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Wheeler  v.  Eaelb. 

(S  OUIHIVO,  81.] 

CLkVSE  ut  LBA8B  RiSEBYiNo  BioHT  OF  Rb-sntbt  if  the  lessee  shall  "neg- 
lect  or  fail  to  perform  and  observe  any  or  either  of  the  ooyenants** 
contained  therein,  applies  to  a  breach  of  a  negative  covenant  not  to 
''occupy  or  in  any  manner  suffer  the  buildings,  etc.,  to  be  occupied  *  * 
for  any  unlawful  purpose." 

8uaTKNANT*8  OOOUPANOT  FOR  UNLAWFUL    PORPOSB  IS  BREACH  OF  LSSSU'S 

GovxMAKT  not  to  occupy  or  suffer  the  premises  to  be  occupied  for  such 
purpose,  and  gives  the  original  lessor  a  right  of  re-entry  under  a  lease 
reserving  suc)i  right  for  a  breach  of  any  of  the  lessee's  covenants,  for 
snch  covenant  runs  with  the  land. 

Writ  of  entry.  The  tenant  claimed  under  a  lease  from  Ben- 
jamin Wheeler,  deceased.  The  demandants  claimed  as  devisees 
of  Wheeler,  and  by  virtue  of  an  entry  upon  the  premises  for  a 
breach  of  a  covenant  in  the  tenant's  lease.  Tbe  terms  of  the  cov- 
enant and  of  the  clause  in  the  lease  reserving  the  right  of  re-entry 
for  covenant  broken  are  sufficiently  stated  in  the  opinion.  Evi- 
dence was  introduced  tending  to  show  that  a  subtenant  of  a 
part  of  the  premises,  under  the  tenant,  had  occupied  the  same 
for  the  unlawful  purpose  of  selling  liquor  without  a  license. 
The  court  ruled  that  the  evidence  established  such  a  use  as  con- 
stituted a  breach  of  the  lessee's  covenant,  that  a  breach  thereof 
gave  a  right  of  re-entry,  and  that  the  tenant  must  be  presumed 
to  have  known  of  the  unlawful  use  by  his  subtenant.  The 
tenant  insisted  upon  proof  of  an  unlawful  use  of  the  premises 
at  the  time  of  re-entry.  Verdict  for  the  demandants  by  con- 
sent, subject  to  the  opinion  of  this  court  upon  the  sufficiency  of 
the  evidence  on  this  point,  and  upon  the  correctness  of  the 
foregoing  rulings. 
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C.  O.  Loring  and  E.  D.  Sohier,  for  the  tenant. 
E,  Blake,  for  the  demandants. 

By  Court,  Dewet,  J.  Does  the  clause  in  this  lease,  author* 
izing  a  re-entry  bj  the  lessor,  to  repossess  himself  of  the  prem- 
ises, apply  to  the  breach  of  the  covenant,  **  that  the  lessee  will 
not  occupy,  or  in  any  manner  suffer  the  buildings  now  on  the 
premises,  or  which  may  hereafter  be  erected  thereon,  to  be  occu- 
pied, for  dwelling-houses,  or  for  any  unlawful  purposes  what- 
soever"? 

This  of  course,  depends  upon  the  construction  to  be  given  to 
the  indenture.  The  language  is  very  broad;  the  lessee  stipu- 
lates, ''if  he  shall  neglect  or  fail  to  perform  and  observe  any  or 
either  of  the  covenants  herein  contained,  which  on  his  part  are 
to  be  performed,"  then  the  lessor  may  lawfully  enter,  etc.  Al- 
though the  conditions  upon  which  the  lessee  took  his  lease  may 
be  such  as  materially  to  affect  the  value  of  his  leasehold  inter- 
est, and  subject  it  to  the  contingency  of  an  early  termination, 
yet  if  such  are  its  plain  and  obvious  terms,  the  lessee  must  abide 
by  the  stipulations  of  the  lease. 

Several  reported  cases  were  cited  by  the  counsel  for  the  de- 
fendant, for  the  purpose  of  sustaining  the  position  that  the 
condition  annexed  to  the  lease  of  a  right  of  re-entry  does  not 
embrace  the  covenant  hereinbefore  recited.  The  cases  of  Doe 
V.  Oodioin,  4  Mau.  &  Sel.  265;  and  Doe  v.  MarcHetii,  1  Bam.  & 
Adol.  715,  721,  are  clearly  distinguishable  from  the  present. 
The  case  of  Doe  v.  Stevens,  8  Id.  299,  is  more  analogous.  That 
was  the  case  of  a  lease  reserving  a  right  of  entry  by  the  lessor, 
"  if  the  lessee  shall  do  or  cause  to  be  done  any  act,  matter,  or 
thing,  contrary  to  and  in  breach  of  the  covenants  of  this  lease," 
and  it  was  held  by  the  court  that  the  condition  as  to  re-entry  did 
not  apply  to  a  breach  of  the  covenant  "  to  repair,"  the  omission 
to  repair  not  being  an  act  done  contrary  to  the  provisions  of  the 
lease.  This  decision  may  be  supported  upon  the  principle  of 
restricting  forfeitures  of  leasehold  interests  to  the  precise  letter 
of  the  condition;  whether  it  be  in  accordance  with  its  spirit  may 
be  more  doubtful.  It  rests  upon  the  principle  that  the  right  of 
re-entry  in  that  case  was  confined  ''  to  acts  and  things  done," 
and  not  to  cases  of  omissions  to  do  certain  things,  contrary  to 
the  stipulations  of  the  covenant  by  the  lessee.  On  the  other 
hand,  the  case  of  Doe  v.  Jepson,  Id.  402,  seems  very  much  to 
weaken  the  force  of  the  decision  in  the  case  of  Doe  v.  Stevens. 

Upon  looking  at  the  terms  of  this  lease,  we  perceive  no  ground 
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for  holding  that  the  stipulationSy  set  forth  as  the  foundation  of 
the  forfeitore,  are  not  &irly  within  the  condition  of  the  re-entry 
daose.  We  are  satisfied  that  it  is  no  objection  that  the  cov- 
enant is  a  negative  stipulation.  Such  covenant  may  be  equally 
effectual  to  work  a  forfeiture:  Doe  v.  Keeling^  1  Man.  &  Sel. 
95.  It  may  have  been  very  unwise  to  enter  into  such  stipula- 
tions, making  them  a  subject  of  forfeiture  of  the  estate,  but  that 
consideration  can  not  affect  the  legal  construction  of  the  inden- 
ture. The  court  are  of  opinion,  that  the  use  of  the  premises 
''  for  an  unlawful  purpose,"  would  authorize  the  lessor  to  re- 
enter for  a  breach  of  the  condition  of  the  lease. 

This  restriction  upon  the  manner  of  using  the  premises  runs 
with  the  land,  and  is  binding  upon  the  estate  in  the  hands  of 
subtenants.  They  take  only  the  title  of  the  lessee,  and  with 
the  like  limitations  and  restrictions.  Such  use  by  a  sub- 
tenant holding  under  the  original  lessee,  for  an  unlawful  pur- 
pose, would  equally  forfeit  the  estate.  This  principle  seems 
very  clear,  and  hence,  in  the  treatises  upon  the  relation  of  land- 
lord and  tenant,  it  is  said  than  when  an  estate  is  held  subject 
to  forfeiture,  for  breaches  of  numerous  covenants  or  stipula- 
tions, some  of  which  may  be  likely  to  be  violated,  it  is  expedient 
always  to  take  from  a  sublessee  good  security  against  all  such 
▼iolations  of  the  various  stipulations  in  the  original  lease,  as 
may  subject  the  original  lessee  to  lose  his  whole  estate.  By 
creating  subtenants,  the  original  lessee  puts  them  in  jK)sse8- 
sion  of  the  premises,  and  being  thus  in  under  him,  their  acts,  if 
in  violation  of  the  conditions  of  the  lease,  will  cause  a  forfeiture. 

In  the  view  we  have  taken  of  this  case,  it  is  unnecessary  to 
consider  particularly,  whether  the  ruling  that  the  defendant 
was  presumed  in  law  to  know  that  the  buildings  were  used  for 
unlawful  purposes,  if  the  fact  was  so,  was  entirely  correct  in 
the  form  stated.  The  legal  consequence  will  be  much  the  same, 
under  the  different  forms  in  which  I  have  stated  the  conse- 
quences of  a  violation  of  the  lease  by  a  subtenant  of  the  lessee. 
But  as  the  facts  have  never  been  passed  upon  by  a  jury,  a  new 
trial  is  ordered,  and  the  case  will  go  to  a  jury  under  instructions 
carrying  out  the  legal  principles  above  stated.  The  question 
of  fact  will  be,  whether  the  defendant  by  himself,  or  through 
his  subtenants,  has  occupied  the  premises  leased,  or  any  part 
of  them,  ''  for  an  unlawful  purpose,"  and  also  whether  the  les- 
sor or  those  having  his  estate  did  make  entry  upon  the  prem- 
ises, or  upon  any  part  thereof  in  the  name  of  the  whole,  im< 
mediately  after  or  while  such  default  or  misfeasance  continued, 
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for  the  purpose  of  regaining  the  possession  thereof.    If-  such 
facts  are  found  in  favor  of  the  plaintiflh,  they  will  be  entitled  to 
a  judgment  in  their  &Tor. 
New  trial  granted.  

FORFEITURB  OF  LSASS  BT  BBBAOH  OF  CoVXirAllTB  OK  GoVDXTIOirS  THXBB' 

m:  8oe  Jaekmrn  y.  BroumeU,  3  Am.  Dec  326;  Bpear  t.  AOer,  28  Id.  891; 
Clark  v.  Jones,  43  Id.  706,  and  notes.  At  to  forfeiture  of  estates  generally, 
by  breach  of  conditions,  subsequent  in  conveyances,  see  the  note  to  Oroi$  y. 
Oarmm,  44  Id.  743. 


JoBDAN  t;.  Fall  Riveb  Railboad  Go. 

[6  OoBHoe,  08.] 

RinjiaAP  GoMTAirr  is  Bbsponsibiji  fob  Baooagb  Dblivxbbd  to  Aocht 
OF  Anothxb  LnfB  on  whoee  road  it  is  mnniDg,  by  one  taking  passage 
at  a  station,  where  snch  agent  has  been  in  the  habit  of  receiYing  bag- 
gage for  such  company,  and  it  has  do  agent  of  its  own  present  at  the 
station. 

IConxT  Cabbixo  IK  Passbnobb's  TBxmx  IS  Pabt  of  Baooaob  for  wbii^h  a 
passenger  carrier  is  responsible,  if  intended  Ixma  Jide  for  traYeling  ex- 
penses and  personal  use  and  if  reasonable  in  amount,  but  not  where  it  it 
intended  for  any  other  purpose,  as  for  trade,  InYcstment,  transportation, 
or  the  like. 

Bagoaob  of  Passbngbb  IiroLUDBS  AsnoLBS  NB0B88ABT  or  couYenien^  for 
his  personal  use,  and  such  as  it  is  usual  for  traYsleTS  to  take  with  them. 

AonoN  to  recoYer  the  value  of  a  trunk  and  its  contents  alleged 
to  haYe  heen  deliyered  to  the  defendants  for  carriage  by  the 
plaintiff  as  part  of  her  baggage  on  taking  passage  in  one  of  their 
cars.  It  appeared  that  the  defendants'  trains  ran  upon  the 
track  of  the  Old  Colony  Railroad  Company,  by  an  arrangement 
with  the  latter  company,  from  Boston,  where  the  plaintiff  took 
passage  to  the  beginning  of  the  defendants'  own  road;  that  when 
the  plaintiff  came  to  the  station  to  take  passage,  the  train  had 
not  arriYed,  and  the  defendants'  baggage-master  was  not  present, 
and  she  delivered  her  trunk  to  one  Fisher,  the  baggage-master 
of  the  Old  Colony  Railroad,  who  was  in  the  habit  of  receiving 
baggage  for  the  defendants  in  such  cases,  and  delivering  it  to  the 
defendants'  agents.  There  was  no  evidence  to  show  that  the 
trunk  in  question  ever  came  into  the  hands  of  the  defendants' 
servants.  Part  of  the  contents  of  the  trunk  consisted  of  three 
hundred  and  twenty-five  dollars  in  money.  The  defendants  ob- 
jectecl,  that  the  delivery  of  the  trunk  to  Fisher  was  not,  in  the 
circumstances  of  this  case,  a  deliveiy  to  them,  and  that  in  any 
event,  they  were  not  liable  for  the  loss  of  the  money  beyond  what 


Digitized  by 


Google 


Nov.  1849.]  Jordan  u  Fall  River  Railroad  Co.  45 

was  necessary  for  traveling  expenses,  but  both  objections  were 
oTerroled.  Verdict  for  the  plaintiff,  subject  to  the  opinion  of 
the  court  upon  the  correctness  of  these  rulings. 

O,  Minot,  f pr  the  defendants. 

H.  Wellington^  for  the  plaintiff. 

By  Court,  FLEXCHEBy  J.  The  objection  to  the  ruling  of  the 
presiding  judge,  that  the  trunk,  under  the  circumstances,  was 
properly  delivered  to  Fisher,  and  that  the  defendants  were  re- 
sponsible for  it  while  ia  his  keeping,  the  court  think  can  not  be 
maintained.  It  was  the  duty  of  the  defendants  to  have  an  ageni ' 
at  the  station  to  receive  and  take  charge  of  the  baggage  of  pas- 
sengers, until  it  was  put  on  board  the  cars;  and  it  being  the 
habit  of  Fisher  to  act  as  such  agent  when  there  was  no  other 
person  present  to  perform  that  duty,  as  in  this  case,  the  trunk 
was  properly  delivered  to  him,  and  the  defendants  were  respon- 
sible  for  it  while  it  remained  in  his  custody. 

The  only  question  of  importance  raised  in  the  case  is,  whether 
or  not  the  plaintiff  can  recover  for  the  money  contained  in  the 
trunk,  as  proi>erly  constituting  a  part  of  her  baggage  as  a 
passenger.  It  was  held,  in  the  time  of  Lord  Holt,  and  formerly 
by  the  supreme  court  of  New  York,  that  passenger  carriers  were 
not  liable  for  baggage  unless  a  particular  and  distinct  price  had 
been  paid  for  its  conveyance.  But  it  is  now  well  settled,  and 
is  a  matter  of  great  and  general  convenience  and  accommoda- 
tion, in  this  age  of  universal  and  perpetual  traveling,  that  pas- 
senger carriers  are  responsible  for  the  baggage  of  a  passenger, 
and  that  the  reward  for  conveying  the  baggage  is  included  in 
the  passenger's  fare.  But,  though  it  is  settled  that  passenger 
carriers  are  responsible  for  baggage,  yet  there  is  still  a  very  wide 
field  for  controversy  remaining,  in  determining  what  is  properly 
included  in  the  term  ''  baggage."  From  the  nature  of  the  case, 
it  is  impracticable  to  prescribe  an  exact  rule,  or  to  define  with 
technical  precision  what  may  properly  be  included  in  the  term 
"  baggage,"  as  used  in.  connection  with  traveling  in  public  con- 
veyances. 

Some  persons,  and,  in  this  particular,  the  wisest,  perhaps,  take 
little  or  nothing  with  them  in  traveling,  while  others  take  many 
things  and  large  quantities.  It  is  quite  impossible  for  the  court 
to  restrict,  within  certain  and  prescribed  limits,  the  quantity  or 
value  or  kind  of  articles,  which  may  be  embraced  in  the  term 
"  baggage  **  of  the  traveling  world.  The  most  that  can  be  done  is, 
io  prescribe  some  general  rules  as  to  the  character,  description, 
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and  purposes  of  articles  which  may  be  taken  as  baggage.  It 
maj  be  said,  in  general  terms,  that  baggage  includes  such  arti- 
cles as  are  of  necessity  or  convenience  for  personal  use,  and  such 
as  it  is  usual  for  persons  traveling  to  take  with  them.  It  has 
been  said  that  articles  for  instruction  or  amusement,  as  books, 
or  a  gun,  or  fishing  tackle,  fall  within  the  term  **  baggage."  In 
the  case  of  Brooke  v.  Pickwick,  4  Bing.  218,  the  carrier  was  held 
responsible  for  a  lady's  trunk  containing  apparel  and  jewels. 
So  in  the  case  of  McOHl  v.  Botoand,  8  Pa.  St.  451  [45  Am.  Dec. 
664],  which  was  for  apparel  and  jewelry.  In  Jones  v.  Voorhees, 
'  10  Ohio,  145, 150,  the  carrier  was  held  responsible  for  a  watch 
which  was  lost  in  a  trunk,  as  being  an  appendage  of  the  traveler. 
But  a  carrier  is  not  liable  for  merchandise  as  baggage.  In 
Pardee  v.  Drew,  25  Wend.  459,  the  passenger  carrier  was  held 
not  responsible  for  a  trunk  of  silk  goods  as  baggage.  So  in 
ffawHns  v.  Hoffman,  6  Hill  (N.  Y.),  586  [41  Am.  Dec.  767],  the 
carrier  was  held  not  liable  for  samples  used  for  effecting  sales  of 
goods.  So  carriers  are  not  liable  for  large  sums  of  money  as 
baggage  taken  for  the  purpose  of  transportation.  In  the  case 
of  Tlie  Orange  County  Bank  v.  Brown,  9  Wend.  85  [24  Am.  Dec. 
129],  it  was  held  that  the  owner  of  a  steamboat  used  for  carry- 
ing passengers  was  not  liable  for  a  trunk,  containing  a  large  sum 
of  money,  brought  on  board  by  a  passenger  as  baggage,  the  ob- 
ject being  the  transportation  of  the  money.  In  the  case  of 
Weed  V.  Saratoga  and  Schenectady  BaUroad  Co.,  19  Wend.  534, 
it  was  held,  that  a  railroad  company  were  liable  for  money  in  a 
trunk,  to  a  reasonable  amount  for  traveling  expenses,  as  bag- 
gage. In  that  case,  the  sum  was  two  hundred  and  eighty-five 
dollars,  in  the  trunk  of  a  passenger  from  Saratoga  to  New  York. 
In  the  case  of  The  Orange  County  Bank  v.  Brown,  supra,  it  was 
also  supposed,  though  not  expressly  adjudged,  that  money  for 
traveling  expenses  might  be  carried  as  baggage  at  the  risk  of 
the  carrier.  But  in  the  case  before  cited  from  6  Hill,  586,  a 
doubt  was  expressed,  whether  any  money  could  be  considered 
as  baggage. 

Upon  consideration  of  the  whole  subject,  and  referring  to  the 
cases,  the  court  have  come  to  the  conclusion,  that  money  bona 
fide  taken  for  traveling  expenses  and  personal  use  may  properlj 
be  regarded  as  forming  a  part  of  a  traveler's  baggage.  The  time 
has  been,  in  our  country,  when  the  character  and  credit  of  our 
local  currency  were  such,  that  it  was  expedient  and  needful,  for 
persons  traveling  through  different  states,  to  provide  themselves 
with  an  amount  of  specie,  which  could  not  conveniently  be  car- 
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ried  about  the  person  to  defray  traveling  expenses.  But  even  if 
bills  are  taken  for  this  purpose,  it  may  be  convenient  and  suitable 
that  they  should  be  to  some  amount  placed  in  a  traveling  trunk, 
with  other  necessary  articles  for  personal  use.  This  would  seem 
but  a  reasonable  accommodation  to  the  traveler.  It  has  been 
objected  tiiat  the  carrier  will  not  expect  that  there  will  be  money 
with  the  baggage,  and  will  not  therefore  be  put  upon  his  guard. 
But  surely  a  carrier  may  very  naturally  understand  and  expect 
Ihat  a  passenger  will  place  his  money  for  expenses,  or  some  part 
of  it,  in  his  trunk,  instead  of  carrying  it  all  about  his  person;  he 
certainly  might  as  naturally  expect  this,  as  that  there  would  be 
jewels  or  a  watch  in  a  traveling  trunk,  for  which  articles  a  car- 
rier has  been  held  responsible.  The  passenger  is  not  bound  to 
give  notice  of  the  contents  of  his  trunk,  unless  particular  inquiry 
be  made  by  the  carrier.  But  it  must  be  fully  understood  that 
money  can  not  be  considered  as  baggage,  except  such  as  is  5ona 
fide  taken  for  traveling  expenses  and  personal  use;  and  to  such 
reasonable  amount  only  as  a  prudent  person  would  deem  neces- 
saiy  and  proper  for  such  purpose.  But  money  intended  for 
trade  or  business  or  investment  or  for  transportation  or  any 
other  purpose  than  as  above  stated  can  not  be  regarded  as  bag- 
gage. 

But  in  the  present  case,  if  the  money  in  the  trunk  could  not 
be  considered  as  a  part  of  the  plaintiff's  baggage,  according  to 
the  rule  now  stated,  so  that  the  defendants  would  be  actually 
responsible  for  it,  as  common  carriers;  yet  as  the  trunk  was  in 
the  custody  of  the  defendants,  they  would,  upon  common  and 
familiar  principles,  be  answerable  for  gross  negligence  wholly 
irrespective  of  their  liability  as  common  carriers.  This  prin- 
ciple is  well  settled  in  the  case  of  Brooke  v.  Picbtmck,  4  Bing. 
218,  and  Baison  v.  Donovan,  4  Bam.  &  Aid.  21,  and  other  cases. 

The  verdict,  which  was  for  the  whole  sum  of  money  in  the 
trunk,  without  any  inquiry  as  to  the  uses  and  purposes  for 
which  it  was  designed,  must  be  set  aside  and  a  new  trial  granted; 
unless,  by  agreement  of  the  parties,  it  can  be  settled  in  some 
other  way,  whether  or  not  the  plaintiff  is  entitled  to  recover  any 
and  what  sum,  in  accordance  with  the  principles  above  stated, 
and  the  verdict  altered,  if  necessary,  according  to  the  agree- 
ment in  the  report. 

Liability  of  Carrieb  fob  Baooaoe  of  Passbnoebs:  See  PeixoUi  t.  Me- 
Laughlin^  47  Am.  Dec.  563;  Laing  v.  Colder^  49  Id.  533,  and  cases  cited  in 
the  notes  thereto.  The  rule  laid  down  in  the  principal  case  as  to  what  odd* 
ttitotes  baggage  is  approved  in  Connolly  v.  Warrtn^  106  Mass.  148. 
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MONXT  OB    MEBCHAHDISB    CaBBIED   in    TBXnVK,    WHBTHXB  CoNSTITUTXa 

Pabt  of  Baooaob  or  not:  See  Orange  County  Bank  v.  Broion,  24  Am.  Dec. 
129;  Hawkins  v.  Hoffman^  41  Id.  767,'  and  the  notes  thereto.  Money  for 
traTeling  expenses,  carried  in  a  passenger's  tnink,  is  a  part  of  his  bag^;age, 
but  not  money  carried  for  purposes  of  speculation  or  otherwise:  McKee  v. 
Owen,  15  Mich.  127;  Berkshire  Woollen  Co.  v.  Proctor,  7  Gush.  426;  Dunlap 
V,  International  St,  Co.,  98  Mass.  376.  CJostly  jewdry,  samples,  or  other 
merchandise,  carried  in  valises  or  trunks,  is  no  part  of  a  traveler's  baggage: 
Michigan  etc.  R.  R.  Co.  v.  Carrow,  73  IlL  857;  CoUins  v.  Boston  etc.  R.  R. 
Co.,  10  Gush.  507;  Stimsan  v.  ConneaiaU  etc.  R.  R.  Co.,  98  Maw.  84;  nor  a 
feather-bed  carried  by  a  passenger  on  a  vessel  not  for  use  on  the  voyage:  Ooii- 
noUy  V.  Warren,. IW  Mass.  748,  all  citing  the  principal  case. 

LiABiLiTT  OF  Passxvokb  CARBTKBa  GsKXBALLT:  See  McEWoff  V.  Nashta 
etc  R.  R.  Co.,  50  Am.  Dec.  794,  and  note. 


Tebbeits  v.  PiOEERma 

[5  OUSHIKO.  83.] 

OMBsaoa  nr  Count  on  Note  to  Sit  out  Mbmobanbux  thereon,  whidi 
constitutes  a  defeasance  or  qualifies  the  stipulations  of  the  note,  is  a 
variance,  and  the  note  will  not  support  the  Count;  but  if  the  dedaratioo 
contains  the  common  money  counts,  and  the  memorandum  is  merely  that 
the  note  is  given  as  collateral  security  for  another  note,  the  variance  ia 
immaterial. 

Count  for  Monet  Had  and  Bscsiveo  Libs  on  Special  Contbact  ii 
nothing  remains  to  be  done  but  to  pay  a  stipulated  sum  of  money. 
Hence,  such  a  count  is  good  on  a  note  given  as  collateral  security  for  a 
debt  which  remains  unpaid,  if  the  note  is  due. 

Objechon  that  No  Bill  of  Pabtioulabs  was  Filed  as  required  by  th« 
rules  of  practice,  if  not  taken  in  the  court  below,  can  not  be  insisted  upoa 
afterwards. 

Bill  of  Pabtioxtlabs  is  Unnscbssart  to  Let  in  Note  as  Evidenoi 
under  the  money  counts  in  a  declaration  giving  notice  of  the  nature  oJ 
the  claim  by  containing  a  count  on  the  note. 

DiSOHABGE  IN   INSOLVENCY  AFTEB    PlUOB    INSOLVENCY    IS    INVALID,  uudei 

the  Massachusetts  statute,  without  the  written  assent  of  three  fourthi 
of  the  creditors,  unless  the  estate  pays  fifty  per  cent  of  the  debts. 
DiscHABOE  IN  Insolvency  dobs  not  Affect  Note  to  Citizen  of  AnoThei. 
State  who  was  such  when  the  note  was  made  and  untU  the  discharge. 

Assumpsit,  the  declaration  containing  a  count  on  a  note,  and 
also  the  money  counts.  At  the  trial  in  the  common  pleas  the 
note  sued  on  was  offered  in  eTidence,  but  there  was  a  memo* 
randum  thereon,  not  set  out  in  the  declaration,  to  the  effect  that 
the  note  was  giyen  as  collateral  security  for  certain  other  notes. 
A  motion  for  a  nonsuit  on  the  ground  of  variance  was  overruled. 
The  defendant  offered  in  evidence  a  discharge  in  insolvency  on 
his  own  application.     It  appeared  that  three  fourths  of  the  cred- 
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itors  did  not  assent  thereto  in  writing,  and  that  the  assets  did 
not  pay  fifty  per  cent,  of  the  debts^  and  it  was  proved  that  on  a 
preTions  application  for  the  benefit  of  the  insolvent  law  the  de- 
fendant had  been  refused  a  discharge  because  the  assets  did 
not  pay  fifty  per  cent,  of  the  debts.  It  further  appeared  that 
the  plaintiff  was,  at  the  making  of  the  note,  and  ever  since,  a 
citizen  of  Maine.  The  defendant'^  discharge  was,  on  these 
grounds,  held  no  defense.  Verdict  for  the  plaintiff.  Excep- 
tions by  the  defendant. 

E.  O.  Dudley  y  for  the  defendant. 

F.  B.  Hayes,  for  the  plaintiff. 

By  Court,  Dewet,  J.  It  is  unnecessary  to  decide  whether  the 
instrument  offered  in  evidence  supports  the  special  count.  If 
that  was  the  only  count  upon  which  the  plaintiff  could  recover, 
the  inquiry  would  then  properly  arise,  whether  the  memorandum 
appended  to  the  note,  and  signed  by  the  defendant,  could  in 
any  sense  be  considered  a  defeasance  of  the  note,  or  as  contain- 
ing anything  to  qualify  the  stipulations  in  the  note  itself.  If  so, 
then  upon  the  authority  of  the  case  of  Whilaher  v.  Smith,  4  Pick. 
83,  the  evidence  would  not  support  the  count  on  the  note.  But 
it  is  unnecessary  to  consider  this  point,  as  the  writ  contains  the 
common  money  counts,  and  these  are  quite  sufficient  to  embrace 
the  plaintiffs  case  upon  the  evidence. 

However  special  the  contract,  yet  if  there  remains  no  other 
duty,  than  the  mere  payment  of  a  stipulated  sum  of  money,  the 
count  for  money  had  and  received  will  be  sufficient:  Fellon  v. 
Dickinson,  10  Mass.  287;  State  Bank  v.  ffurd,  12  Id.  171;  Baker 
▼.  Corey,  19  Pick.  496;  Bates  v.  Curtis,  21  Id.  247;  and  more 
directly  in  point,  being  the  case  of  a  promissory  note,  given  in 
consideration  that  the  payee  would  assign  a  certain  mortgage, 
the  case  of  Payson  v.  Whiicomb,  16  Id.  212.  There  is  no  practi- 
cal inconvenience  resulting  from  this  form  of  pleading,  inasmuch 
as  tne  rules  of  practice  require  reasonable  notice  to  be  given  of 
the  nature  of  the  claim  sought  to  be  enforced,  whenever  the 
party  needs  such  information,  and  moves  for  an  order  to  that 
effect. 

It  is  insisted,  however,  on  the  part  of  the  defendant,  that 
the  plaintiff  was  required,  by  the  rule  of  the  court  of  common 
pleas,  to  file  a  bill  of  particulars,  or  be  precluded  from  intro- 
ducing this  evidence  under  the  general  counts.  To  this  objec- 
tion, two  answers  may  be  given:  1.  No  such  objection  appears 
to  have  been  taken  in  the  court  of  common  pleas,  and  therefore 

Au,  Dec.  Yov.  U— 4 
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is  not  properly  open  here;  as  that  court  had  full  power »  if  such 
objection  had  been  taken,  to  have  granted  further  time  to  the 
plaintiff  for  filing  such  bill  of  particulars,  and  thus  avoided  this 
objection;  2.  The  defendant  had  full  notice  of  this  claim  of  the 
plaintiff  from  the  pleadings.  The  note  itself  now  sought  to  be 
recovered  was  set  forth  as  a  cause  of  action  in  one  of  the  counts. 
This  sut>erseded  the  necessity  of  filing  a  bill  of  particulars,  set- 
ting forth  the  note  as  a  demand,  upon  which  the  plaintiff  would 
rely  at  the  trial. 

The  further  ground  of  defense,  arising  from  the  discharge 
granted  by  a  master  in  chancery,  is  also  unavailing  to  the  de- 
fendant; because  the  case  falls  within  the  provisions  of  the  act 
of  1844,  chapter  178,  section  5,  which  declares  the  discharge 
invalid,  in  the  case  therein  specified;  and  because  the  plaintiff, 
at  the  time  of  the  making  of  the  pix>mise,  was,  and  ever  since 
has  been,  a  citizen  of  the  state  of  Maine:  Savoye  v.  Marsh,  10 
Mete.  594  [43  Am.  Dec.  451];  Woodbridge  v.  AUen,  12  Id.  47a 

Exceptions  overruled. 

Memorakduh  on  Notb  Constitutes  Esskntial  Pabt  of^  It,  whxn:  See 
Barnard  v.  CuAhing,  38  Am.  Dec.  362;  Fletcher  v.  BlodgeU,  42  Id.  487»  and 
the  notes  thereto. 

Vasiancs  between  Writino  Declabed  on  and  That  Offered  in  Evi- 
dence, WHEN  Material  and  when  not:  See  Rosa  v.  Overton,  2  Am.  Dec. 
5o2;  Walsh  v.  Oilmor,  6  Id.  602;  Bella8  v.  Hays,  9  Id.  385;  Hastings  v.  Lav- 
ering,  13  Id.  420;  Newell  v.  Mayberry,  23  Id.  261;  Miller  v.  Brown,  Id.  693; 
Adams  v.  Lisher,  25  Id.  102;  Dibrell  v.  Miller,  29  Id.  126;  Leidig  v.  Bawson, 
Id.  354,  and  the  notes  thereto. 

Whether  Assumpsit  for  Monet  Had  and  Beoeivbd,  or  for  goods  sold 
and  delivered,  or  for  work  and  labor  performed,  etc. ,  can  be  maintained  where 
there  is  a  special  contract:  See  Newman  v.  McGregor,  24  Am.  Dec.  193;  Clen- 
denen  v.  Paulsel,  25  Id.  435;  Fowler  v.  Austin,  26  Id.  701;  Pool  v.  TuUle,  Id. 
552;  Cummings  v.  Nichols,  38  Id.  501;  Mattocks  v.  Lyman,  46  Id.  138.  As 
to  the  right  of  the  payee  of  a  note  to  surrender  it  and  recover  on  the  original 
consideration,  although  the  declaration  contains  a  coont  on  the  note,  see  Md' 
ledge  v.  Boston  Iron  Co,,  post,  59,  and  note. 

Objections  not  Made  in  CkiURT  Below  not  Considered  on  Writ  of 
Error  or  Appeal:  See  various  examples  of  the  application  of  this  role,  in 
Beekman  v.  Frost,  9  Am.  Dec.  240;  Campbell  v.  Stakes,  19  Id.  561;  Newswn 
V.  Newsum,  Id.  739;  Birely  v.  Stcdey,  25  Id.  303;  Sasscer  v.  Walker,  Id.  272; 
Mitchell  V.  Anderson,  26  Id.  158;  Barrett  v.  WUls,  Id.  315;  Ne^biU  v.  DaUam, 
28  Id.  236;  Apperson  v.  Cottrell,  29  Id.  239;  Pennsylvania  ttc.  Co.  v.  Dan- 
dridge.  Id.  543;  Driggs  v.  Dwlght,  31  Id.  283;  Reid  v.  Edwards,  Id.  720; 
Jones  V.  Hardesty,  32  Id.  180;  HeweLt  v.  Duck,  35  Id.  243;  Schlencker  v.  Bis- 
ley,  38  Id.  100;  Martin  v.  Webb,  39  Id.  3G3;  Lewis  v.  Bank  of  Kentucky,  40  Id. 
469;  aark  v.  StaU,  Id.  481;  Union  Bank  v.  Lea,  41  Id.  275;  Phillips  v.  Rtm- 
nets,  43  Id.  109;  Stale  v.  Morgan,  47  Id.  329;  Robe  v.  Fyler,  48  Id.  763,  and  in 
cases  cited  in  the  notes  thereto.  In  Bond  v.  Bond,  7  Allen,  6,  it  is  laid  down, 
citing  the  principal  case,  to  be  well  sectled,  that  on  exceptions  no  objeotions 
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ean  be  considered  which  do  not  appear  to  have  been  raised  and  paiaed  on  bj. 
the  ooort  below. 

Bill  of  PABncuLABs,  Neobssitt,  Sutfioixnot,  Ain>  ErFSor  of:  See  iH 
fo6ry  T.  De  Laistre,  3  Am.  Dec  635;  Babcoek  ▼.  Thomp9on,  15  Id.  235;  Rob- 
erU  V.  BeaUy,  21  Id.  410;  SidtoeU  v.  Evans,  Id.  387;  CfUpm  y.  HoweU,  45  Id. 
720. 

DiBGHABOB  UNDBB  Statb  Insolyxnt  Law,  EFFBcr  OF,  on  debts  due  cit- 
Isens  of  another  state:  See  Larrabee  ▼.  TalboU,  46  Am.  Deo.  037;  Brigkam. 
Y.  Henderson,  48  Id.  810,  and  notes  referring  to  other  cases. 


Woodbury  v.  Perkins. 

[S  OuiBoro,  86.] 
Ddobabob  uifDSB  Unitbd  States  Bankbttpt  Act  is  No  Bab  to  AoTKni 
ON  JuDOXXNT  against  the  bankrupt  recovered  after  the  filing  of  th* 
petition  in  an  action  commenced  before  the  filing. 

Debt  on  a  judgment  recovered  in  New  Hampshire.  The  de- 
fense was  a  discharge  under  the  United  States  bankrupt  law, 
subsequent  to  the  judgment,  upon  a  petition  filed  before  the 
judgment,  but  after  the  commencement  of  the  action  in  which 
the  judgment  was  rendered.  The  judge  held  it  a  good  bar... 
Verdict  for  the  defendant.    Exceptions  by  the  plaintiff. 

Z.  Gale,  for  the  plaintiff. 

B.  Band,  for  the  defendant. 

By  Ck>urt,  Dewey,  J.    The  case  of  Sampson  t.  Clark,  2  Oudb 
173,  was  a  direct  decision  upon  a  similar  question,  arising  under 
the  insolvent  law  of  Massachusetts.     It  was  there  held,  that 
where  a  judgment  is  obtained  against  an  insolvent  debtor,  after 
the  first  publication  of  the  notice  by  the  messenger  of  the 
issuing  of  a  warrant,  in  an  action  pending  at  the  time  of  insti- 
tuting the  proceedings  in  insolvency,  such  judgment  is  not  . 
provable  as  a  claim  against  the  insolvent's  estate  in  the  hands  . 
of  the  assignee,  because  it  was  not  in  existence  at  the  time  of  the 
publication;  and  the  original  debt  is  not  provable,  because  it . 
was  merged  in  the  judgment.     This  decision  was  upon  the  stat- 
ute of  1838,  chapter  163,  section  3,  which  allows  all  debts  to  be 
proved  against  the  estate,  which  are  ''due  and  payable"  from^ 
the  debtor,  at  the  time  of  the  first  publication  of  the  notice  of: 
issuing  the  warrant  in  insolvency. 

It  becomes  necessary  now  to  inquire  what  are  the  provisions. 
of  the  bankrupt  act  under  which  this  discharge  was  obtained;, 
and  whether  the  case  above  referred  to,  in  principle,  applies  U> 
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^the  present  case.  The  present  is  a  question  of  the  Taliditj  of 
•  a  discharge;  that  related  to  the  right  of  a  creditor  to  file  his 
claim;  but  both  must  be  goTemed  bj  the  same  rule;  at  least,  it 
'  must  be  so  in  cases  arising  under  the  statute  of  1838,  chapter 
163.  By  the  provisions  of  the  act  of  congress  of  1841,  chapter 
9,  section  4,  it  is  enacted  that  '^  every  bankrupt  who  shall  bona 
fide  surrender  all  his  property,"  etc.,  ''shall  be  entitled  to  a 
full  discharge  from  all  his  debts,  and  such  discharge  shall  be 
deemed  a  full  and  complete  discharge  of  all  debts,  contracts, 
and  other  engagements  of  such  bankrupt,  which  are  provable 
under  this  act."  The  fifth  section  authorizes  all  creditors  to 
prove  their  debts  against  the  bankrupt. 

In  New  York,  this  question  seems  to  have  been  settled  in  the 
-csLBe  of  Kellogg  v.  Schuyler,  2  Denio,  73,  where  it  v^as  held,  in 
reference  to  the  bankrupt  act,  that  a  judgment  is  an  extinguish* 
ment  of  the  prior  indebtedness;  and  where  it  is  rendered  after 
the  time  of  presenting  the  petition,  it  is  not  affected  by  a  dis- 
'  charge  granted  under  such  petition.  In  the  case  of  Thompson  v. 
Hewitt,  6  £011,  254,  where  the  defendant,  during  the  pendency  of 
^a  suit  against  him  on  a  promissory  note,  presented  a  petition  for 
«  discharge  under  the  bankrupt  act,  and  afterwards  gave  a  judg- 
ment for  a  part  of  it,  by  a  compromise,  the  original  debt  was 
lield  to  be  merged  and  extinguished  by  the  new  judgment,  and 
the  judgment  not  to  be  affected  by  the  discharge  in  bankruptcy. 

We  can  perceive  no  great  hardship  that  can  result  from  taking 
4ihis  view  of  the  question.  The  parties  can  neither  of  them  be  af- 
*fected  injuriously  thereby,  without  their  own  assent,  or  by  some 
laches  on  their  part.  The  creditor  who  may  have  a  suit  pending 
-  against  his  debtor,  at  the  time  such  debtor  may  become  the  sub- 
ject of  proceedings  in  bankruptcy,  may  at  once  discontinue  his 
suit,  and  file  his  claim  with  the  commissioner  in  bankruptcy,  or 
insolvency,  as  the  case  may  be,  and  will  in  such  case  be  allowed 
to  prove  his  claim,  and  receive  a  dividend.  So,  on  the  other 
band,  the  debtor,  if  he  would  secure  to  himself  the  benefit  of  a 
cUscharge  in  bankruptcy,  in  reference  to  a  debt  for  the  recovery 
of  which  a  suit  at  law  is  then  pending,  has  only  to  interpose  his 
objection  to  a  judgment's  being  rendered  in  such  suit,  by  sug- 
gesting the  proceedings  in  bankruptcy,  and  asking  a  continuance 
of  the  action,  until  the  proceedings  in  bankruptcy  have  so  far 
progressed  as  to  enable  him  to  plead  his  discharge  in  bar  of  the 
8uit. 

But  if  both  parties  are  content  that  the  demand  shall  not  be 
i^iffected  by  the  proceedings  in  bankruptcy;  the  creditor  volun- 
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tarilj  yielding  his  right  to  file  his  claim  for  the  purpose  of  tak- 
ing a  dividend  from  the  avails  of  the  assets  of  the  bankrupt;, 
and  the  debtor  being  also  content  to  have  the  demand  unaffected 
by  the  proceedings  in  bankruptcy;  the  result  will  be  that  a  new- 
^bt  is  created,  which  is  not  affected  by  the  discharge  in  bank- 
ruptcy. It  is  undoubtedly  true,  that  to  some  extent  and  for 
some  purposes,  it  is  allowable  to  go  behind  a  judgment,  and^ 
inquire  as  to  the  original  indebtedness,  and  this  may  have  a  de- 
cisive effect  upon  the  rights  of  the  parties.  The  case  of  Betta  v. 
Bagley,  12  Pick.  572,  cited  by  the  counsel  for  the  defendant,  i» 
an  instance  of  such  inquiry,  and  a  case  where  effect  was  given 
to  the  original  cause  of  action.  The  judgment  in  that  case  was^ 
rendered  long  before  the  application  for  a  discharge  or  any  pro- 
eeedings  in  reference  to  the  same.  It  was  important  to  show^ 
{he  jurisdiction  of  the  tribunals  of  New  York,  in  reference  to* 
the  case  and  the  parties,  and  it  appearing  that  the  original  debt 
was  contracted  in  that  state,  this  was  held  sufficient  to  subject 
the  demand,  which  was  a  suit  upon  a  judgment,  to  the  insolvent 
laws  of  New  York. 

The  English  decisions,  to  some  extent,  are  apparently  con-^ 
flicting  with  the  view  which  we  have  taken  of  the  present  case. 
To  what  extent,  it  is  somewhat  difficult  precisely  to  understand*. 
In  the  case  of  Bobinson  v.  FoZe,  2  Bam.  &  Cress.  762,  it  was  held, 
that  the  debt  was  provable,  although  in  a  judgment;  but  here- 
the  judgment  was  before  the  commission  of  bankruptcy  issued. 
The  case  Ex  parte  Birch,  reported  in  4  Id.  880,  and  also  in  7  Dow. 
&  By.  436, 442,  is  a  case  more  in  point  to  show  that  a  judgment^ 
rendered  after  the  commission  of  bankruptcy,  is  yet  provable  aa 
a  debt  chargeable  upon  the  assets  of  the  bankrupt.  The  judg- 
ment was  in  fact  rendered  three  days  after  the  date  of  the  com- 
mission, and  the  debt  was  held  provable,  but  the  grounds  of  the 
decision  are  not  stated.  It  may  have  been  decided  upon  the 
ground  urged  by  one  of  the  counsel,  that  a  judgment  there  always 
relates  to  the  first  day  of  the  term,  which  period  would  be  found 
prior  to  the  issuing  of  the  commission ;  or  it  may  have  been  founded 
upon  the  peculiar  language  of  the  statute  of  46  Geo.  DZ.,  o. 
136,  "  after  the  act  of  bankruptcy,"  etc.  The  act  of  bankruptcy 
is  the  private  act  of  the  debtor,  and  may  not  at  the  time  be 
known  to  the  creditor,  so  that  he  can  discontinue  his  action  and 
waive  taking  a  judgment;  while  our  statute  relates  to  all  debts 
existing  at  the  time  of  the  publication  by  the  messenger,  which 
ia  a  public  event  known  to  the  creditor,  so  as  to  enable  him  sea* 
MnaUy  to  regulate  his  future  course  as  to  a  suit  then  pending. 
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However  that  may  be,  we  see  no  sufficient  reason  for  not  apply* 
ing  the  same  principle  by  anything  settled  in  the  law  of  Sampson 
T.  Clark,  2  Gush.  178,  before  cited. 

The  petition  in  bankruptcy  having  been  filed  on  the  ninth  of 
December,  1842,  and  the  judgment,  which  is  the  foundation  of 
the  present  claim,  having  been  rendered  subsequently,  although 
the  original  action  was  commenced  prior  to  the  filing  of  the 
petition  in  bankruptcy,  such  judgment  does  not  constitute  a 
debt  or  demand,  which  could  be  proved  and  allowed  by  the 
commissioner  in  bankruptcy,  and  the  discharge  of  the  said  Per- 
kins, by  virtue  of  said  proceedings,  does  not  apply  to  a  judg- 
ment rendered  after  the  filing  of  the  petition  in  bankruptcy. 

Such  being  the  character  of  the  demand  sought  to  be  enforced 
in  the  present  action,  the  ruling  of  the  court  of  common  pleas 
-WOA  erroneous. 

Exceptions  sustained,  and  a  new  trial  ordered  in  this  court. 

JuDOMENT  Recovzbeo  AGAINST  Insolvkmt  aiter  Pktition  Iq  bookraptoy, 
'1>at  before  decree  or  dischai^ge,  is  not  barred  by  the  discbarge:  Haggert^  ▼• 
Amory,  7  Allen,  460;  In  re  OalUaon,  5  Nat  Bank  Beg.  354,  citing  the  prin- 
•<oipal  case.  See  to  the  same  effect,  Itsher  v.  Fobs,  30  Me.  459;  Pike  v.  Me- 
J)anaid,  32  Id.  418. 

SiMPLB  Ck>NTBACT  DsBT  18  Meboed  im  Judombnt  thcrefor:  See  Wann  y. 
JlieNuky,  43  Am.  Dec.  5S,  and  note.    The  principal  case  is  cited  and  ap- 
4»roved  on  this  point  in  Handrahan  v.  CheMre  Iron  Works,  4  Allen,  396; 
WotcoU  V.  Hodge,  15  Gray,  548,  and  Bradford  v.  Rice,  102  Mass.  473. 


Robinson  v.  Bakeb. 

[5  OusBxna,  iav.1 
'CoMMOir  Cabbixb  has  No  Lisn  for  Fbeioht  on  Goods  Bbobivkd  from 
Wbono-dobb  without  the  owner*s  consent,  express  or  implied,  as  against 
sach  owner,  although  they  were  innocently  receiTed. 

Bepletin  for  a  quantity  of  flour,  purchased  by  the  plaintiff  at 
iBuffido,  in  New  York,  and  shipped  on  a  boat  of  the  Old  Clinton 
line  to  Albany,  to  be  delivered  to  the  Western  Bailroad  Com- 
.pany,  to  be  shipped  by  them  to  the  plaintiff  at  Boston.  The 
^agent  of  the  Western  Bailroad  Oompanj  declined  to  receive  the 
4our,  on  being  informed  of  its  airival,  though  it  was  not  actu- 
ally tendered  to  him,  and  said  that  the  boat  must  take  its  turn 
«f ter  certain  other  boats  waiting  to  deliver  goods  to  that  com« 
pany;  and  the  agent  of  the  Old  Clinton  line  then  shipped  it  by 
the  Albany  and  Canal  line  to  New  Tork,  and  the  latter  company 
shipped  it  thence  by  the  defendant's  boat  to  Boston,  to  be  deliv- 
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ered  to  the  plaintiff  on  payment  of  freight.  The  defendant, 
baTing  carried  it  to  Boston,  refused  to  deliver  it  except  upon 
payment  of  the  freight,  claiming  a  lien  therefor,  and  the  plaintiff 
brought  this  action.  The  evidence  tended  to  show  that  the 
diversion  of  the  course  of  the  flour  by  the  Old  Clinton  and 
Albany  and  Canal  lines  was  without  the  plaintiff's  consent;  but 
it  is  unnecessary  to  state  this  evidence,  or  the  instructions 
requested  or  given,  except  to  say,  that  the  judge  ruled  that  if 
the  defendant  received  the  flour  in  good  faith,  and  in  the  ordi- 
nary course  of  business,  for  shipment  to  the  plaintiff,  in  ignorance 
of  the  contract  of  the  plaintiff  with  the  Old  Clinton  line,  and  of 
the  fact  that  the  flour  was  to  have  been  shipped  from  Albany  to 
Boston  by  the  Western  railroad,  he  was  entitled  to  a  lien  for 
his  freight  thereon.  The  correctness  of  this  instruction  was  the 
only  question  considered  in  the  supreme  court.  The  question 
was  submitted  to  the  juiy  as  to  whether  or  not  the  agent  of  the 
Western  Eailroad  Company  authorized  the  shipment  by  way  of 
New  York,  and  the  jury  found  that  he  did  not.  Judgment  was 
to  be  entered  for  the  defendant,  if  the  instructions  were  correct. 
Otherwise  for  the  plaintiff. 

(7.  B.  Croodrich,  for  the  plaintiff. 

B.  E.  CuriiSy  for  the  defendant. 

By  Court,  Fletchbb,  J.  (after  stating  the  facts,  the  instruc- 
tions requested,  and  the  instructions  given).  As  the  ruling  of 
the  judge,  that  the  defendant,  as  a  carrier,  had  a  lien  for  his 
freight,  was  plained  upon  grounds  wholly  independent  of  any 
rightful  authority  in  the  agents  of  the  Old  Clinton  line  and  the 
Albany  and  Canal  line,  to  divert  the  goods  from  the  course  in 
which  the  plaintiff  had  directed  them  to  be  sent,  and  to  forward 
them  by  the  defendant's  vessel,  and  whoUy  independent  of  the 
plaintiff's  consent,  express  or  implied,  the  simple  question  raised 
in  the  case  is,  whether  if  a  common  carrier  honestly  and  fairly 
on  his  part,  without  any  knowledge  or  suspicion  of  any  wrong, 
receives  goods  from  a  wrong-doer  without  the  consent  of  the 
owner,  express  or  implied,  he  may  detain  them  against  the  true 
owner,  until  his  freight  or  hire  for  carriage  is  paid;  or  to  state 
the  question  in  other  words,  whether  if  goods  are  stolen  and 
delivered  to  a  common  carrier,  who  receives  them  honestly  and 
fairly  in  entire  ignorance  of  the  theft,  he  can  detain  them 
against  the  true  owner,  until  the  carriage  is  paid. 

It  is  certainly  remarkable,  that  there  is  so  little  to  be  found 
in  the  books  of  the  law,  upon  a  question  which  would  seem 
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likely  io  be  constantly  occurring  in  the  ancient  and  eztensiYe 
ba8ine<«  of  the  carrier.  In  the  case  of  Yorke  v.  Orenaugh,  2  Ld. 
Raym.  866,  tlje  decision  was,  that  if  a  horse  is  put  at  the  stable 
of  an  inn  by  a  guest,  the  innkeeper  has  a  lien  on  the  animal  for 
his  keep,  whether  the  animal  is  the  property  of  the  guest  or  of  some 
third  party  from  whom  it  has  been  fraudulently  taken  or  stolen. 
In  that  case.  Lord  Chief  Justice  Holt  cited  the  case  of  an  Exeter 
common  carrier,  where  one  stole  goods  and  delivered  them  to  the 
Exeter  carrier,  to  be  carried  to  Exeter;  the  right  owner,  finding 
the  goods  in  possession  of  the  carrier,  demanded  them  of  him; 
upon  which  the  carrier  refused  to  deliver  them  unless  he  was 
first  paid  for  the  carriage.  The  owner  brought  trover,  and  it 
was  held,  that  the  carrier  might  justify  detaining  the  goods 
against  the  right  owner  for  the  carriage;  for  when  they  were 
brought  to  him,  he  was  obliged  to  receive  them,  and  cany  them; 
and  therefore  since  the  law  compeUed  him  to  cany  them,  it  wiU 
give  him  a  remedy  for  the  premium  due  for  the  carriage. 
Powell,  J.,  denied  the  authority  of  the  case  of  the  Exeter  car- 
rier, but  concurred  in  the  decision  as  to  the  innkeeper.  There 
is  no  other  report  of  the  case  of  the  Exeter  carrier  to  be  found. 
Upon  the  authority  of  this  statement  of  the  case  of  the  Exeter 
carrier,  the  law  is  laid  down  in  some  of  the  elementary  treatises 
to  be,  that  a  carrier  who  receives  goods  from  a  wrong-doei  or 
thief,  may  detain  them  against  the  true  owner  until  the  carriage 
is  paid. 

'  In  the  case  of  King  v.  Richards,  6  Whart  418  [37  Am.  Dec. 
420],  the  court,  in  giving  an  opinion  upon  another  and  entirely 
different  and  distinct  point,  incidentally  recognized  the  doctrine 
of  the  case  of  the  Exeter  carrier.  But  until  within  six  or  seven 
years,  there  was  no  direct  adjudication  upon  this  question  ex- 
cept that  referred  to  in  Yorke  v.  Grenaughy  of  the  Exeter  carrier. 
In  1843  there  was  a  direct  adjudication  upon  the  question  now 
under  consideration,  in  the  supreme  court  of  Michigan,  in  the 
case  of  Fiich  v.  Newberry,  1  Doug.  1  [40  Am.  Dec.  33].  The 
circumstances  of  that  case  were  very  siirilar  to  those  in  the 
present  case.  There  the  goods  were  diverted  from  the  course 
authorized  by  the  owner,  and  came  to  the  hands  of  the  carrier 
without  the  consent  of  the  owner,  express  or  implied;  the  car- 
rier, however,  was  wholly  ignorant  of  that,  and  supposed  they 
were  rightfuUy  delivered  to  him;  and  he  claimed  the  right  to 
detain  them  until  paid,  for  the  carriage.  The  owner  I'efused  to 
pay  the  freight,  and  brought  an  action  of  replevin  for  the  goods. 
The  decision  was  against  the  carrier.     The  general  principle 
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settled  was,  that  if  a  common  carrier  obtain  possession  of  goods 
wrongfully  or  without  the  consent  of  the  owner,  express  or  im- 
plied, and  on  demand  refuse  to  deliver  them  to  the  owner,  such 
owner  may  bring  replevin  for  the  goods,  or  trover  for  their 
value.  The  case  appears  to  have  been  very  f  uUy  considered* 
and  the  decision  is  supported  by  strong  reasoning  and  a  very 
elaborate  examination  of  authorities.  A  very  obvious  distinc- 
tion was  supposed  to  exist  between  the  cases  of  carriers  and 
innkeepers,  though  the  distinction  did  not  affect  the  determina- 
tion of  the  case. 

This  decision  is  supported  by  the  case  of  Van  Busldrk  v. 
Puriniony  2  Hall,  661.  There  property  was  sold  on  a  condition, 
which  the  buyer  failed  to  comply  witli,  and  shipped  the  goods 
on  board  the  defendants'  vessel.  On  the  defendants'  refusal  to 
deliver  the  goods  to  the  owner,  he  brought  trover  and  was 
allowed  to  recover  the  value,  although  the  defendants  insisted 
on  their  right  of  lien  for  the  freight. 

Thus  the  case  stands  upon  direct  and  express  authorities. 
How  does  it  stand  upon  general  principles  ?  In  the  case  of 
Salius  V.  Everett,  20  Wend.  267,  275  [32  Am.  Dec.  641],  it  is 
said:  '*  The  universal  and  fundamental  principle  of  our  law  of 
personal  property  is,  that  no  man  can  be  divested  of  his  prop- 
erty without  his  consent,  and  consequently  that  even  the  honest 
purchaser  under  a  defective  title  can  not  hold  against  the  true 
proprietor."  There  is  no  case  to  be  found,  or  any  reason  or  anal- 
ogy anywhere  suggested,  in  the  books,  which  would  go  to  show 
that  the  real  owner  was  concluded  by  a  bill  of  lading  not  given 
by  himself,  but  by  some  third  person,  erroneously  or  fraud- 
ulently. If  the  owner  loses  his  property,  or  is  robbed  of  it,  or 
it  is  sold  or  pledged  without  his  consent,  by  one  who  has  only  a 
temporary  right  to  its  use  by  hiring  or  otherwise,  or  a  qualified 
possession  of  it  for  a  specific  purpose,  as  for  transportation,  or 
for  work  to  be  done  upon  it,  the  owner  can  f oUow  and  reclaim 
it  in  tlie  possession  of  any  person,  however  innocent. 

Upon  this  settled  and  universal  principle,  that  no  man's  prop- 
erty can  be  taken  from  him  without  his  consent,  express  or  im- 
plied, the  books  are  full  of  cases,  many  of  them  hard  and  dis- 
tressing cases,  where  honest  and  innocent  persons  have  purchased 
goods'  of  others  apparently  the  owners,  and  often  with  strong 
evidence  of  ownership,  but  who  yet  were  not  the  owners,  and  the 
purchasers  have  been  obliged  to  surrender  the  goods  to  the  true 
owners,  though  wholly  without  remedy  for  the  money  paid. 
There  are  other  hard  and  distressing  cases  of  advances  made 
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bonestlj  and  fairly  by  auctioneers  and  commission  mercbants, 
upon  a  pledge  of  goods  by  persons  apparently  haTing  the  right 
to  pledge,  but  who  in  fact  had  not  any  such  right,  and  the 
pledgees  have  been  subjected  to  the  loss  of  them  by  the  claim  of 
the  rightful  owner. 

These  are  hazards  to  which  persons  in  business  are  continu- 
ally  exx>osed  by  the  operation  of  this  universal  principle,  that  a 
man's  properly  can  not  be  taken  from  him  without  his  consent. 
Why  should  the  carrier  be  exempt  from  the  operation  of  this 
universal  principle?  Why  should  not  the  principle  of  caveai 
-emptor  apply  to  him  ?  The  reason,  and  the  only  reason,  given 
is,  that  he  is  obliged  to  receive  goods  to  carry,  and  should  there- 
fore have  a  right  to  detain  the  goods  for  his  pay.  But  he  is  not 
bound  to  receive  goods  from  a  wrong-doerl  He  is  bound  only 
to  receive  goods  from  one  who  may  rightfully  deliver  them  to 
liim,  and  he  can  look  to  the  title,  as  well  as  persons  in  other 
pursuits  and  situations  in  life.  Nor  is  a  carrier  bound  to  re- 
•ceive  goods,  unless  the  f rieght  or  pay  for  the  carriage,  is  first 
paid  to  him;  and  he  may,  in  all  cases,  secure  the  payment  of  the 
<»UTiage  in  advance.  In  the  case  of  King  v.  Bichards,  6  Whart. 
418  [37  Am.  Dec.  420],  it  was  decided  that  a  carrier  may  defend 
himself  from  a  claim  for  goods  by  the  person  who  delivered 
them  to  him,  on  the  ground  that  the  bailor  was  not  the  true 
owner,  and  therefore  not  entitled  to  the  goods. 

The  common  carrier  is  responsible  for  the  wrong  delivery  of 
goods,  though  innocently  done,  upon  a  forged  order.  Why 
should  not  his  obligation  to  receive  goods  exempt  him  from  the 
necessity  of  determining  the  right  of  the  person  to  whom  he 
delivers  the  goods,  as  well  as  from  the  necessity  of  determining 
the  right  of  the  person  from  whom  he  receives  goods  ?  Upon 
the  whole,  the  court  are  satisfied,  that  upon  the  adjudged  cases, 
as  well  as  on  general  principles,  the  ruling  in  this  case  can  not 
be  sustained,  and  that  if  a  carrier  receives  goods,  though  inno- 
cently, from  a  wrong-doer,  without  the  consent  of  the  owner, 
express  or  implied,  he  can  not  detain  them  against  the  true 
owner,  until  the  freight  or  carriage  is  paid. 

Cabbieb  Recbiviko  Goods  without  Ownxb's  Consent  has  Ko  Lun 
th«reon  for  hia  freight,  as  against  such  owner:  FUch  v.  Newberry^  40  Am. 
Dec.  33,  and  note  discussing  this  subject.  The  principal  case  is  cited  to  th« 
«ame  point  in  Clark  v.  Lowell  etc.  R,  R.  Co.,  9  Gray,  232,  and  Whitney  v. 
3ecJi(ford,  105  Mass.  271.  Nor  has  such  carrier  any  lien  for  freight  paid  by 
tiim  to  a  prior  carrier  by  wnom  the  owner  authorized  the  goods  to  be  carried^ 
Iwcaose  he  had  no  autiioritj  to  pay  it:  SteveiiM  v.  Boston  etc.  R.  R.  Corp\ 
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8  Gray,  262,  206.  Bat  wbere  goods  are  miasent  by  an  agent  of  the  owner 
acting  within  the  scope  cf  hb  authority,  the  carrier  has  a  lien  for  his  freight: 
Whitney  v.  Bedford^  105  Mass.  271.  Anil  ho  has  such  lien  not  only  for  hii 
own  freight,  but  also  for  freight  to  prior  carriers:  Brigga  v.  Boston  etc.  R.  R, 
Cb.,  6  Allen,  246,  distingnishing  the  principal  case,  on  the  ground  that  the 
Old  Colony  Line  was  not  constituted  the  forwarding  agent  of  the  owner. 


Melledge  v.  Boston  Ibon  Company. 

[5  Cuimifo,  158.] 

NiooTiABLB  Note  Given  fob  Pre-existino  Debt  is  Presumed  Patmext  in 
Massachusetts,  whether  it  be  the  note  of  the  debtor  or  of  a  third  person. 

PusuMPTiox  OF  Payment  from  Givino  Note  for  a  preexisting  debt  may 
be  rebutted  by  evidence  that  such  was  not  the  intention  of  the  parties. 

Plaintiff  Counting  on  Note  is  not  Precluded  from  Surrendering  It 
•o  as  not  to  amount  to  payment,  and  from  recovering  on  a  count  for  goods 
■old  constituting  the  consideration,  if  be  can  not  recover  on  the  note. 

ffoXB  mot  in  Corporate  Name,  and  not  disclosing  any  agency  from  the 
corporation  to  make  it,  is  prima/ade  not  the  note  of  the  corporation, 
bat  the  presumption  may  be  rebutted  by  evidence  aliunde, 

Hon  Di  Kamb  Adopted  and  Sanctioned  bt  Corporation  as  indicative 
of  its  contracts,  though  not  its  corporate  name,  and  given  by  its  au- 
thorised agent  for  a  corporate  liability,  is  the  note  of  the  corporation,  and 
these  facts  may  be  proved  to  rebut  the  presumption  arising  from  the  face 
of  the  note;  as  where  a  note  is  made  in  the  name  of  a  firm  who  are  the 
general  agents  of  the  corporation. 

Cqbporation  mat  have  Several  Names  for  the  purpose  of  transacting  its 
buainees. 

MiSNOMKK  or  Corporation  in  Contract  does  not  prevent  a  recovery 
tiiereoQ  agiunst  the  corporation,  if  its  identity  with  the  corporation  in« 
tended  Is  pleaded  and  proved. 

TkADDio  Corporation  is  Bound  bt  Impued  Contract,  constructive  notice, 
implied  assent,  tacit  acquiescence,  ratification  of  contracts  by  acts  or 
silence,  etc.,  in  the  same  way  as  a  natural  person. 

Court  is  not  Bound  to  Gits  Opinion  on  Legal  Question  Arising  on 
PaiA  of  Evidencb  as  stated  in  a  prayer  for  instructions. 

AUTHORiTT  OF  Agent  OF  CORPORATION  MAT  BE  PROVED  by  Corporate  acts, 
and  by  the  acts  of  the  person  professing  to  be  agent  acquiesced  in  or  rat- 
ified by  the  corporation. 

IvBTRUcnoN  Assuming  Htpothkiigal  Case  of  which  there  is  no  evidenot 
is  regarded  as  a  mere  illustration  of  a,  rule  of  law  which  can  not  mislead 
the  jury. 

Dkutert  of  Goods  bt  Vendor  at  Place  Designated  by  the  vendee's 
agent,  who  made  the  purchase,  is  a  good  performance  of  the  contract, 
though  the  vendor  knows  that  they  are  to  be  used  by  a  third  person  and 
not  by  the  purchaser. 

Assumpsit  for  the  price  of  a  quantity  of  coals,  the  declaration 
^mtaining  a  general  count  for  goods  sold  and  delivered  and  on 
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account  annexed,  two  counts  on  certain  notes  all^;ed  to  have 
been  made  by  the  defendants,  under  the  name  of  Horace  Gray 
&  Co.,  and  also  a  count  on  a  special  agreement  for  the  sale  and 
delivery  of  coal;  to  which  the  defendants  pleaded  the  pleas 
stated  in  tha  opinion.  It  appeared  that  the  notes  sued  on  were 
given  in  payment  for  coals  delivered  under  the  special  agree- 
ment, and  the  questions  were,  whether  the  defendants  wera 
bound  by  the  notes  signed  **  Horace  Gray  &  Co.,"  and  if  not, 
whether  they  could  surrender  them  and  recover  for  goods  sold, 
etc.  It  appeared  that  Horace  Gray  &  Co.  were  a  copartnership, 
who  for  several  years  had  conducted  all  the  business  of  the 
Boston  Iron  Co.,  of  which  Horace  Gray  was  the  principal  stock- 
holder, though  there  was  no  vote  proved  appointing  them 
agents,  or  defining  their  powers,  with  the  exception  of  some 
votes  giving  them  power  to  sign  and  indorse  notes.  Horace 
Gray  &  Co.  were  also  agents  of  several  other  corporations  in 
the  iron  trade,  including  the  Massachusetts  Iron  Co.,  to  whom 
some  of  the  coals  in  question  were  delivered.  It  is  unnecessaiy 
to  give  a  summary  of  the  evidence,  as  the  only  questions  pre- 
sented were  as  to  the  correctness  of  certain  instructions  granted 
and  refused  by  the  judge.  These  instructions  are  all  stated  in 
the  opinion,  except  that  given  in  answer  to  the  defendants'  sixth 
prayer.  The  prayer  was  for  an  instruction  to  the  e£fect  that  if 
the  plainti£f  had  notice  that  **  Horace  Gray  &  Co."  and  the 
**  Boston  Iron  Co."  were  different  concerns,  this  was  notice  that 
the  name  of  ''  Horace  Gray  &  Co."  did  not  bind  the  defendants, 
and  that  if  the  plaintiff  assumed  that  the  two  concerns  were 
composed  of  the  same  persons,  he  did  so  at  his  own  risk,  and 
could  not  now  surrender  the  notes  as  not  payment.  The  court 
gave  this  instruction  as  applicable  to  the  case  supposed,  but 
further  instructed  the  juiy  that  notice  to  the  plaintiff  that  the 
two  concerns  were  not  the  same,  would  not  prevent  his  recovery 
in  this  action  if  the  notes  were  in  fact  the  notes  of  the  defend- 
ants given  under  a  name  adopted  and  sanctioned  by  them,  or 
were  received  by  the  plaintiff  under  a  belief  that  they  were  ^o 
induced  by  the  conduct  of  Horace  Gray  &  Co. ,  which  belief  w»vtf 
sanctioned  by  the  defendants.  Verdict  for  the  plaintiff,  whicL' 
was  to  l)e  set  aside  if  the  instructions  were  wrong. 

B,  R,  Curtis,  for  the  defendants. 

C,  G.  Loring  and  F.  B,  Croicninshield,  for  the  plaintiff. 

By  Court,  Shaw,  C.  J.     On  the  facts  reported,  the  plaintiff 
insists  in  point  of  law:  1.  That  the  signature  "Horaoe  Gray 
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and  Company '*  io  the  notes  is  the  proper  name  and  signatnrd 
of  the  defendants,  adopted  by  them  to  authenticate  their  own 
contracts  and  obligations,  and  that  they  are  bound  by  it,  as  a 
written  contract  of  their  own,. received  by  the  plaintiff  as  such, 
in  satisfaction  and  discharge  of  the  defendants'  debt  to  him,  for 
goods  sold  and  delivered;  or,  2.  That  if  the  signature  ''  Horace 
Gray  and  Company"  is  not  the  proper  signature  of  the  defend- 
ants, adopted  and  sanctioned  by  them,  so  as  to  make  the  in- 
struments in  question  their  own  promissory  notes,  the  notes 
were  received  under  a  mutual  mistake  of  facts  or  under  a  mis- 
take of  fact  on  the  part  of  the  plaintiff,  occasioned  by  the  acts 
and  conduct  of  the  defendants'  agents,  in  consequence  of  which 
the  plaintiff  supposed  that  he  had  received  the  securiiy  of  the 
defendants,  in  satisfaction  of  the  debt  due  to  him  from  them 
for  goods  sold  and  delivered,  when  in  fact  he  had  not  received 
such  security;  that,  therefore,  the  notes  were  but  prima  facie 
evidence  of  payment;  and  not  having  been  paid  or  negotiated, 
but  held  by  the  plaintiff,  and  brought  into  court  ready  to  be 
canceled,  if  not  available  as  the  notes  of  the  defendants,  that 
therefore  the  simple  contract  debt,  for  goods  sold  and  delivered, 
at  an  agreed  price,  was  not  paid,  and  that  the  plaintiff  was  en- 
titled accordingly  to  recover  as  for  goods  sold  and  delivered. 

To  this  claim  on  the  part  of  the  plaintiff,  the  defendants  filed 
the  general  issue,  with  a  specification  of  defense,  requiring  the 
plaintiff  to  prove  eveiything  necessary  to  enable  him  to  main- 
tain his  declaration,  and  setting  up  as  a  defense  to  all  claims 
that  might  be  so  proved,  payment,  accord  and  satisfaction, 
and  that  credit  was  given  by  the  plaintiff  exclusively  to  the 
mercantile  firm  of  Horace  (>ray  &  Co.  At  the  trial,  a  great 
amount  of  evidence  was  introduced  by  the  parties  respectively, 
to  maintain  their  several  claims  and  grounds  of  defense. 

The  questions  now  to  be  considered  relate  to  the  instructions 
given  by  the  judge  before  whom  the  case  was  tried,  and  to  his 
refusal  or  modification  of  those  which  he  was  requested  by  the 
defendants  to  give,  but  which  he  declined  giving  in  the  terms 
•or  to  the  effect  prayed  for. 

The  presiding  judge  instructed  the  jury  that  the  case  pre- 
sented two  general  inquiries,  namely:  1.  Whether  there  was  an 
original  indebtedness,  on  the  part  of  the  defendants,  to  the 
plaintiff,  as  alleged  by  him;  and,  2.  Whether  such  indebted- 
ness, if  it  once  existed,  had  been  discharged  to  the  extent  of  the 
notes  declared  on,  which  had  been  received  by  the  plaintiff, 
with  the  signature  of  Horace  Qray  9c  Co. 
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In  regard  io  the  first  inquiry,  whether  the  defendants  became 
indebted  to  the  plaintiff  for  the  coals  allied  to  have  been  de« 
liyered  under  the  contract,  the  case  was  submitted  to  the  jury 
with  instructions,  which  we  believe  were  not  excepted  to  by  the 
defendants. 

Upon  the  other  point,  the  juiy  were  instructed  that  the  taking 
of  a  negotiable  promissory  note  for  a  pre-existing  debt  waa 
prima  facie  a  discharge  of  the  original  indebtedness;  that  the 
burden  of  proof  was  on  the  plaintiff  to  show  some  sufficient  and 
legal  reason  for  taking  the  case  out  of  the  general  rule;  that  he 
must  control  the  effect  which  the  law  otherwise  gives  to  the 
acceptance  of  negotiable  notes;  and  that  in  the  present  case,  a» 
the  notes  purported  to  be  the  notes  of  third  persons,  the  plaint- 
.  iff  had  the  further  burden  to  show  some  sufficient  reason  why 
the  taking  of  them  did  not  discharge  all  liability  on  the  part  of 
the  defendants  to  the  amount  of  such  notes.  The  court  are  of 
opinion  that  these  directions  were  sufficiently  favorable  to  the 
defendants,  and  had  the  verdict  been  the  other  way,  the  plaintiff 
would  have  had  more  cause  to  complain  of  them. 

It  is  true,  that  it  has  long  been  held  as  the  law  of  Massachu- 
setts that  when  the  party  bound  to  the  payment  of  a  simple 
contract  debt  gives  his  own  promissory  negotiable  note  for  it, 
the  law  presumes  such  note  to  have  been  accepted  in  satisfac- 
tion and  discharge  of  the  pre-existing  debt,  because  the  party 
receiving  it  relinquishes  no  security,  but  has  the  same  respon- 
sibility for  payment  which  he  had  before,  with  more  direct  and 
unequivocal  evidence  of  the  debt,  and  a  more  simple  remedy 
for  recovering  it,  and  with  power  also  by  indorsement  to  transfer 
the  whole  interest  in  it  to  another.  There  seems  therefore  to 
be  no  motive  for  retaining  and  keeping  alive  the  original  debt. 

But  the  presumption  that  a  negotiable  note  is  taken  in  satis- 
faction of  a  pre-existing  debt  and  not  as  coUateral  security,  is  a 
presumption  of  fact  only,  and  may  be  rebutted  and  controlled 
by  evidence  that  such  was  not  the  intention  of  the  parties;  so 
that  when  the  promissory  note  given  is  not  the  obligation  of  all 
the  parties  who  are  liable  for  tiie  simple  contracjb  debt,  and  a 
fortiori  when  the  note  is  that  of  a  third  person,  and  if  held  to 
be  in  satisfaction,  would  whoUy  discharge  the  liability  of  the 
party  previously  liable,  the  presumption,  if  it  exist  at  all,  is  of 
much  less  weight;  and  it  is  a  question  of  fact,  on  the  evidence, 
whether  the  promissory  note,  given  on  the  one  hand  and  ac- 
cepted on  the  other,  was  in  satisfaction  and  discharge  of  the 
original  debt.     Thus  in  the  early  case  of  Maneely  v.  MsOee,  6 
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Mass.  143  [4  Am.  Dec.'  105],  where  the  promissory  note  of  one, 
who  acted  as  agent  and  manager  for  the  others,  was  taken  for  a 
debt  due  from  four,  it  was  held,  upon  rather  slight  evidence, 
that  it  was  not  intended,  and  therefore  would  not  operate,  as 
payment     So  in  the  case  of  French  v.  Price,  24  Pick.  13,  it  wa& 
decided,  that  where  several  persons  were  liable  for  goods  pur- 
'  chased  bj  an  agent,  ai^d  the  vendors  knowing  that  others  were 
liable,  but  without  insisting  on  such  liability,  took  the  note 
of  the  agents  alone,  this  was  presumptive  evidence  of  payment. 
But,  said  the  court,  it  is  competent  for  the  plaintiff  to  rebut  this 
presumption;  and  they  add,  if  there  was  any  deception  or  fraud 
in  the  giving  of  the  notes,  or  if  they  were  accepted  under  an 
ignoiance  of  the  facts,  or  a  misapprehension  of  the  rights  of 
the  parties,  the  vendors  ought  not  to  be  bound  by  the  accept- 
ance, bat  may  repudiate  the  notes  and  rely  upon  the  original 
contract  of  sale.     The  principle  rests  on  the  ground,  that  if  the 
vendorH  know  that  others  a^  liable,  whether  they  know  who 
those  others  are  or  not,  they  voluntarily  waive  their  responsi- 
bility by  taking  the  notes  of  a  part  only  of  those  who  are  liable. 
So  where  goods  are  purchased  for  a  company,  and  a  note  given 
therefor  by  one  professing  to  act  as  agent  of  the  company,  and 
supposed  to  be  duly  authorized  to  give  the  note  of  the  company, 
when  it  appeared  that  the  agent  was  not  duly  authorized,  and 
the  note  was  unavailing  as  the  note  of  the  company,  although 
the  holder  might  have  treated  it  as  the  personal  note  of  the 
agent,  yet  it  was  held  that  the  holder  was  not  bound  to  do  so, 
bat  might  treat  the  note  as  void,  and  recover  against  the  com- 
pany on  the  original  contract  for  goods  sold:  Emerson  v.  Prov- 
idence  Hat  Manufacturing  Company ^  12  Mass.  237  [7  Am.  Dec. 
66].    And  a  receipt  of  payment  given  on  the  bill  for  goods  sold, 
a  receipt  being  by  law  explainable  by  evidence  aliunde^  does  not 
bar  the  vendor  from  recovering  for  goods  sold,  where  the  ac- 
ceptance of  the  note  is  not  intended  to  inure  by  way  of  payment 
and  satisfaction:    Vancleef  v.  Therasson,  3  Pick.   12.     So,  if 
goods  are  sold  to  be  paid  for  by  a  note  made  by  one  person  and 
indorsed  by  another,  and  a  note  of  a  corresponding  description 
is  offered  and  received,  and  the  goods  are  thereupon  delivered, 
and  it  appears  afterwards  that  the  indorsement  is  a  forgery, 
sach  delivery  of  the  note  is  no  payment,  and  an  action  will  lie 
for  the  goods:  EUia  v.  WUd,  6  Mass.  321. 

With  this  view  of  the  law  as  to  the  presumption  of  fact,  aris  - 
ing  from  the  acceptance  of  a  negotiable  promissory  note  for  ^ 
pre-existing  debt,  whether  it  is  the  note  of  the  same  parties 
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oiiginally  liable,  or  of  some  of  the  same  parties,  or  the  note, 
genuine  or  otherwise,  of  a  third  person,  we  repeat  the  opinion, 
that  we  think  the  general  ruling  under  which  the  evidence  went 
to  the  juiy  was  correct,  and  was  sufficiently  favorable  for  the 
defendants.  Under  this  ruling,  as  it  appears  by  the  report,  the 
plaintiff  took  the  burden  of  proof,  and  attempted  to  show  that 
the  notes  were  in  fact  the  notes  of  the  defendants,  and  that  they* 
had  adopted  as  their  mode  of  signature  to  contracts  of  this 
nature  the  form  here  used;  and,  secondly,  that  the  plaintiff, 
having  a  legal  demand  against  the  defendants  for  goods  sold, 
received  the  notes  in  question  under  a  misapprehension,  in  fact, 
in  respect  to  the  identity  of  the  concern  designated  by  the  sig- 
nature of  Horace  Gray  &  Co. ,  with  that  designated  as  the  Boston 
Iron  Company,  and  acted  under  that  belief;  and  that  such  belief 
was  caused  by  the  acts  of  the  defendants  and  their  agents,  to 
whom  was  intrusted  the  superintendence  and  control  of  all  their 
purchases  and  payments,  and  their  business  generally. 

Wo  are  then  brought  to  the  consideration  of  the  defendants' 
prayers  for  specific  instructions,  and  the  action  of  the  judge 
upon  them. 

The  first  was,  that  the  plaintiff,  having  counted  upon  these 
notes,  and  now  seeking  to  recover  on  them,  can  not  at  the 
same  time  aver  that  he  has  so  surrendered  the  notes,  that 
ihey  do  not  amount  to  payment.  The  judge  declined,  but  in- 
structed the  jury,  that  the  plaintiff  was  not  precluded  from  now 
surrendering  these  notes,  and  recovering  on  the  other  counts, 
if  he  was  not  entitled  to  recover  on  the  notes;  if,  in  other  re- 
spects, he  was  entitled  to  recover  on  the  other  counts  for  the 
goods  sold.  We  do  not  perceive  why  a  person  may  not  declare 
on  the  original  cause  of  action  for  goods  sold,  and  also  on  a 
note  given  for  the  same  cause,  which  the  holder  believes  that 
the  maker  intends  to  resist,  as  void  for  any  cause;  they  are  two 
modes  of  claiming  one  and  the  same  demand,  to  meet  the  evi- 
dence in  the  case.  If  he  recovers  on  one  of  them,  he  will  not 
on  the  other.  In  New  York,  where  a  note  is  not  prima  facie 
payment,  but  may  be,  if  so  agreed,  the  canceling  of  the  note 
before  bringing  the  action  is  not  necessary  to  a  recovery  of  the 
original  debt;  the  rule  is,  that  on  the  trial  the  court  will  not 
suffer  the  plaintiff  to  recover  on  the  original  consideration,  un- 
less he  can  prove  that  the  note  given  for  it  is  lost,  or  can  then 
produce  it  to  be  canceled;  but  it  is  no  objection  to  such  a  re- 
covery that  the  note  has  been  indorsed  to  another,  if  it  has  been 
retransf erred  to  the  payee,  and  he  has  it  at  the  trial  ready  to  be 
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eanceled,  if  he  recover  on  the  original  consideration.  This  is 
obyionslj  required  to  secure  the  defendant  from  being  twice 
charged:  Burdick  v.  Green,  15  Johns.  247;  Hughes  v.  Wheeler,^ 
8  Cow.  77. 

But  the  defendants,  as  we  understand  the  argument,  insist 
that  these  two  claims  are  not  only  inconsistent  with  each  other, 
but  are  repugnant  to  each  other,  so  that  the  assertion  of  one  is 
a  denial  of  the  other;  and  thus,  if  the  plaintiff  claims  for  the 
goods  sold,  the  claim  assumes  that  the  notes  given  for  them 
are  not  the  notes  of  the  defendants;  but  they  are  the  notes  of 
some  party,  and  if  not  the  notes  of  the  defendants,  they  are  the 
notes  of  Horace  Gray  &  Co. ;  and  the  plaintiff,  after  recovering 
of  the  defendants  for  the  goods,  may  recover  of  Horace  Gray  &, 
Co.  on  the  notes,  who  would  have  no  defense  against  them. 
But  we  think  this  argument  is  not  well  founded.  It  may  be 
true,  that  if  the  plaintiff,  in  the  first  instance,  had  chosen  to 
treat  the  notes  as  the  notes  of  Horace  Gray  &  Co.,  the  latter 
might  have  been  barred  by  the  doctrine  of  estoppel,  from  de- 
nying that  they  were  bound  by  the  notes;  but  the  holder  hav- 
ing elected  to  treat  them  as  the  notes  of  the  defendants,  made 
by  the  instrumentality  of  Horace  Gray  &  Co.,  and  having 
declared  on  them  as  such,  and  more  especially  having  obtained 
judgment  on  them,  or  on  the  consideration  for  which  they  wer«» 
given,  the  plaintiff  would  be  estopped  from  proceeding  against 
Horace  Gray  &  Co.;  and  by  a  weD-known  technical  rule,  there 
would  be  estoppel  against  estoppel,  which  would  let  in  the 
truth;  or  in  other  words,  the  plaintiff  would  be  precluded  by 
his  own  acts  from  making  any  such  claim.  Besides,  looking  at 
the  subject  in  a  more  direct  and  practical  view,  if  the  plaintiff 
in  this  suit  recovers  on  the  notes,  they  will  be  merged  in  the 
judgment  and  effete;  if  he  recovers  on  the  count  for  goods  sold, 
the  notes  will  be  canceled,  and  impounded  here,  and  can  never 
be  used  against  Horace  Gray  &  Co.  Precisely  the  same  course 
was  adopted  in  the  case  of  Emerson  v.  Providence  Hal  Mami- 
faciuring  Co.,  12  Mass.  237  [7  Am.  Dec.  Q(j\.  There,  no  doubt, 
the  plaintiff  might  in  the  first  instance  have  proceeded  againe^ 
Roberts,  the  agent,  but  having  elected  to  proceed  against  the 
company,  it  was  not  suggested  that  he  could  afterwards  proceed 
against  the  agent. 

The  second  prayer  for  instructions  was:  That  the  defendants' 
corporate  name  not  appearing  on  the  notes,  and  the  notes  on 
their  face  not  disclosing  any  agency,  Horace  Gray  &  Co.,  and 
not  the  corporation,  were  bound  by  these  notes.    This  instruo- 
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tion  was  given,  as  the  defendants  insist,  with  such  qualifications 
and  restrictions,  as  take  away  the  whole  legal  e£fect  and  opera- 
tion of  it.  This  is  trae,  and  it  leads  to  the  other  principal  ques- 
tion in  the  present  case.'  It  is  undoubtedly  true,  that  the 
not^«  were  not  signed  in  the  defendants'  regular  corporate  name, 
by  which  they  were  incorporated;  that  the  notes  on  the  face  of 
them  did  not  disclose  any  agency;  and  that  they  were  signed 
by  Horace  Gray  &  Co.,  who  had  a  separate  firm  and  house  of 
trade  of  that  name.  If  it  were  an  absolute  and  unqualified  nde 
of  law,  that  upon  these  facts  Horace  Gray  &  Co.,  and  not  the 
corporation,  were  bound,  and  the  judge  was  bound  so  to  instruct, 
of  course  that  would  put  an  end  to  the  question,  whether  these 
notes  could  be  the  notes  of  the  defendants.  The  court  did 
give  the  instructions  prayed  for,  but  with  this  qualification, 
that  the  ruling  was  not  to  be  understood  as  preventing  the 
plaintiff  from  maintaining  his  action,  if  the  jury  were  satisfied: 
1.  That  these  notes  were  in  fact  the  notes  of  tiie  Boston  Iron 
Company  executed  under  a  name  adopted  and  sanctioned  by 
them  as  indicative  of  their  contracts;  of,  2.  That  the  plaintiff 
received  these  notes  upon  a  legal  demand  against  the  defend- 
ants, under  a  misapprehension  of  the  facts  as  to  the  matter  that 
Horace  Gray  &  Co.  and  the  Boston  Iron  Company  were  not 
the  same;  the  plaintiff  acting  under  the  belief  tiiat  they  were, 
and  such  belief  being  induced  by  the  acts  of  the  defendants,  ox 
their  legal  agents. 

The  effect  of  the  instruction  thus  given,  we  think,  was,  that 
the  facts  mentioned  in  the  prayer  for  instructions,  to  wit,  the 
corporate  name  not  appearing  on  the  notes,  and  the  notes  not 
disclosing  any  agency,  but  signed  **  Horace  Gray  &  Co.,"  con- 
stituted prima  facie  evidence,  that  those  were  the  notes  of 
Horace  Gray  &  Co.,  and  not  of  the  Boston  Iron  Company;  and 
standing  alone  would  warrant  and  require  the  direction,  that 
Horace  Gray  &  Co.  and  not  the  Boston  Iron  Company  were 
bound  by  them;  but  that  this  evidence  might  be  rebutted,  and 
controlled  by  proof  aliunde  that  they  were  in  fact  the  notes  of 
the  Boston  Iron  Company,  because  executed  under  a  name 
adopted  and  sanctioned  by  them  as  indicative  of  their  contracts, 
and  it  may  be  added,  given  in  satisfaction  of  their  debt. 

The  court  are  of  opinion  that  this  direction  was  correct.  If, 
by  any  possible  proof,  the  presumption  arising  from  the  face  of 
the  note,  from  the  form  of  the  execution,  from  the  corporate 
name  of  the  company  not  being  used,  and  the  use  of  the  name 
of  a  mercantile  firm,  could  be  rebutted,  then  the  evidence  wa» 
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prima  /acie,  and  not  conclusive.    It  seems  to  be  now  well  set- 
tled in  this  commonwealtli,  since  the  great  multiplication  of 
corporations,  extending  to  almost  all  the  concerns  of  business, 
that  trading  corporations,  whose  dealings  embrace  all  transao^ 
tions,  from  the  largest  to  the  minutest,  and  affect  almost  CTerj- 
individual  in  the  community,  are  affected,  like  private  persoim^ 
with  obligations  arising  from  implications  of  law,  and  fron^ 
equitable  duties  which  imply  obligations;  with  constructive  no- 
tioe,  implied  assent,  tacit  acquiescence,  ratifications  from  acta 
and  from  silence,  and  from  their  acting  upon  contracts  made  bj 
tiiose  professing  to  be  their  agents;  and,  generally,  by  tbosa- 
legal  and  equitable  considerations  which  affect  the  rights  of 
natural  persons.     We  are  not  dealing  here  with  the  weight, 
force,  or  effect  of  the  evidence,  but  only  whether  any  evidenoa- 
dliunde  could  control  the  presumption  arising  from  the  notes;, 
and  we  think  there  was  evidence  competent  to  go  to  the  jury,, 
from  which  they  might  infer  that  the  defendants  had  so  adopted 
a  name,  other  Uian  their  corporate  name,  for  the  special  purpose 
of  giving  notes,  as  to  be  bound  by  it,  when  used  by  a  generals 
agent,  in  liquidation  of  their  own  debts. 

This  results  from  a  series  of  decisions  both  in  England  and^ 
in  this  country,  but  particularly  in  America,  quite  too  numerous- 
to  be  reviewed  here.  I  will  ^lude  to  a  few.  In  the  supreme^ 
court  of  the  United  States,  in  the  case  of  Bank  of  Colwmbia  v. 
PatUirson,  7  Cranch,  299,  it  was  held  that  a  corporation  might: 
be  bound  both  by  express  and  implied  provisions,  and  that  bj 
acting  on  the  contracts  made  by  their  agents,  they  adopted  and^ 
ratified  them.  In  the  case  of  United  States  Bank  v.  Dandridge, 
12  Wheat.  64,  the  subject  was  considered  at  great  length,  anA* 
it  was  held  that  a  corporation  is  bound  by  the  same  presump-- 
tions  which  would  affect  a  natural  person;  that  the  authority  of 
agents  may  be  proved  from  their  acts,  and  that  corporations  mi^ 
be  affected  by  parol  proof  and  presumptions  of  fact,  in  the  same- 
manner  as  natural  persons.  The  case  is  an  instructive  one,  and^ 
though  the  chief  justice  dissented,  it  has  generally  been  acqui-^ 
ssced  in  as  sound  law.  In  Massachusetts,  in  the  case  of  Canak 
Bridge  v.  Oordon,  1  Pick.  297  [11  Am.  Dec.  170],  it  was  held 
that  a  corporation  could  be  bound  vrithout  vote  or  deed  by  im» 
plication  from  corporate  acts.  This  proceeded  on  the  broad 
ground,  that  corporations  can  be  bound  by  implication  as  weD 
as  individuals.  In  Minoi  v.  Curtis,  7  Mass.  441,  444,  the  court 
say:  "We  know  not  why  corporations  may  not  be  known  by 
several  names,  as  well  as  individuals."    As  that  case  a/ose  om 
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pleading,  the  court  further  say,  that  if  this  point  had  been  open 
to  the  jury  as  a  question  of  fact,  the  defendants  would  have  been 
bound  to  prove  the  identity  of  the  parish  thus  acting  under  dif- 
ferent names.  This  of  course  could  be  done  by  any  proof  tend- 
ing to  establish  such  identity.  The  case  of  Medway  CoUon  Iffg, 
"Co.  Y.  Adams,  10  Mass.  360,  is  in  point  with  the  present,  except 
"that  there  the  corporation  was  plaintiff,  whereas  here  it  is  defend- 
ant .  The  aTerment  was,  that  the  defendants,  by  their  promissory 
notes,  etc.,  promised  the  said  Medway  Cotton  Manufacturing 
Company  by  the  name  of  Bichardson,  Metcalf  &  Co.  That  came 
before  the  court  on  demurrer,  and  the  declaration  was  held  good. 
The  opinion  of  the  court  was  given  by  Sewall,  J.,  who  states  the 
principle  on  which  it  was  founded.  He  says,  it  was  a  question 
of  identity,  which  was  sufficiently  .there  stated  by  way  of  aver- 
ment, to  be  good  on  demurrer,  but  had  it  been  traversed  or  tried, 
would,  as  he  states,  depend  on  an  inquiry  of  facts,  which  might 
•or  might  not  be  proved,  and  might  be  provable  by  evidence  ex- 
ixaneous  to  the  note.  The  same  point  was  subsequently  decided 
in  the  case  of  Commercial  Bank  v.  Drench,  21  Pick.  486  [82  Am. 
Dec.  280]. 

Without  going  more  at  large  into  authorities  that  a  corpora- 
tion may  have  several  names,  I  will  cite  the  third  edition  of 
Ang.  &  Ames  on  Corp.  206,  4th  ed.,  sec.  234,  which  lays  down 
the  rule  that  the  misnomer  of  a  corporation  in  a  grant,  obli- 
gation, or  other  written  contract,  does  not  prevent  a  recovery 
thereon  by  or  against  the  corporation  in  its  true  name,  provided 
its  identity  with  that  intended  by  the  parties  to  the  instrument 
is  averred  in  pleading  and  apparent  in  proof;  and  the  authors 
cite  many  cases  in  support  of  the  rule  thus  stated.  The  court 
are  therefore  satisfied  that  it  was  competent  for  the  plaintiff,  if 
he  could,  to  show  by  evidence,  that  the  notes  were  in  fact  the 
notes  of  the  defendants,  given  in  a  name  adopted  by  them  to 
^authenticate  their  contracts;  and  therefore  that  the  modifica- 
tion prescribed  to  the  rule  asked  for  by  the  defendants,  and 
given,  was  correct,  and  adapted  to  the  case  then  in  proof.  In 
iiiis  connection,  several  authorities  were  cited  to  the  point,  that 
when  a  creditor,  knowing  that  one  acts  as  agent  for  a  principal 
'in  making  purchases,  takes  the  note  of  the  agent,  without  that 
•of  the  principal,  he  waives  the  responsibility  of  the  principal 
«nd  gives  credit  to  the  agent.  This  principle,  though  to  be 
taken  with  some  qualifications,  is  no  doubt  correct,  but  not  ap- 
plicable to  the  present  case. 

The  .ground  of  the  plaintiff  is,  not  after  taking  the  note  of 
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iJie  agent  to  resort  back  to  the  principal,  but  to  show  that  the 
note  taken  was,  in  fact  and  in  legal  e£fect,  the  note  of  the  de- 
fendants. It  was  urged,  in  this  connection,  that  the  couri 
should  have  given  an  opinion  on  the  questions  of  law  stated 
in  this  prayer  for  instructions,  and  upon  the  facts  there  stated^ 
but  as  we  understand  it,  these  facts  were  only  a  part  of  the  evi-- 
dence;  there  was  much  other  evidence  which  Was  competent,. 
Buch  as  the  fact  that  the  company  had  no  meetings  except  a. 
formal  annual  meeting;  that  there  was  no  vote  appointing^ 
Horace  Gray  &  Co.  agents,  or  appointing  any  agent,  or  presciib* 
ing  the  powers  of  agents;  that  a  lai^e  amount  of  business  was 
done  by  and  in  the  name  of  the  Boston  Iron  Company,  in  the 
way  of  purchases,  sales,  and  other  dealings,  which  was  done 
wholly  by  Horace  Otmj  &  Co. ;  that  these  were  open  and  noto- 
rious, from  which  constructive  notice  to  the  company  might  be 
presumed;  from  all  which  a  jury  might  infer  the  authority  which 
is  the  subject  of  inquiry.  If  so,  the  judge  could  not  be  called 
upon  to  express  an  opinion  on  a  question  of  law,  arising  fronb 
a  part  of  the  evidence;  the  only  question  is,  whether  the  judges 
was  correct  in  submitting  the  evidence  to  the  jury;  and  he  was. 
80,  if  there  was  competent  evidence  proper  for  their  consider- 
ation, and  from  which  they  might  infer  the  fact  sought  to  be- 
proved:  Shaw  v.  Woodcock,  7  Bam.  &  Cress.  73. 

Under  this  same  objection,  also,  the  question  was  discussed^^ 
whether  a  corporation  can  adopt  the  name  of  a  mercantile  firm^. 
And  bind  themselves  by  notes  given  in  its  name.  It  may  not 
be  a  wise  arrangement,  but  we  are  not  prepared  to  say  they  can 
not  do  it.  Suppose  the  case  which  actually  occurred,  as  appears 
in  the  case  of  Qoddard  v.  Pratt,  16  Pick.  412,  that  a  manu- 
facturing corporation  pass  a  vote  or  by-law,  providing  that  all 
their  mercantile  business  shall  be  done  and  contracts  made  in 
the  name  of  a  partnership  whose'stock  they  have  taken,  and  to 
whose  business  they  have  succeeded.  This  may  be  wise  in  suck 
a  case,  in  order  to  keep  up  an  established,  extensive,  and  valua- 
ble correspondence,  and  retain  the  run  of  custom  and  good-will 
of  an  old-established  firm.  That  caise  was  the  reverse  of  the 
present,  and  the  struggle  there  was  to  charge  the  firm,  who  de- 
fended on  the  ground  that  their  firm  name  designated  the  ob- 
ligations of  the  company,  and  not  their  own ;  and  the  case  tumedi 
on  the  question,  whether  the  plaintiff,  when  he  dealt  with  them^ 
knew  of  the  dissolution  of  the  old  firm;  if  he  did  not,  then  by 
a  weU-known  rule  of  the  law  of  partnership,  the  firm  was  bound 
to  him,  not  having  given  notice  of  their  dissolution.    Had  the 
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;point  in  that  case  been,  whether  the  corporation  were  bound, 
we  can  have  no  doubt  that  they  would  have  been  held  bound  bj 
•4heir  vote  for  notes  made  in  the  name  designated. 

It  was  further  relied  on  by  the  defendants,  that  it  was  not 
"^Cbe  intention  of  Horace  Gray  &  Co.  to  give  the  note  of  the 
Boston  Iron  Company,  even  if  they  had  authority  so  to  do;  but 
further,  that  there  was  no  CTidence  that  they  had  such  authority. 
In  regard  to  the  first,  it  depended  wholly  upon  the  weight  or 
4nifficiency  of  the  eyi^ence,  which,  for  reasons  already  given,  wa 
^o  not  go  into.  As  to  the  authority,  it  requires  some  further 
-4X>n8ideration.  Undoubtedly,  to  charge  a  party  by  the  act  of  an 
^  Agent,  and  corporations  can  be  chaiged  in  no  other  way,  it  is 
incumbent  on  the  plaintiff  to  prove  the  authority  of  the  agent, 
fiut  how  is  such  authority  to  be  proved?  No  doubt,  the  vote  of 
the  corporation  entered  on  their  records  or  minutes  is  the  regu- 
lar and  proper  evidence;  but  suppose  they  pass  no  votes,  or 
keep  no  records,  or  refuse  to  produce  them,  and  yet  de  fado 
transact  a  large  amount  of  business.  If  the  authority  of  agents 
could  be  proved  in  no  other  way  than  by  the  production  of  such 
uA  vote,  those  who  deal  with  them  would  have  but  a  precarious 
i4Moarity  for  their  rights.  But  we  think  that  it  is  established 
3)y  ihe  xBases  cited,  and  by  many  others  which  could  be  pro- 
•duoed,  that  having  proved  the  constitution  of  a  corporation  by 
the  act  of  incorporation,  and  the  acting  under  it  by  the  persons, 
incorporated  and  their  associates,  the  powers  of  agents  as  well 
uusi  any  other  fact  necessary  to  charge  them  may  be  proved  by 
corporate  acts,  and  by  the  acts  of  persons  professing  to  be  their 
agents  and  servants,  and  the  tacit  acquiescence  of  the  corpora- 
tiOB.  This  was  decided  in  the  cases  of  Narraganaett  Bank  v.  At- 
Jantio  SUk  Company  and  WestcoU  v.  Same,  3  Mete.  282.  In 
ttiiese  cases,  the  defendants  had  refused,  on  notice,  to  produce 
-their  records.  But  so  far  as  third  persons  are  concerned,  the 
production  of  books,  which  contain  no  entry  on  the  subject,  is 
ihe  same  as  if  they  had  refused  on  notice  to  produce  their 
books.  Corporations,  like  natural  persons,  may  be  bound  by  such 
:acts,  as  proving  either  a'  previous  authority  or  a  subsequent 
•ratification.  When  a  corporation  consists  of  a  small  number  of 
j>ea»ons,  like  a  partnership,  they  may  transact  all  their  business 
by  conversation,  without  formal  votes;  and  it  would  be  a  viola- 
tion of  the  plainest  principles  of  justice,  to  hold  those  who  deal 

•  with  them  to  prove  all  their  acts  by  written  votes,  which  they 

•  do  not  keep  or  do  not  produce.    And  inasmuch  as  the  powers  of 
<Skg<ents  may  be  proved  by  extraneous  evidence,  the  extent  and 
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limitation  of  their  powers  may  be  proved  in  the  same  manner. 
And  when  general  and  veiy  large  powers  are  exercised  by  an 
agent  or  firm  apparently  intrusted  with  the  entire  business  of 
the  corporation,  and  no  vote  appears  on  the  production  of  their 
records,  prescribing  or  limiting  their  powers,  the  corporation 
are  as  well  bound  by  the  declarations  and  statements  of  such 
agents,  upon  the  subject  of  the  dealings  of  the  corporation,  and 
whilst  acting  therein,  as  by  their  acts  and  contracts.  Such  declara- 
tions and  statements  of  agents,  made  in  connection  with  their 
dealings,  are  rez  geske. 

The  next  objection  is  to  the  qualification  annexed  by  the  judge 
to  the  sixth  instruction  prayed  for  and  given.  The  objection  is 
that  it  assumed  a  hypothetical  case,  of  which  there  was  no  evi- 
dence. Whether  there  was  any  evidence  we  can  not  judge;  but 
if  there  was  none,  it  was  a  mere  illustration  and  explanation  of 
a  rule  of  law,  which  could  not  mislead  the  jury:  Dole  v.  Thurlow, 
12  Mete.  157. 

The  next  question  turns  upon  the  eighth  request  for  instruc- 
tions. The  prayer  is  as  follows:  The  judge  is  requested  to 
instruct  the  jury,  ''  that  the  acts  of  Horace  Gray  &  Co.,  find  the 
knowledge  of  Horace  Gray  &  Co.,  are  not  the  acts  and  knowl- 
edge of  the  defendants,  except  in  those  matters  which  were 
within  the  scope  of  their  authority  as  agents;  and  that  if  they, 
without  authority  from  the  defendants,  held  out  to  the  public 
that  the  names  of  Horace  Gray  &  Co.  would  bind  the  defendants, 
the  defendants  were  not  bound  by  the  knowledge  of  Horace  Gray 
k  Go.  that  they  had  so  held  themselves  out;  and  it  was  necessaiy 
to  bring  home  knowledge  to  the  defendants  in  some  other  way 
than  by  showing  knowledge  by  Horace  Gray  &  Co."  This  in- 
struction was  given,  and  the  position  there  taken,  and  the  prin- 
ciples of  law  therein  stated,  declared  to  be  correct,  but  accom- 
panied with  the  further  instruction,  that  if  Horace  Gray  and 
Horace  Gray  &  Co.  were  the  general  and  only  agents  of  the  de- 
fendants vested  with  full  powers  to  act  in  their  behalf  in  all 
matters  of  purchase  and  sale,  and  in  giving  notes,  and  in  all  the 
business  of  the  defendants;  and  the  concerns  of  the  Boston  Iron 
Company,  in  the  way  of  business,'  were  wholly  transacted  by 
them,  and  no  others,  and  that  such  had  been  the  case  for  a 
series  of  years,  and  this  had  knowingly  been  permitted  by  the 
defendants;  then  it  was  competent  for  the  jury  to  find  that  the 
defendants  had  notice  of  these  acts  of  using  the  signature  of 
Horace  Gray  &  Co.  for  the  Boston  Iron  Company,  as  promisors 
of  notes,  and  to  infer  that  they  had  sanctioned  them.    Whether 
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these  acts  were  so  frequent,  and  of  such  a  eharaoter,  as  to  satisfy 
the  jury  that  Horace  Gray  &  Co.  did  so  conduct,  etc.,  was 
wholly  left  to  the  jury,  under  the  various  instructions  given  in 
the  case. 

The  .court  are  of  opinion,  that  this  instruction,  as  given  to 
the  jury  by  the  presiding  judge,  with  this  qualification  and 
commentary  on  the  evidence,  was  correct. 

The  request  for  instructions  assumed  a  state  of  facts,  which 
did  not  constitute  the  whole  case.  If  the  request  was  founded 
on  the  ground  that  the  agents  had  no  authority  to  use  any  other 
name  than  the  corporate  name  of  the  defendants,  in  giving 
notes  and  that  it  could  not  be  within  the  scope  of  their  author- 
ity to  do  so  without  express  authority,  or  without  a  vote,  or 
the  production  of  written  authority;  then,  for  reasons  already 
given,  we  think  it  was  not  correct  in  point  of  law,  and  ought 
not  to  have  been  given.  But  if  such  authority,  like  all  other 
authority,  could  be  proved  by  evidence  aliunde^  then  the  only 
question  was,  what  was  their  authority,  what  were  its  extent  and 
limits,  and  whether  the  acts  and  declarations  in  question  were 
withinr  its  scope;  and  then  it  seems  to  us,  that  it  was  proper, 
and  that  the  judge  was  bound,  to  add  the  qualifications  stated* 
and  to  submit  the  question  to  the  jury. 

Some  objection  was  made  that  tiie  judge  declined  to  give  the 
seventh  instruction  requested,  that  if  the  plaintiff,  at  the  time 
of  the  delivery  of  the  last  two  cargoes  of  coals  to  the  Massa- 
chusetts Iron  Company,  knew  that  they  were  to  be  used  by 
them,  and  in  point  of  fact  Horace  Gray  &  Co.,  as  agents  of  the 
Boston  Iron  Company,  had  no  authority  to  deliver  coals  of  the 
Boston  Iron  Company  to  the  Massachusetts  Iron  Company,  the 
plaintiff  could  not  charge  the  defendants  for  those  deliveries. 
This  assumes  the  whole  question  in  controversy,  that  these 
agents  had  no  authority  to  sell.  But  it  does  not  turn  upon 
that;  the  effect  of  the  instruction  was,  that  if  the  goods  were 
delivered  at  places  designated  by  the  defendants'  agents,  being 
the  same  agents  by  whom  they  were  purchased,  this  was  a  good 
performance  of  the  contract,  without  regard  to  the  question 
whether  they  were  to  be  used  by  the  defendants  or  not.  This, 
we  think,  was  correct. 

Judgment  must  therefore  be  entered  on  the  verdict  for  the 
plaintiff. 

Note  Deemed  Payment,  when  and  when  not:  See  Arnold  v.  DdctnOf 
50  Am.  Dec.  754,  and  cases  cited  in  the  note  thereto.  In  Wytnan  v.  Fabetu^ 
111  Mass.  81,  the  principal  case  is  cited  and  distinguished  as  one  of  a  class  oi 
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dedsions  where  several  being  liable  on  the  same  contract,  the  note  of  one  or 
of  an  agent  is  taken  for  some  temporary  ose  or  convenience  and  tbo  original 
contract  is  not  affected. 

Presumption  of  Patmknt  by  Acceptakcb  of  Note  may  be  rebutted: 
Slanefdy  v.  McOee,  4  Am.  Dec.  105;  Vamer  v.  Nohlehorough^  11  Id.  48;  Perrin 
ir.  JLfenc,  36  Id.  759.  That  the  giving  of  a  note  for  a  pre-existing  debt  is  only 
prima  facie  evidence  of  payment  in  those  states  where  tbo  Massachnsetti 
doctrine  prevails,  is  well  settled:  HtUchins  v.  OlctUt,  24  Id.  634;  Lcuaeil  v. 
LaztU^  36  Id.  352;  Perrin  v.  Keene,  Id.  759.  In  other  states,  as  will  be  Neen 
upon  &n  examination  of  the  oases  referred  to  in  the  note  to  Arnold  v.  Delano^ 
50  Am.  Dec.  754,  a  note  is  not  even  prima  facie  evidence  of  payment,  unless 
it  is  so  agreeil  between  the  parties.  Hence,  under  either  rule,  if  it  be  shown, 
not  to  have  been  so  intended,  it  is  no  payment. 

Right  or  Patee  or  Note  to  Recover  on  ORicnfAL  Ck>y8iDEBATioir^ 
where  the  note  is  unavailable,  and  necessity  of  producing  the  note  to  be  can- 
celed: See  Holmea  v.  De  Camp,  3  Am.  Dec.  293;  Olenn  v.  SmiUi,  20  Id.  452r 
Wyman  v.  Roe,  37  Id.  70.  As  to  the  right  to  recover  against  a  corporation 
upon  the  original  liability  where  a  note  of  an  agent  has  been  taken  which  does 
not  bind  the  corporation,  see  Emerson  v.  Providence  Hat  Mfg,  Co.,  7  Id.  66. 
See,  generally,  as  to  the  right  of  recovery  on  the  money  counts  where  there 
«i  a  special  contract,  Tebbetta  v.  Pickering,  ante^  48,  and  citations  in  the  note 
Iheretow 

Note  by  Aqusti  or  Cobpobation  in  his  Owk  Name  Bvsms  tk>BPOBATioM,. 
when:  Despatch  Line  v.  Bellamy  Mfg,  Co,,  37  Am.  Dec.  203.  See  also  Com- 
mercial Batik  v.-  Nevoport  Mfg.  Co,,  35  Id.'  171;  Merchants*  Bank  v.  Centrat 
Bank,  44  Id.  665.  And  see  Barker  v.  Mechanic  Fire  Ins,  Co,,  20  Id.  064, 
holding  a  note  by  the  president  of  a  corporation  in  his  own  name  not  to  be 
binding  on  the  corporation.  That  a  note  payable  to  the  "cashier  *'  of  a  bank 
may  be  indorsed  by  tho  bank  and  proved  by  parol  to  be  its  property,  is  held, 
citing  the  principal  case,  in  Walker  v.  Popper,  2  Utah,  98.  See,  on  that 
point,  Boee  v.  Lc^ffan,  42  Am.  Dec  376  and  note. 

CoBPOBATioK  OB  Pabtnebship  MAT  ADOPT  Name  of  its  agent,  or  otter 
name,  for  business  purposes,  so  that  acts  done  in  that  name  will  bind  it  aa 
effectually  as  its  regular  name,  but  clear  and  cogent  proof  that  the  act  is  in 
fact  the  act  of  the  corporation  or  firm:  Brown  v.  Parker,  7  Allen,  338;  Will* 
iams  V.  Bobbins,  16  Gray,  82.  Parol  evidence  that  the  name  "  Pompton  Iron 
Works  "  in  a  bill  is  the  adopted  name  of  a  certain  firm,  is  admissible:  FuUer 
V.  Hopper^  3  Gray,  341,  all  citing  the  principal  case.  See  also  Ba^  of  Bock- 
ester  V.  MonUath,  43  Am.  Dec.  681,  and  note. 

MisNOMEB  OF  Cobpobation  in  Contbact,  Effect  OFr  See  Berks  etc.  Turn- 
pike Road  V.  Myers,  0  Am.  Dec.  402;  Hagerstovm  Turnpike  Rocul  v.  Creeger^ 
R  495;  Ctdpeper  Mfg,  Soc,  v.  Digges,  18  Id.  708,  and  notes. 

Cobpobation  mat  be  Bound  bt  Impued  Contbact:  See  Hayden  v. 
Middlesex  Turnpike,  6  Am.  Dec.  143;  Canal  Bridge  v.  Gordon,  11  Id.  170; 
MoU  V.  Ifieks,  13  Id.  661,  note. 

AuTnoKiTT  or  Aoent  to  Bind  Cobpobation  mat  be  Implied  from 
oorporate  acts,  from  circumstances,  from  subsequent  assent  or  ratification, 
etc :  Ridgway  v.  Farmers*  Bank,  14  Am.  Dec.  681;  Frankfort  etc,  Co,  v. 
Churchill,  17  Id.  159;  Pennsylvania  etc  Co,  v.  Dandridge,  29  Id.  543;  EvereU 
V.  United  States,  30  Id.  584;  Despatch  JAne  v.  Bellamy  Mfg,  Co,,  37  Id.  203; 
American  Ins,  Co.  v.  Oakley,  38  Id.  661;  Planters*  Bank  v.  Shaip,  43  Id.  470; 
UerdtanU^  Bank  v.  Central  Bank,  44  Id.  665;  Bank  cfthe  State  v.  Comegys 
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46  Id.  278;  MayaU  v.  BotUm  etc  R.  R.,  49  Id.  149,  and  cases  cited  in  the 
notes  thereto.  The  principal  case  is  dted  as  an  authority  to  the  same  effect, 
in  Sherman  t.  FUch,  98  Mass.  84;  Sceery  v.  Springfield,  112  Id.  514.  Evi- 
dence  that  one  has  acted  as  president  of  a  corporation  without  proof  of  a  vote 
«f  the  directors,  is  sufficient  evidence  of  authority  to  indorse  note  as  such 
president:  Topping  v.  Bid^ord,  4  Allen,  122,  also  citing  Meiledge  v.  BoeUm 
Jrcn.Co. 

IxsTBUcnoK  ON  Pabtul  Statement  or  Evidbhce  in  prayer,  whether 
court  bound  to'giye:  See  WhU^ord  v.  Bnrekmyer,  39  Am.  Dec  640,  and  the 
note  thereto.     See  also  Stockton  v.  Frey,  45  Id.  138,  and  note. 

iNSTRUonoN  AssuiONo  Faots  aw  WmoH  thebb  is  No  Proof  should  be  de- 
nied: WhUtford  T.  Bwrekmyer,  39  Am.  Dea  640.  See  also  Harvey  v.  Thomas^ 
16  Id.  141,  and  note.  And  generally,  instructions  which  are  irrelevant  and 
inapplicable  to  the  case  should  not  be  given,  as  they  tend  to  mislead  the  jury: 
Bttmt  T.  MeAdama,  33  Id.  141.  The  court  is  not  authorized  to  give  instruc- 
tions on  abstract  principles  of  law:  ZoLchary  v.  Pace,  47  Id.  744.  But  that 
SRoneous  abstract  instructions  which  could  not  mislead  the  jury  are  no 
ground  of  reversal,  see  Arihw  v.  Broadnax,  37  Id.  707;  Porter  v.  Woods,  39 
Id.  153;  Armstrong  v.  TaU,  42  Id.  656;  Zachary  v.  Pace,  47  Id.  744,  and 


IXklivxrt  ot  Goodb  at  Tna  anb  Place  Aptoiitted  is  a  good  pcrfoMh 
nea  of  a  contract  therefor:  Cose  t.  Oreen,  30  Am.  Dec.  311. 
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SUPREME  COURT 

Of 

MICHIGAN. 


People  v.  Eiohards. 

[1  HlCHXaAH»  216.] 
fnMOmiNT  fOR  CONSPIBACT  TO  ChSAT  AN  INDIVIDUAL  will  Ue. 
Cma  OF  CONSPIBACT  DOBS  NOT  DEPEND  UPON  EiND  OF  PrOPEBTT  whioh' 

it  waa  the  object  of  the  conspiracy  to  obtain;  and  an  indictment  for  ooo- 
•piracy  to  cheat  an  individual  out  of  huds  lies. 

DoFSPiBACT  MAT  BS  INDICTABLE  although  the  act  to  be  done,  if  done  by 
an  individual,  or  the  means  made  use  of,  would  not  be  indictable;  the  doc- 
trine that  an  indictment  only  lies  for  conspiracy  to  commit  a  crime  or  to 
do  a  lawful  act  by  criminal  means  denied. 

OoHsnRACir  to  Commit  Mihdemsanor  is  not  Merged  in  the  misdemeanor, 

innoniEiT  dobs  not  Chabob  Conspiracy  to  Cheat  bt  False  Prb- 
TBNSES  where  the  acts  charged  as  done  were,  that  one  F.  waa  about  to 
prosecute  the  defrauded  person  for  an  attempt  to  commit  a  rape  upon 
lus  daughter,  and  that  by  the  testimony  of  the  daughter  he  would  be 
convicted  and  sent  to  the  state  prison,  and  mast  leave  the  state;  the 
charges  are  not  of  existing  facts,  but  of  things  which  a  third  person  has 
threatened  to  do— upon  which  no  indictment  for  false  pretenses  can  be 
predicated. 

A«iiMENT  OR  Combination  must  be  Set  Out  in  Indictment  fob  Cov* 
BPIRACT;  the  crime  does  not  consist  in  the  mere  combination,  but  where 
to  this  is  added  an  illegal  object,  then  it  becomes  criminal;  and  where 
neither  the  conspiracy  nor  the  object  to  be  attained  is  unlawful,  but  the 
means  by  which  it  is  to  be  executed  are  criminal,  then  it  is  necessary  to 
set  out  the  means  intended  to  be  used,  as  a  component  part  of  the  offense. 

OniRSB  OF  CONSPIRAOT  DEPENDS  UPON  THE  UNLAWFUL  AGREEMENT,  and 

not  on  the  act  which  follows  it;  the  acts  are  but  evidence  of  the  agree- 
ment. 
liDiCTMBNT  FOB  CoNSPiBAOT  UsuALLT  Sets  Out  Overt  Acts,  8uch  as  may 
have  been  done  by  any  one  or  more  of  the  conspirators  in  order  to  effect 
the  oomnxm  purpose  of  the  oonspiracy,  but  this  is  not  essentially  neoe»« 
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GzmauL  Charge  of  Conspiracy  in  Ikdictment,  stating  the  object  and 
intent,  is  sufficient. 

Whebe  Coxfederacy  to  Do  Unlawful  Act  is  Indictable,  although  no 
means  have  been  agreed  upon,  an  indictment  for  such  an  offense,  whero 
the  means  were  agreed  upon,  need  not  state  them,  as  they  form  no  port 
of  the  offense,  and  it  is  complete  without  them. 

Persons  are  Indictable  for  Conspiracy,  where  they  agree  to  cheat  a 
third  person  out  of  his  lands  and  goods,  and  in  pursuance  of  the  agree- 
mec''  fairly  pretend  that  one  F.  is  about  to  prosecute  him  for  an 
attempt  to  commit  a  rape  upon  his  daughter,  and  that  by  the  testimony 
of  the  daughter  he  will  be  convicted  and  sent  to  the  state  prison,  and 
must  leave  the  state. 

Ikdiotmekt  for  conspiracy^  contaimiig  three  counts;  the  first 
two  counts  charged,  substantially,  that  Bichards  and  Pelton 
conspired  to  cheat  one  Laton  Hozie  of  his  lands,  tenements, 
goods,  etc. ;  that  in  pursuance  of  this  agreement,  they  falsely 
pretended  that  one  Farmer  was  about  to  prosecute  Hozie  for  an 
attempt  to  commit  a  rape  upon  his  infant  daughter,  and  that  by 
the  testimony  of  the  daughter  he  would  be  convicted  and  sent 
'  to  the  state  prison;  that  Richards  and  Pelton  knew  that  Farmer 
would  not  prosecute  the  pretended  charge,  but  Hoxie,  being  a 
man  of  weak  intellect,  was  pursuaded  to  convey  to  them  his 
lands,  tenements,  goods,  etc.,  without  consideration.  The 
third  count  charged  the  defendants  generally  with  unlaw- 
fully conspiring  to  cheat  Hoxie  out  of  his  lands,  tenements, 
goods,  etc.  The  defendants  were  tried  and  found  guilty.  The 
questions  reserved  were  as  to  the  sufficiency  of  the  indictment 

HoweU,  for  the  people. 
Backus,  contra. 

By  Court,  Wino,  J.  The  counsel  for  the  defendants  insists 
that  cases  of  indictable  conspiracies  at  common  law  are  classed 
under  two  heads;  either  there  must  be  a  charge  of  a  conspiracy 
to  commit  a  criminal  act,  or  to  commit  an  act  not  criminal  by 
criminal  means.  That  in  the  one  case  the  offense  is  to  be  de- 
termined by  the  nature  of  the  object,  in  the  other  by  the  nature 
of  the  means. 

This  question  was  elaborately  argued  by  Senators  Spencer  and 
Stebbins,  the  first  giving  the  judgment  of  the  majority,  and  the 
latter  of  the  minority  of  the  court  of  errors  in  Niew  York,  in  the 
case  of  Lambert  v.  The  People^  9  Cow.  578.  The  charge  set  forth 
in  the  indictment  in  that  case  was  in  substance  that  the  defend- 
ants conspired,  by  wrongfid  and  unjust  means,  to  cheat  \he  Sun 
Fire  Insurance  Company  and  other  persons  of  their  goods  and 
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-chattels;  and  that  in  the  execution  of  said  conspiiacy  and  in 
parsnanee  thereof,  and  by  certain  indirect  and  undue  means,  did 
cheat  and  defraud  the  said  company  of  their  goods,  chattels,  and 
eflfects^-describing  them — and  thereby  impoverished  andinjuretl 
the  company,  etc. 

The  supreme  court  sustained  the  indictment,  but  their  judg- 
ment was  reversed  by  the  court  of  errors.  There  were  many 
points  made  and  decided  in  that  case,  some  of  which  are  raised 
in  this  case.  Upon  a  careful  examination  of  the  arguments  of 
the  court  and  the  senators,  we  are  constrained  to  adopt  the  views 
of  the  supreme  court  and  the  minority  of  the  senate,  as  being 
sustained  by  the  common-law  decisions. 

In  Arch.  Cr.  PI.  507,  the  author  says  a  conspiracy  is  an 
agreement  between  two  or  more  persons:  1.  Falsely  to  charge 
another  with  a  crime  punishable  by  law— either  from  a  malicious 
or  vindictive  motive  or  feeling  towards  the  party,  or  for  the  pur- 
pose of  extorting  money  from  him;  2.  Wrongfully  to  injure  or 
prejudice  a  third  person  or  any  body  of  men  in  any  other  man- 
ner; 3.  To  commit  an  offense  punishable  by  law;  4.  To  do  an 
act  with  an  intent  to  pervert  the  course  of  justice,  etc.  8  Chitiy's 
Cr.  L.  1139;  1  Hawk.  P.  C,  b.  1,  c.  72,  sec.  2,  support  the 
same  doctrine;  In  the  second  class  we  have  an  authority  for  an 
indictment  for  a  conspiracy  to  cheat  an  individual:  See  7  Am. 
Jurist,  445.  It  is  said,  however^  that  an  indictment  will  not  lie 
for  a  conq;>iracy  to  commit  any  mere  civil  trespass:  Arch.  Cr. 
PI.  507. 

Mr.  Chitty,  at  the  page  cited  above,  says,  *'  there  are  perhaps 
few  things  left  so  doubtful  in  the  criminal  law  as  the  point  at 
which  a  combination  of  several  persons  in  a  common  object  be- 
comes ill^ial;  certain  it  is,  that  there  are  many  cases  in  which 
the  act  itself  would  not  be  cognizable  by  law  if  done  by  a  single 
person,  which  becomes  the  subject  of  indictment  when  affected 
by  several  with  a  joint  design."  He  further  remarks,  "  it  might 
be  inferred  from  the  decisions  that,  to  constitute  a  conspiracy,  it 
is  not  necessary  that  the  act  intended  should  be  in  itself  illegal, 
or  ever  immoral — ^that  it  should  affect  the  public  at  large,  or 
that  it  should  be  accomplished  by  false  pretenses;  and,  though 
it  is  agreed  that  the  gist  of  the  offense  is  the  union  of  persons, 
it  is  impossible  to  conceive  a  combination,  as  such,  to  be  illegal. 
We  can  rest,  therefore,  only  on  the  individual  cases  decided, 
which  depend  in  general  upon  particular  circumstances,  and 
which  are  not  to  be  extended." 

The  counsel  for  defendants  in  this  case  cites  the  last  sentence 
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of  the  last  quotation,  which  is  taken  from  the  remarks  of  Lord 
Ellenborough  in  the  case  of  The  King  y.  Ihimer,  13  East,  231, 
to  show  that  even  if  an  indictment  for  a  conspiracy  to  commit  a* 
fraud  upon  an  individual  will  lie,  yet  it  can  not  lie  where  the 
object  of  the  conspiracy  is  to  defraud  him  of  his  lands;  and  the* 
indictment  being  bad  as  to  land,  is  bad  as  to  all.  In  the  case^ 
cited,  the  indictment  was  for  a  conspiracy  to  commit  a  civil  tres* 
pass,  by  going  on  to  another  person's  land  to  kill  hares.  It 
was  held  the  indictment  would  not  lie,  and  Lord  Ellenborough's 
remark  was  made  in  reference  to  such  a  case.  The  judge  can 
not  be  supposed  to  have  intended  to  say  that  an  indictment  for 
a  conspiracy  to  cheat  an  individual  would  only  lie  in  cases  wher& 
the  facts  were  the  same  as  those  in  which  indictments  had  been 
sustained.  He  only  objects  to  the  extension  of  the  doctrine  to- 
cases  where  the  principles  laid  down  in  former  cases  were  not 
involved. 

By  reference  to  the  cases,  I  am  unable  to  perceive  that  thej 
depend  upon  the  kind  of  prox>erty  to  obtain  which  was  the  ob- 
ject of  the  conspiracy.  In  this,  as  in  many  of  the  cases,  the 
intended  fraud  or  cheat  gives  character  to  the  transaction,  and 
not  the  nature  of  the  property.  It  is  true,  that  fraud  in  rela* 
tion  to  real  estate  resolves  itself  into  some  other  distinct  offense 
when  consummated;  but  the  same  may  be  said  of  all  kinds  of 
property.  We  do  not  pretend  to  lay  down  a  rule  which  shall 
govern  in  this  class  of  cases — we  only  say,  that  from  an  exam- 
ination of  the  cases  cited  by  elementiuy  vmters,  we  are  of  the 
opinion  that  this  case  falls  within  the  general  principles  dedud- 
ble  from  those  cases. 

It  is  insisted  that  the  first  two  counts  are  bad,  because  they 
charge  an  executed  conspiracy  to  cheat  by  false  pretenses,  which 
is  a  higher  crime  than  a  conspiracy  at  common  law. 

The  objection  is  founded  upon  another,  made  in  this  cause, 
that  an  indictment  vnll  only  lie  for  a  conspiracy  to  commit  a 
crime,  or  to  do  a  lavrful  act  by  criminal  means;  but  the  English 
authorities  and  the  decisions  in  Maryland  and  other  states  estab- 
lish, as  we  think,  and  as  we  have  said,  a  contrary  doctrine:  and 
if  a  conspiracy  may  be  indictable,  although  the  act  to  be  done,  if 
done  by  an  individual,  or  the  means  made  use  of,  would  not  be 
indictable,  it  would  follow  from  the  position  of  the  defendant's 
counsel,  that  a  conspiracy  which  is  a  misdemeanor  may  be 
merged  in  acts  which  of  themselves  do  not  amount  to  a  misde- 
meanor, or  acts  which  in  themselves  amount  only  to  a  misde- 
meanor, an  offense  of  the  same  grade  with  the  conspiracy;  and 
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tbe  consequence  might  also  be  that  a  conspiracy  might  be  in- 
dictable if  not  executed,  which,  if  executed,  would  not  be  in- 
dictable. 

It  was  said  in  an  early  case  in  Massachusetts,  CommonweaUk 
T.  King^ry,  5  Mass.  106,  that  where  the  misdemeanor  or  felony 
is  actually  executed,  the  conspiracy  is  merged  and  can  not  bo 
punished.    But  the  case  was  one  of  a  conspiracy  to  commit  a  dis- 
tinct felony.    It  is  no  doubt  the  law,  that  if  the  felony  is  proved, 
the  conspiracy  must  at  once  merge.     To  apply  such  a  rule  to 
misdemeanors  is  scarcely  in  accordance  with  legal  analogy, 
and  it  is  supported  by  no  other  authority.     That  it  never  ob- 
tained in  England  to  such  an  extent  as  to  involve  the  absorption 
of  a  conspiracy  to  commit  a  misdemeanor  in  the  misdemeanor 
itself,  is  evident  from  the  elementary  treatises,  in  which  no  such 
doctrine  is  even  broached,  and  the  books  of  precedents,  in  which 
fonns  constantly  occur  for  conspiracies  to  conmiit  misdemean- 
ois  to  which  the  overt  act  is  attached:  See  State  v.  Murray ^  16 
He.  100;  CammanweaUh  v.  GiUeapie,  7  Serg.  &  B.  469  [10  Am. 
Dec.  475].     This  subject  was  fully  discussed  in  New  York,  in 
the  case  of  The  People  v.  Mather,  4  Wend.  265  [21  Am.  Deo. 
122].    Justice  Marcy  says,  in  delivering  the  opinion  of  the 
court:  *'  It  is  supposed  tiiat  a  conspiracy  to  commit  a  crime  ia 
merged  in  the  crime  when  the  conspiracy  is  executed.    This 
may  be  so  when  the  crime  is  of  a  higher  grade  than  the  con- 
spiracy, and  the  object  of  the  conspiracy  is  fully  accomplished; 
bat  a  conspiracy  is  only  a  misdemeanor,  and  when  its  object  is 
only  to  commit  a  misdemeanor,  it  can  not  be  merged.    Where 
two  crimes  are  of  equal  grade  there  can  be  no  legal,  technical 


But  we  are  disposed  to  go  no  further  than  is  necessary  to  de- 
cide this  case,  and  if  our  views  as  expressed  above  are  not  cor- 
rect, still  the  question  made  by  the  defendants'  counsel  may  be 
disposed  of  on  another  ground. 

Does  it  appear  by  the  indictment  in  this  case,  as  in  the  case 
of  Commonwealth  v.  Kingsbury,  5  Mass.  106,  that  an  offense  of 
a  higher  grade  than  a  conspiracy  has  been  committed  ?  Would 
the  acts  set  forth  as  having  been  done  in  pursuance  of  the  con- 
spiracy, if  true,  make  defendants  guilty  of  a  cheat,  or  of  obtaining 
goods  or  property  of  any  kind  by  false  pretenses,  or  of  having 
obtained  the  signature  to  any  written  instrument?  I  think  not. 
Neither  of  the  counts  charge,  as  is  supposed  by  defendants* 
counsel,  a  conspiracy  to  cheat  by  false  pretenses.  The  means 
by  which  the  conspiracy  was  to  be  accomplished,  formed  no 
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part  of  the  coBBpiracy.  They  are  set  forth  in  the  indictment  as 
acts  done  in  pursuance  or  in  furtherance  of  the  conspiracy. 
The  acts  charged  as  done,  were,  that  one  Thomas  Farmer  was 
about  to  prosecute — to  charge  Hozie  with  an  attempt  to  commit 
A  rape  upon  Farmer's  daughter;  that  by  the  testimony  of  the 
daughter  he  would  be  conyicted  and  sent  to  the  state  prison, 
and  he  must  leave  the  state.  .This  is  the  substance  of  the  pre- 
tenses. In  the  class  of  cases  stated,  the  tokens  must  be  false, 
and  the  pretenses  must  be  of  some  existing  fact,  and  must  be 
made  for  the  purpose  of  inducing  the  prosecutor  to  part  with 
his  property,  and  it  must  appear  tiiat  the  object  was  effected  by 
fiuch  means  as  are  stated;  but  this  does  not  appear  in  this  case. 
The  pretense  that  a  person  would  do  an  act  which  he  did  not 
mean  to  do,  as  a  pretense  that  he  would  pay  for  goods  on  deliv- 
•ery,  is  not  a  false  pretense  within  the  act,  but  merely  a  promise 
for  future  conduct:  Arch.  Cr.  PI.  246;  4  City  Hall  Recorder, 
156;  Rose.  Cr.  Ev.,  2d  ed.,  422;  Bex  v.  CodringUm,  1  Car  &  P. 
661;  Toung  v.  Bex,  8  T.  R.  98. 

Our  statute  is  taken  from  the  English  statutes,  and  the  decis- 
ions upon  the  latter  are  applicable  to  cases  arising  under  the 
former.  If  I  am  correct  in  this  view  of  the  subject,  it  will  ob- 
Tiate  the  necessity  of  further  discussing  the  doctrine  of  merger. 
The  charges  are  not  of  existing  facts:  but  of  things  which  a 
third  person  has  threatened  to  do — ^upon  which  no  indictment 
can  be  predicated.  The  forms  in  8  Chit.  Cr.  L.  1185,  1186, 
are  examples  of  indictments  for  executed  conspiracies. 

Again,  it  is  objected  that  the  indictment  charges  that  the  de- 
fendants induced  and  persuaded  Hoxie  to  make  his  deed,  but 
does  not  set  forth  the  means.  This  objection  is  also  in  part  predi- 
cated upon  the  erroneous  assumption  that  the  object  to  be  ac- 
-oomplished  must  be  a  crime,  or  the  means  must  be  criminaL 
The  objection  may  also  be  based  upon  the  general  rule,  that  in 
all  indictments  the  offense  must  be  so  set  forth  as  to  enable  the 
court  to  judge  whether  an  offense  requiring  the  defendant  to 
plead  is  stated  upon  the  record.  The  agreement  or  combina- 
tion must  be  set  out.  The  crime  does  not  consist  in  the  mere 
•combination :  but  where  to  this  is  added  an  illegal  object,  then 
it  becomes  criminal;  and  when  neither  the  conspiracy  nor  the 
object  to  be  attained  is  unlawful,  but  the  means  by  which  it  is 
to  be  executed  are  criminal,  then  it  is  necessary  to  set  out  the 
means  intended  to  be  used,  as  a  component  part  of  the  offense. 

In  every  case  that  can  be  adduced  of  a  conspiracy,  the  offense 
depends  upon  the  tmlawful  agreement,  and  not  on  the  act  which 
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follows  it;  the  latter  is  but  the  evidence  of  the  former:  2  Buss. 
Cr.  L.  568;  CommonweaUh  v.  mbetts,  2  Mass.  537;  Bex  v. 
Spragg,  2  Burr.  993;  Bex  v.  Bispat,  3  Id.  1321.  In  8  Chit. 
Cr.  L.  1141,  it  is  said,  that  to  render  the  offense  complete, 
there  is  no  occasion  that  any  act  should  be  done  in  pursuance 
of  the  unlawful  agreement  entered  into  between  the  parties, 
still  less  can  it  be  necessary  to  show  that  any  party  was  actually 
defrauded;  for  the  conspiracy  is  the  essence  of  the  charge,  and, 
if  that  be  proved,  the  defendant  will  be  convicted. 

It  is  usual  to  set  out  the  overt  acts,  such  as  may  have  been 
done  by  any  one  or  more  of  the  conspirators  in  order  to  effect 
the  common  purpose  of  the  conspiracy,  but  this  is  not  essen- 
tially necessary:  Bex  v.  GUI,  2 Barn.  &  Aid.  204;  BexY.  Spragg, 
2  Burr.  993;  Bex  v.  Bispal,  3  Id.  1321;  Stark.  Cr.  PI.  170, 171; 
Feojf^v.  McUher,  4  Wend.  264  [21  Am.  Dec.  122]. 

What  we  have  said  disposes  of  another  point  made  by  defend* 
ants'  counsel,  viz. :  That  the  third  count  of  the  indictment  is 
bad,  as  being  too  general.  The  forms  given  in  3  Chit.  Cr.  L. 
1185,  embrace  the  general  count  contained  in  this  indictment. 
It  states  the  object  and  the  intent:  3  Chit.  Cr.  L.  1143. 

Thus  we  understand  the  common  law  to  be  upon  all  these 
points.    In  the  case  of  Lambert  v.  The  People,  it  was  strongly 
urged  by  Senator  Spencer,  that  unless  the  means  by  which  the 
fiBud  was  effected  were  set  out  in  the  indictment,  the  defendant 
^ould  have  no  means  of  knowing  for  what  he  was  to  be  tried, 
until  the  moment  when  the  public  prosecutor  opens  his  testi- 
mony on  the  trial;  that  it  opens  the  way  to  general  and  in- 
de&nite  charges;  that  such  an  indictment  ought  not  to  be  sus- 
taiaed  in  a  country  which  regards  every  citizen  as  composing  a 
part  of  its  sovereignty.     But  the  reply  of  Senator  Stebbins  is 
wianswerable.     Referring  to  Chitty  and  Bussell,  he  says  these 
authorities  are  quite  sufficient  to  establish  the  proposition  that 
the  offense  consists  in  the  act  of  combining  unlawfully;  that 
where  the  object  is  unlawful  the  offense  is  complete,  whether  the 
means  of  execution  were  agreed  upon  or  not;  that  it  is  not 
requisite  those  means  should  form  any  part  of  the  agreement, 
unless  the  agreement  is  thereby  rendered  unlawful.    If,  then,  a 
confederacy  to  do  an  unlawful  act,  although  no  means  be  agreed 
upon,  is  indictable,  it  follows,  that  in  an  indictment  for  such 
an  offense,  where  the  means  were  agreed  upon,  it  would  be  un- 
necessary to  state  them,  because  they  form  no  part  of  the  offense; 
it  is  complete  without  them.    In  the  one  case  the  means  could  not 
be  set  out;  in  the  other  it  would  as  certainly  be  unnecessary. 

AM.  Dec  Vol.  LI~« 
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The  question  whether  the  common  law  should  be  altered  hj 
statutory  provision,  restricting  indictments  for  conspiracy  ta 
defraud  an  individual,  to  cases  where  the  object  is  to  commit  an 
offense,  or  where  the  means  are  criminal,  as  has  been  done  in 
New  York,  must  be  determined  elsewhere. 

Certified  accordingly. 

Conspiracy,  Defdotion  and  Katubk  of— General  Principles  RELATixa 
TO. — Conspiiacy,  according  to  the  modem  law,  is  an  agreement  or  combin»- 
tion  between  two  or  more  persons  to  do  an  unlawful  act,  or  to  do  a  lawful  aoi 
by  unlawful  or  criminal  means:  Regina  ▼.  Vincent,  9  C.  &  P.  109;  Regina  v. 
Bunn,  12  Cox  C.  C.  316;  Smith  v.  People,  25  111.  17;  Heapt  v.  Dunham^  95 
Id.  583;  Stale  v.  Potter,  28  Iowa,  556;  StcUe  v.  Buchanan,  5  Harr.  &  J.  317; 
S.  C,  9  Am.  Dec  534;  Stale  v.  BartleU,  30  Me.  134;  State  v.  Newiit,  31  Id. 
398;  StaU  v.  Mayherry,  48  Id.  218;  CommontoeaUh  t.  Hunt,  4  Met.  Ill;  S. 
C,  38  Am.  Dec.  346;  Stale  v.  Bumham,  15  N.  H.  396;  Commonwealth  v.  Ridg- 
vfay,  2  Ashm.  247;  Alderman  v.  People,  4  Mich.  414;  Hinchman  v.  Richie^ 
Bright.  143;  CommmweaUh  v.  Bliss,  12  PhiL  580;  Commonwealth  v.  Haines, 
11  Rep.,  N.  S.,  413;.  2  Stephen's  Hist.  Crim.  L.  of  Enghmd,  227;  2  Bishop*s 
Crim.  L.,  sec.  175,  7th  ed.;  2  Archbold's  Crim.  Pr.  &  PI.  1829,  n.  (Pomeroy'a 
notes);  Bouvier's  L.  Diet.,  "Conspiracy;"  Abbott's  L.  Diet,  ** Conspiracy." 
At  the  ancient  common  law,  the  word  had  a  very  much  narrower  meaning. 
Indeed,  "in  very  early  times,  the  word  had  a  competely  different  meaning 
from  that  which  we  attach  to  it:"  2  Stephen's  Hist.  Crim.  L.  of  England,  227. 
But  this  meaning  has  been  gradually  enlarged  until  it  has  reached  its  present, 
extended  signification.     For  a  history  of  the  meaning  of  the  crime  the  reader 
is  referred  to  the  above  writers,  also  to  3  Chit.  Crim.  L.  1138;  3  Russell 
on  Crimes,  9th  ed.,  116;  Roscoe's  Crim.  £v.,  7th  ed.,  409.    In  conspiracy  the 
gist  of  the  offense  is  the  unlawful  combination  or  agreement:  The  Queen  v. 
Button,  11  Q.  B.  929;  Rex  v.  i?vft>o/,  3  Burr.  1320;  S.  C,  1  W.  Black.  368; 
The  King  v.  GUI,  2  Barn^  &  AldL  204;  Regina  v.  Best,  1  Salk.  174;  United 
States  Y.  MiUer,  3  Hup^,  553;  United  States  v.  DmoM,  11  Blatch.  168;  State 
v.  Adams,  1  Houst.  Cr.  Cas.  361;  Stale  v.  Rowley,  12  Conn.  112;  State  v. 
Bradley,  48  Id.  649;  Stale  v.  Sierling,  34  Iowa,  444;  Commonwealth  v.  T'tb- 
belts,  2  Mass.  536;   Commonwealth  v.  Warren,  6  Id.  74;  Commonwealth  v. 
Davis,  9  Id.  415;  Commonweaith  v.  Hunt,  4  Met.  Ill;  S.  C,  38  Am.  Dec.  346; 
Commonwealth  v.  Shedd,  7  Cush.  514;  Commonweedth  v.  Wallace,  16  Gray,  228; 
Alderman  v.  People,  4  Mich.  414;  State  v.  Pulle,  12  Minn.  164;  State  y.  Bum' 
ham,  15  N.  H.  396;  State  v.  Christianhury,  Busb.  L.  48;  Commonwealth  v. 
Ridgway,  2  Ashm.  247;  CoUhis  v.  Commonwealth,  3  Serg.  &  R.  220;  Common- 
wealth V.  McKisson,  8  Id.  220;  Commonwealth  v.  Corlies,  8  Phil.  450;  TwitcheU 
V.  Commonwealth,  9  Pa.  St.  211;  Morris  Run  Coal  Co,  v.  Barclay  Coal  Co., 
68  Id.  173;  Slate  v.  Noyes,  25  Vt.  415.     When  the  unlawful  agreement  is 
established,  the  offense  is  complete.     The  object  need  not  be  attained,  nor 
need  anything  be  done  in  pursuance  of  the  agreement.    No  overt  act  need  be 
proved;  it  is  an  offense  complete  and  consummate  in  itself:  The  Poulterer^s 
Case,  9  Co.  65;  Rex  v.  Kinnernley,  1  Stra.  193;  Regina  v.  Best,  2  Ld.  Raym.  1167; 
S.  C,  1  Salk.  174;  United  Stales  v.  Donau,  11  Blatch.  168;  Stale  v.  Cawood, 
2  Stow.  360;  Landringham  v.  State,  49  Ind.  186;  Stale  v.  Buchanan,  5  Har. 
k  J.  317;  S.  C,  9  Am.  Dec.  534;  Alderman  v.  Pefiple,  4  Mich.  414;  Stale  v. 
PuUa,  12  Minn.  164;  Isaacs  v.  State,  48  Miss.  234;  Stale  v.  Straw,  42  N.  H. 
g92;  (iUMle  v.  Rickey,  9  N.  J.  L.  293;  PeopU  v.  Malher,  4  Wend.  229;  S.  C, 
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21  Am.  Dec.  122;  State  v.  Younger,  1  Dev.  L.  367;  S.  C,  17  Am.  Dec.  671;. 
StaU  v.  Christianbury,  Boab.  L.  48;  Hinchman  ▼.  RiMe,  Bright  143;  Re»^ 
jwUm»  7.  Roa»,  2  Yeates,  1;  Commonwealth  v.  CorUes,  8  Phil.  460;  CoUms  v. 
Commonwealth^  3  Serg.  *  R.  220;  Commonwealth  v.  McKiason,  8  Id.  420^ 
CbmmoRtoeol^  v.  ^/tM,  12  Phil.  680;  Heine  v.  Commonwealth,  91  Pa.  St  .^46; 
/oAxaoR  V.  StaU,  3  Tex.  ^pp.  690;  StaU  t.  ^o^m,  26  Vt.  416.  "  The  offense  - 
of  ooDspkacy  is  committed  when  to  the  intention  to  conspire  is  added  the 
actual  agreement:"  UnUed  States  t.  Donau,  11  Bktch.  168;  nor  need  the 
means  be  settled  and  resolved  on  at  the  time  of  the  conspiracy:  The  King 
V.  OiU,  2  Bam.  &  Aid.  204;  much  less  need  the  conspirators  smcceed:  State  v. 
Norton,  3  Zab.  33.  If  overt  acts  were  charged  in  the  indictment  and  sus- 
tained by  proof,  such  acts  woold  be  merely  matter  of  aggravation:  State  v. 
Nojfe$,  25  Vt  416;  CoUhu  v.  Commonwealth,  3  Serg.  &  R.  220;  or  evidence 
of  the  crime:  Commonwealth  v.  CorUee,  8.  Phil.  460.  But  in  New  Jersey, 
although  it  was  acknowledged  that  such  were  the  common-law  doctrines, 
•till  nnder  the  statute  some  act  must  be  done  in  execution  of  the  design 
agreed  upon  to  complete  the  offense:  State  v.  Norton,  3  Zab.  33. 

A  conspiracy  must  be  shown,  and  evidence  that  each  one  acted  illegally  or 

malicioaBly  will  not  support  an  action  for  a  conspiracy,  without  proof  that 

the  defendants  conspired  together:  Newell  v.  JenJdna,  26  Pa.  St.  169  (compare 

^  V.  Cope,  1  Stra.  144);  and  there  must  be  a  direct  intention  that  injury^ 

ihall  resnlt  troim  the  conspiracy,  or  the  object  must  be  to  benefit  the  con- 

ipiiaton  to  the  prejudice  of  the  public  or  the  oppression  of  the  individualr 

ComnoHwealtli  v.  Ridgway,  2  Ashm.  247.     The  agreement  may  be  express  or 

hnplied,  and  it  is  not  essential  that  any  but  the  leading  conspirator  know  the 

exact  part  which  each  is  to  perform:  United  States  v.  Rindskopf,  6  BLss.  26&. 

And  if  it  be  proved  that  the  defendants  pursued  by  their  acts  the  same  ob- 

Ject,  often  by  the  same  means,  one  performing  one  part  and  another  another 

part  of  the  same  object,  the  jury  will  be  justified  in  the  conclusion  that  they 

were  engaged  in  a  conspiracy  to  effect  that  object:  The  Mussel  Slough  Case,  6 

Fed.  Rep.  680.     The  conspirators  might  not  be  even  acquainted  with  each 

other:  People  v.  Mather,  4  Wend.  229;  S.  C,  21  Am.  Dec.  122.    And  when 

a  number  of  persons  meet  together  for  different  purposes,  and  afterwards 

join  to  execute  one  common  purpose  to  the  injury  of  the  property  of  another, 

it  is  a  conspiracy,  and  it  is  not  necessary  to  prove  any  previous  plan  amongst 

them  against  the  person  injured:  Lowery  v.  State,  30  Tex.  402.    Nor  would  it 

be  a  defense  to  say  that  the  whole  scheme  was  concocted  before  he  became  - 

an  associate:  Den  d,  Stewart  v.  Johnson,  3  Harr.  (K.  J.)  87. 

Many  acts  which,  if  done  by  an  individual,  are  not  indictable,  are  punish- 
able criminally  when  done  in  pursuance  of  a  conspiracy  between  two  or  more  ■ 
persons:  State  v.  Rowley,  12  Ck>nn.  101 ;  and  the  act  of  an  individual  may  be 
lawful,  and  yet,  if  he  combines  with  others  to  do  the  same  act,  with  the  in-^ 
tention  to  prejudice  the  public  to  his  own  benefit,  if  prejudice  and  oppressioi^. 
are  the  neoessaiy  consequences,  he  may  commit  an  indictable  offense:  Com- 
monwealth V.  Tach,  1  Brews.  611.  Wharton,  in  his  work  on  Criminal  Law, 
does  not  approve  of  extending  the  law  on  this  point  In  section  2288  of = 
the  seventh  edition  of  his  work,  he  says:  *' Undoubtedly  it  has  been  held 
that  there  are  cases  in  which  persons  may  be  indicted  for  an  offense  com- 
mitted in  conoert  when  they  would  not  be  severally  indictable  for  such, 
offense  if  committed  individually.  These  decisions  can  not  now  be  shaken,, 
except  by  the  courts  who  pronounced  them;  but  any  further  extension  o\? 
ooospiracy  in  this  direction  should  be  resolutely  opposed.  A  distressing  un- 
•ertainty  will  oppress  the  law  if  the  mere  fact  of  concert  in  doing  an  indif- 
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Cerent  act  will  be  held  to  any  greater  extent  than  at  preeent  to  make  sucb 
•ot  criminaL  We  all  know  what  offenses  are  indictable,  and  if  we  do  not, 
the  knowledge  is  readily  obtained.  Snch  offenses,  when  not  defined  by  stat- 
ute, are  limited  by  definitions  which  long  processes  of  jadicial  interpretation 
baye  hardened  into  shapes  which  are  distinct,  solid,  public,  and  permanent. 
It  is  otherwise,  however,  when  we  come  to  speak  of  acts  which  are  qvtaH 
-criminal  or  immoral.  These  there  has  never  been  any  jadicial  attempt  to 
define  or  legislative  attempt  to  codify.  No  man  can  know  in  advance  whether 
any  particular  enterprise  in  which  he  may  engage  falls  under  either  of  these 
heads.  The  chief  object  of  penal  jurisprudence  is  to  prevent  crime  by  at- 
taching penalties  to  specific  offenses.  He]:e,  howeverj  there  are  no  specific 
offenses  to  which  penalties  can  be  attached.  •  •  •  Kor  can  we  continue 
to  accept  the  reasons  by  which  this  indefinite  extension  of  conspiracy  has 
l)een  justified.  It  used  to  be  said  that  the  combination  of  two  or  more  per- 
sons to  do  an  act  invests  it  with  a  criminality  which  it  does  not  otherwise 
possess.  Undoubtedly  this  is  so  with  riot,  which  depends  on  tumult,  which 
•again  depends  on  plurality  of  agents;  but  riot  is  positively  defined  by  the 
law,  and  all  who  engage  in  a  riot  have  means  to  know  what  it  is,  and  know 
that  it  is  punishable.  But  can  this  be  predicated  of  combinations  which  the 
law  does  not  in  advance  pronounce  to  be  unlawful  ?  One  of  two  alternatives 
we  must  here  accept.  We  must,  with  the  old  English  judges,  look  upon  all 
voluntary  combinations  as  Bur:>icious,  and  objects  of  jadicial  suppression,  or 
-we  must  declare  that  only  such  combinations  are  penally  cognizable,  as  are 
•declared  beforehand  to  be  imlawf nl. " 

Conspiracy  Lb,  in  its  nature,  a  joint  offense,  and  it  can  not  be  conmiitted 
by  one  alone;  but  the  proof  must  show  that  two  or  more  persons  were  en- 
gaged in  the  offense:  Pollard  v.  Ewms,  Show.  380;  United  States  v.  Miller,  3 
Hughes,  553;  Evam  v.  People,  90  111.  384;  StaU  v.  CkrtHtianhury,  Busb.  L. 
48;  Commonwealth  v.  Manson,  2  Ashm.  31 ;-  Commonwealth  v.  Irwin,  8  Phil 
380.  Consequently  an  action  for  conspiracy  will  not  lie  against  a  husband 
and  wife  alone,  because  they  are  but  one  person:  Kirtley  v.  Deck,  2  Munf.  15; 
Although  if  a  man  and  woman  marry  in  the  name  of  another  foi  the  purpose 
of  raising  a  specious  title  to  the  estate  of  the  person  whose  name  is  assumed, 
at  is  a  conspiracy:  The  King  v.  Bobinson^  I  Leach  C.  C.  37;  and  if  two  per- 
eons  alone  are  indicted,  both  must  be  convicted,  and  an  acquittal  of  one 
would  be  an  acquittal  of  the  other:  State  v.  Tom,  a  Slave,  2  Dev.  L.  560; 
Jones  V.  Baker,  7  Cow.  445;  and  the  effect  would  be  the  same  if  a  nolle 
prosequi  was  entered  as  to  one.  In  such  a  case  a  verdict  of  guilty  against 
the  other  could  not  be  sustained:  State  v.  Jackson,  7  S.  C.  283;  S.  C,  24  Am. 
Kep.  476.  But  a  judgment  may  be  given  against  one  before  a  conviction  of 
the  other:  Rex  v.  Kinnersley,  1  Stra.  193;  and  one  of  them  can  not,  on  a 
writ  of  error,  object  to  a  discontinuance  of  process  against  the  other:  Wright 
V.  Hie  Queen,  14  Q.  B.  148.  A  conviction  of  two  persons  is  not,  however, 
jdways  necessary.  Thus  if  three  persons  were  engaged  in  a  conspiracy,  and 
one  of  them  died  before  trial  and  another  was  acquitted,  the  survivor  may 
he  tried  and  convicted:  People  v.  Olcott,  2  Johns.  Cas.  301.  And  on  an  in- 
dictment alleging  that  two  persons  named  in  it  conspired  together,  together 
-with  divers  others  whose  names  were  unknown,  one  of  the  persons  indicted 
may  be  convicted  and  the  other  acquitted,  if  the  jury  are  satisfied  from  the 
evidence  that  any  other  persons  conspired  with  him  to  commit  the  offense: 
State'y.  Adams,  1  Houst.  Cr.  Cas.  361;  and  on  an  indictment  of  three  persons, 
tried  separately,  if  one  of  them  is  convicted  before  the  others  are  tried,  the 
possibility  of  the  others  being  found  not  guilty  is  not  a  sufficient  reason  for 
folding  the  judgment  irregular:  Regina  v.  Aheame,  7  D.  &  R.  0. 
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CoiJSPittACiES  TO  Cheat  and  Defraud. —** A  diversity  of  opinion  seems  ta 
have  arisen  n][>on  the  question,  whether,  if  two  or  more  persons  agree  to  cheat 
or  defraad  another  of  lands  or  goods,  without  agreeing  upon  the  particular 
means  to  bo  employed,  the  conspiracy  is  then  indictable;  or  whether  they 
moitgo  farther  and  determine  the  means,  when  it  will  bo  indictable  or  not^ 
according  to  tho  nature  of  the  means.  The  question  indeed,  as  usually  pre- 
•ented  in  the  reports,  wears  the  aspect  of  one  concerning  the  mere  form  of 
^  the  allegation  in  tho  indictment;  but  an  accurate  examination  shows  the  dif- 
*  ferenoe  to  extend  further:"  2  Bishop  on  Cr.  Law,  7th  ed.,  sec.  190.  In  Eng- 
Uod  it  Lb  a  settled  rule  that  the  indictment  need  not  set  forth  the  means  to 
be  used:  Id.,  sec.  200;  2  Wharton  on  Cr.  Law,  7th  cd.,  sec.  2298.  In  Amer- 
ica the  rule  seemb  to  be  different,  and  it  has  been  held  that  as  cheating  and 
defraading  a  person  of  his  property  are  not  necessarily  a  crime  at  common 
law,,  an  indictment  charging  a  conspiracy  to  cheat  and  defraud  must  contain 
avermentB  setting  out  the  unlawful  means  by  which  the  object  was  to  be  ao* 
oomplished;  this  rule  has  been  laid  down  in  Maine:  State  v.  WilliamSf  48  Me» 
218;  State  v.  Roberts,  34  Id.  320;  Massachusetts:  Commantcealth  y.  Shedd,  7 
Ooth.  514;  Cammonweaiih  v.  Eastman,  1  Id.  189;  CammonwealtJi  v.  WaUace^ 
16  Gray,  223;  Michigan:  Aldennan  v.  People,  4  Mich.  414;  New  Yorkt 
Lambert  v.  People,  9  Cow.  578;  and  March  v.  People,  7  Barb.  391,  wher^ 
it  was  held  that  although  there  may  have  been  an  intention  to  defraud, 
yet  if  the  means  could  not  possibly  have  that  effect,  the  offense  is  not  com- 
plete; the  contrary  rule  prevails  in  Pennsylvania:  CotnmontDeaUh  v.  MeKiason, 
8  Sei^.  &  R.  420.  This  subject  is  discussed  in  the  works  of  tho  authors  above 
citod.  and  treated  at  length  by  Bishop  in  the  second  volume  of  his  work  on 
Oiminal  Procedure,  sections  204-222,  to  which  the  reader  is  referred.  We 
will  ))roceed  to  consider  those  cases  in  which  the  question  was  as  to  whether 
the  offense  proved  was  itself  a  conspiracy. 

To  charge  persons  with  conspiracy  to  cheat  and  defraud  a  third  person^ 
there  must  be  a  collusion  and  participation  in  the  scheme  or  its  execution. 
Mere  silent  observation  and  acquiescence  are  not  sufficient.  Unless  the  per- 
sons charged,  by  some  deed  or  word,  become  parties  to  the  plot  to  cheats 
they  neither  influence  the  acts  of  the  person  defrauded,  nor  contribute  to 
his  losses,  and  therefore  are  not  liable  to  this  acticm:  Brannock  v.  Bouldin,  4 
(red.  L.  Gl.  An  indictment  lies  for  a  conspiracy  to  defraud  an  individual  of 
his  property:  Lambert  v.  People,  7  Cow.  167;  and  also  in  many  cases  where, 
through  the  false  representations  of  others,  a  party  has  been  defrauded: 
State  V.  Mayherry,  48  Me.  218.  Thus  partners  may  be  convicted  of  con- 
spiracy to  cheat  and  defraud  by  a  false  representation  as  to  the  solvency 
or  trade  of  another,  although  the  representation  was  oral,  and  one  for  which 
one  would  not  per  ae  be  liable  civilly:  Regina  v.  Timothy,  1  Fost.  & 
F.  30;  see  also  CommonweaUh  v.  Warren,  6  Mass.  74;  and  the  same,  of 
course,  would  be  true  where  partners  recommended  an  insolvent  person  as 
worthy  of  credit,  whereoy  the  plaintiffs  were  induced  to  trust  him  with 
goods,  which  the  defendants  immediately  attached  with  other  goods  of  the 
insolvent's,  thus  causing  the  plaintiffs  to  lose  their  goods:  Patten  v.  Gumey, 
17  Mass.  182.  So  where  A.  and  B.  conspire  to  make  a  representation,  know- 
ing it  to  be  false,  that  horses  were  the  property  of  a  private  i>er8on,  and  not 
of  a  horsA^ealer,  thereby  inducing  a  purchase,  they  are  guilty  of  conspiracy: 
Queen  v.  Kenrick,  5  Q.  B.  49;  S.  C,  D.  &  M.  208.  And  so  are  parties  con- 
spiring to  buy  a  horse  for  much  less  than  its  real  value,  by  falsely  represent- 
ing to  thA  seller  that  the  horse  is  unsound,  and  that  one  of  them  had  sold  the 
korge  *Qx  ^e  smaller  prioe:  Regina  v.  Cariide^  Dears.  C.  C.  337;  but  no  action 


Digitized  by 


Google 


86  People  v.  Richard&  [Mich. 

can  be  maintained  against  persona  for  falsely  representing  that  a  horse  is 
sound  unless  there  is  evidence  of  a  concert  between  the  parties  to  effect  a 
fraud:  Bex  v.  Pytoell,  1  Stark.  402;  and  persons  inducing  the  prosecutor  to 
buy  certain  plated  ware  at  auction,  by  means  of  false  representations  as 
to  its  quality,  are  not  liable  to  indictment,  as  an  agreement  between  per- 
sons to  dispose  of  goods  in  this  way  is  not  conspiracy:  Regina  v.  Xmne,  10 
Coz  G.  C.  374.  Chambers,  Ck)mmon  Sergeant,  in  this  case,  said:  "  It  is  most 
important  not  to  bring  within  the  criminal  law  the  ordinary  enhancing  of  ^ 
value  and  quality  by  the  seller  of  the  goods.  There  is  always  a  conflict  of 
4mowlege  and  skill  between  a  buyer  and  seller,  the  one  willing  to  buy  as 
advantageously  and  the  other  to  sell  as  advantageously  as  he  possibly  can, 
•and  it  would  be  very  dangerous  to  extend  the  criminal  law  to  such  cases. 
-At  present,  the  line  is  fixed,  and  there  must  be  a  false  representation  of  an 
existing  fact,  operating  u}>on  the  mind  of  a  buyer,  and  deceiving  him  in -such 
a  manner  that  he  can  not  protect  himself  against  it."  But  a  mock  auction, 
with  sham  bidders,  who  pretend  to  be  real  bidders,  for  the  purpose  of  selling 
goods  at  prices  grossly  above  their  worth,  is  an  offense  at  the  conunon  law, 
and  those  aiding  or  abetting  such  a  proceeding  may  be  indicted  for  conspiracy 
with  intent  to  defraud:  Rex  v.  Lewis,  11  Cox  C.  C.  404;  so  also  brokers  are 
indictable  if  they  agree  before  a  sale  at  auction  that  only  one  of  them  shall 
bid  for  each  article  sold,  and  that  all  articles  thus  bought  by  any  of  them 
shall  be  sold  again  amongst  themselves  at  a  fair  price,  and  the  difference 
between  the  auction  price  and  the  fair  price  be  divided  among  them:  Levi  v. 
Levi,  25  Eng.  L.  &,  Eq.  377;  and  so  also  are  those  who  conspire  to  sepa- 
rately induce  a  third  person  to  purchase  each  other's  goods  for  them  at  an 
advanced  price,  in  his  own  name,  without  intending  to  pay  for  them,  thereby 
intending  to  charge  him  with  their  goods  at  the  advanced  price:  State  v.  Row- 
ley, 12  Conn.  101;  but  the  fact  that  the  plainti£fo  and  other  buyers  of  farm 
^produce  at  a  certain  village  were  combined  in  secret  partnership  is  no  ground 
for  the  recovery  of  damages  by  one  who  has  sold  them  such  produce,  from 
time  to  time,  in  ignorance  of  the  partnership,  where  it  appears  there  was, 
■nevertheless,  a  healthy  competition,  and  that  the  defendants  were  paid  a  fair 
market  price:  FcUrbank  v.  Newton,  50  Wis.  628. 

A  combination  to  secrete  or  dispose  of  the  property  of  a  debtor  for  the  pur- 
pose of  defrauding  hia  creditors  is  indictable:  ComnumweaUh  v.  QMamith,  12 
Phil.  632;  so  would  it  be  if  such  a  combination  was  for  the  purpose  of  avoid- 
ing an  exx>ected  adjudication  of  bankruptcy,  even  though  the  adjudication 
was  not  made:  Heyman  v.  Tlie  Queen,  L.  R.,  8  Q.  B.  102;  S.  C,  12  Cox  G. 
</.  383;  or  if  in  pursuance  of  such  a  combination,  the  personalty  of  the  debtor 
^as  attached  and  concealed:  HaU  v.  EcUon,  25  Vt.  458.  In  Heine  v.  Com- 
fnonwealth,  91  Pa.  St.  145,  H.  and  others  were  indicted  and  convicted  fw 
•conspiring  to  defraad  creditors;  H.  being  the  owner  of  a  store,  and  assigning 
the  goods  in  it  to  a  clerk  for  that  purpose.  And  a  general  creditor  who  pro- 
•cures  the  assignment  of  a  deed  of  trust  which  his  debtor  has  given  of  hia 
«xempt  personalty,  and  substitutes  a  trustee  who  refuses  to  receive  payment, 
sells  the  property,  and  produces  a  balance  which  the  creditor  garnishes,  is 
with  his  accomplice  guilty,  if  they  acted  in  concert  under  an  agreement  to 
accomplish  the  result:  EUzey  v.  Stale,  57  Miss.  827.  As  conspiracies  to  obtain 
goods  by  false  pretenses  or  to  cheat  jmd  defraud  are  indictable:  Johnson  v. 
People,  22  BL  314;  RJioads  v.  Commonwealth,  15  Pa.  St.  272,  and  cases  cited 
ante,  of  course  those  entering  a  combination  by  which  one  person  was'  to 
obtain  the  goods  of  another  on  credit,  and  then  abscond,  are  guilty:  Common- 
wealth V.  Ward,  1  Mass.  473;  Place  v.  Mkister,  65  N.  Y.  89;  but  the  fact  that 
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«  merduuit  buys  goods  on  credit,  and  then  afisigns  them  to  mn  assignee  with- 
out consideration,  who  removes  them  out  of  the  state,  does  not  make  the 
pftrties  guilty  of  conspiracy,  where  the  goods  were  removed  with  a  bona  fdt 
intent  to  sell  them  for  the  benefit  of  creditors:  Whiimtm  v.  Spencer,  2  R.  L. 
121  Persons  combining  to  cheat  one  of  hats  l>y  bargaining  with  him  a  oer- 
tunqmrntity  of  wine  pretended  to  be  good  wine  of  the  kingdom  of  Poi-tugal, 
called  New  Lisbon,  are  indictable:  Queen  v.  Mdcartyy  6  Mod.  301;  S.  C,  2 
East  Or.  L  823;  and  so  are  parties  conspiring  to  defraud  a  party  to  a  contract 
of  achange,  and  using  a  forged  deed  to  effectuate  their  object:  8kUe  v.  Btxid- 
kflt  48  Conn.  535.  Conspiracies  between  a  partner  and  a  third  person  to 
duat  the  copartner  are  indictable:  Stale  v.  CoU^  39  N.  J.  L.  324;  Queen  ▼. 
Wanhftrton,  L.  K.,  1  Cr.  Gas.  Bes.  274;  but  a  complaint  for  conspiracy  by  a 
faitD«r  and  a  third  person,  by  which  the  third  person  brought  an  action  against 
the  partner  conspiring,  who  confessed  judgment,  and  thus  broke  up  the 
inaineaa,  should  be  dismissed  if  the  partner  owed  a  debt  for  the  full  amount 
to  his  co-conspirator,  although  it  was  not  yet  due:  Neudeeker  v.  KohR>erg,  14 
Am.  L  Bev.  812. 

Employees  combining  to  cheat  and  defraud  the  employer  are  guilty.    This 
nie  would  apply  where  the  employees  of  a  bank  conspire  to  defraud  it:  State 
▼•  Buduman^  5  Har.  &  J.  317;  S.  C,  9  Am.  Dec.  534;  or  where  an  employes 
umpired  with  a  third  person  for  that  purpose:  Commonwealth  v.  Foering,  4 
Fl  Law  J.  R.  29;  or  where  the  employees  of  a  dyer  used  the  dyeing  mate- 
lialt  on  artidee  not  intrusted  to  them  for  dyeing,  and  not  belonging  to  them- 
^▼es  or  their  families,  to  their  employer's  loss:  Regina  v.  Button,  11  Q.  K 
929.   An  indictment  will  not  lie  for  a  conspiracy  to  commit  a  civil  injury  of 
tty  description  that  is  not  in  itself  an  indictable  offeikise.    Thus,  it  is  not  an 
indictable  offense  for  several  persons  to  conspire  to  obtain  money  from  a 
hank  by  drawing  their  checks  on  the  bank  when  they  have  no  funds  there: 
State  T.  Rkhey,  9  N.  J.  L.  293;  nor  against  several  persons  who  induce  a ' 
testator  to  revoke  a  will  in  favor  of  a  third  party  by  means  of  false  repre- 
sentations, as  the  revocation  merely  deprives  the  devisee  of  an  expected 
liratoity,  without  interfering  with  any  of  his  rights:  Butehins  v.  Hutehine,  7 
Hill,  104  (see  further.  Stale  v.  De  Witt,  2  Hill  (S.  C),  282;  S.  C,  27  Am.  Dec 
371,  as  to  the  effect  of  destroying  a  will  to  defraud  devisees);  nor  for  the  sale 
and  transfer  of  a  railroad  ezcur^ion  ticket,  unless  there  was  a  previous  con- 
cert between  them  to  obtain  the  ticket  for  the  purpose  of  its  being  fraudu- 
lently used:  Regina  v.  Abaolon,  1  Foet.  k  F.  498;  nor  for  a  conspiracy  be- 
tween two  persons  to  defraud  a  third  in  an  unlawful  enterprise:  State  v.  Crow- 
ley, 41  Wis.  271;  S.  C,  22  Am.  Rep.  719.    On  the  other  hand,  an  indictment 
win  lie  if  a  man  and  woman  marry  in  the  name  of  another  person  for  the  pur- 
pose of  nusing  a  specious  title  to  the  estate  of  the  person  whose  name  is 
aasomed:  The  King  v.  Robinson,  1  Leach  C.  C.  37;  or  for  the  destruction  or 
erasure  of  the  indorsement  on  a  promissory  note,  with  intent  to  defraud: 
State  T.  Norton,  3  Zab.  33;  or  for  a  conspiracy  to  obtain  the  prosecutor's 
acceptance,  although  he  did  not  intend  to  take  it  up,  and  the  bill  was  never 
In  his  blUids,  except  for  his  acceptance:  Queen  v.  Oompertz,  9  Q.  B.  824;  or 
for  combination  to  cheat,  by  offering  to  sell  forged  foreign  bank  notes  of  a 
denomination  the  circulation  of  which  is  prohibited  by  statute:  TxmtcheU  v. 
Oommonwecdth,  9  Pa.  St.  211 ;  or  for  a  fraudulent  conspiracy  to  obtain  a  knowl- 
•dge  of  certain  things  known  to  so  few  in  a  certain  business  that  the  know!  • 
edge  made  the  business  very  profitable:  Jones  v.  Baker,  7  COw.  445;  or  for 
conspiring  to  ruin  a  card-maker's  trade,  by  bribing  his  apprentices  to  pui 
frease  in  his  paste,  thus  spoiling  the  cards:  Rex  v.  Cope,  1  Stra.  144. 
Conspiracies  to  cheat  one  at  gamins  are  held  indictable;  as  where  one  con- 
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•piling  to  cheat  F.  S.  oat  of  his  money,  gets  him  to  hiy  a  sum  of  money  on  » 
foot-race  and  prevails  with  the  party  to  nm  booty:  The  Qtieen  v.  OrbeU^  d 
Mod.  42;  or  a  combination  to  cheat  another  by  making  him  dnmk  and  de- 
frauding him  at  cards:  State  v.  Younger,  1  Dev.  L.  307;  S.  C,  17  Am.  Deo. 
571.  lu  liegina  v.  Hudson,  Bell  C.  C.  263;  S.  C,  8  Cox  C.  C.  380,  Iho  same 
principle  \\fi9  held.  In  that  case  the  three  prisoners  were  in  a  poblic  house 
with  the  prosecutor;  one  of  them,  in  concert  with  the  other  t\ro,  placed  a  pen- 
dase  on  th  3  table  and  left  the  room;  whilst  out,  the  other  two  took  out  the 
pen  and  substituted  a  pin  in  its  place;  on  the  return  of  the  first  one,  the  other 
two  iniluccd  the  prosecutor  to  bet  him  there  was  no  pen  in  the  case;  he  did 
so,  and  on  opening  the  case  another  pen  dropped  out.  *  *  Though  it  bo  an  expedi- 
ent in  that  conspiracy,**  said  Pollock,  C.  B.,  *'to  induce  the  man  who  U 
cheated  to  think  that  he  is  cheating  some  one  else,  that  does  not  prevent  thoee 
who  use  that  device  from  being  amenable  to  punishment.** 

The  foregoing  cases  were  all  combinations  to  cheat  individuals.  There  are 
a  number  of  cases  in  which  the  public  generally  have  been  affected  by  the 
offense.  A  general  charge  of  conspiracy  to  cheat. a  municipal  corporation 
imports  an  indictable  offense,  on  account  of  the  character  of  the  corporation: 
State  V.  Young,  37  N.  J.  L.  184;  and  where  the  directors  of  a  joint-;' took  bank» 
knowing  it  to  be  in  a  state  of  insolvency,  issued  a  balance-sheet  sbowin;?  a 
profit,  and  thereupon  declaring  a  dividend  of  six  per  cent. ,  and  issuing  an 
advertisement  asking  the  public  to  take  shares,  upon  the  faith  of  tlieir  repre- 
sentation that  the  bank  was  in  a  flourishing  condition,  they  are  guilty  of 
conspiracy:  Regina  v.  Brown,  7  Cox  C.  C.  447;  and  similar  conduct  was  held 
conspiracy  in  Regina  v.  Esdaile,  1  Fost  &  F.  213.  But  in  United  States  v. 
BrUton,  Am.  L.  Reg.,  Aug.  1883,  p.  545;  S.  C,  2  Sup.  Ct.  Bep.  531,  it  was 
held,  that  directors  of  a  national  bank  declaring  a  dividend,  with  knowledge 
of  the  fact  that  the  bank  had  made  no  net  profits  to  pay  it,  was  not  con. 
'  spiracy,  as  the  declaring  of  a  dividend  by  an  association  is  not  a  willful  mis- 
appropriation of  its  funds  by  the  individual  directors;  it  being  an  act  done  by 
them  as  officers,  and  not  as  directors.  As  to  the  effect  of  issuing  a  false 
prospectus,  and  when  it  is  not  conspiracy,  see  the  interesting  case  of  Regina 
V.  Oumey,  11  Cox  C.  C.  414.  A  conspiracy  to  defraud  an  incor)K>rated  bank 
of  issue,  so  that  the  securities  for  the  circulation  held  by  the  public  are  im- 
paired, is  an  offense  oi  so  public  a  nature  as  to  be  indictable  at  common  lawt 
StaZe  V.  Norton,  3  Zab.  33;  so  is  a  conspiracy  to  manufacture  base  and  spuri- 
ous indigo,  with  a  fraudulent  intent  to  sell  the  same  as  good  and  genuine 
indigo,  although  no  sale  is  made  in  pursuance  of  such  conspiracy:  Commm^ 
toealth  V.  Judd,  2  Mass.  329;  S.  C,  3  Am.  Dec  54.  See  also  head  *'  Combina- 
tion to  Kaise  Price  of  Commodities  or  of  Government  Funds,**  post 

Conspiracies  to  Extort  Moxey.— It  is  well  settled  that  these  conspira- 
cies are  indictable;  as  where  the  conspirators  falsely  exhibited  a  certain  in- 
dictment against  a  party  for  the  purpose  of  extorting  money,  or  offered  to  sup- 
press a  certain  indictment  if  he  would  give  them  money  for  doing  so:  The  King 
V.  HoUingbemj,  6  D.  &  R.  345;  S.  C,  4  Bam.  &  Cress.  329;  or  extort  a  deed  by 
means  of  a  peace  warrant;  in  such  a  case,  the  offense  of  conspiracy  may  be 
made  out,  although  the  affidavit  to  obtain  the  peace  warrant  was  true;  State 
V.  Shooter,  8  Rich.  72;  or  get  money  out  of  a  fuan  by  connpiring  to  charge  him 
with  a  false  fact,  whether  the  fact  charged  was  criminal  or  not:  TTie  King  t. 
Rispai,  1  W.  Black.  368;  S.  C,  3  Burr.  1320;  as  bastardy:  Johnson  v.  State,  28 
N.  J.  L  1 13;  although  the  rule  would  bo  different  if  the  charge  was  made 
bona  fde:  Heaps  v.  Dunham,  95  111.  583;  or  obtain  money  from  a  master  me- 
chanic which  he  is  under  no  obligation  to  x)ay,  by  inducing  his  workingmen 
to  leave  him,  and  by  deterring  others  from  entering  into  his  employ,  or  by 
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threatening  to  do  this,  so  that  ho  is  indaced  to  pay  the  money  demanded, 
under  a  reasonable  apprehension  that  he  can  not  carry  on  his  business  without 
yielding  to  the  demand:  Carew  v.  BtUher/ordy  106  Mass.  1;  S.  C,  8  Am.  Rep. 
2S7.  And  defendants  are  also  guilty  of  conspiracy  where  A.,  having  been 
WKor  D.,  wen^  accompanied  by  B.  and  C,  to  the  lodgings  of  D.,  telling 
W  that  B.  and  C.  were  officers,  who  would  take  her  to  jail  if  she  did  not  give 
bim  aecnrity  for  his  debt,  although  B.  and  G.  were  not  officers,  and  had  na 
anthority  to  take  D.;  and  D.  gave  A.  a  number  of  articles,  and  signed  a  paper 
itttiug  that  the  articles  were  deposited  with  O.  for  security,  and  that  he 
might  sell  them  if  he  was  not  paid  in  forty-two  days:  Bloomfidd  v.  Blake  et 
'rf-.tfCar.  &P.  75. 

COKSPIBACT  TO  ArREST  OB  MaUCIOUSLY  PbOSECUTE,  OR  TO  ChAROB  OnB 

WITH  Bastardy,  Lunacy,  or  a  Crime. — ^The  officer,  prosecutor,  and  all 
other  persons  concerned  may  be  indicted  for  a  conspiracy  to  procure  criminal 
process  to  cause  the  false  imprisonment  of  a  man  for  improper  purposes: 
Skwr  T.  People,  25  HI.  70.  A  police  sergeant  has  no  right  to  arrest  a 
person  for  an  alleged  breach  of  the  Sunday  law  of  1794  without  a  warranty 
tnd  a  police  magistrate  has  no  right  to  commit  a  person  for  such  alleged 
hretch  on  his  refusing  to  pay  an  illegal  fine  therefor;  and  for  doing  so  a 
oukgistrate  and  sergeant  were  held  to  answer  on  a  charge  of  conspiracy  in 
CommonweaUh  v.  CoUms,  12  Rep.,  K.  S.,  284.  And  conspiracy  will  lie  alsa 
for  a  malicious  prosecution  at  the  conunon  law:  Sydenham  v.  KeUawny,  Cro. 
Jac  7;  Stewart  v.  Cooley,  23  Minn.  347;  S.  C,  23  Am.  Rep.  690;  but  in  an 
iction  against  a  prosecutor,  a  magistrate,  and  a  constable,  for  conspiring 
together  to  arrest  and  imprison  a  person  without  probable  cause,  evidence 
th£t  each  one  acted  illegally  or  maliciously  will  not  support  the  action  with« 
ont  proof  that  the  defendants  conspired  together  to  do  such  acts:  NewaU  v. 
/aiwM,  26  Pa.  St  150. 

Conspiracy  to  vex  and  harass  a  person  by  having  him  subjected  to  an 

inquisition  of  lunacy  without  any  probable  cause  is  actionable:  Davenport  v. 

lyneh^  G  Jones  L.  645;  but  an  action  for  conspiracy  for  confining  the  plaintiff 

m  a  lunatic  asylum  can  not  be  sustained  if  the  defendants  conscientiously 

believe  that  the  plaintiff  was  deranged  and  required  for  his  recovery  medical 

^tment  under  restraint;  although  the  existence  of  sucTi  conspiracy  be 

proved,  yet  neither  the  signing  of  a  certificate  of  lunacy  by  a  physician,  nor 

uo  receiving  and  keeping  of  the  plaintiff  in  the  asylum  by  the  officers  thereof, 

^^  the  serving  as  a  juror  on  the  inquest  by  which  the  plaintiff  was  found  a 

Innatic,  but  which  was  afterwards  set  aside,  will  render  either  the  physicians, 

officera  of  the  asylum,  or  members  of  the  inquest  co-conspirators,  unless  they 

hAa  knowledge  of  the  existence  of  the  conspiracy,  and  their  several  acts  were 

*°^ptly  done  in  furtherance  thereof:  Htnchman  v.  Bichie,  Bright.  143. 

1^  19  also  an  indictable  conspiracy  to  bring  one  into  disrepute  by  falsely 
^^^'ging  him  with  being  the  father  of  a  bastard:  The  Queen  v.  Best,  6  Mod. 
^^;  S,  C,  2  Ld.  Raym.  1167;  Levlston  v.  LentaU,  1  Sid.  68;  or  for  charging^ 
**®  '^th  keeping  a  bastard  child:  The  King  v.  Armstrong,  1  Vent.  304; 
^  ^th  being  the  father  of  a  child  likely  to  bo  bom  a  bastard:  Regma 
^-  ^€«<,  2  Ld.  Raym.  1167;  S.  C,  1  Salk.  174;  Johnaon,  v.  State,  26  N. 
*^*  L-  313;  but  persons  procuring  the  arrest  of  a  man  upon  a  charge  of  bastardy 
^^  Hot  be  charged  with  conspiracy,  if  in  prosecuting  the  suit  in  behalf  of  the 
wommi  interested  they  honestly  believed  from  her  statements  that  the 
^^^^tge  was  true  and  were  thereby  induced  to  act  in  the  matter:  Heaps  v. 
^^nham,  95  lU.  683. 
"^here  are  a  number  of  cases  in  the  books  of  persons  being  charged  uito- 
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oonspiracy  for  combining  to  charge  one  with  a  criminal  offense.  Sach  a  cod* 
spiracy  is  indictable,  and  the  New  Jersey  statate,  requiring  an  overt  act,  does 
not  require  the  fall  execution  of  the  conspiracy:  SUUe  y.  Hickling,  41  N.  J. 
L.  208;  S.  0.,  32  Am.  Hep.  198w  Persons  have  been  indicted  for  charging 
one  with  theft:  StaU  v.  Cawood,  2  Stew.  360;  The  PouUerer'a  Case,  9  Co.  53, 
aud  for  charging  one  with  concealing  stolen  goods,  without  procuring  any 
legal  process:  Commonwealth  v.  TibbeUs,  2  Mass.  536;  or  with  fornication,  & 
spiritual  offense:  JRegina  v.  Bestj  2  Ld.  Baym.  1167;  or  with  a  capital  offense: 
Hex  \.  Spragg,  2  Burr.  993;  and  so  also  persons  buying  a  pretended  right  to 
an  estate,  and  then  entering  into -a  combination  with  others  to  charge  the 
owner  with  a  capital  offense  in  order  that  his  estate  might  be  forfeited,  are 
guilty:  Sir  Anthony  Aeliley'a  Case^  12  Co.  90;  but  the  most  flagrant  case 
is  that  of  T?ie  King  v.  Maedaniel,  1  Leach  C.  C.  44,  where  persons  conspired 
to  accuse  one  of  highway  robbery,  and  procured  his  conviction  and  execution 
in  order  to  obtain  the  reward  allowed  for  convicting  a  highway  robber. 

Conspiracies  to  Commit  Chimes  ob  Misdemeanobs,  ob  to  Induce  Othebs 
TO  Commit  Them. — Conspiracies  to  commit  crimes  are  indictable.  Thus  a 
design  by  two  persons  by  different  means  to  murder  a  child  of  which  a  womar 
Is  pregnant  is  sufficiently  proximate  to  be  the  subject  of  a  conspiracy 
JRegina  v.  Banks,  12  Cox  C.  C.  393.  And  conspirators  have  been  held  fai 
combining  to  tar  and  feather  a  man:  State  v.  PtiUe,  12  Minn.  164;  or  to  com 
mit  an  assault  and  battery:  Commontpeallh  v.  Putnam^  29  Pa.  St.  296;  Si€Ue 
V.  RipUy,  31  Me.  386;  or  to  rob  and  steal:  StaU  v.  Sterling^  34  Iowa,  443; 
Horton  v.  State,  66  Ga.  690.  And  a  conspiracy  to  murder,  unaccompanied  by 
an  intent  to  rebel  or  make  an  insurrection,  is  within  the  meaning  as  well  aa 
the  words  of  the  act  of  1802  (Rev.  C.  618),  to  prevent  conspiracy  and  insur- 
rection among  slaves:  State  v.  Tom,  a  Slave,  2  Dev.  L.  569.  And  a  combi- 
nation to  utter  forged  notes  of  a  foreign  bank  is  indictable:  Clary  v.  Commis* 
sioners,  4  Pa.  St.  210;  as  is  a  conspiracy  to  defraud  the  public  by  means  of 
false  pretenses  and  false  writings  in  the  form  and  similitude  of  bank  notes: 
CoUina  v.  CommontoeaUh,  3  Serg.  &  R,  220;  and  an  agreement  to  fabricate 
shares  in  addition  to  the  limited  number  of  which  a  joint-stock  company, 
according  to  its  rules,  consists,  in  order  to  sell  them  as  good  shares,  notwith- 
standing any  imperfection  in  the  original  formation  of  the  company:  Hex  v. 
Mott,  2  Car.  &  P.  521 ;  so,  also,  a  conspiracy  to  make  counterfeit  coin  is  not 
an  infamous  crime  within  the  meaning  of  article  5  of  the  amendments  to  the 
constitution  of  the  United  States,  and  may  be  prosecuted  by  indictment: 
United  Statea  v.  Burgess,  9  Fed.  Rep.  896. 

Instances  have  occurred  of  persons  beiug  indicted  for  inducing  another  to 
commit  an  offense  against  the  law.  People  v.  Saunders,  25  Mich.  119,  is  an 
illustration  of  this,  and  there  cons{>irators  were  held  for  inducing  others  to 
violate  the  law  by  a  sale  of  liquor,  in  order  that  the  conspirators  might  make 
profit  out  of  their  fears  of  prosecution.  So  a  conspiracy  entered  into  to  in- 
duce and  procure  other  persons  to  do  an  act  prohibited  under  a  penalty  by 
statute  is  an  indictable  offense,  whether  the  object  was  accomplished  or  not: 
ffazen  v.  Commonwealth,  23  Pa.  St.  355.  And  it  would  be  a  conspiracy  for 
two  or  more  persons  to  act  in  concert  [in  unlawful  measures  to  enforce  the 
Sunday  law,  as  by  induciug  a  tavern-keeper,  by  artifice  or  persuasion,  to  fur- 
nish beer  on  Sunday:  Commonwealth  v.  Leeda^  9  Phil.  569;  and  merchants 
who  suspect  one  of  theft,  and  employ  a  detective  to  consort  with  the  suspected 
party,  and  to  enter  into  an  agreement  with  him  to  rob  the  store,  and  furnish 
the  detective  with  the  key  to  facilitate  the  scheme,  are  liable:  Johnson  v. 
Staie,  3  Tex.  App.  590;  but  see  KnowUa  v.  Peck,  42  Conn.  386;  S.  C,  19  Am. 
Rep.  642,  a  case  analogous  to  this  in  principle. 
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CoKSPiRACiES  TO  Seduce,  Procxthe  PKOsnTUTioN,  ETC. — These  acts  have 
been  the  subject  of  couspiracy  frequently.  Conspiracies  to  seduce  a  female  are 
indictable:  Smith  v.  People,  25  HI.  17;  Anderson  v.  Commonwealtht  5  Rand.  C27; 
«8  is  a  conspiracy  by  false  pretenses  to  procure  an  infant  female  to  bavo  illicit 
saraal  connection  with  a  man:  Eegina  v.  Mears,  2  Den.  C.  C.  79;  or  to  in- 
duce an  unmarried  girl,  seventeen  years  old,  to  become  a  common  prostitute: 
Regina  v.  IlotoeU,  4  Fost.  &  F.  ICO;  or  a  conspiracy  by  a  master,  an  attorney, 
and  a  gentleman,  to  assign  over  a  female  apprentice,  by  her  own  consent,  for 
porposesof  prostitution:  Rex  v.  Delavel,  3  Burr.  1434.  But  a  mere  agree- 
nnat  between  a  man  and  a  woman  to  commit  adultery  or  fornication  is  not 
oooBpiracy:  Miles  v.  State,  58  Ala.  390;  Shannon  v.  CommonweeUtft,  14  Pa. 
St  226. 

CoNSPiRAcyr  to  Induce  Tsvxvt  to  Marry  against  Father's  or  Guard- 
u.v*s  CoNSEKT. — A  confederacy  to  assist  a  female  infant  to  escape  from  her 
lather's  control  with  a  view  to  marry  her  against  his  will  is  indictable:  JUif- 
fin  T.  Commonwealth,  5  Watts  &  S.  461;  S.  C,  40  Am.  Dec.  527;  so  also  is 
a  conspiracy  to  procure  a  young  lady,  then  a  ward  of  the  court  of  chancery, 
to  marry  defendant;  ItexY,  Locher,  5  Esp.  107;  or  to  inveigle  a  young  girl 
from  her  home,  ply  her  with  liquor,  and  procure  the  marriage  ceremony  to 
be  performed  between  her  and  one  of  the  defendants:  Bespublica  v.  I  J  evict, 
2  Testes,  114;  or  to  procure  a  marriage  between  a  gentleman's  son  and  a 
woman  of  infamous  reputation:  The  Queen  v.  Blaeket,  7  Mod.  39;  or  to  in- 
veigle a  young  man«  under  the  age  of  eighteen,  and  heir  to  a  considerable 
^•tate,  ont  of  the  custody  and  gOYemment  of  his  father,  a|id  seduce  him  to 
a  disgraceful  marriage:  The  King  v.  Thorp,  5  Id.  221. 

Conspiracies  by  Overseers  of  Poor  to  Rid  Parish  of  Paupeiw.— 
Ccmspiracies  of  this  kind  have  been  generally  held  to  be  indictable.  As 
where  the  overseers  conspire  to  marry  a  pauper  settled  in  their  parish  to  a 
pauper  belonging  to  another  parish,  to  the  relief  of  their  own  parish  and  the 
Vordemngof  the  other:  The  King  Y.Edwards,  8  Mod.  321;  The  King  v^JIer- 
hert,  2  Keny.  466;  Bex  v.  Watson,  I  Wils.  41;  Bex  v.  Tarrant,  4  Burr. 
2106;  bat  a  conspiracy  to  procure  a  marriage  between  poor  persons  of  differ- 
ent parishes,  for  the  purpose  of  exonerating  tlie  parish  of  the  woman  and 
cbarging  the  other  parish,  is  not  an  indictable  offense,  unless  tho  parties  were 
onwilling  to  marry,  or  some  forcible  or  fraudulent  means  of  bringing  about 
the  marriage  were  resorted  to.  A  conspiracy  to  exonerate  fi-om  the  prosV 
pective  burden  of  maintaining  a  pauper  not  at  the  time  actually  chargeable, 
and  to  throw  the  burden  upon  another  parish  by  means  not  in  themselves  un- 
lawfol,  is  not  indictable:  The  King  v.  Seward,  3  Nev.  &  M.  657;  and  it  was 
also  held  in  Overseers  v.  Aurand,  10  Watts,  134,  that  the  acts  and  exertions 
of  the  inhabitants  of  a  township  to  get  rid  of  ono  who  is  not  but  is  likely  to 
become  chargeable  as  a  pauper,  will  not  render  them  liable  to  an  action  for 
oonspiracy  by  the  township  to  which  he  goes. 

Conspiracies  to  Obstruct  or  Defeat  Public  Justice. — All  conspiracies 
to  pervert,  obstruct,  or  defeat  the  course  of  public  justice  in  a  criminal  or  civil 
proceeding  are  indictable;  as  where  it  is  accomplished  by  suppression  or  fab- 
rication of  evidence:  State  v.  De  Witt,  2  Hill  (S.  C),  282;  S.  C,  27  Am.  Dec 
371;  or  by  impeding  an  oflScer  in  the  discharge  of  his  official  duty:  State  v. 
ilToyiM,  25  Vt.  415;  or  by  inducing  an  important  witness  on  the  charge  of  fel- 
ooy  to  suppress  evidence  or  give  false  evidence,  and  by  persuading  him  to 
abaoond  or  conceal  himself:  People  v.  Chase,  16  Barb  495;  or  by  obtaining  a 
eoonterfeit  bill  from  the  hands  of  a  person  to  whom  it  liad  been  uttered,  so 
tkt  it  ooald  not  be  had  as  evidence  upon  a  criminal  prosecution :  StaU  t. 
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BctfileU,  30  Me.  132;  or'by  producing  a  false  certificate  in  evidence  to  infln- 
ence  the  jtnlgment  of  the  court:  King  v.  Mawb^y,  6  T.  R.  619;  or  where  it  it- 
formed  for  the  purpose  of  preventing  a  prosecution  for  felony:  Clcaridge  v. 
HoarCy  14  Ves.  59.    So  also  a  conspiracy  to  assault  and  beat  a  justice  of  the 
peace  and  injure  him  is  indictable:  State  t.  RipUy,  31  Me.  386;  and  also  one- 
to  raise  an  insurrection  and  obstruct  the  laws:  Reijina  v.  SheUard,  9  Car.  & 
P.  277;  see  also  Regina  v.  Vincent,  Id.  9.     No  overt  act  is  necessary  to  make 
up  the  crime:  State  v.  Ripley,  31  Me.  386.    But  a  combination  to  ascertain 
whether  a  certain  party  is  violating  an  injunction  preventing  him  from  using , 
a  certain  article,  by  employing  another  to  call  for  that  article,  is  not  indicta- 
ble: Knowles  v.  Ptch,  42  Conn.  386;  S.  C,  19  Am.  Rep.  642;  compare  John- 
Km  v.  StaU,  3  Tex.  App.  590. 

Conspiracies  to  Control  Wages  ob  Workmen. — ^The  subject  of  oon- 
spiracies  to  control  wages  or  workmen  is  discussed  at  length  in  the  noto  to  - 
People  v.  Fisher,  28  Am.  Dec  501,  to  which  the  it$ader  is  referred. 

Combination  to  Raise  Price  of  Commodities  or  of  Govsrnment  Funds. 
It  is  illegal  to  combine  dishonestly  to  stimulate  the  price  of  any  marketable 
•ommodity;  as  to  raise  the  price  of  salt,  by  a  combination  among  dealers 
not  to  soil  under  a  certain  price:  The  King  v.  N orris,  2  Eeny.  300;  or  to  regu- 
late the  sale,  price,  etc.,  of  coaL  A  '* comer,**  whether  to  affect  the  piioe  of 
articles  of  commerce  or  of  vendible  stocks,  by  confederation  to  ndse  or  de- 
press the  price  and  operate  on  the  markets,  is  a  conspiracy:  Mon'is  Run  Coal  ^ 
Co.  ▼.  Barclay  CoaX  Co.,  68  Pa.  St.  173;  and  so  is  a  combination  to  compel  a 
city  to  pay  higher  rates  for  labor  and  materials  than  it  would  if  there  wers  - 
no  confederation  to  prevent  bidding  for  the  contract  for  labor  and  materials: 
Commonvcealth  v.  Haines,  11  Rep.,  K.  S.,  413;  but  on  a  motion  for  a  criminal 
information  against  two  persons  for  conspiring  to  raise  the  price  of  dll,  it  must 
distinctly  appear  that  they  combined  together,  as  it  is  no  offense  for  an  indi- 
vidual separately  so  to  endeavor:  Rex  v.  BilberH,  2  Chit.  163.  An  agreement 
between  two  persons  to  forestall  and  control  the  market  for  any  necessary  of 
life,  by  the  employment  of  falsehood  and  displaying  "an  unmixed  motive  of 
mischief,  either  to  the  public  or  an  individual,**  is  clearly  indictable.  But  a 
mere  agreement  between  two  persons  to  purchase  on  their  joint  account,  with 
a  view  to  profit  upon  the  resale,  is  not  indictable,  although  the  effect  of  such 
purcliase  may  be  to  advance  the  price.  It  is  the  motive  which  distinguishes 
the  illegal  from  the  legal  agreement  to  purchase.  If  the  motive  is  dishonest, 
and  fraud,  falsehood,  or  deceit  is  used,  it  is  unlawful:  Commonwealth  v.  Tack^ 
1  Brews.  511.  It  is  also  indictable  to  conspire  on  a  particular  day,  by  false 
rumors,  to  raise  the  price  of  the  public  government  funds,  with  the  intent  to 
injure  the  subjects  who  should  purchase  on  that  day:  The  King  v.  De  Beren- 
ger,  3  Mau.  &  Sel.  67. 

Conspiracies  to  Commit  Trespass  ortoInjure  Property.— An  indictment 
will  not  lie  for  conspiracy  to  commit  a  civil  trespass  upon  property,  by  agreeing, 
to  go  and  by  going  into  a  preserve  for  hares,  the  proper^  of  another,  for  the 
purpose  of  snaring  them,  although  alleged  to  be  done  in  the  night  by  the  de- 
fendants armed  with  offensive  weapons  for  the  purpose  of  opposing  resistance 
to  any  endeavor  to  apprehend  or  obstruct  them:  The  King  v.  Turner,  13 
Kast,  228.  "I  should  be  sorry,**  said  Lord  Ellenborough  in  this  case,  **  that 
the  cases  in  conspiracy  against  individuals,  which  have  gone  far  enough,  should 
be  pushed  still  further.  I  should  be  sorry  to  have  it  doubted  whether  per- 
sons agreeing  to  go  and  sport  upon  another's  ground,  in  other  words,  to  com- 
mit a  civil  trespass,  should  be  thereby  in  peril  of  an  indictment  for  an  offense 
which  would  subject  them  to  an  infamous  punishment.**  But  if  the  defend- 
ants snould  meet  and  go  out  for  the  purpose  of  a  fox-hunt,  and  should  ch 
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«od  kill  a  bnll  belonging  to  the  plaintiff^  the  act  is  conspiracy,  notwithstand- 
ing  Uiero  was  no  previous  agreement:  Lowery  v.  StcUe^  30  ^Pbz.  402.  Bat 
ddinarily  an  indictment  will  not  lie  for  conspiring  to  commit  a  mere  civil 
trespass;  nor  will  it  lie  for  erecting  flash-boards  upon  one's  own  dam  with 
the  intention  of  defrauding  and  compelling  back  owners  to  dispose  of  their 
rights,  where  the  only  injury  would  be  by  throwing  back  the  water:  8tai€  v. 
Btrwc,  42  N.  H.  393.  But  if  A.  and  B.  should  go  into  the  house  and  store 
of  C,  «nd  in  the  presence  of  his  wife  take  away  the  property  of  C.  and  others, 
it  is  ft  conspiracy,  although  C.  may  be  indebted  to  A.  and  B.  to  a  large  amount, 
and  is  insolvent,  and  there  is  no  prospect  of  the  debt  being  paid:  People  y. 
Bnulford,  1  Wheeler's  Cr.  Cas.  219.  A  conspiracy  to  injure  the  property  of 
4Uiotheri8  indictable:  State  v.  HewiU,  31  Me.  396;  but  the  prosecution  must 
fail  if  the  injury  was  done  in  the  exercise  of  an  avowed  legal  right,  and  with- 
out malicious  or  fraudulent  intent:  State  v.  Flynn,  28  Iowa,  26.  And  the 
injuiy  to  property  contemplated  by  the  Iowa  statute  must  be  sach  as  is  pun- 
ishable as  a  crime;  it  must  also  be  a  direct  one  against  the  property  itself,  and 
not  an  inchoate  right,  as  that  of  a  wife  in  the  property  of  her  husband:  State 
t.  Stevens,  30  Id.  391.  In  Maine,  an  indictment  substantially  alleging  that 
the  defendants  forcibly  committed  a  trespass  upon  one  L.,  by  forcibly  taking 
from  him  his  horse,  and  converting  the  same  to  their  own  use,  does  not  charge 
a  conspiracy  within  the  statute  of  Maine:  R.  S.,  c  126,  sec.  17;  State  v.  Clary, 
«4Me.369. 

CONSPIBACUS  UNDEB  UNITED  STATES  LaWS  OB  TO  BeFBAUD  ReVENITE. — 

"It  is  a  settled  doctrine  in  our  Jurisprudence  that  there  are  no  common-law 
offenses  against  the  government  of  the  United  States.     An  act  or  omission,  to 
be  criminally  punished  in  the  federal  courts,  must  be  declared  to  be  an  offense 
by  an  act  of  congress:"  Per  Dillon,  C.  J.,  in  United  States  v.  Walsh,  6  Dillon, 
^   Statutes  have  been  passed,  however,  by  congress,  making  conspiracy  in- 
dictable in  many  cases;  thus,  under  the  act  of  March  7,  1867,  it  is  an  offense 
for  an  officer  of  a  national  bank  to  conspire  with  a  third  person,  not  an  officer, 
to  abstract  or  embezzle  the  funds:    United  States  v.  Martin,  4  Cliffl  156. 
Under  the  twenty-third  section  of  the  act  of  March  3,  1825,  defining  and 
pnniihiDg  conspiracy  to  cast  away,  bum,  or  destroy  a  vessel  with  the  inten- 
tion of  defrauding  the  underwriters,  any  combination  of  two  or  more  persons 
to  destroy  a  vessel  or  cargo  consummates  the  offense:  United  States  v.  Cole, 
6  McLean,  513;  but  the  intent  is  an  essential  ingredient  of  the  crime,  under 
that  statute,  and  it  must  be  averred:  United  States  v.  Hand,  6  Id.  274.    The 
^^▼ised  statptes,  section  5440,  in  respect  to  the  crime  of  conspiracy  to  defraud 
the  United  States,  change  in  material  respects  the  offense  of  conspiracy  as  it 
existed  at  the  common  law,  and  every  ingredient  of  the  offense  must  be  clearly 
Alleged:  United  StaUs  v.  WaJUh,  5  Dillon,  58.    That  section  provides  that  *'if 
two  or  more  persons  conspire  to  commit  any  offense  against  the  United 
States,  or  to  defraud  the  United  States  in  any  manner  or  for  any  purpose, 
and  (me  or  more  of  such  parties  do  any  act  to  effect  the  object  of  the  con- 
spiracy," all  of  the  parties  shall  be  liable  to  a  penalty.     A  conspiracy  to  de- 
fraod  the  United  States  can  not  exist  in  contemplation  of  that  act  where  the 
contemplated  fraud  depends  upon  the  passage  of  a  future  act  of  congress  to 
make  it  effective:  Umted  States  v.  Craftm,  17  Am.  L.  Reg.,  N.  S.,  127.   But  a 
conspiracy  to  prosecute  a  false  and  fraudulent  claim  against  the  United  States, 
and  to  procure  the  evidence  of  f^lse  witnesses  to  support  and  maintain  it,  fails 
within  its  meaning:  Umted  Stales  v.  Dennu,  3  Woods,  47;  so  also  a  scheme  the 
seoestary  result  of  which  would  be  to  defraud  some  one  is  a  scheme  to  defraud 
within  the  meaning  of  that  statute,  and  a  scheme  to  put  counterfeit  money  in 
diaiUtioii  is  such  a  scheme:  United  Stales  v.  Jonis^  13  £ep.,  K.  S.,  165;  and 
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section  5519,  reviled  statutes,  making  criminal  a  conspiracy,  or  going  in  dis* 
gnise  "for  the  purpose  of  depriving,  either  directly  or  indirectly,  any  person  oi 
class  of  persons  of  the  equal  protection  of  tho  laws,  or  of  equal  privileges  and 
immunities  under  the  laws,  or  for  the  purpose  of  preventing  or  hindering  the 
constituted  authorities  of  any  state  or  territory  from  giving  or  securing  to  all 
persons  within  such  state  or  territory  the  equal  protection  of  the  laws,*'  was 
not  authorized  by  section  2  of  article  4  of  the  original  constitution,  nor  by  th« 
thirteenth,  fourteenth,  or  fifteenth  amendment  thereof,  and  is  unconstita- 
ticnal:  Untied  StcUea  v.  Harris,  Airu  Law  Beg.,  Apr.  1883,  p.  280  (S.  G. 
n.  S.,  Oct.  1882).  But  the  society  of  the  ku-kluz-klan,  for  the  purpose  of 
intimidating  voters,  is  an  unlawful  conspiracy:  United  States  v.  MUcheU^  1 
hughes,  439;  see  also  United  States  v.  Butier,  Id.  ^9^  turning  on  the  intimi- 
dation of  voters.  'l/^/ 

Conspiracies  for  defrauding  the  revenue  have  always  been  held  indictable 
onder  the  United  States  laws  and  in  England:  The  King  v.  Starling,  14Sid. 
174;  The  Qween  v.  Thompson,  16  Q.  B.  832;  The  Queen  v.  Blahe,  6  Id.  126; 
United  States  v.  (Trq/f,  14  Blatch.  381 ;  United  States  v.  Rindsko^,  6  Bias.  259; 
and  80  is  a  conspiracy  on  the  part  of  a  public  officer  and  others,  whose  object 
is  the  issuing  of  a  pay  certificate  on  a  state  treasury  for  the  purpose  of  de- 
frauding the  state:  State  v.  Cardoza,  11  S.  C.  195. 

MiscsLLANEOUS  INSTANCES  OF  Ck>NSPiRACT. — ^Where  such  a  fraud  as  may 
be  punished  criminally  is  actually  committed  by  several  persons  in  pursoanoe 
of  a  conspiracy  between  them  for  that  purpose,  the  conspiracy,  as  such,  is  not 
indictable,  but  the  fraud  only:  Lambert  v.  People,  9  Cow.  578.  For  a  discus- 
sion of  the  merger  of  conspiracy  in  the  offense  committed,  see  2  Whart.  on 
Cr.  L.,  sec.  2294;  2  Bishop  on  Cr.  L.,  sec.  239.  And  no  conviction  can  be  had 
upon  an  indictment  for  conspiracy  to  violate  the  provisions  of  a  statute  which 
has  been  repealed  before  the  trial:  Powell  v.  People,  5  Hun,  169;  but  see  contra. 
The  Queen  v.  Thompson,  16  Q.  B.  832.  A  conspiracy  to  obtain  money  by  pro- 
curing from  the  lords  of  the  treasury  the  appointment  of  a  person  to  an  office 
in  the  customs  is  a  misdemeanor  at  common  law:  Rex  v.  PoUman,  2  Camp. 
229;  and  parties  are  guilty  of  conspiracy  where  they  fraudulently  contrive  to 
procure  the  election  of  certain  persons  as  directors  of  a  company,  and  thereby 
cause  themselves  to  be  employed  in  the  service  of  the  company:  Stale  v.  Bum' 
ham,  15  N.  H.  396;  and  a  corrupt  agreement  between  two  justices,  that  each 
will  vote  for  the  other  for  a  certain  office  in  consideration  of  the  other's  vote 
for  him,  followed  by  the  actual  voting  in  pursuance  of  the  agreement,  is  a 
misdemeanor,  for  which  an  indictment  will  lie:  Commonwealth  v.  CaUaghan^ 
2  Va.  Cas.  460.  A  combination  to  entice  a  citizen  within  the  jurisdiction  of 
another  state  for  the  purpose  of  procuring  him  to  be  arrested  on  civil  process  is 
actionable,  although  the  debt  for  which  he  is  arrested  is  justly  due:  Phelps 
V.  Ooddard,  1  Tyler,  60;  but  it  is  not  conspiracy  for  one  who  occupies  the 
place  of  surety  of  a  firm,  either  directly  or  indirectiy,  to  use  its  property  to 
discharge  the  debt  for  which  the  suretyship  exists;  and  it  makes  no  difference 
that  the  surety  can  not  be  called  upon  immediately  to  pay:  Kirkpatrick  y. 
Lex,  49  Pa.  St.  122;  nor  can  the  police  judge  of  a  city  maintain  an  action  for 
conspiracy  against  the  mayor  and  members  of  the  city  council  to  recov^sr 
damages  because  of  the  passage  of  an  ordinance  requiring  him  to  pay  the  fees 
of  his  office  into  the  city  treasury,  and  giving  him  a  salary  in  lieu  thereof: 
Mi'.Henry  v.  Sneer,  56  Iowa,  049.  But  it  is  a  conspiracy,  punishable  by  lav, 
for  sevcnil  persons  to  persuade  a  maiden  lady  and  her  parents  that  a  forged 
license  is  genuine,  and  that  one  of  their  number  is  a  justice  of  the  peace,  and 
thus  gain  the  consent  of  such  parents  and  the  daughter  to  the  marriage  of  thf ' 
latter:  Staie  v.  Murphy,  6  Ala.  765;  S.  C,  41  Am.  Dec.  79. 
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NiLES  V.  Ransfobd. 

[1  MicmoAV,  838.] 
AsaiONlOCNT     OF    MOBTGAOB     PASSES    THE    POWEB     OF    SaIX    CoNTAIMSD 

THEBEiK.  After  the  assignment,  the  assignee  most  bring  the  vait  ta 
foreclose,  and  the  mortgagee  can  no  longer  maintain  a  snit  for  that  pur^ 
pose. 

Pabtt  Fobbglosikg  under  Power  or  Sale  in  Mobtqags  most  see  that  he 
in  all  material  matters  keeps  within  the  powers  given  to  him,  for  there  . 
are  no  legal  presumptions  or  intendments  raised  by  the  law  to  support 
hii  proceedings,  as  there  might  be  if  the  sale  was  made  pursuant  to  a  de- 
cree and  order  of  a  court  of  chancery. 

AsscnncB  of  Mostoage  Foreclosing  under  Power  to  foreclose  contained 
in  the  mortgage  can  not  advertise  the  sale  in  the  name  of  the  mortgagee, 
bat  must  advertise  it  in  his  own  name. 

Legal  Notice  must  Show  on  its  Face  that  it  emanates  from  some  person 
or  court  claiming  to  have  the  power  to  act  in  the  manner  indicated  by 
the  notice. 

Where  Mortgages  Assigns  Mortgage  after  Advertising  Sale  of  mort- 
gaged premises  under  a  power  of  sale  contained  in  the  mortgage,  th* 
mere  act  of  continuing  the  advertisement  in  the  name  of  the  mortgagee, 
by  the  assignee  after  he  acquires  the  whole  interest  in  the  mottgage, 
gives  it  no  force;  and  a  sale  and  purchase  by  the  assignee  under  such 
advertisement  is  of  no  effect.  In  .such  a  case  the  assignee  should  hav« 
renewed  the  advertisement  in  his  own  name. 

Assignee  of  Mortgagee  may  Maintain  Ejectment  on  the  mortgage  deed 
and  the  asugnment  to  him  against  the  mortgagor  or  his  lessee. 

Tenant  can  not  Dispute  Landlord's  Sight  to  Make  Lease  to  him,  but  he 
is  allowed  to  prove  the  nature  of  his  landlord's  title,  and  to  show  thati 
though  originally  a  valid  one,  it  expired  before  the  commencement  of  the 
action,  and  that  the  land  then  belonged  to  another. 

LiBBEB  OF  Mortgagor  is  not  Estopped  by  the  lease  from  disputing  the  lea* 
sot's  title,  where  subsequent  to  the  lease  he  becomes  assignee  of  th* 
mortgage. 

Ejeotmemt.  Niles,  the  plaintiff,  purchased  the  premises  in 
dispute  from  G^rge  Postal,  sen.,  and  George  Postal,  jun.,  and 
gave  Postal,  sen.,  a  mortgage  for  part  of  the  purchase  price. 
At  maturity,  the  mortgage  not  being  paid,  Postal,  sen.,  adver- 
tised the  premises  for  sale  under  a  power  in  the  mortgage,  and 
pursuant  to  statute.  Before  the  sale  day  arrived,  he  assigned 
the  mortgage  to  Postal^  jun.,  who  had  the  lands  sold  under  the 
advertisement  of  Postal,  sen.,  by  the  sheriff,  without  any  new 
advertisement,  and  became  purchaser  at  the  sale.  Niles,  a  few 
days  after  the  advertisement,  leased  the  premises  for  a  year  to 
Bansford,  and  Postal,  jun.,  and  wife  after  the  sale  conveyed  thff 
premises  to  Bansford  by  a  deed  of  warranty. 

Jay,  for  the  plaintiff. 
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J,  M,  Howard  and  Stevens,  contra. 

By  Court,  Wing,  J.  The  mortgage  hears  date  the  thirteenth 
Aprili,  1836,  and  contains  a  power  of  sale.  It  was  executed 
under  the  provisions  of  "An  act  entitled  an  act  concerning 
mortgages,"  approved  April  19,  1833:  Laws  1833,  p.  283.  On 
«ales  under  this  act,  for  purchase  money,  no  redemption  is 
allowed.  The  act  of  1837,  Sess.  L.  1837,  p-  315,  amendatory 
to  the  act  of  1833,  authorized  a  redemption  within  one  year 
After  sale  on  foreclosure  of  mortgages  given  for  pux'chase 
money,  and  this  provision  was  by  the  same  act  made  applicable 
as  well  to  mortgages  executed  before,  as  those  executed  after 
the  passage  of  the  act.  After  the  amount  secured  to  be  paid  by 
the  mortgage  fell  due,  George  Postal,  sen.,  the  mortgagee,  com- 
menced a  foreclosure  of  the  mortgage  by  advertisement,  which 
bears  date  the  eighteenth  April,  1838,  and  appoints  the  day  of 
sale  on  the  fourteenth  July.  Previous  to  the  day  of  sale,  and 
on  the  eighth  June,  the  mortgagee  assigned  the  mortgage  io 
•George  Postal,  j\m.  In  this  assignment  no  interest  is  reserveil 
to  the  mortgagee. 

In  case  of  the  non-payment  of  the  sum  of  money  secured  by 
the  mortgage,  authority  is  given  in  the  mortgage  to  the  mort- 
Ifagee,  his  executors,  administrators,  and  assigns,  to  grant,  bar- 
gain, sell,  and  convey  the  mortgaged  premises  at  public  auction, 
accordiDg  to  the  provisions  of  any  statute  now  in  force  or  here- 
after to  be  passed.  By  the  eighth  section  of  the  law  of  1833,  it 
is  provided  that  the  sale  shall  be  made  by  the  person  appointed 
for  the  purpose  in  the  mortgage  deed,  or  the  sheriff,  under-sher- 
iff, or  any  deputy  sheriff  of  the  proper  county. 

To  determine  whether  the  mortgagee  or  his  assignee  has  com- 
plied with  the  power  granted  in  the  mortgage,  we  will  first  con- 
sider the  nature  and  extent  of  this  power.  Mr.  Sugden,  in  his 
treatise  on  Powers,  page  223,  remarks:  ''  We  must  be  careful  to 
distinguish  cases  where  the  power  is  originally  authorized  to  be 
•executed  by  the  donee  of  the  power  and  his  assigns,  for  in 
those  cases  where  the  power  is  annexed  to  an  interest  in  the 
donee,  it  will  pass  with  it  to  any  person  who  comes  to  the  estate 
under  him,  although  there  are  twenty  mesne  assignments,  or 
whether  the  claimant  is  an  assignee  in  fact  or  in  law,  as  an  heir 
or  executor." 

This  is  the  general  doctrine.  In  New  York,  they  have  a  stat- 
ute from  which  the  act  of  1833  was  taken.  Their  courts  have 
uniformly  held  that  the  ordinary  power  of  sale  in  a  mortgage  is 
a  power  coupled  with  an  interest;  that  it  relates  to  the  laud,  and 
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is  giyen  to  a  person  who  derives  under  the  instrument  creating 
the  power,  a  present  interest  in  the  land :  Bergen  v.  Bennett,  1  Cai. 
CHS.  1-15  [2  Am.  Dec.  281];  WUson  v.  Troup,  2  Cow.  236  [14 
Aan.  Dec.  458].  In  this  last  case,  Judge  Sutherland  calls  it  "  a 
power  appendant  or  annexed  to  the  land."  There  arc  abuu- 
dauce  of  cases  in  the  New  York  reports  asserting  the  same  .U  c- 
trioe;  and  these  authorities  also  establish  the  doctrine,  which 
wonld  seem  to  flow  of  necessity  from  what  we  have  said,  that 
by  an  assignment  of  the  mortgage,  the  power  to  sell  passes  with 
it.  And  it  follows,  that  after  assignment,  the  assignee  must 
bring  the  suit  to  foreclose,  and  the  mortgagee  can  no  longer 
maintain  a  suit  for  that  purpose,  or  even  to  recover  seisin  of  the 
land,  and  if  he  attempts  to  bring  suit,  his  alienation  of  the 
mortgaged  premises  may  be  pleaded  in  bar:  Gould  v.  Newman, 
4)  Mass.  241;  Wfllace  v.  Dunning,  Walk.  (Mich.)  416. 

In  the  case  of  Slee  v.  Manhattan  Company,  1  Paige,  78,  Chan« 
-cellor  Walworth  says:  "  The  authority  to  execute  the  power  in 
vested' in  the  assignee  by  the  mere  act  of  assigning  the  legal  in** 
ten^st  in  the  mor1^;age.  It  always  passes  with  the  legal  estate, 
sinless  there  are  some  words  of  reservation."  The  autlioriiy  to 
fell  is  a  special  power,  and  it  must  be  strictly  pursued:  Denning 
?.  Smith,  3  Johns.  Ch.  344.  When  the  owner  of  a  mortgage  fore- 
^^loses  under  the  statute  and  this  power  of  sale,  the  mortgagor  is 
not  made  a  party,  as  in  case  of  foreclosure  in, chancery,  and  in 
this  case  it  does  not  appear  that  he  knew  of  the  assignment 
before,  if  he  did  on  the  day  of  sale.  The  person  so  foreclos- 
ing must  see  to  it  that  he  in  all  material  matters  keeps  within 
the  powers  given  to  him,  for  there  are  no  legal  presumptions  or 
intendments  raised  by  the  law  to  support  his  proceedings,  as 
there  might  be  if  the  sale  was  made  pursuant  to  a  decree  and 
order  of  a  court  of  chancery. 

It  is  urged  by  defendant's  counsel,  that  it  was  competent 
to  advertise  the  sale  in  the  name  of  the  mortgagee,  though  he 
had  parted  with  his  interest,  because  the  power  expressly  au- 
thorizes the  mortgagee,  as  well  as  his  executors,  administrators, 
and  assigns,  to  sell. 

The  power  to  sell  was  of  necessity  given  to  the  mortgagee, 
but  on]y  because  he  had  an  interest;  and  I  can  see  no  better 
ftuUiority  for  his  interfering,  or  for  his  name  being  used  in  this 
case,  tlian  there  would  be  in  an  executor  advertising  a  mortgage 
•Bale  in  the  name  of  a  deceased  mortgagee.  The  notice  might 
he  seen,  and  the  public  and  the  mortgagor  would  be  advised  of 
ihe  proceeding  in  the  one  case  as  well  as  in  the  other.     I  do 
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not  uudcrstand  that  it  is  a  mere  matter  of  form,  as  is  suggested 
by  Justice  Sutherland,  in  tbo  case  of  Wilson  v.  Troup,  2  Cow. 
195  [14  Am^  Dec.  458].  It  is  a  question  of  power,  and  was  de- 
signed to  be  confided  and  confined  to  the  person  who,  at  tbo 
time  of  foreclosure,  owned  the  mortgage,  otherwise  the  legal 
positions  which  we  have  established  would  have  no  force.  (Seo 
Justice  Woodworth's  opinion  in  .the  same  caio.)  An  adrertiae- 
ment  in  the  name  of  the  mortgagee  in  this  case  can  have  no 
greater  force  or  effect  than  if  it  had  been  made  in  the  name  of 
a  third  person,  a  stranger  to  all  the  parties  in  interest,  which 
would  be  none  at  all.  If  the  advertisement  may  be  made  in  tho 
name  of  the  mortgagee,  it  can  only  be  on  the  ground  of  his 
having  some  power;  and  yet  how  can  the  power  be  divided  or 
separated  from  the  interest  in  the  land  ?  If  it  can  be,  what  is 
to  prevent  a  mortgagee,  after  he  has  assigned  all  his  interest, 
from  selling,  after  the  mortgage  is  forfeited  or 'due,  without  any 
regard  to  tho  wishes  of  the  assignee  ?    Where  is  the  restriction  t 

It  is^ urged,  that  the  notice  of  sale  is  not  required  by  the  stat- 
ute to  be  signed  by  any  one,  but  no  conception  can  be  formed 
of  a  legal  notice  which  does  not  disclose  on  its  face  that  it 
emanates  from  some  person  or  court  claiming  to  have  the  power 
to  act  in  the  manner  indicated  by  the  notice.  It  is  this  th&fc 
gives  to  it  its  force — that  makes  it  a  notice.  The  statute  does  not 
prescribe  the  form  of  the  notice.  It  declares  that  a  notice  shall 
be  given  in  which  certain  matters  shall  be  specified — it  does  not 
regulate  its  form  in  other  respects. 

The  mere  act  of  continuing  the  advertisement  in  the  name  of 
the  mortgagee,  by  the  assignee  after  he  acquired  the  whole 
interest  in  the  mortgage,  gave  it  no  force — he  was  no  party  to 
the  notice.  But  let  us  suppose  that  the  adveilisement  could 
be  made  in  the  name  of  the  mortgagee:  how  then  does  the 
case  stand?  What  evidence  have  we  that  tho  assignee,  the 
grantor  of  defendant,  purchased  tho  equity  of  redemption  at  the 
mortgage  sale?  Defendant  produces  in  evidence  affidavits  of 
publication,  and  affixing  notice  of  sale  and  of  the  circumstances 
of  such  sale,  and  insists  that  the  assignee  being  the  owner  ol 
the  mortgage,  no  further  act  or  deed  was  necessary  to  perfect  the 
foreclosure  and  vest  the  equity  of  redemption  in  him.  Admit- 
ting that  tho  nineteenth  section  of  the  act  includes  assignees  as 
well  as  mortgagees,  does  ho  bring  himself  within  the  provisions 
of  tho  section  ?  This  section  authoiizen  the  mortgagee  to  '*  pur- 
chase at  any  mortgage  sale  made  in  virtue  of  a  power  of  salo 
contained  in  a  mortgage,"  and  declares  that  **  his  title  shall  not. 


Digitized  by 


Google 


Jan.  1849.]  NiLES  v.  Ransford.  99^ 

00  that  account,  be  impeached  or  defeated  at  law  or  in  equity: 
proTided  the  sale  was  in  every  other  respect  conducted  in  good' 
faith;"  and  it  further  declares,  "  that  the  affidavits  of  publicatioiv 
and  affixing  notice  of  sale  and  the  circumstances  of  such  sale^ 
shall  be  evidence  of  the  sale  and  of  the  foreclosure  of  ihe  equity 
«f  redemption,  without  any  conveyance  or  certificate  from  the- 
officer,  in  the  same  manner  and  with  like  effect  as  if  such  con- 
Tejanco  had  been  made/'    This  section  was  doubtless  intended 
to  obviate  the  sound  and  established  rule  of  equitable  policy 
which  disqualifies  a  trustee  from  becoming  a  purchaser  of  the 
tiost estate  without  leave  from  chancery:  and  the  reason  of  the 
rule  is,  to  bar  the  more  effectually  every  avenue  to  fraud.    It 
W&3  also  designed  to  obviate  the  further  difficulty  presented  by 
the  fact  that  he  could  not  deed  to  himself,  and  thus  pass  the 
title  to  the  equity  of  redemption.     But  the  owner  of  the  mort* 
gage  did  not  sell.    The  mortgagee  advertised  the  sale,  and  the^ 
sale  purports  to  have  been  made  on  the  authority  of  his  adver- 
tisement.   If  the  assignee  had  advertised,  sold,  and  purchased, 
tiien  he  might,  perhaps,  have  purchased  without  a  deed.    In  this- 
case,  and  upon  the  assumption  that  the  mortgagee  might  sell,  a^ 
deed  was  necessary.    None  is  shown ,  and  none  was  ever  executed. 

This,  then,  is  the  position  of  the  defendant  before  this  court,  in 
reference  to  the  equity  of  redemption.     The  advertisement  of  sal»  ^ 
^'as  not  made  pursuant  to  the  power  given,  and  if  it  was,  the- 
grantor  of  the  defendant  obtained  no  deed,  no  title,  and,  conse- 
quently, we  must  regard  the  equity  of  redemption  as  being  in. 
the  plaintiff. 

From  the  case  made,  it  appears  that  after  the  execution  of  the 
mortgage,  and  before  the  advertisement  of  sale,  the  defendant. 
I'^^ed  from  the  plaintiff  a  lease  of  the  mortgaged  premises: 
that  he  entered  into  possession  of  the  mortgaged  premises  under 
and  by  virtue  of  the  lease,  which  was  executed  by  both  parties; 
and  the  plaintiff  claims  that  the  defendant  is  estopped  from, 
questioning  his  right  to  recover  the  possession  of  the  land.     The 
defendant  bases  his  right  to  the  possession  of  the  land,  first,  aa- 
wehave  seen,  upon  the  foreclosure  and  a  conveyance  from  the- 
purchaser  at  the  mortgage  sale.     Secondly,  if  his  title  under  the  • 
foreclosure  is  not  valid,  he  insists  that  the  deed  from  the  assignee 
of  the  mortgagee,  though  insufficient  to  convey  the  equity  of  re- 
demption, carries  the  interest  in  the  mortgage,  and  he  occupies 
^e  position  of  a  mortgagee  in  possession  before  foreclosure.. 
^e  case  of  Jackson  v.  Bowen,  7  Cow.  20,  is  an  authority  int 
point. 


Digitized  by 


Google 


100  NiLES  V.  Bansford.  [Mich. 

Postal,  jun.y  by  his  deed  to  the  defendant,  conyeyed  all  his 
right,  title,  and  interest  in  and  to  the  mortgaged  premises — ^he  had 
no  remaining  interest — ^hislien  on  the  land  bjyirtueof  the  mort- 
age, passed  to  the  defendant,  and  he  thereby  acquired  the  right 
of  an  assignee.  The  intention  was  to  pass  a  greater  interest. 
If  that  failed,  it  is  no  objection  to  the  operation  of  the  instni- 
tnent  as  an  assignment.  ValecU  quantum  vcdere  potest.  The  mort- 
^fagor  being  considered  only  tenant  at  will  to  the  mortgagee,  the 
latter  may  assign  the  mortgage  without  making  an  entry :  8  Mass. 
559.  And  when  the  mortgage  is  assigned,  either  by  indorse- 
ment or  a  separate  instrument,  the  assignee  is  put  in  the  place 
of  the  mortgagee,  to  every  purpose.  The  assignee  might  have 
maintained  ejectment  on  tiie  mortgage  deed  and  the  assignment 
to  him  against  the  mortgagor  or  his  lessee:  Schwan  v.  Sears, 
^alk.  170.  The  defendant  might  have  attorned  to  and  taken  a 
lease  from  Qeorge  Postal,  jun. :  Jorifts  v.  Clark,  20  Johns.  51; 
Pope  V.  Biggs,  17  Eng.  C.  L.  116;  4  Kent's  Com.  174;  Powell 
on  Mort.  156. 

But  the  law  does  not  compel  the  tenant  to  resist  the  rights  of 
the  mortgagee — he  may  yield  to  them,  and  he  has  the  right  to 
diow  that  the  landlord's  title  has  terminated.  He  could  not  dis- 
pute the  right  of  his  landlord  to  make  the  lease  to  him,  but  be 
is  allowed,  notwithstanding,  to  prove  the  nature  of  such  title, 
and  to  show,  though  onginally  a  valid  one,  it  expired  before  the 
commencement  of  the  action,  and  that  the  land  then  belonged 
to  another:  for  such  a  defense  is  not  inconsistent  with  the  terms 
of  the  original  possession:  Jackson  v.  Darns,  5  Cow.  135  [15 
Am.  Dec.  451] ;  Ad.  Eject.  276.  He  does  not  dispute  the  landlord's 
title — ^he  confesses  and  avoids  it  by  matter  ex  post  facto:  Hopcrqfl 
v.  Keys,  9  Bing.  613;  2  Smith's  Lead.  Cas.  509, 510.  He  shows, 
that  by  consent  of  his  landlord  his  title  has  passed  to  another,  or 
rather,  that  as  an  incident  to  the  mortgage,  he,  as  assignee  of 
the  mortgagee,  had  the  right  to  enter,  and  being  in  possession, 
though  in  the  first  place  under  a  lease,  he  has  the  right  to  retain 
possession  as  purchaser  of  an  interest  it  was  competent  for  him 
to  purchase,  and  the  sale  of  which  the  landlord  himself  had  au- 
thorized. 

Certified  accordingly. 

PowzBs  OF  Sale  ix  Mortoaoe,  and  Execution  of.— See  Bergen  t.  Bm^ 
neU,  2  Am.  Dec.  281;  Demarett  v.  Wyvkoop,  S  Id.  408;  DooliUU  v.  LewU,  11 
Id.  389;  WiUon  v.  TVoup,  14  Id.  4o8,  and  cases  cited  in  the  note. 

Mortgages,  Nature  of,  and  What  Tasses  bv. — See  Waring  r.  Smith, 
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47  Am.  Bee  299,  and  cases  cited  in  the  note;  see  also  M$ehe  ▼.  Kramer,  Id» 
888 

ASSIGNXEMT    07    MOBTGAGE,    RiGHT    07    MORTGAGBB    GEyBRAtLT.— S«» 

PruUY.Btmko/Benmngton,  33  Am.  Dec  20^  Smith  ▼.  Kdley,  46  Id.  595^ 
Lady  Superior  v.  McNamara,  49  Id.  184;  MoU  ▼.  dark.  Id.  560.  Qait- 
ckiin  deed  by  mortgagee  of  premises  covered  by  his  mortgage  may  operate  a» 
in  lasignment:  Thayer  v.  McOte^  20  Mich.  195;  see  also  Hwni  ▼.  Hwni,  25 
Am.  Dec  400.  The  principal  case  was  cited  as  to  the  effoot  of  an  assignment 
ofamortgage,  in  JohneUme  ▼.  SeoU,  11  Mich.  246. 

HOBIOAOEB  MAT  BrUTO  EjECTMEKT  A7TKB  FOBFBITUBS:  FuUer  T.  ITocis* 

worth,  38  Am.  Dec  092,  and  note 

Ebioppel  07  Tbkakt  to  Dent  LAin>L0&D'8  Trlb.— See  Heath  t.  WHU 
tei,  43  Am.  Dec  265»  and  cases  cited  in  the  note;  JBotfay  ▼.  KUbmm,  Id. 
423, lad note;  SimeY.  Okuener,  48  Id.  120;  B<mk  f^UOear.  Mereeretm,  4t 
U 180;  Harrwe  r.  Eimmdeon,  41  Id.  250. 
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Stevenson's  Heibs  v.  MoReabt. 

[13  SMXDXfl  AMD  IfAMHATJ..  9.] 

Administbator,  in  Selling  Decedent's  Realty,  must  Ck)MPLT  Stbictlt 
with  every  requirement  of  the  law,  and  probate  courts  can  not  order  a 
■ale  unless  everything  necessary  to  give  them  jurisdiction  of  the  perscm 
and  of  the  subject-matter  appears  upon  their  records. 

•LOKO    AND  UkINTKKBUPTED   POSSESSION  UNDEB   AdMIKI8TBAT0B*8    DbZD  ii 

sufficient,  when  taken  in  connection  with  his  deed  and  other  evidenoea, 
and  the  fact  that  the  probate  judge  acted  irregularly  and  without  any 
oniformity,  to  justify  the  presumption  that  the  title  in  its  inception  was 
perfect,  and  that  the  administrator  proceeded  according  to  the  require- 
ments of  the  law,  although  all  the  steps  are  not  shown  to  have  been 
taken;  in  such  a  case,  the  burden  of  proving  that  he  did  not  sell  aooovd- 
ing  to  law  is  on  those  questioning  the  vaUdity  of  the  sale. 

Administbatob's  Eepobt  can  not  be  Impeached  Collateballt,  after  a 
great  lapse  of  time,  because  it  was  not  sufficiently  explicit. 

•Pabol  Evidence  is  Admissible  to  Pbove  Condition  of  Bboobds  of  an 
office,  and  the  manner  in  which  they  have  been  kept,  as  a  means  of  ac- 
counting for  that  which  is  missing. 

JkBSENCE  Of  Evidence  that  Citations  wbbb  Posted  nr  Pubuo  Placm 
ON  Administbator's  Sale  of  realty,  is  cured  by  an  onintermpted  pos- 
session of  the  purchaser  for  thirty-four  years. 

4n  Administbatob's  Sale,  Absence  of  Rbcobd  Pboof  that  he  gkve  the 
required  bond,  or  the  requisite  notice  of  the  time  and  place  of  sale,  or 
that  he  made  a  report  of  the  sale  to  the  courts  is  supplied  by  the  pre- 
sumption arising  from  the  undisturbed  possession  of  the  purchaser  for 
thirty-four  years,  where  the  recitals  in  the  deeds  show  a  full  oompliaiu)e» 
and  there  is  evidence  that  the  records  were  loosely  and  irregularly  kepU 

Stbiot  Pboof  mat  be  Dispensed  with  afteb  Gbbat  Lapse  of  Tdu^  and 
its  place  may  be  suppUed  by  presumption. 

fiBfUBAL  TO  Give  Abstbaot  Instbuctions  is  not  error. 
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Ck>iiABiTATioN  AND  HoLDiNO  Themseltes  Out  AS  Man  AND  WiFB  are  but 
presnxnptive  evideDce  of  marriage. 

Exception  in  Administratob's  Deed  of  Widow's  Dower  does  not  Es- 
top the  purchaser  from  controvertiDg  the  fact  of  the  marriage,  nor  the 
legitimacy  of  the  children. 

JIxciTALS  IN  Deeds  Sometimes  Operate  as  Estoppels,  but  none  bat  prir- 
ies  and  parties  shall  have  advantage  of  them. 

TwiicTT  Years'  Adverse  Possession  of  Land  under  Administrator*! 
Deed  Bars  Heirs,  unless  they  were  saved  by  infancy  or  coverture. 

When  Statute  of  Limitations  Begins  to  Bun,  it  continues  to  do  so. 

If  Plaintiffs  Eely  on  Exceptions  in  Favor  of  X^fants  or  Femb 
CbVERT  in  the  statute  of  limitations,  they  must  show  that  they  are  enti- 
tled to  the  benefits  of  the  exceptions. 

Ebbob  from  the  circuit  court  of  Adams  couniy.    Facts  neces- 
flaiy  to  an  understanding  of  the  case  are  stated  in  the  opinion. 

0.  Baker,  for  the  phiintiffs  in  error. 

MsMurran,  contra. 

By  Court,  Shabxef,  C.  J.  This  action  of  ejectment  was  insti- 
tuted in  the  circuit  oourt  of  Adams  couniy,  on  the  tweniy-eighth 
of  February,  1840,  and  at  May  term,  1843,  a  trial  was  had, 
which  resulted  in  a  verdict  for  the  defendant.  The  case  is 
brought  up  by  the  plaintiffs,  on  exceptions  taken  to  the  rulings 
of  the  court.  The  plaintiffs  claim  title  as  the  heirs  of  Stephen 
Stevenson,  to  whom  the  land  was  granted  by  the  Spanish 
government  by  patent,  bearing  date  the  fifteenth  of  March, 
1789,  on  which  he  received  a  certificate  of  confirmation  by  the 
United  States  commissioners.  It  appears  that  Stevenson  re- 
sided on  the  land  up  to  the  period  of  his  death,  which  occurred 
in  1804.  The  defendant  claims  title  by  virtue  of  a  sale  made  by 
the  administrator  of  Stevenson's  estate  in  180G.  The  whole 
case  turns  upon  the  evidences  of  the  regularity  of  that  sale.  If 
the  administrator  procjeeded  to  sell,  according  to  law,  which 
authorized  him  to  sell  real  estate  for  the^  ji&yment  of  debts  in  a 
particular  manner,  then  of  course  there  is  an  end  of  the  con- 
troversy. But  it  is  said  that  his  sale  was  void,  and  passed  no 
title,  inasmuch  as  the  law  was  not  pursued,  and  the  several 
points  raised  on  the  trial  seem  to  center  mainly  in  an  inquiry 
into  the  regularity  observed  by  the  administrator  in  making  this 
sale.  The  position  is  taken  that  in  sales  of  this  description  the 
administrator  must  comply  strictly  with  every  requirement  of 
the  law,  that  the  probate  courts  can  not  order  a  sale,  unless 
eveiything  necessaiy  to  give  them  jurisdiction  of  the  person, 
and  of  the  subject-matter,  appears  upon  their  records.  Many 
luthorities  are  cited  in  support  of  this  position  unnecessarily; 
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its  general  correctness  we  do  not  doubt;  the  principle  is  no- 
where more  rigidly  enforced  than  by  our  own  decisions.  We 
certainly  have  not  relaxed  in  any  degree  from  the  most  rigid 
rule.  But  admitting  this  to  be  the  general  course  of  decision^ 
is  it  fully  applicable  in  the  present  case?  It  is,  of  course^ 
unless  there  be  counteracting  principles  which  overcome  it.  It 
is  presented  to  us  as  a  question  depending  on  the  legal  strength 
of  proof.  The  defendants  have  an  apparent  title,  but  it  is  said 
that  the  administrator  had  no  power  to  make  it,  because  the 
proper  preliminaiy  steps  were  not  taken.  This  objection  is 
met  by  an  assertion  that  all  preliminary  steps  were  taken;  thai 
enough  appears  of  record  to  justify  us  in  holding  that  the  law 
was  comt)lied  with. 

The  doctrine  of  presumption,  arising  from  lapse  of  time,  ha» 
been  pressed  as  sufficient  to  overcome  whatever  may  seem  ta 
have  been  omitted  by  the  administrator  in  the  discharge  of  his 
duty,  and  it  is  entitled  to  great  force;  sufficient,  indeed,  as  it 
seems  to  us,  to  obviate  most  of  the  objections  raised,  and  we 
shall  first  consider  this  doctrine,  before  we  proceed  to  notice 
the  several  objections  raised,  as  their  force  will  be  then  best  un- 
derstood. 

From  the  dates  given.,  it  vnH  be  seen  that  we  must  have  many 
difficulties  to  encounter  in  the  process  of  investigation.  Here 
are  many  plaintiffs,  mostly  standing  in  the  third  generation  from 
the  ancestor  under  whom  they  claim,  seeking  to  recover  of  a 
defendant  who  had  been  in  possession  under  title  adverse,  for 
about  thirty-four  years  before  the  commencement  of  the  suit 
Events  are  brought  up  which  occurred,  in  the  early  dawn  of  our 
territorial  history.  The  legislative  history  is  so  imperfect  that 
the  archives  of  state  furnish  but  a  meager,  broken  outline  of  it,, 
and  the  judicial  history  is  equally  destitute  of  accuracy  and  pre- 
cision. In  1798,  an  imperfect  territorial  government  was  first 
organized.  The  legislative  power  was  exercised  by  the  governor 
and  judges.  In  1800,  congress  provided  for  a  legislative  body, 
to  consist  of  nine  representatives,  to  be  elected  by  the  people 
of  the  three  counties,  which  then  comprised  the  settled  part  of 
the  territory.  We  know  that  the  legislation  was  imperfect  in 
character,  and  limited  to  the  wants  of  the  few  inhabitants  that 
then  occupied  the  territory,  and  we  know  also  that  even  until 
within  a  late  period,  judicial  proceedings,  and  especially  those 
of  the  probate  courts,  were  conducted  with  but  little  regard  to 
exactness.  The  judges  of  probate  were  probably  not  generally 
lawyers.     They  acted  without  any  uniform   system  fixed  by 
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construction  of  the  statutes  from  whicli  their  jfjowers  were  de- 
rived. Under  the  circumstances,  wo  coidd  not  expect  the  ut- 
most regularity  in  their  proceedings.  Even  at  the  present  day, 
under  the  same  statutes  which  then  existed,  we  find  many  de- 
feft?  in  the  judgments  and  proceedings  of  the  probate  courts. 
We  must  therefore  make  the  greatest  allowance,  after  the  great 
lapse  of  time,  for  apx>arent  omissions  and  discrepancies. 

Tbere  seems  to  be,  then,  a  fair  field  for  the  application  of  the^ 
doctrine  of  presumption  to  the  present  case.  "What  is  the  effect 
of  its  application?  It  seems  to  be  this:  When  the  plaintiffs 
prove  title  in  the  ancestor,  and  heirship,  their  case  is  prima  facie 
made  out.  To  rebut  this,  the  defendant  introduces  a  deed  from 
the  administrator  of  the  ancestor,  and  proves  that  some  of  the- 
requisite  steps  are  taken  to  enable  the  administrator  to  sell. 
But  in  ordinary  cases  this  would  not  do;  the  defendant  must 
prove  affirmatively,  by  ihe  records  of  the  probate  court,  that  all 
preliminary  steps  were  regularly  taken.  As  a  substitute  for  the^ 
broken  links  in  the  chain  of  title,  the  defendant  relies  upon  his- 
long  uninterrupted  adverse  possession,  as  sufficient  to  justify 
the  presumption,  in  connection  with  his  deed,  and  the  other 
evidences,  that  his  title  in  its  inception  was  perfect;  that  the 
power  of  the  administrator  was  duly  exercised,  and  that  the 
pIointifiiB  hod  virtually  acknowledi^ed  his  goodness  of  title  by 
their  long  acquiescence.  We  have,  then,  the  legal  presumption 
in  favor  of  the  defendant  to  rebut  the  prima  facie  case  of  the 
plaintiffs.  On  this  state  of  the  case,  the  defendant  must  have 
the  advantage,  unless  the  legal  presumption  can  be  repelled. 
Tlie  burden  of  proof  seems  to  be  thrown  back  upon  the  plaint- 
iffs, for  they  must  recover  on  a  title  paramount  to  that  of  tbe- 
defendant.  If  this  be  so,  then  it  is  incumbent  on  them  to 
prove  that  the  administrator  did  not  sell  according  to  law,  for 
onless  they  do  this,  the  law,  on  the  state  of  facts,  presumes  that 
^®  did.  If  they  could  make  such  showing,  then,  of  course,  the 
presumption  yields,  but  nothing  of  the  kind  has  been  attempted 
ui  this  case.  Now  we  shall  see  how  far  the  authorities  go  ia 
BQstaining  counsel  in  this  doctrine  of  presumption. 

The  case  of  Gray  v.  Gardner,  3  Mass.  399,  seems  to  be  di« 
rectly  in  point.  A  sale  of  land  had  been  made  by  an  adminis- 
liator.  A  lapse  of  twenty  years,  with  proof  that  the  probate- 
office  hod  been  kept  in  a  loose  and  careless  manner,  was  held 
Bofficient  to  justify  the  presumption,  that  the  administrator  had 
posted  up  the  requisite  notices,  and  hod  also  talcen  the  neces- 
Baiy  oath  preceding  the  flale.    It  was  held  to  be  nccessaiy  to  a* 
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Talid  sale,  tha<f  the  administrator  should  have  posted  up  the 
notices  and  taken  the  oath,  and  yet  the  court  said  that  it  might 
be  presumed  that  he  had  done  so.  This  case  also  decides,  that 
the  recitals  in  a  deed  of  that  age  might  be  received  to  aid  the 
presumption. 

The  decision  in  Knox  v.  Jenka,  7  Mass.  488,  rests  upon  the 
same  principle.  The  court  saj:  '*  The  rights  of  persons  thus 
connected  with  the  estate  conveyed,  and  whose  interests  are  af- 
fected by  the  authority  to  sell,  are  regarded  by  these  provisions, 
and  they,  and  any  claiming  under  them,  are  not  concluded  by 
the  exercise  of  the  authority  and  license  to  sell  in  derogation  of 
their  rights,  unless  every  essential  requisite  and  direction  of  the 
law  in  this  respect  has.  been  fully  complied  with.  But  even 
heirs  and  creditors  are  concluded  after  a  long  acquiescence;  and 
a  legal  presumption  of  the  regular  exercise  of  the  authority  is 
accepted  instead  of  proof." 

So  after  a  lapse  of  thirty  years,  numerous  defects  in  a  tax  col- 
lector's sale  were  supplied  by  presumption :  Colman  v.  Ander^ 
wn,  10  Mass.  105;  PejepaciU  Proprietors  v.  Ransom,  14  Id.  145. 
If  such  presumptions  will  supply  the  place  of  proof  with  regard 
to  sales  made  by  the  tax  collectors,  surely  they  should  do  so  in 
the  case  of  administrators;  the  former  sell  by  a  naked  statute 
power;  the  latter  under  a  decree  of  a  court  of  competent  juris- 
diction. 

In  Hazard  v.  Martin,  2  Yt.  84,  the  plaintiff  claimed  by  an  ad- 
ministrator's deed,  but  there  was  no  record  of  an  order  of  sale, 
or  any  record  showing  that  such  order  ever  had  been  made  by 
the  probate  court.  Amongst  the  loose  papers  of  the  office  was 
found  this  memorandum:  "December  22,  1792,  judgment  of 
court,  estate  insolvent,  and  administrators  ordered  to  sell  the 
real  estate."  This  was  deemed  sufficient,  in  eonneetion  with 
possession  for  thirty  years  and  the  deed,  to  justify  a  presump- 
tion, that  the  administrator  had  proceeded  regularly.  It  is  in- 
sisted by  the  opposite  counsel,  in  commenting  on  this  case,  that 
it  does  not  appear  from  the  opinion  of  the  court  that  an  order 
was  necessary  to  enable  the  administrator  to  sell;  the  court  does 
not  say  so,  though  perhaps  the  opinion  might  warrant  the  in- 
ference. But  it  is  admitted  that  insolvency  was  necessary  be- 
fore sale  could  be  made.  Then,  we  may  ask,  where  was  the 
judgment  of  insolvency,  or  the  evidences  of  it?  It  is  found  in 
the  loose  memorandum  above  extracted.  Vague  as  it  is,  it  was 
held  sufficient  foundation  for  all  presumptions.  The  case  is  a 
^ery  strong  one  in  support  of  our  position. 
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The  language  of  Judge  Arclier  in  -BeaK  v.  Xi/^n,  6  Har.  &  J. 
361,  is  worthy  of  being  extracted  at  some  length:  **  Presump* 
tion  is  often  resorted  to  for  the  purpose  of  supplying  defective 
•endence;  and,  in  this  country,  it  is  not  oftener  applied  to  any 
subject  than  to  supply  defective  title  to  lands.  It  would  be 
difficult  to  make  out  the  titles  to  many  of  the  elder  tracts 
of  land  in  this  state,  by  a  regular  deduction  of  title  deeds  from 
the  patentees  down  to  the  present  proprietors,  without  resorting, 
in  some  stage  of  them,  to  presumption.  Becords  may  some- 
iimes  be  lost  or  destroyed;  and  ancient  title  papers  may  be  de- 
fectively executed,  or  the  proof  of  them,  from  lapse  of  time, 
may  be  impossible.  Yet  in  all  these  cases  the  possession  may 
diave  been  invariably  in  the  person  claiming  the  land,  and  in  those 
from  whom  he  derives  title.  In  such  cases,  possession  which  has 
'been  long  undisturbed,  and  which  is,  in  general,  the  concom- 
itant of  title,  induces  a  belief  in  the  mind,  of  title,  little  short 
^f  that  which  would  be  produced  by  the  adduction  of  the  most 
imdeniable  and  best-authenticated  evidences  of  right."  In  ac- 
cordance with  this  language,  the  court  presumed  title,  where 
ouB  of  the  mesne  conveyances,  between  the  patentee  and  the 
holder  of  the  land,  was  missing,  on  the  strength  of  the  lapse  of 
time,  and  the  recitals  in  one  of  the  deeds  subsequent  to  the 
missing  conveyance.  The  same  covaci,  on  one  occasion,  held, 
that  from  a  void  deed,  in  connection  with  long  possession,  a 
valid  conveyance  might  be  presumed :  Oittinga  v.  Hall,  1  Id.  14. 

After  twenty-three  years'  possession  under  a  deed  made  by 
attorney,  the  power  of  attorney  was  presumed:  Buliols  v.  Bou- 
'dougqiiiCy  6  Mart.,  N.  S.,  153.  The  same  point  has  been  decided 
an  other  cases,  and  they  famish  strong  authorities  in  the  present 
•case,  as  both  an  attorney  and  an  administrator  convey  by  a 
|)ower  conferred,  and  it  is  as  fair  to  presume  the  existence  of  the 
power  in  the  one  case  as  in  the  other.  Indeed,  the  grant  of  ad- 
ministration is  a  circumstance  in  aid  of  such  presumption,  and 
gives  a  better  ground  for  it  than  is  to  be  found  in  the  case  of 
«n  attorney. 

In  New  York  the  same  principle  seems  to  have  been  uni- 
formly recognized.  In  favor  of  long  possession,  conveyances  are 
presumed,  and  those  made  by  attorney  are  sustained  without 
I  roof  of  the  authority;  and  recitals  in  old  deeds  are  received  as 
prima  fiacie  evidence:  Jackson  v.  Lunn,  3  Johns.  Cas.  117;  Mc- 
DancUd  v.  MsCaU,  10  Johns.  377;  Clinton  v.  Campbell,  Id.  475; 
Jackson  d.  Schuyler  v.  Russell,  4  Wend.  543. 

A  leading  case  in  England  is  found  in  Eai'l  ex  dem,  Ooodwin  t« 
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Baxter,  2  W.  Black.  1228.  The  plaintiff  sued  in  ejectment,  claim- 
ing as  assignee  of  an  old  term  for  one  thousand  years.  Several 
assignments  had  been  made  prior  to  that  under  which  plaintiff 
claimed,  but  he  was  able  to  prove  only  one  of  them.  The  others- 
were  presumed  from  his  long  possession.  And  it  is  now  the 
settled  doctrine  there  that  grants,  even  as  against  the  king,  will 
be  presumed,  rather  than  disturb  long  possession;  for  it  is  truly 
said  that  otherwise  ancient  possession  would  injure  rather  than 
strengthen  a  title:  See  1  Phil.  Ev.  IGl.  But  why  multiply  au- 
thorities, when  the  rule  is  so  universally  admitted  ?  The  decided 
cases  will  be  found  collected  in  note  311, 2  Phil.  Ev.,and  in  the 
argument  for  the  appellant  in  Grand  Gulf  Bank  v.  Bryan,  8- 
Smed.  &  M.  256,  where  the  same  doctrine  was  discussed  by 
counsel,  and  fully  recognized  by  this  court. 

The  reasons  on  which  this  rule  of  law  is  founded  are  too  ob- 
vious to  require  much  comment.  Laws  and  judicial  tribunals  are 
established  for  defining  and  settling  rights,  so  that  order  and 
tranquillity  may  prevail  in  the  community.  The  policy  of  the^ 
law  favors  the  repose  of  society,  and  hence  it  makes  due  allow- 
ances for  the  frailties  of  human  memorials,  and  the  difficulties- 
in  establishing  perpetual  evidences  of  the  transactions  of  men. 
When  so  long  a  time  has  elapsed  that  certainty  in  the  proof  of 
events  can  not  be  expected,  it  receives  as  a  substitute  that  which 
is  less  certain  in  order  to  protect  apparent  right.  A  contrary 
policy  is  not  to  be  tolerated.  It  would  convert  the  law  into  an 
engine  to  work  incalculable  mischief.  Instead  of  giving  repose^ 
to  society,  it  would  be  the  means  of  promoting  contention  and 
strife  which  would  often  terminate  in  injustice. 

Let  us,  in  the  next  place,  see  whether  the  defects  in  the  de- 
fendant's title  are  such  as  are  cured  by  the  doctrine  of  presump- 
tion. The  preliminary  steps  to  be  taken  by  an  administrator  in 
making  sale  of  real  estate,  at  the  time  this  sale  was  made,  are- 
pointed  out  by  the  statute  as  follows,  to  wit: 

1.  When  the  personal  estate  was  discovered  to  be  insufficient 
to  pay  the  debts,  he  was  required  to  return  on  oath  an  inventory 
of  the  estate  and  debts,  as  far  as  he  coidd  discover  the  same,  to- 
the  or])hans'  court  or  chief  justice,  and  report  the  insufficiency^ 
of  the  personalty. 

2.  The  court  or  chief  justice  was  then  to  cause  citaticms  to 
issue,  requiring  persons  interested  to  show  cause  why  the  land 
should  not  be  sold;  which  citations  were  to  be  put  up  at  three^ 
of  the  most  public  places  in  the  county  for  thirty  days,  and  tc 
be  published  for  the  same  length  of  time  in  a  newspaper. 
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3.  At  the  time  specified,  or  8ubseqaently»  the  court  wa3  to 
bear  the  allegations  and  proofs,  and  if  necessary,  to  make  an 
order  for  the  sale  of  the  land. 

4.  Before  the  administrator  obtained  the  order  from  the  clerk's 
ofice,  he  was  required  to  giye  bond  that  he  would  follow  the 
directions  of  the  law  in  making  the  sale,  and  faithfully  account 
for  the  proceeds. 

5.  To  the  foregoing  may  be  added  the  duties  of  the  adminis- 
trator in  conducting  the  sale.  He  was  to  give  notice  of  the  time 
and  place  of  sale,  by  advertising  the  same  at  three  of  the  most 
public  places  in  the  county  for  forty  days,  and  publish  the  same 
for  three  weeks  in  some  newspaper  published  in  the  territory; 
he  was  to  sell  at  public  vendue  to  the  highest  bidder  on  a  credit 
of  twelve  months;  he  was  to  take  bond  and  security  for  the  pur- 
chase moi\^y,  and  was  moreover  required  to  make  a  written  re- 
port of  his  proceedings  to  the  orphans'  court. 

G.  He  was,  lastly,  to  make  a  deed  to  the  purchaser. 

Let  us  now  see  how  far  the  defendant  falls  short  in  proving  a 
strict  compliance  with  the  foregoing  requisites.  The  first  was 
substantially  complied  with.  It  is  admitted  that  James  Dunlop 
was  duly  appointed  administrator,  and  at  the  July  term,  1805, 
he  returned  an  inventory,  called  an  exhibit  of  the  personal  es- 
tate and  debts  due  by  Stephen  Stevenson,  deceased.  The  par- 
ticular property  was  not  specified,  but  the  aggregate  amount  of 
value  was  put  down  at  one  thousand  five  hundred  dollars.  Cer- 
tain debts  were  specified,  but  it  is  stated  in  the  report  that  there 
were  also  a  number  of  other  claims  against  the  estate,  some  un- 
liquidated and  some  in  suit,  and  that  the  estate  was  insolvent. 
This  report  was  sworn  to  by  the  administrator.  It  can  not  now 
be  impeached  collaterally  because  it  was  not  sufficiently  explicit. 
It  was  deemed  sufficient  by  the  court. 

We  next  find  two  citations  which  seem  to  conform  to  the 
requisites  of  the  law,  advertised  in  two  numbers  of  a  newspaper 
then  published  in  Natchez,  the  first  number  issued  on  the  third, 
and  the  second  on  the  tenth  of  December,  1805.  The  citation 
IB  dated  third  December,  1805,  and  signed  by  the  clerk  officially. 
13iere  is  proof  in  the  record  that  these  two  papers  were  the  laai 
in  the  volume.  This  proof  was  surely  sufficient  to  show  a  com- 
pliance with  the  law,  so  far  as  it  required  the  citations  to  be 
published  in  a  newspaper,  as  but  the  two  papers  are  to  be  found; 
hut  there  is  no  proof  that  the  citations  were  put  up  at  three  of 
the  most  public  places  in  the  county,  and  this  is  the  first  defect. 

In  the  next  place,  we  find  that  the  records  of  the  orphans' 
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coiirt  show  an  order  of  salo  in  ibis  way;  the  rough  minutes  of 
the  court,  as  this  evidently  was,  contains  several  entries,  the- 
subsequent  referring  to  the  precedent,  viz. :  "Afterwards,  to  wit, 
at  the  January  term  of  said  orphans'  court,  a.  d.  one  thousand 
eight  hundred  and  six,  it  was  ordered  by  said  orphans*  court  of 
Adams  county  that  Joshua  Yail,  administrator  of  John  Lee, 
make  sale  of  all  the  personal  property  of  said  Lee,  deceased; 

**  Jhat  the  real  property  of  Patrick  Connelly,  deceased,  except 
the  widow's  dower. 

''  The  same  order  respecting  the  estate  of  Stephen  Stevenson, 
deceased." 

These  several  orders  follow  each  other  on  the  minutes,  and 
though  imperfect  in  form,  are  yet  sufficiently  intelligible  to  be 
understood,  even  without  explanation.  They  are  better  than 
the  order  of  sale  which  was  sustained  in  the  case  oi, Hazard  v. 
Martin,  2  Vt.  77.  That  was  on  a  loose  piece  of  paper,  and  not 
more  certain;  these  are  of  record.  But  in  aid  of  this  order,  the 
present  clerk  of  the  court  was  examined,  and  testified  that  the 
book  in  which  this  order  was  found  was  the  oldest  book  of  rec- 
ords in  the  office.  He  was  well  acquainted  with  the  records  of 
the  office;  that  at  the  date  of  said  order,  the  papers  and  records 
were  kept  very  loosely,  and  the  orders  were  frequently  very  im- 
perfect, put  down  frequently  in  short,  and  could  not  be  under- 
stood without  reference  to  a  preceding  order.  Dr.  Wren, 
who  was  also  clerk  in  1818,  and  acquainted  with  the  records  of 
the  office,  testifies  that  he  found  them  in  a  very  loose  and  dis- 
ordered condition,  many  things  unrecorded  which  should  have 
been  placed  on  record;  that,  from  the  negligence  of  his  prede- 
cessors, many  of  the  records  may  have  been  lost.  He  also  stated 
that  ho  knew  the  clerk  who  made  this  entry;  that  he  was  a  man 
of  intemperate  habits,  and  loose  in  his  office  business.  It  is 
insisted  that  the  testimony  of  North  and  Wren  should  have  been 
excluded;  we  do  not  think  so.  Nothing  is  more  common  than 
to  prove  by  parol  the  condition  of  the  records  of  an  office  and 
the  manner  in  which  they  have  been  kept.  Such  proof  was  ad- 
mitted ju  seveml  of  the  cases  already  cited,  and  we  held  evidence 
of  this  character  admissible  in  the  case  of  Pagaud  v.  The  State,  6 
Smed.  &  M.  497,  and  probably  hav^  done  so  in  other  cases.  It 
is  not  converting  parol  proof  into  record  evidence,  but  it  is  a 
means  of  accounting  for  that  which  is  missing.  It  is  introduced 
to  show  the  probability  of  a  loss  of  record  evidence.  With  this 
testimony  we  can  have  no  difficulty  in  saying  that  the  order  of 
iule  is  sufficiently  established.     Indeed,  we  should  probably 
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hare  come  to  the  same  conclusion  from  the  face  of  the  record, 
^thout  the  explanatory  proof.  This  book  was  evidently  a  rough 
minute  of  the  proceedings,  and  from  it  a  mona  perfect  record 
should  have  been  made  out;,  but  if  it  was  ever  done,  it  has  been 
lost. 

There  is  no  proof  that  the  administrator  gave  the  bond  re- 
quired by  law,  or  that  he  gave  notice  of  the  time  and  place  of 
sole.  Some  of  the  witnesses  speak  of  a  sale  of  the  land  made 
by  Dunlop,  but  whether  it  was  sold  for  cash  or  on  a  credit  does 
not  appear.  There  is  no  proof  that  he  made  a  written  report 
to  the  orphans'  court;  but  he  made  a  deed  to  the  purchaser, 
which  is  very  full  in  reciting  the  title,  seisin,  and  death  of  Ste- 
venson; the  appointment  of  Dunlop  as  administrator;  the  in- 
sufficiency of  the  personal  estate  to  pay  the  debts;  tlie  report  of 
insolvency;  the  order  of  court  to  sell  the  tract  of  land;  the 
giving  of  due  and  timely  notice  of  the  sale  according  to  the  direc- 
tions of  the  statute;  and  the  actual  sale  at  public  vendue  to  the 
highest  bidder. 

Up  to  the  time  the  administrator  was  invested  with  power  to 
sell  by  the  order  of  court,  we  find  but  one  deficiency  in  the 
proof,  that  is  the  absence  of  any  evidence  that  the  citations  were 
posted  up  at  three  public  places  in  the  county.     That  was  a 
matter  in  pais.    There  was  no  way  of  putting  proof  of  a  com- 
pliance in  this  particular  upon  record,  except  by  taking  the  dej> 
ositions  of  witnesses  and  having  them  recorded.     The  law  did 
not  requii-e  this  to  be  done.     There  was  no  way  provided  by 
law  for  perpetuating  evidence  of  a  compliance  with  this  requisi- 
tion.   After  the  lapse  of  thirty-four  yeai*s,  it  would  be  too  much 
to  require  of  a  party  to  prove  that  the  law  had  been  comi>lied  with 
^Q  this  particular.     In  the  nature  of  things,  such  proof  becomes 
flext  to  impossible  after  so  great  a  lapse  of  time,  and  the  law 
aoes  not  require  impossibilities.     This  is  the  only  deficiency 
the  law  of  presumption  is  called  on  to  supply  prior  to  the  ex- 
istence of  a  perfect  right  to  sell  according  to  the  ceremonies  to 
^  observed  by  the  administrator  in  conducting  the  sale.     We 
"'^^e  l)een  strict  in  our  decisions,  in  holding  that  everything 
^^cej^sary  to  give  the  court  jurisdiction  of  the  subject-matter 
^^  of  the  person  must  appear  on  the  record,  but  we  have  not 
yet  lield  that  the  subsequent  iiTegularities  of  the  administrator 
1!1  ^'^^^^o  ^^^  ^^>  having  a  valid  order  for  that  pui-pose,  are  ta 
^  visited  by  the  some  consequences.     On  analogy  to  other  sales 
**^der  judgments,  perhaps  we  should  not  be  authorized  in  going 
^ar.      A  bona  fide  purchaser  at  sheriff's  sale   looks  to  the 
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Talidity  of  the  judgment;  be  must  know  that  the  court  had 
jurisdiction  of  the  subject-matter  and  of  the  person;  he  is  not 
4iflfected  by  the  irregukrities  of  the  sheriff  in  making  the  sale. 
An  administrator  sells  under  a  power  derived  from  the  judg- 
ment. The  law  favors  the  defective  execution  of  a  power,  but 
it  can  not  cure  a  defective  power.  But  admitting,  for  the  pres- 
•ent,  that  it  was  necessary  for  the  administrator  to  puraue  the 
statute  strictly,  and  that  there  is  no  record  proof  that  he  gave 
the  i*equired  bond,  that  he  gave  the  requisite  notice  of  the  time 
^and  place  of  sale,  or  that  he  made  the  report  of  sale  to  the  court, 
still  wo  think  that  the  authorities  abundantly  show  that,  under 
the  circumstances,  the  law  will  presume  that  these  several  con- 
niitions  were  complied  with.  But  the  recitals  in  the  deed  show 
^  full  compliance,  and  they  are  entitled  to  some  weight;  they 
have  been  held  in  similar  cases  to  be  prima  facie  evidence.  If 
^e  are  so  to  regard  them,  then  there  is  no  defect  in  the  proof; 
it  establishes  a  complete  title. 

Having  thus  stated  the  principles,  and  having  also  shown  the 
several  defects  in  the  proof  to  be  supplied  by  them,  it  will  be  an 
easy  matter  to  test  the  rulings  of  the  court  on  the  trial.  We  pass 
over  the  first,  second,  and  third  errors  assigned.  They  question 
the  admission  of  the  deeds,  the  testimony  of  North  and  Wren, 
and  the  advertisements  from  the  newspaper. 

The  fourth  error  assigned  is,  that  the  court  refused  to  give 
the  fifth,  sixth,'  eighth,  twelfth,  and  thirteenth  instructions, 
asked  for  by  the  plaintiffs'  counsel.  The  first  instruction  refused 
is  in  substance  this,  that  it  must  appear  by  the  records  of  the 
court  that  citation  was  issued  to  the  heirs  of  Stevenson  to  show 
-cause  why  the  land  should  not  be  sold,  or  the  order  of  sale  is  void. 
Admit  that  in  a  case  differently  situated,  this  charge  should 
have  been  given,  we  have  shown  why  it  should  not  have  been 
^ven  in  the  present  case,  and  charges  must  always  be  applicable 
to  the  state  of  case  before  the  court.  The  law  is,  that  after  a 
.^eat  lapse  of  time  this  strict  proof  may  be  dispensed  with;  its 
place  may  be  supplied  by  presumption.  To  have  given  this 
charge  would  have ''been  to  exclude  the  legal  presumption,  and 
the  possibility  of  supplying  the  place  of  lost  records.  From 
such  a  charge  the  jury  would  have  been  bound  to  conclude  that 
the  record  must  show  everything,  and  that  no  secondary-  proof 
-could  be  received. 

The  second  charge  refused  is,  that  it  must  appear  by  the 
record  that  the  administrator  gave  the  bond  required  before  he 
•obtained  the  order  of  sale,  or  such  order  of  sale  is  without  au- 
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ihoiiiy.  This  admits  of  the  same  remarks  that  were  made  as  to 
the  first;  but  it  also  admits  of  this  further  answer.  The  ordei 
of  sale  preceded  the  giTing  of  the  bond,  and  the  failure  of  the 
administrator  to  give  bond  could  not  Titiate  a  valid  order,  even 
if  it  would  Titiate  his  sale.  And,  moreover,  the  statute  makes 
no  provision  for  recording  the  bond;  how  then  should  it  appear 
of  record?  And  why  not  as  well  presume  that  he  had  given 
boDil,  as  to  presume  that  he  had  taken  an  oath,  which  we  have 
seen  may  be  done? 

The  third  charge  refused  is,  that  the  reservation  of  the  widow's 
dower  in  the  order  of  sale,  and  in  the  deed  from  the  administrator 
to  the  purchaser,  is  evidence  that  Stevenson  left  a  widow,  and 
estops  the  defendant  from  denying  the  same.  If  the  widow 
▼ere  a  party  to  this  controversy,  the  force  of  this  position  might 
be  more  apparent.  If  it  were  intended  to  justify  the  presump- 
tion of  the  legitimacy  of  the  children,  its  pertinency  is  not  per- 
oeiyed,  as  it  would  not  prove  their  legitimacy.  It  may  have 
been  that  Stevenson  left  a  widow,  and  still  a  part  of  the  plaint- 
ilb  may  be  illegitimate.  It  would  not  follow  necessarily  that 
any  of  them  were  legitimate.  We  have  found  no  law  which,  at 
that  day,  made  the  children  legitimate  by  the  subsequent  mar- 
riage of  the  mother  and  reputed  father.  The  charge  then  seems 
to  have  propounded  but  an  abstract  proposition,  as  it  is  wholly 
immaterial  to  the  merits  of  this  controversy  whether  Stevenson 
left  a  widow  or  not. 

The  last  charge  refused  is,  that  cohabitation  and  acknowledg- 
ment are  legal  evidences  of  marriage,  and  if  the  jury  believe, 
from  the  evidence,  that  Stephen  and  Mary  Stevenson  cohabited 
and  held  themselves  out  as  man  and  wife,  and  raised  and  pro- 
tided  for  a  large  family  of  children,  which  they  acknowledged 
and  held  out  to  the  world  as  their  children,  they  must  find  for 
the  plaintiffs.  This  was  asking  the  court  to  weigh  the  evidence. 
The  court  might  have  charged  the  jury,  as  it  afterwards  did, 
that  such  circumstances  would  justify  them  in  presuming  a 
marriage,  but  such  proof  could  not,  under  all  circumstances, 
justify  a  verdict  for  the  plaintiff.  It  must  be  recollected  that 
there  was  rebutting  testimony  on  this  subject;  and  although 
oohabitation,  etc.,  may  have  been  proved,  yet  the  rebutting 
proof  may  have  been  sufiicient  to  show  that  it  was  an  illegal 
coliabitation.  Cohabitation,  and  holding  themselves  out  to  the 
public  as  man  and  wife,  furnished  but  presumptive  evidence  of 
marriajge.  The  charge  was  too  strong;  it  left  no  room  for  the 
juty  to  determine  on  the  weight  of  evidence.    The  weight  of 

Am.  Dxc  Vol.  LI-S 


Digitized  by  VjOOQIC 


114  Stevenson's  Heibs  v.  McReary.  [Mi» 

OTidenoe  may  have  been  against  the  actual  marHage,  but  bj 
giving  the  charge  the  court  would  have  cut  out  all  rebutting 
proof,  bj  directing  the  jury  that  under  proof  of  cohabitation, 
etc.,  they  must  find  for  the  plaintiffs,  notwithstanding  the  proof 
that  no  marriage  was  solemnized. 

Several  of  the  charges  given  at  the  instance  of  the  defendant 
were  objected  to.  The  most  of  them  may  be  resolved  into  this 
proposition:  that,  in  connection  with  his  long  possession,  the 
defendant  had  proven  enough  to  justify  the  jury  in  presuming 
that  all  necessary  steps  had  been  taken  to  enable  the  adminis- 
trator to  make  a  valid  sale.  The  truth  of  the  proposition,  we 
trust,  has  been  sufficiently  shown,  and  we  shall  therefore  omit 
to  notice  each  charge  particularly. 

Certain  other  charges  given  will  receive  a  passing  notice;  to 
wit,  that  by  the  warranty  in .  the  deed  the  defendimt  was  not 
estopped  from  controverting  the  fact  of  the  marriage  of  Stephen 
and  Mary  Stevenson,  nor  from  questioning  the  legitimacy  oi 
the  plaintiffs.  The  warranty  is  general,  "excepting  only  the 
widow's  right  of  dower."  In  this  controversy  we  do  not  see 
how  this  exception  in  the  deed  is  to  estop  the  defendant  from 
disproving  the  marriage,  and  certainly  it  does  not  estop  him 
from  disproving  the  legitimacy  of  the  plaintiffs.  The  exception 
has  no  connection  with  their  legitimacy.  If  it  was  now  a  ques- 
tion as  to  the  vndow's  right  of  dower,  the  exception  might  be 
entitled  to  great  force.  We  need  not  now  say  what  weight  it 
might  be  entitled  to.  This  is  not  a  recital  in  the  deed,  but  an 
exception.  Kecitals  in  deeds  sometimes  operate  as  estoppels, 
but  none  but  privies  and  parties  shall  have  advantage  of  them. 
They  depend  upon  the  same  principles  that  the  admissions  of  a 
]>arty  do.  Becitals  only  estop  the  party  making  them,  and 
those  claiming  under  him,  but  estoppels  must  be  mutual.  The 
plaintiffs  deny  that  they  are  bound  by  anything  in  thi^  deed. 
Their  legitimacy  is  not  recited,;  and  tiie  defendant  can  not  be 
precluded  from  disproving  it. 

Most  of  the  plaintiffs  are  obviously  barred  by  the  statute 
of  limitations,  and  certain  charges  given  on  that  subject  were 
excepted  to,  which  were,  in  substance,  that  if  the  defendant  had 
held  twenty  years*  adverse  possession,  the  plaintiffs  were  barred, 
unless  they  were  saved  by  infancy  or  coverture;  that  when  the 
statute  begins  to  run,  it  continues  to  do  so,  and  if  the  plaintiffs 
rely  on  the  exceptions  in  favor  of  infants  or  femes  covert,  they 
must  show  that  they  are  entitled  to  the  benefits  of  the  excep- 
tions.    To  these  charges  we  see  no  objection. 
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On  tbe  motion  for  a  new  trials  we  need  only  remark  that  ^"e 
do  not  think  the  verdict  was  contraiy  to  law  or  the  oTidenoe, 
bat  in  strict  accordance  with  both. 

The  laborious  investigation  which  this  case  received  from 
ecnmsel  has  induced  us  to  give  our  views  on  the  prominent 
points  more  at  length  than  we  should  have  otherwise  deemed  it 
necessaiy  to  do.  We  have  bestowed  upon  it  due  deliberation, 
ind  the  result  is  that  we  think  that  the  court,  from  the  facta 
proven,  was  correct  in  its  charges,  and  that  enough  was  before 
the  jury  to  authorize  them  to  indulge  eveiy  presumption  in 
bvor  of  the  defendant's  title. 

Judgment  afBrmed. 

SlATDTX  AUTHORIZmO  TRANSFER  BT  AdMDIISTRATOR  MUST  BR  StRIOTLT 

PcTBSUKD:  Athina  v.  Kntnan,  32  Am.  Dec.  534,  and  note;  Worten  v.  Howard^ 
41  Id.  607.  and  note;  WiUkoMon  v.  WUUamMm^  Id.  636;  Doe  v.  Hendenom^ 

48  Id.  216. 

Purchaser  at  Admikistrator's  Sale,  after  Great  Lapse  of  Time,  i» 
not  held  to  proof  of  proper  posting  of  notices  of  the  sale:  Jcukaon  ex  denu 
Gfignon  t.  Astor,  39  Am.  Dec.  281. 

Proof  of  Marrtaqe  by  Cohabitation  and  Reputation:  See  note  to  jToy- 
kr  ▼.  Stoett,  22  Am.  Dec.  159»  discnssiiig  this  subject  at  length. 

Bkcitalb  nv  Deeds  as  Estoppels:  See  TalboU'e  Ex^ra  v.  BelPe  Heire,  43^ 
Am.  Dec.  126;  Hall  v.  Benner,  21  Id.  39;  SUno  r.  Wyse,  18  Id.  99;  Dem  t. 
Ckt^n,  22  Id.  711;  Orq^v.  Casileman,  16  Id.  754,  and  note. 

TnLE  Acquired  by  Adverse  Possession,  when:  See  Moody  y.  Fltmming^ . 

49  Am.  Doc  211;  PaUenon  v.  Reigle,  45  Id.  684;  ffoey  y.  Furman,  44  Id. 
129;  Berthelemy  v.  Johiuon,  38  Id.  179. 

Dibabiijties  of  Infakct  and  Ck>yERTURE,  Effect  of,  on  Statute  of  Lm- 
RinoNS:  See  note  to  Moore's  Leeaee  v.  Amutrong,  36  Am.  Dec.  63. 

SUOCESBITE  AND  SUBSEQUENT  DISABILITIES,  EFFECT   OF,  ON  BUMNINO  OS  - 

foATUTB  OF  Limitations:  See  note  to  Moor^e  Lesaee  y.  Amutrong,  36  Anu. 
Dec  78. 


LiLE  V.  Hopkins. 

(13  Skidss  AMD  Mami4T.T.,  299.] 

br  Efert  Sale  of  Chattel  there  is  an  Implied  Warranty  of  its  Ezibt* 

ENCE,  and  that  the  vei^or  has  title  to  it. 
Pabtt  Assignino  Judgment  must  be  Held  to  Implied  Warranty  that 

there  is  such  a  jadgment,  and  that  the  defendant  ia  liable  to  i^y  it;  and 

if  the  judgment  has  in  fact  been  paid,  the-  assignee  can  recover  from  the 

asugnor  the  amount  paid  him. 

Erbob  from  the  Claiborne  county  circuit  court.    The  opinion 
•tates  the  case. 

James  H.  Maury,  for  the  plaintiff  in  error. 
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B.  21  EUett,  contra. 

By  Ck>iiri,  Ol^ttoh,  J.  In  March,  1841,  the  defendant,  Hop- 
Idns,  assigned  to  the  plaintiff  all  his  right  and  title  to  a  judgment, 
in  the  Claiborne  circuit  court,  of  MsLedn  v.  MbCHlvary,  '*  to  be 
•collected  by  said  Lile  for  his  own  use,  and  in  any  manner  he 
might  think  proper."  In  point  of  fact,  the  judgment  had  been 
previously  paid  off,  and  afterwards  there  was  a  perpetual  supetT' 
.sedeas  granted  to  its  enforcement.  This  action  for  money  had 
and  received  was  brought  to  recover  back  the  amount  paid  for 
the  judgment. 

Upon  the  trial  the  plaintiff  asked  the  court  to  charge  the  jury, 
*'  that  the  sale  of  a  chattel  carried  with  it  an  implied  warraniy 
that  there  was  such  a  chattel."  This  charge  the  court  refused 
to  give,  but  instructed  the  jury,  "  that  no  action  will  lie  by  the 
assignee  of  a  judgment  against  the  assignor,  to  recover  the  oon- 
•fiideration  paid,  unless  there  is  an  express  agreement  to  refund." 

In  both  the  court  erred.  In  every  sale  of  a  chattel  there  is  an 
implied  warranty  of  its  existence,  and  that  the  vendor  has  title 
to  it:  Story  on  Sales,  184,  367.  So  in  every  assignment  of  an 
instrument,  even  not  negotiable,  the  assignor  impliedly  war- 
lants  that  the  instrument  is  valid,  and  the  obligor  liable  to  paj 
it:  ffoweU  v.  Wilson,  2  Blackf.  418.  In  Caion  v.  Lenox,  5  Band. 
47,  the  court  says,  "  the  law  does  not  tolerate  that  any  person 
should  transfer  to  another  a  right  which  he  has  not  himself." 
In  Indiana  and  in  Virginia,  the  statute  law  in  regard  to  assign- 
ments is  similar  to  our  own,  and  the  assignment  is  not  governed 
by  the  law  merchant:  BuUiUy.  Scribner,  1  Blackf.  14;  MackieY. 
Davis,  2  Wash.  (Va.)  219;  NorUm  v.  Eoae,  Id.  288. 

From  this  principle  it  follows,  that  a  party  who  transfers  a 
judgment  must  be  held  to  an  implied  warranty,  that  there  is  such 
judgment,  and  that  the  defendant  is  liable  to  pay  it.  A  satisfied 
judgment  is,  in  fact,  no  judgment,  as  regards  those  to  whom  it 
may  be  transferred  after  its  payment.  If  it  were  the  intention 
of  the  parties  that  the  assignor  should  not  be  held  to  such  an 
implied  warranty,  that  fact  must  be  established  by  him.  Prima 
facie  the  implication  arises  from  the  transaction,  and  the  payment 
of  the  consideration  by  the  assignee,  and  it  must  stand  unless 
rebutted  by  proof. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 
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£13  8mb«  AMD  yiBWfifJ.,  863.] 

Wbit  07  Ebbok  Cobam  Nobis,  or  qtuB  coram  nobis  reBideni,  to  oocreot  error* 
in  mftfctar  of  hat  only,  ia  addresaed  to  th«  same  oonrt  whert  the  jadg- 
meiit  warn  rendered,  and  the  jarisdiction  it  in  that  oonrt;  oonseqnently, 
the  cironit  oonrt  can  not  iMne  the  writ  to  oorrect  an  erroneona  entry  of 
Judgment  in  thia  court  in  a  certain  oanae  affirming  a  judgment  of  the 
einmit  court. 

Ebbob  from  the  Yalabusha  oounly  oiromi  oonrt.  The  opinion 
•tales  the  case. 

Aoee,  for  the  plaintiff  in  error. 

A.  ff.  Davidson  and  Shqppard^  contra. 

By  Court,  Thachbb,  J.  A  petition  for  a  writ  of  error  coram 
nobis,  and  for  the  supersedeas  of  an  execution,  was  addressed  to 
the  judge  of  the  circuit  court  in  and  for  the  couniy  of  Yala- 
busha. By  the  fiat  of  the  judge,  the  writ  of  error  and  super* 
9edeas  were  directed  to  be  issued.  Upon  the  hearing  of  the 
writ,  it  was  directed  by  the  circuit  court  to  be  dismisfled. 

Upon  an  inspection  of  the  petition,  upon  which  the  writs 
were  directed  to  be  issued,  it  appears  that  the  error  complained 
of  consisted  in  an  erroneous  entry  of  judgment,  in  a  certain 
cause  in  the  high  court  of  errors  and  appeals  of  this  state, 
affirming  a  judgment  rendered  by  the  circuit  court  of  Yalabusha 
couniy.  The  alleged  error  is  as  to  the  character  of  the  parties 
against  whom  the  judgment  was  affirmed  in  this  court.  Bui 
this  is  of  immaterial  consideration. 

The  circuit  court  had  not  jurisdiction  of  the  subject-matter  of 
Uiis  petition.  The  writ  of  error  coram  nobis,  or  gu<B  coram  nobis 
resident,  to  correct  error  in  matter  of  fact  only,  is  addressed  to 
the  same  court  where  the  judgment  was  rendered,  and  conse* 
quently  the  jurisdiction  was  in  this  court.  It  is  so  called  from 
its  being  founded  on  the  record  and  process  which  are  remain- 
ing in  such  court:  2  Tidd's  Pr.  1137.  And  so  the  circuit  court 
decided  correctly  in  dismissing  it. 

Judgment  affirmed. 

Wbit9  07  Ebbob  Cobam  Nobis,  whbn  Lnt  See  Dawe  t.  Harper,  27  Am. 
Dec  270.  In  Adler  v.  State,  85  Ark.  517,  it  waa  held  that  a  drouit  oonrt 
judge  had  power,  after  the  expiration  of  a  term,  to  iaaue  a  writ  of  error  coram 
nobis  to  roTerae  a  judgment  of  oonviction  in  a  criminal  caae,  where  it  appeared 
that  the  defendant  waa  inaane  at  the  time  of  the  trial,  and  the  fact  waa  not 
known  at  the  trial,  citing  the  principal  caae;  aee  also  Hoiford  y.  Alexander^ 
iS  Am.  Dec  2BQ. 
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Bbown  v.  Johnson. 

[12  BicsDCS  AMD  Kamwat.t.,  898.] 

If  Authobitt  of  Aoknt  is  Particular  akd  Special,  it  miut  be  strietlj 
panned;  and  if  the  agent  vary  from  it,  his  act  is  void  at  to  his  prin- 
cipaL 

Cf  Agent  Misapplies  Monet  of  his  Principal,  it  is  a  frand  npon  Um, 
and  if  this  be  known  to  the  party  who  reeeives  it,  he,  too,  is  a  par- 
ticipant in  the  breach  of  faith,  and  can  not  hold  the  money. 

Abuse  of  Trust  does  not  Confer  Ant  Privilboe  on  the  goilty  partj, 
nor  on  those  in  privity  with  him. 

AiOBNT    EbCPLOVED    TO    BiD    FOR    PARTICULAR    PlECB    OF    LaND    SoLD    BT 

State  has  no  aathority  to  bid  for  another  tract;  and  npon  disafiirmanoe 
of  the  act  by  the  principal,  and  an  application  before  confirmation  of  the 
sale,  the  principal  has  a  right  to  have  the  sale  rescinded  and  the  money 
paid  by  the  agent  nnder  the  contract  refunded. 

Aoknt  Exceeding  his  AirrHORiTT  in  Making  Purchase  is  himself  liable, 
bat  the  opposite  party  shonld  have  the  discretion  either  to  affirm,  or 
rescind  for  non-performance  of  the  conditions  of  the  sale. 

When  Equttt  Decrees  Rescission  of  Contract,  it  places  the  parties  as 
nearly  as  possible  in  stcUu  quo.     (Per  Clayton,  J. ) 

Where  Agent's  Authoritt  is  Special  and  Limited,  the  party  dealing 
with  the  agent  must  look  to  the  extent  of  his  power;  if  he  permits  the 
aathority  to  be  transcended,  the  loss  will  not  fall  on  the  party  who  gava 
the  authority.    {Per  Clayton,  J.) 

Appeal  from  the  superior  court  of  chiuicery.  The  opinion 
-states  the  ease. 

John  D.  Freeman,  attorney  general,  for  the  state. 

Oeorge  S.  Yerger,  for  R.  M.  Johnson. 

By  Court,  Shabket,  C.  J.  B.  M.  Johnson  authorized  B.  F. 
Johnson  to  purchase  for  him  a  particular  parcel  of  land,  being 
part  of  section  thirty-two  in  township  nine,  range  four  west, 
which  was  about  to  be  sold  tmder  a  decree  of  the  chancery 
court,  for  default  of  payment  by  a  purchaser  from  the  state,  it 
being  part  of  the  seminary  lands.  The  agent  did  not  buy  the 
land  he  was  authorized  to  purchase,  but  bid  off  and  purchased, 
in  the  name  of  his  principal,  part  of  section  thirty-one.  He 
borrowed  money  in  the  name  of  his  principal  to  ma^e  the  cash 
payment  required  by  the  terms  of  the  sale,  and  in  his  name, 
also,  executed  bonds  to  the  state  for  the  remaining  two  thirds  of 
the  purchase  money. 

So  soon  as  B.  M.  Johnson  was  informed  of  what  had  been 
done,  he  disafi&rmed  the  contract  of  the  agent,  and  filed  a  peti- 
tion in  the  chancery  court  to  prevent  the  confirmation  of  the 
Bale,  and  the  chancellor  thereupon  set  it  aside,  and  ordered  the 
bonds  to  be  delivered  up,  and  also  that  the  land  should  be  resold 
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according  to  the  terms  of  the  original  decree.  Governor  Brown, 
flome.time  afterwards,  filed  a  petition  that  the  order  of  rescission 
should  be  set  aside,  which  was  refused,  and  thereupon  an  appeal 
was  prayed,  which  professes  to  be  an  appeal  from  the  original 
order.  As  counsel  have  filed  a  written  agreement  that  the 
merits  of  the  case  only  shall  be  considered,  we  pass  over  objec- 
iions  that  might  arise  to  the  regulariiy  of  the  proceedings. 

The  case  was  decided  at  last  January  term,  but  a  reargument 
was  granted.  It  was  then  decided  that  the  sale  was  void,  be- 
•cause  the  agent  had  exceeded  his  authority.  This  is  undoubtedly 
fio.  The  authority  in  this  instance  was  particular  or  special, 
and  required  to  be  strictly  pursued.  If  the  agent  vary  from  an 
authority  of  this  description,  his  act  is  void  as  to  his  principal: 
Paley  on  Agency,  150.  The  agent  had  no  authority  whatever  to 
purchase  any  part  of  section  thirty-one,  and  the  principal  was  en- 
titled to  have  his  bonds  delivered  up.  But  the  important  question 
is.  Had  he  also  a  right  to  have  the  money  refunded  ?  If  the  con- 
tract was  absolutely  void  as  to  him,  and  it  was  his  money,  this 
vrould  seem  to  follow  as  a  necessary  consequence,  even  if  the 
contract  should  be  valid  as  to  the  agent.  If  the  money  is  not 
to  be  refunded,  then  the  contract  is  only  void  in  part.  This  is 
a  matter  in  which  the  state  is  concerned,  but  this  does  not  vary 
the  principle.  Is  the  state  to  say  to  Johnson,  True,  your  agent 
exceeded  his  authority,  and  this  was  known  to  the  officers,  and 
the  contract  was  void,  but  you  must  look  to  your  agent  for  your 
money?  The  agent  states  that  he  borrowed  the  money  in  the 
napie  of  his  principal.  The  validity  of  that  transaction  is  not 
now  involved.  It  may  be  that  it  was  borrowed  under  ample  au- 
thority for  that  purpose.  It  was  a  different  contract  with  a 
different  person.  We  can  not  decide  that  the  agent  exceeded 
his  authority  in  that  particular,  also,  for  that  would  be  to  pre- 
judge the  rights  of  the  lender,  who  is  not  before  us.  For  all  the 
purposes  of  this  investigation,  we  are  to  regard  E.  M.  Johnson 
as  l^pally  bound  for  the  payment  of  the  borrowed  money;  he 
claims  it  as  his  money,  and  the  agent  says  it  was  his.  The  cir- 
cumstance of  borrowing  can  make  no  change  in  the  principle 
which  i]&ust  govern  the  case.  It  must  stand  precisely  as  though 
B.  M.  Johnson  had  taken  the  money  from  his  pocket,  and 
placed  it  in  possession  of  his  agent  for  the  x>articular  purpose. 

It  is  important  to  be  kept  in  mind  that  the  seller  of  this  land 
contracted  with  B.  F.  Johnson  as  agent.  He  bid  as  agent,  and 
gave  the  bonds  as  agent,  and  made  payment  as  agent.  It  was 
impossible  for  the  officer  who  took  the  bonds  to  be  ignorant  of 
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the  agODOj,  and  it  was  therefore  incumbent  on  him  to  examine 
the  extent  of  the  aathoriiy,  and  to  know  that  the  agent  was  not 
exceeding  it. 

Then  if  it  be  tme,  that  this  contract  was  void,  and  the  money 
paid  bj  the  agent  belonged  to  R.  M.  Johnson,  which  fact  was 
known  to  the  seller,  it  would  seem  that  he  should  be  allowed  to 
recover  it  back.  It  was  a  misapplication  of  the  money  with  the 
knowledge  of  the  party  who  received  it.  If  an  agent  misapplies 
the  money  of  his  principal,  it  is  a  fraud  upon  him,  and  if  this 
be  known  to  the  party  who  receives  it,  he  too  is  a  participant  in 
the  breach  of  faith,  and  can  not  hold  the  money.  There  az» 
many  cases  enumerated,  in  which  it  is  said  the  principal  may 
recover  back  money  paid  by  his  agent.  He  may  do  so  where  the 
contract  has  been  rescinded:  Story  on  Agency,  sec.  435;  Smith's 
Mercantile  Law,  75, 76.  He  may  recover  property,  or  even  follow 
the  proceeds  of  property  improperly  sold  by  his  agent:  Story  on 
Agency,  sees.  224, 229;  Taylor  v.  Flumer,  8  Mau.  &  Sel.  562.  An 
abuse  of  trust  does  not  confer  any  privilege  on  the  party  who 
has  abused  it,  nor  does  it  confer  rights  on  those  who  claim  in 
privity  with  him.  That  is  the  case  here;  the  agent  abused  the 
trust  by  applying  money  differently  from  the  directions  of  his 
principal,  and  this  misapplication  was  known:  See  Dunlap's 
Paloy,  335  et  seq.,  note  g.  This  contract  has  been  rescinded, 
and  therefore  seems  to  fall  within  the  very  language  of  Judge 
Story  above  cited.  The  effect  of  a  rescission  is  to  place  the  par- 
ties as  they  stood  before  the  contract  was  made.  The  principles 
above  referred  to  apply  in  courts  of  law;  courts  of  equity »  it  is 
said,  go  further  in  applying  them:  Story  on  Agency,  sec.  230. 
This  IS  a  case  in  equity,  and  the  application  is  made  to  set  aside 
a  judicial  sale,  before  that  sale  was  confirmed;  it  was  still  incom- 
plete at  the  time  the  application  was  made,  when  it  was  compe- 
tent for  the  court  to  render  justice  to  all  parties,  by  putting  an 
end  to  the  sale  before  it  was  consummated. 

As  to  R.  M.  Johnson,  then,  the  sale  must  be  set  aside,  and 
the  actual  amount  of  money  paid  refunded.  But  as  to  B.  F. 
Johnson,  the  sale  was  not  void.  An  agent  who  exceeds  his  au- 
thority in  making  a  purchase  is  himself  liable.  But  the  oppo- 
site party  should  have  the  discretion  either  to  afBrm,  or  rescind 
for  non-performance  of  the  conditions  of  the  sale;  and  the  elec- 
tion can  be  made  in  the  court  below. 

Decree  reversed  and  cause  remanded. 

CiiArroN,  J.  I  agree  with  the  conclusion  of  the  chief  justioe 
in  this  case. 
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All  the  court  concur  in  fhe  opinion,  that  the  contract  of  pnr^ 
chase  is  not  Talid  as  to  R.  M.  Johnson.  It  is  a  uniform  princi- 
ple of  a  court  of  equity,  that  when  it  decrees  a  rescission  of  a. 
contract,  it  places  the  parties  as  nearly  as  possible  in  stain  quo. 
This  is  especially  so,  when  a  contract  is  avoided.  The  court 
endeavors  to  place  the  parties  in  the  situation  they  respectively 
occnpied  before  the  contract  was  entered  into :  FUtgerald  v.  Beed^ 
9  Smed.  &  M.  108.  In  the  case  just  cited,  the  contract  was  set 
aside  by  this  court,  because  of  the  want  of  mental  capacity  in 
the  purchaser.  The  want  of  mental  capacity  to  make  a  contract, 
has  the  same  effect  with  a  want  of  i>ower.  In  either  event,  the- 
contract  is  invalid,  because  of  the  want  of  consent  of  those  who- 
have  legal  power  and  capacity  to  act  in  the  given  case.  When 
the  contract  is  avoided  in  consequence  thereof,  each  party  is- 
bound  to  give  up  all  advantage  derived  under  it.  The  duty  of 
restitution  necessarily  follows  from  the  total  dissolution  of  the^ 
contract. 

This  is  a  case  of  special  and  limited  authority,  and  the  party 
dealing  with  the  agent  must  look  to  the  extent  of  his  power. 
If  he  permits  the  authority  to  be  transcended,  the  loss  will  not 
fall  on  the  party  who  gave  the  authority.    He  has  marked  the^ 
limit  to  which  he  is  willing  to  be  bound  by  his  agent,  and  the- 
law  "will  not  bind  him  further.    I  do  not  think  this  case  is  com- 
plicated with  the  question  of  fraud,  or  of  notice,  further  than 
the  notice  furnished  by  the  power  of  attorney  itself.    In  my 
Tiew,  it  is  a  naked  question  of  excess  of  power.     When  it  is 
declared,  that  the  power  has  not  been  pursued,  the  contract  is 
not  binding  upon  the  principal,  and  if  another  person  has  gained 
any  advantage  from  the  unauthorized  act  of  the  agent,  he  must 
giTe  it  up. 

There  is  no  doubt  in  my  mind,  but  that  the  contract  is  bind- 
ing upon  B.  F.  Johnson,  if  the  state  chooses  so  to  regard  it;  or 
he  is  answerable  to  it  in  damages,  for  any  injury  it  may  sustain, 
by  reason  of  his  unauthorized  act.    As  to  him  it  may  confirm 
or  set  aside  the  sale  at  pleasure,  and  as  it  may  best  accord  with 
its  interests.    As  to  B.  M.  Johnson  the  sale  is  set  aside,  and  the 
state  is  bound  to  refund  his  money  to  him,  if  the  payment  were 
in  money,  if  not,  the  value  of  what  was  paid. 
The  decree  is  reversed,  and  cause  remanded  for  further  pro* 


Thaghkb,  J.,  delivered  an  assenting  opinion,  but  agreed  with 
Clayton^  J.,  on  the  question  of  fraud. 
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AuTHoanT  of  Spioial  Agent  must  bb  Spbcxallt  Puxsuxd,  and  penoM 
'dealing  with  him  iDQBt  look  to  his  powers:  Baring  t.  Pteretf  40  Am.  Dea 
734,  and  note.  • 

AoENT  IS  Pebsonallt  Liablz  on  Ck>NTBACTS  imless  he  shows  authority 
to  bind  principal:  OUUupie  v.  Weseon,  31  Am.  Dec.  715;  PUmanT,  KiiUmer^  33 
Id.  469,  and  notes  to  these  cases. 

Nbgbssitt  of  Plaoino  Pabtt  in  Statu  Quo  on  Bssonsiov  of  Contract: 
Bee  Faff  t.  OUver,  49  Am.  Deo.  764. 


MoGee  v.  Metcalf  et  al. 

[13  SMXDn  Am>  MiMHiTj.,  586.] 
fiumSTT  18  NOT  DiSCHABOED  BT  AOBEEMENT  TO  SUSPEND  EXECUTION  whers 

no  positiTely  defined  period  was  agreed  upon  for  the  suspension,  and  the 
direotioQ  to  the  sheriff  was  ' '  not  to  execute  the  execution  until  ordered  to 
do  so,**  as  in  such  a  case,  the  time  being  indefinite,  the  stay  could  hava 
been  arrested  at  any  time  that  the  surety  requested  it  to  be  done. 
Vailubs  of  Plaintiff  in  Execution  to  En^ll  Judgment  upon  a  forfeited 
forthcoming  bond  until  more  than  a  year  after  its  rendition,  does  not  dis- 
chaige  the  surety  on  the  bond,  although  such  failure  lets  in  the  Ilea  ol 
younger  judgments,  which  take  all  the  principal's  property. 

Appeal  from  the  clianceiy  side  of  the  Holmes  couniy  circuit 
^ourt.    The  opinion  states  ilie  case. 

H,  W,  Browriy  for  the  appellant. 

Brooke^  for  the  defendant. 

By  Court,  Thacheb,  J.  John  T.  McG^  filed  his  hill  in  chan- 
cery in  the  Holmes  county  circuit  court.  He  charges,  that  in 
November,  1844,  Metcalf  k  Fuller  recovered  a  judgment  for  three 
hundred  and  sixty-two  dollars  and  twenty-four  cents  against 
Oook,  and  that  in  consequence  of  his  uniting  with  Cook  in  the 
execution  of  a  forthcoming  bond,  and  its  subsequent  forfeiture,  a 
judgment  was  rendered  by  operation  of  law  against  said  Cook 
and  himself  in  Apnl,  1845;  that  at  this  juncture  Cook  was  x>o8- 
flessed  of  ample  means  to  respond  to  this,  as  well  as  all  other 
judgments  against  him,  but  that  by  direction  of  Fultz  and  Brooke, 
the  attorneys  at  law  of  Met<^f  k  Fuller  in  said  action  against 
Cook,  the  execution  emanating  upon  the  forthcoming  bond  was 
directed  to  be  indefinitely  held  up,  in  consideration  of  a  sum  of 
money,  or  something  else,  paid  to  them,  and  which  suspension 
of  the  execution  was  ordered  without  his  knowledge  or  consent; 
that  after  the  judgment  upon  the  forfeited  bond,  other  judg- 
ments were  obtained  against  Cook,  but  that  neither  Metcalf  & 
Fuller,  nor  their  attorneys  nor  agents,  procured  the  judgment 
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"upon  the  bond  to  be  enrolled  until  the  twenty-fourth  day  of 
NoTember,  1846,  by  which  time  judgment  against  Cook,  ob- 
tained after  Metcalf  &  Fuller's  first  judgment  against  him,  and 
enrolled  before  theirs,  had  exhausted  in  their  satisfaction  all  of 
Cock's  property,  leaTing  nothing  to  respond  to  the  judgment 
apon  the  forfeited  bond;  and  that  Metcalf  &  Fuller  are  now 
pressing  another  execution,  in  the  hands  of  Swann,  sheriff  of  the 
county,  who  threatens  to  levy  the  same  upon  the  complainant's 
property.  The  bill  makes  Metcalf  &  Fuller  and  Swann  parties, 
and  prays  for  a  perpetual  injunction  against  the  enforcement  of 
the  judgment  upon  the  forfeited  forthcoming  bond. 

Fuller  voluntarily  came  in  and  filed  his  answer  to  the  biU. 
He  denies  that  Fultz  and  Brooke  directed  a  suspension  of  the 
-execution  against  Cook  by  order  either  of  Metcalf  or  himself,  or 
with  their  consent,  and  that,  as  he  is  informed,  was  only  so 
lield  up  to  enable  Cook  to  take  time  to  pay  it;  that  no  consid- 
eration for  such  suspension  was  given  them  by  Cook  or  any  one 
else,  and  that  the  allegation  of  the  bill,  that  the  same  was 
ordered  in  consequence  of  the  payment  of  a  consideration  to 
Fultz  and  Brooke,  as  he  is  informed  by  Brooke,  is  unqualifiedly 
false.  The  answer  adds,  that  the  firm  of  Metcalf  &  Fuller  had 
heen  dissolved  recently,  and  that  the  respondent  holds  a  power 
ef  attorney  from  Metcalf,  authorizing  him  to  settle  all  the  affairs 
of  ihe  firm.  To  the  answer  is  appended  the  affidavit  of  Fuller, 
certifying  that  Metcalf  has  removed  from  New  York  to  one  of 
the  western  states,  but  which  is  unknown  to  him,  and  that  Met- 
calf is  entirely  unacquainted  with  the  matters  set  up  in  the  com- 
plainant's bill. 

Upon  the  bill  and  Fuller's  answer,  and  without  service  upon 
Uetcalf  or  Swann,  the  circuit  court,  upon  motion,  decreed  the 
injimction  to  be  dissolved. 

The  answer  of  Fuller  was  sworn  to  in  New  York  in  Septem- 
ber, 1847,  and  the  circuit  court  decreed  in  June,  1848.  The 
record  does  not  exhibit  any  irregularity  in  the  proceedings  of 
that  court. 

In  Newell  and  Fierce  v.  Earner  et  aZ.,  4  How.  692,  it  was  held, 
that  among  the  things  necessary  to  constitute  an  agreement  for 
extending  the  time  of  payment,  which  shall  be  sufficient  to  dis- 
charge the  surety,  are  a  consideration  for  the  extension,  and  a 
definite  period  of  extension.  Now,  without  relying  upon  the 
ooatter  of  consideration,  which,  however,  is  positively  sworn  not 
to  have  passed  either  between  Cook  and  Metcalf  k  Fuller,  or 
Cook  and  Fultz  and  Brooke,  the  bill  does  not  allege  that  any 
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positively  defined  period  was  agreed  upon  for  fhe  suspension  of 
execution;  the  direction  to  the  sheriff  was,  "  not  to  execute  the^ 
execution  until  ordered  to  do  so."  The  time  being  indefinite, 
the  stay  could  have  been  arrested  at  any  time  that  the  surety 
requested  it  to  be  done.  Such  delay  as  tiiis  has  been  frequently 
held  not  to  prejudice  a  surety:  Wade  v.  StaunUm,  6  How.  631; 
Mellon  V.  IToward,  7  Id.  103;  Johnson  v.  PhmUrff  Bank,  4  Smed. 
&  M.  165  [43  Am.  Dec.  480];  Payne  y.  Commercial  Bank  of 
Natcliez,  6  Id.  24;  ffaynes  v.  Covington,  9  Id.  470;  Baine  v.  TFtB- 
iama,  10  Id.  113;  Union  Bank  of  Tennessee  v.  Oovan,  Id.  333. 

In  the  case  of  Pickens  v.  Finney  etal.,12  Smed.  &  M.  468,  de- 
cided at  this  term  of  the  court,  the  question  was,  whether  the^ 
failure  of  the  plaintiff  in  an  execution  at  law,  to  have  the  judg- 
ment upon  a  forfeited  forthcoming  bond  enrolled  according  to 
fhe  statute,  discharges  the  surely  in  the  bond,  when  such  &iluie 
lets  in  the  lien  of  younger  judgments,  which  take  all  the  prinoi- 
pal's  property.  By  analogy  to  the  principle  decided  in  Joktt' 
son  V.  The  Planters'  Bank,  4  Smed.  &  M.  171  [43  Am.  Dec.  480], 
and  CoJiea  et  al.  v.  Com,  Sinking  Fund,  7  Id.  441,  we  then  held, 
that  the  surety  was  not  thereby  discharged.  These  cases  coTeat 
that  point  as  it  is  made  in  this  case. 

From  the  foregoing,  it  follows,  that  the  circuit  court  might- 
have  decreed  the  dissolution  of  the  injunction,  eTen  for  want  of 
equity  upon  the  face  of  the  bill. 

The  decree  is  a£Srmed.         

FoBBXABAKcx  OF  Ckeditob  TO  EmroBOx  ExBonnov  AOAnrar  Pbin cipal» 
effect  of,  on  surety *8  rights:  See  Blandford  v.  Barger,  33  Am.  Dec  519;  SneeA ' 
y.  WhxU^  20  Id.  175.  Promises  for  delay  for  an  uncertain  tims  will  not  dis- 
charge the  surety:  Qardner  y.  Waivm,  13  Dl.  352;  and  an  agreement  for  aa 
extension  of  time  to  discharge  a  surely  roust  not  only  be  valid  and  binding  in* 
law,  but  the  time  of  the  extension  must  be  definite  and  precisely  fixed:  IFftt- 
ionw  Y.  dnftUamd,  10  CaL  427,  both  citing  the  principal  case. 


Mathews  v.  Ghbisman. 

[12  BmEDZS  AXD  Mil1MIWAT.T.,  695.] 

GvABJLwrr,  DsmnnoN  of.— A  guaranty,  in  its  enlarged  seoae,  is  a  prom- 
ise to  answer  for  the  payment  of  some  debt,  or  the  performance  of  sonM 
duty,  in  the  case  of  the  failure  of  another  person,  who  is  in  the  first  in* 
stance  liable. 

Contract  is  not  a  Guaranty  when  one  guarantees  to  pay  a  certain 
sun^  and  at  a  certain  day,  for  and  on  account  of  a  third  person,  as  it  is  > 
an  original  and  primary  undertaking  to  pay  a  certain  sum  on  a  certain' 
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da  J.    It  it  not  a  ooUateral  nndertaking^  bat  a  oontraot  with  the  pt^JMy 
and  no  notice  of  any  kind  ia  neoeoary. 
Honoi  OF  AoosFTAVOB  07  OuAJuufTT  AMD  07  KoN-PATMEHT  by  the  debtor  if 
not  neceaaaiy  where  the  guaranty  waa  to  i>ay  a  partionlar  sum  at  a  par- 
ticular time. 

Ebbob  from  the  Hinds  oouniy  droait  oonrt.    The  opixiion 

fbttes  the  case. 

EiUi^iaon  and  Freeman^  tot  the  plaintiff  in  error. 
Charles  SooU,  contra. 

By  Court,  Shabket,  0.  J.  This  action  was  founded  on  an 
infitnunent  in  the  following  words:  ''Mr.  Isaac  Chrisman,  I 
will  goaiantee  the  payment  to  yon  of  six  hundred  and  tweniy- 
fiye  dollars,  in  treasury  warrants,  to  be  paid  on  or  before  the 
twentieth  day  of  August,  on  and  for  account  of  Mr.  James 
Wade.    July  18, 1844.    James  E.  Mathews." 

The  declaration  contains  seven  counts.  The  plaintiff,  how- 
e?er,  discontinued  as  to  the  second,  third,  sixth,  and  seventh 
<»imts,  and  the  demurrers  to  the  others  were  overruled,  and  the 
case  comes  up  to  test  the  correctness  of  the  decision  overruling 
the  demurrers. 

The  first  count  sets  out  the  instrument,  and  avers,  that 
thereby  defendant  became  liable  to  pay  according  to  the  tenor 
and  effect  of  the  instrument,  and  his  failure  to  do  so.  The 
fourth  count  also  sets  out  the  instrument,  and  avers  that  it  was 
then  and  there  delivered  by  defendant,  in  consideration  that 
the  plaintiff  did  then  and  there,  at  the  special  instance  and 
request  of  defendant,  loan  and  advance  to  the  said  James  Wade 
the  sum  of  six  hundred  and  twenfy-five  dollars,  in  treasury 
warrants,  by  means  whereof  defendant  became  liable,  etc.  The 
fifth  count  avers  that  Wade  was  then  and  there  indebted  to  the 
plaintiff  in  the  sum  of  six  hundred  and  tweniy-five  dollars,  in 
treasury  warrants,  and  that  defendant,  in  consideration  of  the 
indebtedness,  and  of  forbearance  until  the  twentieth  of  August, 
made  his  written  promise  to  pay  the  sum  specified  on  the  twen- 
tieih  of  August,  for  and  on  account  of  said  Wade.  It  also 
avers  that  the  forbearance  was  given,  that  Wade  has  not  paid, 
and  that  defendant  had  due  notice,  whereby  he  became  liable, 
etc. 

The  objection  to  the  first  count,  set  down  as  cause  of  de* 
marrer,  is,  that  it  avers  no  facts  showing  defendant's  liabiliiy, 
nor  does  it  contain  any  averment  of  a  promise.  The  causes  of 
iemnrrer  to  the  fourth  count  are,  that  it  states  no  cause  of 
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action,  no  consideration,  and  contains  no  averment  of  an  as- 
sumpsU;  and  to  the  fifth  count  the  same  causes  were  assigned. 

The  case  might  yeiy  well  be  made  to  rest  on  the  sufficiency^ 
of  the  fourth  count,  which  certainly  contains  a  statement  of  a 
good  cause  of  action.  It  sets  out  the  contract  as  an  entire  trans- 
action, consummated  at  the  same  time  the  loan  was  made,  in 
consideration  of  which  loan,  the  defendant  then  and  there  exe- 
cuted the  instrument.  The  contract  set  out  is  this:  Mathews 
says  to  Chrisman,  "li  you  will  loan  Wade  six  hundred  and 
twenty-five  dollars,  I  will  give  you  my  written  promise  to  pay 
it  by  the  twentieth  of  August;"  whereupon  the  loan  was  made, 
and  the  written  promise  given.  It  certainly  requires  no  argu- 
ment to  prove  that  Chrisman  could  recover  on  such  a  contract. 
But  it  is  believed  that  the  demurrer  was  also  misconceived  as  ta 
the  other  counts. 

The  case  has  been  elaborately  argued  for  the  plaintiff  in  error^ 
on  the  construction  of  the  contract.  It  has  been  insisted,  that 
it  is  a  commercial  guaranty,  and,  as  such,  that  it  was  incumbent 
on  the  party  to  whom  it  was  made  to  give  notice  of  its  accept- 
ance, and  also  to  give  notice  of  non-payment  by  the  debtor.  A 
guaranty,  says  Chancellor  Kent,  in  its  enlarged  sense,  is  a  prom* 
ise  to  answer  for  the  payment  of  some  debt,  or  the  performance 
of  some  duty,  in  the  case  of  the  failure  of  another  person,  wha 
in  the  first  instance  is  liable:  3 Kent,  121.  This  definition  seemch 
to  cut  off  the  inquiry  at  the  threshold,  inasmuch  as  no  indebt- 
edness of  Wade  is  shown  by  the  pleadings,  or  by  the  contract. 
It  was  an  agreement  to  pay  on  accotmt  of  Wade,  but  whether  on. 
account  of  a  pre-existing  debt,  or  a  debt  which  was  to  be  con- 
tracted by  Wade,  does  not  appear;  nor  does  it  appear  whether 
Wade  is  liable  at  all.  Proof  might  have  shown  such  a  case, 
but  certainly  the  pleadings  do  not.  Beference  is  made  to  a  clas» 
of  cases  which  establish  the  principle  that  in  commercial  guar- 
anties notice  of  acceptance  and  of  non-payment  must  be  given^ 
to  the  guarantor,  but  no  case  is  cited  which  holds  an  instru- 
ment like  this  to  be  such  a  gutg^^ty.  The  case  of  Edmonds 
elon  V.  Drake,  5  Pet.  624,  was  on  a  letter  of  credit  addressed 
by  a  merchant  in  Charleston  to  a  mercantile  house  in  Ebvana, 
in  favor  of  one  about  to  sail  for  the  island  of  Cuba  for  purposes^ 
of  speculation.  It  was  but  an  authority  to  give  credit  in  future; 
and  the  case  of  Douglass  v.  Reynolds,  7  Id.  113,  was  of  a  similar 
character,  addressed  by  certain  citizens  of  this  state  to  a  com- 
mercial house  in  New  Orleans,  to  aid  the  party,  in  whose  favor  it 
was  drawn,  in  his  business  operations,  by  extending  to  him. 
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credit  and  cash  advances.  The  case  of  Lee  v.  Dick^  10  Pet.  482, 
was  al&o  0£i  a  letter  of  credit,  guaranteeing  the  payment  of  a  debt 
to  be  thereafter  contracted,  in  case  credit  should  be  given.  The 
declaration  averred  that  a  draft  was  drawn  by  the  person  in  whose 
favor  the  letter  was  given,  and  accepted  on  the  strength  of  the 
guaranty.  In  such  cases  it  was  held,  that  notice  of  acceptance 
▼as  necessary;  and  the  case  of  Adams  v.  Jones,  12  Pet  207,  was 
also  on  a  letter  of  credit,  addressed  to  a  person  and  authorizing 
fature  credit  to  be  given.  The  case  only  decides,  that  in  such 
cases  notice  must  be  given  of  the  acceptance  of  the  guaranty, 
And  that  credit  has  been  given  on  the  strength  of  it.  The  case 
of  Allen  V.  Eightmere,  20  Johns.  365  [11  Am.  Dec.  288),  is  cited, 
bat  it  certainly  goes  to  establish  a  doctrine  that  defeats  the  pur- 
pose for  which  it  was  cited.  It  was  an  action  on  a  guaranty  of 
payment  of  a  promissory  note,  in  these  words  indorsed  on  the 
note:  "For  value  received,  I  sell,  assign,  and  guarantee  the 
payment  of  the  within  note  to  John  Allen  or  bearer."  It  was 
held  that  proof  of  demand  and  notice  v^as  not  necessary,  because 
it  was  an  absolute  undertaking  that  the  maker  should  pay  the 
note. 

The  case  of  Williams  v.  Siaion,  5  Smed.  &  M.  347,  was  also  on 
a  letter,  undertaking  to  become  responsible  in  case  certain 
credit  should  be  given;  there  it  was  held  that  notice  was  neces- 
BBjj.  The  principle  decided  by  these  cases  is  too  well  settled 
to  be  doubted;  it  is  admitted  to  the  fullest  extent.  But  is  the 
contract  here  sued  on  a  letter  of  credit  ?  Certainly  not;  it  bears 
no  resemblance  to  a  commercial  guaranty.  It  is  not  an  under- 
taking to  be  responsible  for  a  debt  to  be  afterwards  contracted, 
or  that  another  will  pay  a  debt  already  existing;  but  it  is  an 
original  and  primary  undertaking  to  pay  a  certain  sum  on  a  cer- 
tain day.  It  is  not  a  collateral  tmdertiddng,  but  a  contract  with 
the  payee,  and  no  notice  of  any  kind  was  necessary.  In  sup- 
port of  this  position,  the  following  authorities  are  cited :  Allen 
V.  Bighimere,  20  Johns.  365  [11  Am.  Dec.  288} ;  Thrasher  v, 
Ely,  2  Smed.  &  M.  139;  Wren  v.  Pearce,  4  Id.  91;  3  Kent's 
Com.  121-123;  Hough  v.  Gray,  19  Wend.  202;  MOler  v.  Oaston, 
2Hill(N.Y.),  188. 

But  even  if  it  was  but  a  guaranty,  it  would  fall  within  the  ex- 
ception to  the  general  rule,  because  it  was  a  guaranty  to  pay  a 
particular  sum  at  a  given  time.  It  was  not  an  indefinite  promise 
either  as  to  amount  or  time  of  performance.  The  party  knew 
what  he  had  contracted  to  pay,  and  when  it  was  to  be  x>aid; 
and  it  was  his  business  to  see  that  the  amount  was  paid.     Tbt 
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-declaration  ihen   is   sufficient,  and   the   judgment  must    be 
affirmed. 

KonOB  Of  AOOXPTAKOB  OF  GUAHAKTY  AKB  Of  KON-PATMBlfT;  N1OE88ITT 

Of:  See  Fdkw  y.  Prenitm^  45  Am.  Deo.  484,  and  note;  WhiUtmy.  Mtan^  Id. 
233»  and  note. 


Whitesides  V.  Thubleill. 

[I'i  Bmsdks  Am>  Mabsball,  699.] 

Bt  Common  Law,  a  Carbier  of  Goods  is  Reoabded  as  an  Iksubsr,  and 
is  held  aooonntable  for  any  damage  or  loes  to  them,  unless  from  ineritaUe 
accident,  which  is  the  same  thing  with  the  act  of  God,  or  of  the  paUio 
enemy;  bat  the  party  may  limit  this  common-law  liability  by  ezpraaa 
stipulation  in  his  contract. 

IxMS  BT  Collision  Combs  wnnnr  Exgettion  of  **  Danobbs  of  thb  Bivkb,*' 

if  the  loss  arose  without  any  fault  on  the  defendant's  part,  or  that  of  th« 

hands  upon  his  boat;  but  if  tUey  had  been  guilty  of  n^ligence,  or  might 

'  have  prevented  the  loss  by  the  exerdse  of  reasonable  skill  and  diligence. 

then  the  defendant  would  be  liable. 

Ebbob  from  the  Itawamba  county  circuit  court.  The  opinioD 
•states  the  case. 

R,  Davis,  for  the  plaintiff  in  error. 

Bj  Court,  Olatton,  C.  J.  This  was  an  action  in  the  circuit 
court  of  Itawamba  couniy  to  recover  damages  for  injury  done 
to  thirty  bales  of  cotton,  shipped  by  ThurlUll  upon  a  flat-boat 
belonging  to  Whitesides.  The  bill  of  lading  was  in  the  usual 
form,  agreeing  to  deliver  the  cotton  in  Mobile  in  good  order, 
the  dangers  of  the  river  excepted.  The  boat  was  descending 
the  river  below  Dunopolis,  in  Hie  night,  when  a  steamboat,  like- 
wise going  down,  struck  the  flat-boat,  knocked  off  some  of  the 
planks,  and  sunk  it.  The  cotton  was  recovered  and  sent  to 
Mobile,  but  in  a  damaged  condition. 

The  question  is  as  to  the  liability  of  the  carrier.  The  court 
charged  the  jury:  1.  *'  That  the  defendant  is  liable,  iinless  the 
loss  was  occasioned  by  inevitable  accident,  and  that  by  inevita- 
ble accident  the  law  means  such  accident  or  casualty  as  no 
human  foresight  could  have  guarded  against.'' 

2.  '*That  if  the  jury  believe  that  defendant  could  have 
4kvoided  the  loss  by  keeping  up  larger  or  better  lights,  or  by 
keeping  the  boat  nearer  the  shore,  or  by  changing  her  course  or 
position  at  the  time,  then  he  is  liable." 

8.  '' The  exception  in  the  bill  of  lading  of  'the  dangers  of 
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the  liTer/  does  not  embrace  a  loss  occasioned  by  a  collision 
which  might  have  been  avoided  by  human  foresight." 

4.  "  That  if  the  loss  occurred  from  an  accident  against  which 
no  human  skill,  prudence,  or  ioresight  could  have  guarded, 
then  the  defendant  would  not  be  liable." 

The  correctness  of  these  charges  is  to  be  determined. 

By  the  common  law,  a  carrier  of  goods  is  regarded  as  an  in- 
«nrer,  and  he  is  held  accountable  for  any  damage  or  loss  to 
them,  unless  from  inevitable  accident,  which  is  the  same  thing 
with  the  act  of  God,  or  of  the  public  enemy:  New  Jersey  Steam 
Nav,  Co.  V.  MercharUs'  Bank,  6  How.  381;  Nealv.  Saunderson,  2 
Smed.  &  M.  576  [41  Am.  Dec.  609].  But  the  party  may  limit 
and  narrow  down  this  common-law  liability,  by  express  stipu- 
lation in  his  contract.  The  exception  of  the  '^  dangers  of  the 
riyer,"  is  one  instance  of  this  limitation.  In  Neal  v.  Saunderson, 
Id.  578  [41  Am.  Dec.  609],  the  court  said:  *'  This  exception  has 
the  effect  to  exempt  the  carrier  from  losses  arising  not  only 
from  natural  causes,  but  from  accidents  which  are  usually  con- 
sidered as  peculiar  to  the  river."  The  term  *'  perils  of  the  sea," 
has  been  held  to  include  losses  by  collision  of  two  ships,  where 
no  blame  is  imputable  to  the  injured  ship:  Story  on  Bail.  330. 
But  if  the  loss  be  directly  and  immediately  occasioned  by  the 
ignorance  or  inattention  of  the  master  and  mariners,  it  is 
not  deemed  a  loss  by  the  perils  of  the  sea.  Hence  it  is,  that 
if  the  loss  occurs  by  a  peril  of  the  sea,  which  might  have  been 
fiToided  by  the  exercise  of  any  reasonablo  skill,  or  diligence,  at 
tile  time  when  it  occurred,  it  is  not  deemed  to  be  in  the  sense  of 
the  phrase,  such  a  loss  by  the  perils  of  the  sea  as  will  exempt 
the  carrier  from  liability,  but  rather  a  loss  by  the  gross  negli- 
gence of  the  party:  Id.  331.  These  special  stipulations  are  not 
held  to  exempt  the  parties  for  losses  arising  from  willful  mis- 
<Jonduct,  gross  negligence,  or  want  of  ordinaiy  care:  New  Jer- 
^  Steam  Nav,  Co,  v.  MercharUs'  Bank,  6  How.  383. 

By  comparing  the  charges  given  in  the  court  below  with  what 
18  here  stated,  it  will  be  readily  seen  that  the  law  was  laid  down 
with  too  much  stringency  against  the  defendant  below.  The  first 
charge  especially  enforced  all  the  rigor  of  tlie  common-law  rule, 
witbovLi  any  modification  growing  out  of  the  exception  of  •'  tne 
dangers  of  the  river." 

Instead  of  this,  the  jury  should  have  been  told  that  the  de- 
fendant was  not  liable,  if  the  loss  arose  without  fault  on  his 
P^9  or  that  of  the  hands  upon  his  boat;  but  if  they  had  been 
'guilty  of  negligence,  or  might  have  prevented  the  loss  by  the 
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exercise  of  reasonable  skill  and  diligence,  then  he  would  be 
liable. 

The  parties. must  have  intended  something  by  the  exception. 
The  object  whs  to  modify  the  responsibility  imposed  by  the 
common  law,  and  to  diminish  the  risk  of  the  carrier.  This  was 
lawful.  The  effect  of  the  modification,  as  indicated  by  previ- 
ous decisions,  is  shown  by  what  is  stated  above. 

The  case  of  Gilmore  el  al,  v.  Carman,  1  Smed.  &  M.  279  [40 
Am.  Dec.  96],  may  seem  to  stand  opposed  to  this  conclusion. 
We  do  not  mean  to  interfere  with  the  point  there  decided,  that 
a  loss  occasioned  by  fire  upon  a  steamboat  is  not  within  the  ex- 
ception of  the  dangers  of  the  river.  The  attention  of  the  court 
was  there  directed  to  the  facts  before  it,  and  the  general  expres- 
sions  must  be  taken  in  connection  with  the  facts. 

For  the  error  in  the  charge  of  the  court,  the  judgment  will 
be  reversed  and  a  new  thai  awarded. 

CoMHOK  Carrieb,  HIS  PowER  TO  LmiT  HIS  LIABILITY:  See  HoUUter  v. 
XowUn,  32  Am.  Dec.  455,  and  the  note  to  Cole  v.  Ooodwin,  Id.  470,  discuss- 
ing this  subject  at  lengtli.  The  principal  case  is  cited  on  the  point  as  to  the 
power  of  a  carrier  to  exempt  himself  from  liability,  in  Railroad  Co,  v. 
Lockwood,  17  WaU.  371;  McMillan  v.  M,  S.  &  N.  I,  R,  R.  Co,,  16  Mich. 
IIG. 

CoLLi:siONS  ARE  pERiLS  OF  THE  Seas,  WHEN:  See  note  to  Van  Hem  v. 
Taylor,  41  Am.  Dec.  282. 


Anderson  v.  Hill. 

{12  SMBDXS  AKU  If  AB8BAZX,  679.] 

Where,  on  Pubuo  Sale  of  Town  Lots,  it  is  in  proof  that  a  certain  lot 
extending  to  the  Tombigbee  river  was,  on  the  day  of  sale,  reserved  as  a 
depot  for  a  railroad,  which  was  to  have  its  terminus  at  tliat  point,  and 
the  lot  bought  by  the  defendant  and  other  lots  similarly  situated  wers 
regarded  at  the  sale  as  front  business  lots,  and  oonsequently  brought 
higher  prices,  and  afterwards  the  railroad  was  abandoned  and  the  lot 
intended  for  the  depot  was  sold  out  in  small  lots,  covered,  at  the  time  of 
the  trial,  with  cotton-sheds,  cutting  off  from  the  river  the  lots  purchased^ 
and  making  it  a  back  instead  of  a  front  lot,  causing  it  to  greatly  de- 
preciate in  value,  these  facts  would  justify  and  require  a  court  of  equity 
to  rescind  the  contract,  and  Mdll  form  a  good  defense  to  an  action  on  a 
writing  obligatory  .^tyea  for  the  price. 

Defense  of  Fraud  in  a  Contract  of  Sale  mat,  apart  from  and  inde- 
pendent of  any  defect  of  title,  be  made  in  an  action  for  the  price  of  the 
land,  although  the  defendant  has  not  been  evicted  or  disturbed  in  the 
possession  of  his  lot. 

Where  there  were  No  Exceptions  to  the  Charges  of  the  Court,  al 
the  time  they  were  given,  but  after  the  motion  for  a  new  trial  was' over  * 
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niled  the  testimony  and  char^eB  of  the  court  were  set  out,  and  the  bill^ 
of  exceptions  says,  **  and  therefore  the  jury  returned  a  verdict  foi'  the^ 
defendant,  to  all  of  which  the  plaintiff  excepts,"  this  does  not  amount 
to  anything  more  tha&  an  exception  to  the  refusal  to  grant  a  new  trial,, 
because  not  reserved  or  taken  until  after  the  verdict;  and  the  instructions- 
can  not  therefore  be  reviewed. 

Ebbob  from  the  Monroe  county  circuit  court. 

Adam  O,  Smith,  for  the  plaintiff  in  error. 

Good  and  BwmeUy  corUra. 

By  Court,  Clayton,  J.  This  vras  an  action  of  debt  brought 
upon  a  writing  obligatory,  given  for  the  purchase  of  a  town  lot,. 
at  the  public  sale  of  lots,  in  the  town  of  Aberdeen.  The  de- 
fense is  fraud  and  failure  of  consideration.  In  many  respects 
the  case  is  like  that  of  Anderson  v.  Burnett,  5  How.  165  [35  Am. 
Dec.  425],  and  Bell  v.  Henderson,  6  Id.  311,  which  grew  out  of 
sales  of  lots  in  the  same  town.  The  advertisements,  and  the 
▼ague  general  representations,  were  there  held  not  to  amount 
to  fraud,  because  they  related  to  matters  open  to  the  examina- 
tion of  all  persons,  and  about  which  they  could  form  their  own 
conclusions. 

Bat  there  is  one  feature  in  this  case  different  from  the  others. 
It  is  in  proof  that  a  lot  extending  to  the  Tombigbee  river  was,, 
on  tilt  day  of  sale,  reserved  as  a  depot  for  the  railroad,  which 
^^  to  have  its  terminus  at  that  point,  and  that  the  lot  858,  for 
which  this  note  was  given,  adjoined  the  depot  lot,  which  was 
situated  between  it  and  the  river.  This  lot  858,  and  others 
similarly  situated,  were  regfirded  at  the  sale  as  front  business 
Jots,  and  consequently  brought  higher  prices  than  they  would 
otherwise  have  done.  Afterwards  the  railroad  was  abandoned, 
aiid  the  lot  which  had  been  reserved  for  the  depot  was  sold  out 
oy  the  trustees  in  small  lots,  which  were  covered  at  the  time  of 
*^«  trial  with  cotton-sheds,  which  cut  off  the  lot  858  from  all 
direct  communication  with  the  river,  and  made  it  a  back  instead 
01  a  front  lot.  It  had,  consequently,  greatly  depreciated  in 
'alue,  and  was  worth  scarcely  one  twentieth  of  the  original 
price.  We  think  this  would  have  justified  and  required  a 
'^^ission  of  the  contract  by  a  court  of  equity:  Donelson  v. 
^eaWey,  3  Terg.  178.  The  very  object  for  which  the  lot  was 
purchased  was  defeated  by  the  act  of  the  plaintiff.  There  is  no 
y*»ilix>ad  or  depot,  and  the  lot  is  shut  out  from  the  river,  so  that 
it  is  no  longer  regarded  as  a  business  lot,  according  to  the  tea* 
timony. 
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But  it  is  said,  the  parfy  has  not  been  evicted  or  disturbed  in 
his  possession  of  the  lot,  and  can  not,  therefore,  defend  at  law. 
That  is  certainly  the  rule  where  the  defense  attempted  is  a 
failure  of  consideration  from  defect  of  title :  Hoy  et  al.  v.  IhUa- 
ferro,  8  Smed.  &  M.  740.  But  where  the  defense  set  up  is 
fraud  in  the  contract  of  sale,  apart  from  any  defect  of  title,  and 
independent  of  it,  there  the  defense  may  be  made  in  an  action 
upon  the  instrument:  Barringer  v.  Ne^U,  1  Smed.  &  M.  22; 
Brewer  v.  Harris,  2  Id.  84  [41  Am.  Dec.  687];  Ellis  v.  Martin, 
Id.  187. 

The  jury  found  a  verdict  for  the  defendant.  There  were  no 
exceptions  to  the  charges  of  the  court,  at  the  time  they  were 
given;  but  after  the  motion  for  a  new  trial  was  overruled,  the 
testimony  and  charges  of  the  court  were  set  out,  and  the  bill  of 
-exceptions  says,  "  and  therefore  the  jury  returned  a  verdict  for 
the  defendant;  to  all  of  which  the  plaintiff  excepts."  This  did 
not  amount  to  anything  more  than  an  exception  to  the  refusal  to 
^prant  a  new  trial,  because  not  reserved  or  taken  until  after  the 
verdict.  Smedes'  Dig. ,  Bill  of  Excep. ,  sec.  4.  The  instructions 
can  not  therefore  be  reviewed. 

We  think  the  verdict  was  in  accordance  with  the  testimony, 
and  with  the  law  as  herein  stated,  and,  therefore,  direct  that  it 
be  afiSrmed. 

Judgment  affirmed. 

Fraud  of  Vendor,  Vendee  Relieved  on  Ground  of,  in  Equitt,  when: 
See  Cullum  v.  Branch  Btmk,  37  Am.  Dec.  725,  and  note;  Ingram  v.  Morgan^  40 
Id.  626,  and  note.  The  principal  caae  waa  cited  in  Johmon  v.  Jones,  13  Smed. 
k  M.  582,  to  the  point  that  a  vendee  may  defend  at  law  for  any  fraud  in  the 
contract  of  sale  apart  from  and  independent  of  any  defect  in  the  title. 

OBJEcnoN  NOT  Taken  at  the  Trial,  and  not  presented  to  the  court,  can 
not  be  sustained:  State  v.  Morgan,  47  Anu  Dec  329;  Clark  v.  SuUe,  40  Id.  481; 
BeweUY.  Buck,  35  Id.  243.  The  principal  case  waa  cited  in  Drake  v.  Surget, 
30  Miss.  487«  to  the  point  that  an  objection  to  instruotiona  taken  for  the  first 
time  on  a  motion  for  a  new  trial  will  not  be  considered. 


Sands  v.  Robison. 

(12  Smsdm  ahd  BlABf  ball,  704.1 

No  Oatb  of  Secbect  is  Eequibed  from  Grand  Jurors  as  to  what  trans- 
pires among  them  in  the  discharge  of  their  office. 

OoMPBTENCT  OF  GRAND  JuRORS  TO  TESTIFY  is  peculiarly  a  matter  of  discre- 
tion with  the  court  to  discriminate  as  to  it;  and  in  an  action  of  slander, 
grand  jurors  are  competent  to  testify  to  the  uttering  of  the  supposed 
alanderous  words  before  them,  while  officiating  as  grand  jurors. 
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fa  AH  AcnoN  of  Slaitdeb,  where  the  defondant,  a  jnstioe  of  the  peace,  vol- 
vntarily  stated  before  the  grand  jory  the  charge  against  the  plaintiff,  as 
baring  repeatedly  come  to  him  as  a  mmor,  the  occasion  on  which  tho 
words  were  spoken  fnmishes  a  prima  fade  excuse  for  their  having  been, 
spoken,  and  it  falls  upon  the  plaintiff  to  show  that  the  occasion  was  only 
used  as  a  colorable  pretense,  and  to  establish  express  malice  in  the  de-^ 
fsndant. 

Ebbob  from  the  Monroe  counly  circuit  court.    The  opimoo 
states  the  case. 

Goodwin  and  Sale,  and  Ligon,  Lindsay^  and  Copp,  for  the 
plaintiff  in  error. 

Daviti  and  8.  Adams,  contra. 

By  Gourty  Thacheb,  J.  This  is  an  action  of  slander,  in  which 
the  juiy  found  for  Bohison,  the  plaintiff  below,  one  thousand 
dollars  damages. 

The  competency  of  certain  grand  jurors  to  testify  to  the  utter- 
ing of  the  supposed  slanderous  words  before  them,  while  offi* 
dating  as  grand  jurors,  was  objected  to  upon  the  trial. 

In  this  state,  no  oath  of  secrecy  is  required  from  grand  jurors,. 
as  to  what  transpires  among  them  in  the  discharge  of  their  office. 
The  question  then  is,  whether,  by  the  policy  of  the  law,  com- 
nuBicatioDS  to  them,  etc.,  are  to  be  deemed  privileged. 

It  would  certainly  be  a  great  breach  of  duty  for  a  grand  juror, 
while  the  inquest  was  in  session,  to  disclose  the  business  of 
that  body,  by  means  whereof  persons  accused  and  not  yet 
>n^ted  might  make  their  escape,  or  take  other  measures  to  de- 
feat the  course  of  public  justice.     Indeed,  in  a  certain  state  of 
<^ft6e,  a  grand  juror  might  thereby  render  himself  liable  to  a. 
ciiminal  charge  as  an  accessary,  after  the  fact,  in  the  commis* 
Bion  of  a  crime.     So,  as  many  charges  are  confided  to  that  body 
ftgainst  inuiTiduals,  which,  for  want  of  sufficient  proof,  or  from 
want  of  foundation  in  fact,  do  not  mature  to  a  presentment  or 
indictment,  common  prudence  and  charity,  and  a  regard  for  the 
peace  of  sociely  and  innocent  men's  reputations,  imperatiyely 
fihould  close  the  mouths  of  grand  jurors,  as  to  their  proceedings, 
After  the  expiration  of  their  session.     It  is  the  interest  of  all 
good  citizens  to  observe  this  rule,  in  order  to  secure  freedom  of 
liberation  and  opinion,  which  would  be  to  a  great  extent  im- 
P&u^  if  the  occurrences  of  a  session  were  afterwards  made  thei 
subject  of  comment  and  loose  and  malicious  conversation.     In* 
^^>  thus  a  grand  juror  might  well  subject  himself  to  an  action 
of  Blander.    But  ihe  policy  of  the  law  was  never  designed  to 
injure  or  punish  the  innocent,  or  to  obstruct  the  course  of  ju8« 
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4ice;  nor  can  that  role  be  upheld,  by  which  a  grand  jury  room 
4shall  be  converted  into  an  occasion  for  the  safe  and  irresponsible 
'Utterance  of  false  and  malicious  slander  against  upright  and 
honorable  citizens:  Huidekoper  y.  Cotton,  3  Watts,  56.  Hence 
it  will  be  seen  that  so  much  depends  upon  time  and  circum- 
stances, that  the  competency  of  a  grand  juror  to  testify  is  pecu- 
liarly a  matter  of  discretion  with  the  court  to  discriminate  as  to 
it.  In  the  present  case  we  see  no  valid  objection  to  the  compe- 
tency, since  the  subject-matter  of  their  evidence  had  been 
already  disclosed,  and  it  was  for  the  good  of  both  plaintiff  and 
•defendant  that  the  merits  of  the  aSair  should  be  fully  exposed. 

The  principle  by  which  the  finding  in  this  instance  may  be 
:^afely  tested  is  laid  down  by  Chief  Justice  Shaw  of  Massachu- 
-«etts,  in  Bradley  v.  ffeaih,  12  Pick.  163  [22  Am.  Dec.  418].  He 
-says:  **  Where  words,  imputing  misconduct  to  another,  are 
-spoken  by  one  having  a  duty  to  perform,  and  the  words  are 
spoken  in  good  faith,  and  in  the  belief  that  it  comes  within  the 
•discharge  of  that  duty,  or  where  they  are  spoken  in  good  faith 
"to  those  who  have  an  interest  in  the  communication,  and  a  right 
rto  know  and  act  upon  the  facts  stated,  no  presumption  of  malice 
:arises  from  the  speaking  of  the  words,  and  therefore  no  action 
icau  be  maintained  in  such  cas^s,  without  proof  of  express  malice. 
If  the  occasion  is  used  merely  as  a  means  of  enabling  the  party 
uttering  the  slander  to  indulge  his  malice,  and  not  in  good  faith 
to  perform  a  duty  or  make  a  communication  useful  and  bene- 
ficial to  others,  the  occasion  will  furnish  no  excuse:"  Bromage 
tv.  Prosser,  4  Bam.  &  Cress.  247;  Stark,  on  Slander,  200. 

The  defendant  below  was  a  justice  of  the  peace  of  the  counly, 
-and  he  stated  the  charge  against  the  plaintiff,  as  having  repeat^ 
•edly  come  to  him  as  a  rumor.  This  he  stated  voluntarily  to  the 
grand  jury.  No  prosecution  ensued  for  the  want  of  evidence, 
-or  other  reasons  which  do  not  appear. 

It  is  the  duty  of  every  citizen,  and  more  especially  of  justices 
of  the  peace,  even  without  the  statutes  requiring  them  so  to  do, 
to  prosecute,  in  every  legal  mode,  persons  who  have  within  their 
knowledge  been  guilty  of  crimes  or  misdemeanors.  The  occa- 
ision,  therefore,  on  which  the  words  were  spoken  furnishes  a 
^ima  facie  excuse  for  their  having  been  spoken.  It  fell,  then, 
upon  the  plaintiff  below  to  show  that  the  occasion  was  only 
used  as  a  colorable  pretense,  and  to  have  established  express 
malice  in  the  defendant.  The  only  ground  for  proof  of  this, 
was  that,  on  some  previous  occasion,  the  plaintiff  had  exacted 
lipecie  from  the  defendant  in  the  payment  of  a  debt     The 
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present  record  does  not  disclose  enough,  in  our  opinion,  to 
justify  the  finding  of  the  jury. 

The  judgment  i?  reversed,  and  a  new  trial  awarded.  « 

Gbound  of  Policy  or  Swearing  Grand  Jurors  to  Seceect:  Seo 
^aUv.  Bronghton,  45  Am.  Dec.  607. 

Express  Maucb  must  be  Shown  in  Action  op  Slander,  where  the 
words  were  spokeu  in  the  exercise  of  a  duty  or  for  good  motives:  FarU  v. 
Siarke,  33  Am.  Dec  536. 

Words  Privileged  because  .  Spoken  in  Judicial  Proceeding,  bo  aa 
not  to  be  actionable,  when:  See  Far  is  v.  Starke,  33  Am.  Dec.  536,  and  note; 
HaMkngt  v.  Lusk,  34  Id.  330;  Mmetr  v.  WaUon,  Id.  704. 


Pack  v.  Thomas. 

(13  Skxdks  ▲irx>^  M^mtHAM.,  It.] 

Parol  Evidemcb  is  Inadmissible  to  Vart  Terms  of  Chbox;  conse- 
quently, if  one  give  a  check  for  so  much  money,  it  is  not  competent  foi 
him  to  prove,  by  oral  testimony,  that  it  was  agreed,  either  expressly  or 
impliedly,  at  the  time  the  check  was  given,  that  it  should  be  payable  in 
banknotes. 

Competency  of  Evidence  is  to  be  Determined  bt  its  Legal  Effect;  it 
is  immaterial  how  long  or  circuitous  the  chain  may  be  by  which  the  end 
is  reached. 

Rule  as  to  Varying  Written  Instrument  by  Parol  Evidence  is  that 
where  the  law  requires  a  written  instrument,  or  where  parties  adopt 
that  mode  of  contracting,  it  is  a  matter  of  principle  and  policy  to  pre- 
vent inferior  evideuce  from  being  used,  either  as  a  substitute  for,  or  an 
alteration  of,  the  written  contract.  The  operation  of  an  instrument  can 
not  be  varied  by  showing  that  a  different  intention  existed  at  the  time 
it  was  made.  Its  legal  effect  must  be  preserved,  and  all  contemporane- 
ous expressions  or  circumstances  which  tend  to  vary  it  must  be  excluded, 
unless  established  by  proof  of  the  same  character. 

Koncs  of  Dishonor  op  Chkck  i.s  not  Necessary  where  the  drawer  had 
no  funds  in  the  bank  at  the  time,  although  he  may  have  had  reasonable 
grounds  to  believe  that  it  would  be  paid. 

Drawer  of  Check,  Injxtred  by  Want  of  Notice  of  its  Dishonor,  is 
only  exoneratoil  to  the  extent  of  the .  injury.  A  mere  partial  injury 
would  not  entitle  him  to  be  exonerated  from  the  whole  debt. 

£bbob  from  the  Madison  county  circuit  court.     The  opinion 
states  the  case. 

li.  Mayes,  for  the  plaintiff  in  error. 

4.  H.  Handy,  contra. 

By  Court,  Sharkey,  C.  J.    This  action  was  brought  on  a  check 
foi  one  thousand  three  hundred  and  thirty-five  dollars,  drawn 
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on  the  branch  of  the  Commercial  Bank  of  Natchez,  at  Canton^ 
by  Thomas  in  favor  of  Pack.  There  was  a  verdict  for  the  de- 
fendant, and  it  is  now  insisted  that  the  court  erred  in  admitting^ 
testimony,  and  also  in  its  charges  to  the  jury. 

The  first  point  raised  relates  to  the  admissibility  of  Stephens'^ 
testimony,  which  was  to  this  effect:  in  conversation.  Pack  stated 
to  the  witness,  that  he  (Pack)  had  met  defendant,  Thomas,  in 
Canton,  who  informed  him,  that  he  had  collected  a  debt  for  him 
as  attorney  in  notes  of  the  Brandon  Bank,  and  asked  Pack  if  he 
would  receive  them  in  payment;  Pack  replied  that  he  would  not,, 
and  they  separated.  They  met  again,  when  Thomas  asked  Pack 
what  he  ought  to  do  with  the  Brandon  notes;  the  latter  replied 
that  his  advice  would  be  to  deposit  them  in  the  Commercial 
Bank.  They  met  a  third  time,  when  Thomas  informed  Pack 
that  he  had  deposited  the  notes  as  advised,  and  offered  Pack  the 
check  in  question,  which  he  received,  without  saying  whether  be 
would  or  would  not  receive  the  Brandon  notes.  His  reason  for 
doing  so  was,  that  he  thought  the  bank  might  use  the  notes  and 
pay  him  in  money. 

The  cashier  of  the  bank  was  examined,  who  stated  that  Thomaa 
had  no  money  in  the  bank  at  the  time  the  check  was  drawn,  or 
afterwards,  except  in  Brandon  notes,  which  had  been  received 
as  a  kind  of  special  deposit,  and  that  Thomas  was  informed  when 
he  made  the  deposit,  that  money  would  not  be  paid  on  it.  Pay- 
ment of  the  check  was  demanded  and  refused,  though  the  cash- 
ier states  that  he  would  have  paid  it  in  Brandon  notes. 

Under  these  circumstances,  it  must  be  very  clear  that  Stephens*^ 
testimony  was  improperly  admitted.  It  was  an  effort  to  prove, 
from  circumstances,  an  agreement  to  receive  the  Brandon  notes- 
in  payment  of  the  check.  This  was  the  effect  of  the  testimony, 
and,  beyond  all  doubt,  the  object  of  its  introduction.  Then  the 
question  is  plainly  this:  If  one  give  a  check  for  so  much  money, 
is  it  competent  for  him  to  prove  by  oral  testimony,  that  it  was 
agreed,  either  expressly  or  impliedly,  at  the  time  the  check  was 
given,  that  it  should  be  payable,  not  in  money,  but  in  something 
else  ?  Is  it  competent  to  show  that  it  was  not  intended  as  a 
check  for  money,  although  it  calls  for  money  on  its  face  ?  This 
is  too  clearly  varying  the  legal  effect  of  the  instrument;  it  is 
changing  the  contract.  And  the  objection  is  not  obviated  by 
the  circuitous  method  of  arriving  at  the  fact.  The  competency 
of  evidence  is  to  be  determined  by  its  legal  effect.  It  is  imma- 
terial how  long  or  circuitous  the  chain  may  be  by  which  the  end 
is  reached.     It  would  have  been  just  as  free  from  objection,  il 


Digitized  by 


Google 


Jan.  1849.]  Pack  v.  TnoMAa  13T 

tbe  witness  had  said  in  so  many  words,  Mr.  Pack  agreed  to  re- 
ceire  Brandon  notes  for  tbe  check.  By  the  face  of  the  instru- 
ment it  is  one  thing,  a  check  payable  in  money;  by  the  proof 
offered  it  is  a  different  thing,  it  is  a  check  payable  in  depreciated 
bank  notes,  which  are  not  money.  It  might  as  well  have  been 
converted  into  a  check  for  any  other  commodity.  And  the  ob« 
ject  was  not  to  defeat  the  instrument  by  matter  subsequent, 
which  operated  as  a  discharge  or  a  new  contract;  but  to  Tary  its 
effect  by  showing  facts  which  transpired  before  and  at  the  time 
it  was  delivered. 

Tbe  rule  is  very  distinctly  laid  down,  that  where  the  law 
requires  a  written  instrument,  or  where  parties  adopt  that  mode 
of  contracting,  it  is  a  matter  of  principle  and  policy  to  exclude 
inferior  evidence  from  being  used,  either  as  a  substitute  for,  or 
as  an  alteration  of,  the  written  contract.  The  operation  of  an 
instnunent  can  not  be  varied  by  showing  that  a  different  inten- 
tion existed  at  the  time  it  was  made.  Its  legal  effect  must  be 
preserred,  and  all  contemporaneous  expressions  or  circum* 
stances  which  tend  to  vary  it  must  be  excluded,  unless  estab- 
lished by  proof  of  the  same  character:  3  Stark.  Ev.  994-1008. 
Oral  evidence  is  inadmissible  to  prove  that  a  general  acceptance 
of  a  bill  of  exchange  was  intended  to  be  conditional  only: 
Heaverin  v.  Donnell,  7  Smed.  &  M.  244.  It  is  inadmissible  to 
prove  that  a  promissory  note  was  intended  to  be  payable  at  a 
particular  time,  when  no  time  of  payment  was  expressed,  a& 
that  would  alter  its  legal  effect:  Thompson  v.  Ketchum,  8  Johns. 
189  (5  Am.  Dec.  332] ;  or  to  prove  that  one  who  had  engaged  in 
writing  to  become  surety  on  a  promissory  note,  was  only  to  be 
held  liable  in  case  of  the  insolvency  of  the  principfJ:  Hunt  v. 
Adams,  7  Mass.  519;  or  to  show  that  a  note  payable  at  a  day 
certain  was  to  be  payable  on  a  contingency  only:  3  Stark.  Ev. 
1008.  The  law  presumes  that  parties  mean  exactly  what  they 
have  said  in  writing,  and  that  they  have  said  all  that  was 
intended,  and  it  is  dangerous  to  relax  the  rule  which  holda 
them  to  their  written  contracts. 

It  is  also  insisted,  that  the  court  erred  in  refusing  to  instruct 
the  jury,  that  if  they  believed  from  the  evidence  that  when 
ITiomas  drew  the  check  he  had  not  funds  in  bank  for  its  pay- 
ment in  cash,  or  any  part  of  it,  but  only  Brandon  notes,  placed 
there  as  a  special  deposit  to  be  paid  out  in  the  same  notes,  and 
that  he  knew  cash  would  not  be  paid  by  the  bank  on  account  of 
mch  deposit,  they  ought  to  find  for  the  plaintiff.    This  chai^* 
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■should  have  been  given.  A  check  for  cash  is  not  payable  in 
depreciated  bank  notes,  or  other  specific  thing.  If  it  was  the 
jigreement  of  the  parties  that  Brandon  bank  notes  should  be 
received  in  payment,  the  check  should  have  been  so  drawn. 
Such  an  agreement  would  have  justified  the  refusal  of  the 
^*harge,  and  the  court  was  influenced,  no  doubt,  by  the  con- 
ifideration  that  Stephens'  testimony  might  establish  such  an 
4igreement,  but  we  have  sho?rn  that  it  was  incompetent  for  that 
purpose.  The  propriety  of  the  charge  is  made  manifest  by  the 
testimony  of  the  cashier. 

At  the  request  of  the  defendant,  the  court  gave  three  charges, 
which  were  also  made  the  ground  of  objections.  The  first  was, 
that  if  the  defendant,  when  he  drew  the  check,  had  any  reason- 
able ground  to  believe  it  would  be  paid,  he  was  entitled  to  due 
notice  of  dishonor,  and  the  law  was  for  the  defendant. 

Some  of  the  decided  cases  have  held  this  doctrine  applicable 
to  checks,  on  the  ground  of  their  resemblance  to  inland  bills  of 
exchange.  Whilst  there  is  a  resemblance  in  form,  they  are  still 
very  different  things;  they  differ  in  their  origin  and  object,  and 
it  may  be  very  questionable  whether  notice  of  dishonor  is  neces- 
sary in  any  case,  except  as  rebutting  evidence.  If  the  defend- 
ant should  show,  that  the  bank  in  which  the  deposit  was  made 
had  failed,  then  a  presumption  would  arise,  that  he  had  sus- 
tained an  injury,  which  would  be  rebutted  by  proof  of  notice. 
But  if  the  bank  continues  solvent,  no  injury  can  result  for 
want  of  notice.  A  check  is  supposed  to  be  drawn  on  an  actual 
deposit  of  money,  which  has  been  made  for  the  convenience 
and  safety  of  the  depositor,  in  a  bank  of  his  own  selection, 
which  acts,  as  his  agent  in  making  payments.  It  is  not  drawn 
on  a  commercial  transaction,  past  or  future,  but  it  is  a  means 
of  making  a  cash  payment.  The  debtor  answers  the  call  of  his 
creditor  by  saying:  **  I  have  deposited  the  money  with  my  banker 
for  you;  call  and  get  it  on  this  voucher,  which  transfers  the 
amount  to  your  use."  I£  the  check  be  received  by  the  creditor, 
he  thereby  impliedly  agrees  to  make  demand;  but  as  a  notice  is 
required  on  commercial  paper  to  protect  the  drawer,  its  object 
must  be  the  same  as  regards  checks.  If,  therefore,  no  injuiy 
can  result  from  want  of  notice  of  the  non-payment  of  a  check, 
then  of  course  notice  may  be  dispensed  with.  If  a  check  be 
drawn  without  funds  to  meet  it,  the  di-awer  can  not  be  injured 
Ity  a  failure  to  give  notice;  he  has  nothing  at  stake  to  lose,  and 
io  draw  a  check  under  such  circumstances  is  a  fraud.     Both 
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demand  and  notice  may  be  dispensed  with,  where  the  drawer 
has  no  funds  in  bank:  True  v.  Thomas,  16  Me.  36;  Mohawk 
Bank  t.  Broderick  and  Powell,  10  Wend.  304. 

If,  on  the  other  hand,  there  are  funds  in  bank,  and  payment 
be  refused,  they,  of  course,  remain  there  still  as  the  funds 
of  the  depositor.  They  are  just  where  he  placed  them,  and 
he  loses  nothing.  If  he  gets  clear  of  the  check  for  want  of 
notice,  he  is  evidently  a  gainer  that  much,  as  he  still  has  the 
money  on  deposit  The  law  there  would  not  presume  an  injuiy 
until  it  be  shown,  or  until  some  circumstance  be  established, 
sachas  the  failure  of  the  bank,  from  which  it  might  be  inferred. 
This  Tiew  is  in  accordance  with  the  opinion  of  Judge  Story:  In 
Hie  matter  of  Brown,  2  Story,  516.  It  is  the  doctrine,  too,  of 
the  case  of  Murray  v.  Judah,  6  Cow.  484,  in  which  it  was  decided 
to  be  incumbent  on  the  holder  of  a  check  to  present  it,  but  that 
ademand  at  any  time  before  suit  brought,  was  sufficient,  unless 
it  appeared  that  the  drawer  had  failed,  or  that  the  drawer  had  in 
fiome  other  way  sustained  an  injury.  The  plain  import  of  this 
case  is,  that  it  is  sufficient  for  the  holder,  in  the  first  instance, 
to  proTe  demand,  and  this  will  entitle  him  to  recover,  unless  the 
defendant  has  sustained  an  injuiy  for  want  of  notice  of  dishonor. 
That  proof  must,  of  course,  come  from  him  either  by  showing  it 
<liiecdy,  or  by  establishing  circumstances  from  which  the  law 
wouldinfer  an  injury,  as  the  failure  of  the  bank.  And  then,  again, 
the  plaintiff  may  negative  the  injury.  The  holder  of  a  check  takes 
the  risk  of  the  failure  of  the  bank  by  holding  it  up,  but  that  is  the 
only  liskhe  does  take:  Conroyv.  Trarren,3Johns.  Cas.  259[2Am. 
Dec.  156];  3Kent'sCom.  88,5thed.  The  charge  then  was  wrong. 
It  was  an  application  of  a  rule  of  commercial  law,  which  prevails 
as  to  bills  of  exchange,  to  a  check  which  is  a  thing  not  subject 
to  the  rule.  According  to  the  common  understanding  as  to  the 
object  of  a  check,  it  is  a  fraud  to  draw  it  without  money  in  de- 
posit. He  who  gives  a  check,  gives  with  it  also  a  guaranty  that 
he  has  the  money  in  bank,  and  he  can  have  no  reasonable 
l^und,  in  a  legal  sense,  to  expect  that  it  will  be  paid,  when  he 
has  no  funds  in  bank. 

The  second  charge  given  was  this:  "If  the  defendant  had 
rciosonable  ground  to  believe  the  check  would  be  paid,  and  sus- 
tained damage  or  injury  by  the  failure  to  notify  him  of  the  dis- 
honor in  due  time,  the  plaintiff  can  not  recover."  This  charge 
was  nunifestly  wrong,  not  only  for  the  reasons  above  given  on 

the  pr^jceding  charge,  but  for  the  further  reason,  that  if  the  de- 
lendai  t  was  even  injured  by  the  failure  to  give  notice,  he  was  only 
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thereby  exonerated  to  the  extent  of  the  injury.  A  mere  partial 
injury  would  not  entitle  him  to  be  exonerated  from  the  whole 
debt:  Story  on  Prom.  Notes,  p.  650,  sec.  492. 

The  third  charge  given  the  jury,  was,  that  if  they  believed 
from  the  evidence  that  the  Brandon  notes  were  deposited  in 
bank  by  the  defendant,  in  consequence  of  the  advice  or  author- 
ity from  the  plaintiff,  and  that  the  plaintiff  afterwards  took  tb» 
check,  and  then  knew  that  it  was  drawn  on  the  faith  of  the 
Brandon  notes,  which  had  been  deposited,  then  the  defendant 
was  entitled  to  notice  of  dishonor,  if  the  check  was  not  paid, 
and  if  no  such  notice  was  given,  they  must  find  for  the  defend- 
ant. 

Enough  has  been  said  already  to  show  the  impropriety  of  this 
charge.  The  ''advice  or  authority  of  the  plaintiff,"  as  to  the 
propriety  of  making  the  deposit,  can  have  no  influence  on  the 
question,  unless  they  amounted  to  an  agreement  to" receive  the 
Brandon  notes,  and  it  was  not  competent  to  prove  such  agree- 
ment in  the  manner  attempted.  The  check  should  have  been 
drawn  payable  in  the  Brandon  notes.  It  may  be,  that  in  good 
faith  the  plaintiff  should  have  received  the  Brandon  notes,  but 
with  that  question  we  have  nothing  to  do.  But  the  charge  was 
moreover  wrong  in  another  respect.  Even  if  notice  was  neces- 
sary, the  failure  to  give  it  only  entitled  the  defendant  to  be  dis- 
charged to  the  amount  of  injury  he  actually  sustained.  He  may 
have  suffered  a  loss,  but  it  may  have  been  inconsiderable.  If 
be  lost  a  fourth,  a  third,  or  half  the  amount  of  his  deposit, 
such  loss  would  not  entitle  him  to  be  discharged  from  the  whole 
debt. 

Judgment  reversed,  and  cause  remanded. 

Parol  Evidekcb  to  Vabt  Legal  Effect  of  WBrraro:  See  Bond  v. 
Fardyce,  49  Am.  Dec.  561;  Bank  qf  Utica  v.  Finch,  Id.  175;  8}fioe8ter  v. 
Downer,  Id.  786;  Barnes  v.  Simms,  Id.  435.  and  note. 


Garland  v.  Hull. 

fl3  Smzdu  avd  Mamham.,  7G.] 

Equttt  has  No  Jurisdiction  of  Suit  to  Recover  General  Balance  of 
AN  AocouNT  for  goods  sold,  where  the  demands  songht  to  be  recovered 
are  all  legal  demands  unconnected  with  any  fraud,  lien,  or  tnuit. 

Goods  Sold  the  Grantor  of  a  Plantation  Constitute  No  Charge  upon 
tlie  plantation,  although  bought  for  its  use,  and  a  grantee  could  not  bt 
rendered  liable  for  them  unless  by  direct  agreement  in  writing. 
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Pro  CoNrssso  Ordkr  can  not  Justift  a  Decree  against  one  who  hai 
been  directed  to  answer  over,  upon  exceptions  being  sustained  to  his 
answer,  and  fails  to  do  so,  unless  a  state  of  facts  is  made  out  by  the  bill 
which  rendered  him  liable  in  this  mode  of  proceeding. 

Bill  in  chancery  filed  by  Hull  against  Burr  Garland  and 
Samuel  Garland,  alleging  substantially  that  Samuel  Garland 
•was  the  owner  of  a  plantation,  and  that  Burr  Gurland  was  his 
superintendent  and  agent;  that  complainant  sold  merchandise 
to  a  large  amount  to  Burr  Gkurland  as  agent  for  Samuel  Garland 
(who  resided  in  another  state),  for  the  use  of  the  plantation, 
not  on  his  personal  responsibility,  but  relied  on  the  plantation 
as  security;  that  a  portion  of  the  debt  remained  unpaid;  the 
bill  farther  alleges  that  there  was  a  debt  owing  certain  physi- 
<:ian8  for  services  on  the  plantation,  and  also  a  debt  owing  the 
overseer,  and  that  the  complainant  was  the  assignee  of  these 
claims.    The  bill  prays  for  an  account  to  be  taken,  and  for  a 
decree  for  the  balance  found  due.     The  answer  of  Burr  Garland 
denies  that  the  goods  were  sold  on  the  credit  of  Samuel  Gar- 
land, and  alleges  that  it  was  contracted  on  his  own  credit;  the 
answers  of  both  defendants  allege  that  Burr  Garland  had  been 
owner  of  the  plantation,  and  had  sold  it  to  Samuel  Garland; 
that  the  greater  part  of  these  debts  had  been  contracted  beibre 
the  sale;  both  defendants  deny  that  Burr  Garland  was  the  agent 
and  superintendent  of  the  plantation;   and  both  defendants 
daim  that  equity  has  no  jurisdiction  of  the  case.     Various  ex- 
ceptions to  the  answers  having  been  sustained,  the  bill  was 
taken  for  confessed  on  a  failure  to  answer  further.    The  chan- 
cellor decreed  an  account  to  be  taken  of  all  that  had  been  fur- 
nished the  plantation  since  Samuel  Gturland's  ownership,  and 
that  he  should  be  charged;  Samuel  Garland  prayed  an  appeal 
from  this  interlocutory  decree,  which  was  granted. 

William  and  WUliam  G.  Thompson,  for  the  appellant. 

^.  Shelton,  contra. 

By  Court,  Clatton,  J.  This  was  a  bill  filed  in  the  superioz 
coortof  chancery  to  recover  the  amount  of  several  open  accounts. 
Answers  were  filed,  which  were  also  framed  to  operate  as  demur- 
rers. 

It  is  not  easy  to  perceive  under  what  head  of  equity  jurisdic- 
tion the  cause  can  be  placed.  The  demands  sought  to  be  recov- 
^  are  all  plainly  legal  demands,  unconnected  with  any  lien 
or  trust  which  could  give  a  court  of  chancery  jurisdiction. 
There  is  no  fraud  in  the  case.    There  is  no  ground  for  the  ae- 
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sumption  in  the  argument  that  it  is  a  proceeding  in  rem.  The* 
bill  is  not  framed  with  any  such  view.  It  claims  a  general  bal- 
ance of  account,  and  claims  to  have  it  satisfied  out  of  a  particu- 
lar estate,  but  it  shows  ho  lien  or  incumbrance  upon  the  estate, 
nor  any  right  to  proceed  against  it,  which  does  not  exist  in 
every  instance  where  credit  is  given  to  any  one  who  owns  prop- 
erty or  estate  of  any  kind. 

The  very  exhibits,  too,  filed  with  the  bill,  defeat  the  recoveiy. 
The  accounts  are  all  made  out  against  Burr  Garland.  Nearly 
all  of  them  arose  before  the  sale  of  the  estate  to  Samuel  Garland. 
They  constituted  no  charge  upon  the  estate.  There  is  no  alle- 
gation of  any  direct  undertaking,  upon  the  part  of  Samuel  Gtur- 
land,  to  pay  them.  He  could  not  be  rendered  liable  for  them^ 
unless  by  direct  agreement  in  writing. 

Exceptions  were  filed  to  the  answer  of  Samuel  Gttrland,  and? 
sustained  to  some  extent.  He  was  directed  to  answer  over,  but 
failed  to  do  so,  and  a  pro  confesso  order  was  thereupon  taken 
against  him.  This  order  could  not  justify  a  decree  against  him, 
unless  a  state  of  case  is  made  out  by  the  bill  which  rendered 
him  liable  in  this  mode  of  proceeding.  We  have  endeavored  to- 
show  that  this  was  not  done,  and  that  the  demurrer  was  a  fulF 
answer  to  the  whole  bill.  To  hold  that  the  court  of  chancery 
might  render  a  decree  in  this  case,  would  be  to  enlai'ge  its  juris- 
diction beyond  any  known  limit. 

Decree  reversed  and  bill  dismissed. 


Equity  Jurisdiction  in  Matters  of  Account:  See  Brecbenridge  v, Brooks^ 
12  Am.  Dec.  401;  Smiley  v.  Bell,  17  Id.  SIS;  Ludlow  v.  Shnond,  2  I<L  291;. 
Breckenridge  v.  JJoUand,  20  Id.  123;  Dulaney  v.  Hqfman,  28  Id.  207;  Sturte- 
vaiU  V.  Goode,  27  Id.  58G;  AlcClure  v.  Miller,  21  Id.  622;  lee  also  Bracks  v^ 
Preston,  44  Id.  412;  Oreen  v.  Creighion,  48  Id.  742. 


Box  V.  Stanford. 

[13  Smedeb  and  Mabbbazx,  98.] 

Part  Performance  of  Parol  Contract  for  Sale  of  Land  does  not  take 
it  ont  of  the  statute  of  fraads. 

On  Parol  Contract  for  the  Sale  of  Lands,  the  fact  that  it  formed  a. 
part  of  the  agreement  iUelf  that  it  should  be  reduced  to  wriidng,  and  that 
the  defendant  fraudulently  evaded  this  part  of  the  contract,  is  not  suffi- 
cient to  take  the  case  out  of  the  statute  of  frauds. 

Courts  have  No  Dispensing  Power  over  Statutes;  where  they  oontaio^ 
no  exceptions,  the  courts  can  make  none;  if  they  are  too  rigid  in  their 
terms,  the  remedy  is  with  the  legislature. 
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Statuti  or  Frauds  mat  be  Takex  Advantagb  of  by  Bbmubkbb, 
although  the  bill  alleges  that  the  contract  was  prevented  from  being  put 
iu  writing  by  the  fraud  of  the  defendant,  if,  admitting  the  fraud  aa 
charged,  the  complainant  is  entitled  to  no  relief. 

Appeal  from  a  decree  for  specific  performance,  rendered  on  the 
chancery  side  of  the  circuit  court  of  Tippah  county.  The  opin- 
ion states  the  case. 

ZJ!  Wordy  A.  Hutchison,  and  N.  S.  Price,  for  the  appellants. 

0.  Davis,  J,  W.  Thompson,  and  E,  W.  Waller,  contra. 

By  Court,  Clayton,  J.  This  was  a  bill  filed  on  the  chancery 
side  of  the  circuit  court  of  Tippah  county,  by  the  purchaser 
against  the  vendor,  to  enforce  the  specific  performance  of  a  parol 
contract  for  the  sale  of  a  tract  of  land.  The  bill  states  that  it 
was  agreed,  when  the  contract  was  first  made,  that  it  should  be 
reduced  to  writing  at  some  convenient  time  afterwards,  but  when- 
ever the  complainant  would  make  application  for  that  purpose, 
Box  would  waive  it  in  some  way,  and  say  it  should  all  be  right. 
It  also  alleges  acts  of  part  performance  to  take  the  case  out  of 
the  statute  of  frauds.  These  last  may  be  laid  out  of  view  at 
once,  because  it  is  now  the  settled  doctrine  of  this  court,  that  no* 
exceptions  of  that  character  will  be  ingrafted  upon  the  statute; 
Beaman  v.  Buck,  9  Smed.  &  M.  210.  There  was  a  demurrer  to 
the  bill,  which  was  overruled  in  the  court  below,  and  after  an- 
swer filed,  a  decree  was  rendered  for  the  complainant,  directing 
a  specific  performance  of  the  contract.  The  statute  of  f rauda 
was  not  relied  upon,  either  in  the  answer  or  by  plea. 

The  circumstance  principally  relied  on,  to  take  this  case  out 
of  the  statute,  is  the  allegation  that  it  formed  a  part  of  the 
agreement  itself,  that  it  should  be  reduced  to  writing,  and  that 
the  defendant  fraudulently  evaded  this  part  of  the  contract.  la 
that  sufficient,  upon  demurrer,  to  take  the  case  out  of  the  statute  ? 
The  distinct  gro;md  upon  which  equity  interposes  at  any  time,, 
to  take  a  case  out  of  the  statute,  is  to  prevent  a  fraud  by  one 
party  upon  the  other.  They  are  all  cases  of  exception  out  of  the 
statute.  The  exception  made  by  the  English  courts  in  favor  of 
»kgreements  intended  to  be  reduced  to  writing,  but  prevented  hj 
the  fraud  of  one  of  the  parties,  rests  upon  precisely  the  same 
ground:  2  Story's  Eq.  63,  77.  The  doctrine  which  lets  in  one 
equitable  exception,  opens  the  door  for  the  whole  innumerable 
series.  There  is  no  consistent  medium  course.  Either  all  the 
equitable  exceptions  introduced  by  the  English  courts  must  be 
»<iniitted,  oi  we  must  adhere  to  the  plain  provisions  of  the 
statute. 
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One  of  the  greatest  masters  of  the  English  equity  system  has 
«aid,  "  that  the  relaxation  of  the  statute  has  been  the  ground  of 
much  perjuiy  and  of  much  fraud.  If  the  statute  had  been  vigor- 
ously observed,  few  instances  of  J>arol  agreements  would  have 
occurred;  of  necessity,  they  would  have  been  reduced  to  writing. 
Whereas  it  is  manifest  that  the  decisions  on  the  subject  have 
opened  a  new  door  to  fraud.  It  is  a  common  expression  at  the 
bar,  that  it  has  become  a  practice  to  '  improve  gentlemen  out  of 
their  estates.'  It  is,  therefore,  absolutely  necessaiy,  for  courts  of 
equity  to  make  a  stand,  and  not  to  carry  the  decisions  further:" 
Lindsay  v.  Lynch,  2  Sch.  &  Lef.  4. 

If  it  were  a  mere  matter  of  policy  and  expediency,  we  should 
be  inclined  to  follow  this  reasoning,  and  to  take  a  stand  upon 
the  statute  itself,  refusing  to  introduce  any  exceptions.  But 
with  us  it  assumes  a  higher  attitude.  It  has  been  our  course  to 
adhere  to  the  plain  provisions  of  our  statutes,  because  they  are 
guides  as  well  for  the  courts  as  for  the  country.  The  courts 
have  no  dispensing  power  over  them.  Where  they  contain  no 
•exceptions,  the  courts  can  make  none.  If  they  are  too  rigid  in 
their  terms,  the  remedy  is  with  the  legislature. 

If  it  be  said  that  the  defense  should  have  been  made  by  plea 
itnd  answer,  rather  than  by  demurrer,  because,  as  a  general  rule, 
a  charge  of  fraud  must  be  answered,  the  reply  is,  that  an 
answer  is  needless,  if,  when  it  admits  the  fraud  as  charged, 
the  complainant  is  still  entitled  to  no  relief.  This  is  the  case 
here,  otherwise  a  dangerous  innovation  would  be  made  upon 
the  statute. 

A  party  may  admit  t)ie  parol  agreement  in  his  answer,  and  yet 
insist  on  the  statute:  2  Story's  Eq.  60.  It  is  the  same  thing  to 
demur,  thereby  admitting  the  facts,  but  denying  the  right  to 
relief. 

These  principles  show  that  the  decree  of  the  circuit  court  is 
•erroneous.  It  must  be  reversed,  the  demurrer  sustained,  and 
the  bill  dismissed. 

Pabt  Pbsfobicai70£  Takes  Parol  Contbaot  out  of  Statutb  of  Fbauds, 
when  and  when  not:  See  Osborne  v.  Phelp9,  48  Am.  Dec  133;  Briscoe  v. 
BronaugK,  46  Id.  108;  IVeed  v.  Terru,  45  Id.  257;  Bobbins  v.  MeKniglU,  Id. 
406. 

Statute  of  Frauds  can  kot  be  Taken  Advantage  op  by  Demurree^  bui 
must  be  specially  pleaded:  Switzer  v.  S kites,  44  Am.  Deo.  723. 

Effect  of  Statute  of  Frauds  where  it  is  Part  of  Original  Agree- 
ment to  Put  Contract  in  vVriting.— The  lord  keeper,  in  Boliis  v. 
WhUeing,  I  Vem.  151,  was  of  the  opinion  that  if  it  was  a  part  of  the  original 
4igreement  that  the  contract  should  be  put  in  writing,  that  the  statute  of 
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frudt  ooold  not  be  pleaded,  and  the  defendant  wonld  hare  to  answer.    At 
this  point  was  not  in  issne,  this  opinion  is  bnt  dictum,  and  not  binding  as 
authority.    Bnt  in  Leak  t.  Mcrrieey  2  Ch.  Gas.  135,  the  point  was  directly 
iuYolved.    In  that  case,  the  complainant  filed  a  bill  to  enforce  a  parol  agree- 
ment, and  alleged  that  it  was  piut  of  the  original  agreement  that  it  should 
be  executed  by  a  writing  by  a  certain  time;  and  the  lord  keeper,  on  ascer- 
taining that  such  was  the  case,  overruled  a  plea  of  the  statute  of  frauds, 
la  the  ?ery  few  cases  that  bavo  arisen  presenting  this  question,  the  doctrine 
v!  these  cases  has  not  been  followed.     Browne,  in  his  work  on  the  statute 
of  fraaJs,  disapproves  it.     In  discussing  this  question  and  the  above  cases, 
he  asys,  scclion  446:  **  Lord  Keeper  North,  in  a  case  arising  a  few  years  after 
the  enactment  of  the  statute,  and  where  it  was  pleaded  and  the  plea  allowed, 
IS  reported  to  have  been  of  opinion  that  if  a  plaintiff  laid  in  his  bill  that  it 
was  part  of  the  agreement  that  the  agreement  should  be  put  in  writing,  it 
ironld  alter  the  case,  and  possibly  require  an  answer  [HoUis  v.  WhiUing^ 
wpra\    And  ho  appears  to  have  actually  decided  to  that  effect  in  the  case 
of  Lwk  V,  Aforrieet  occurring  shortly  afterwards  at  the  same  term.    But 
Lord  Thurlow,  when  the  first  of  these  cases  was  quoted  before  him,  re- 
loarked  that  it  was  never  decided,  and  added:  *I  take  that  to  have  been  a 
•ingle  case,  and  to  have  been  overruled.    If  yon  interpose  the  medium  of 
fraud  by  which  the  agreement  is  prevented  from  being  put  into  writing,  I 
agree  to  it;  otherwise,  I  take  Lord  North's  doctrine  to  be  a  single  decision, 
and  contradicted,  though  not  expressly,  yet  by  the  current  of  opinions' 
[WhUechwrch  v.  Bevis,  2  Bro.  C.  0.  565.]     In  speaking  of  it  as  a  single 
dedsioD,  his  lordship  would  seem  to  have  overlooked  the  case  of  LecJs  v. 
Momce;  but  however  the  question  might  stand  upon  a  view  of  the  early 
«athoritie8,  the  doctrine  referred  to  has  clearly  not  been  recognized  in  those 
of  later  cases.     Indeed,  as  is  remarked  by  an  acute  writer  on  equity  pleadings, 
'If  an  allegation  that  it  was  part  of  the  agreement  that  the  contract 
•hoold  be  put  in  writing  could  prevent  a  plea  of  the  statute,  the  effect 
in  practice  would  be  that  the  statute  never  could  be  pleaded,  at  least  with- 
out a  particular  denial  of  such  allegation,  rendering  the  plea  anomalous' 
(Beamea' Elements  of  Pleas  in  Equity,  181,  182]." 

The  mle  is  different  where  it  was  originally  intended  to  put  the  agreement 
b  writing,  but  the  execution  of  the  writing  was  prevented  by  fraud;  and  in 
nch  a  case,  the  writers  on  this  subject  are  agreed  that  the  statute  of  frauds 
^  not  apply:  1  Fonbl.  Equity,  o.  3,  sec.  8,  p.  186;  3  Wooddesson's 
I'^ctares,  258;  Newland  on  Cont.,  c.  10,  p.  179;  Watennan  on  Specific  Per- 
formance, sec.  240;  1  Story's  Eq.  Jur.,  sec.  768.  The  reason  of  this  is  plain: 
"This  statute  was  made  to  prevent  fraud  as  well  as  perjury.  It  has,  there- 
^1  been  considered  in  equity  that  where  a  party  sets  up  the  statute  of 
^da  &8  the  means  of  eluding  the  performance  of  an  agroemeitt,  the  object 
of  which  his  ou-n  fraudulent  conduct  at  the  time  prevented  from'  being 
••cured  by  the  proper  means,  it  would  be  encouraging  one  of  the  eviU  which 
the  legiaUture  wished  to  correct  to  allow  the  statute  to  be  applied  to  such 
porpoee:"  Newland  on  Cont,  c  10,  p.  179.  This  doctrine  has  not,  how- 
«ver,  met  with  the  approval  of  some  judges.  Wells,  J.,  in  GUusv,  J^ulhert, 
102  Mass.,  at  page  30  of  the  opinion  says:  **It  makes  no  difference  whether 
the  want  of  a  writing  was  accidental  or  intentional,  by  way  of  refusal  or  by 
ftttfon  of  mutual  mistake;  nor  that  there  were  false  representations  and  a 
pretense  of  conveying  the  land,  but  a  fraudulent  evasion,  by  means  Trbercof 
thertf'was  no  conveyance  in  fact,  and  no  proper  written  evidence  of  tlie  ngree- 
Bcntto  convey.  From  the  oral  agreement  there  can  be  derived  no  legal 
AM.  Dig.  Vol.  LI— 10 
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right,  either  to  hare  performance  of  its  stipulatioiiB  or  written  evidence  of 
its  terms.  So  long,  therefore,  as  the  effect  of  the  fraud  or  mistake  extend* 
no  farther  than  to  proTent  the  execution,  or  withhold  from  the  other  party 
written  eyidence  of  the  agreement,  it  does  not  famish  sufficient  ground  for 
the  court  to  disregard  the  statute  of  frauds,  and  enter  into  the  investigation 
of  the  oral  agreement  for  the  purpose  of  investigating  it"  And  at  pages  38- 
and  39  he  says:  '*  It  has  often  been  asserted  that  where  one,  by  deceit  or 
fraudulent  contrivance,  prevents  an  agreement  intended  to  be  put  in  writing. 
from  being  properly  written  or  executed,  he  shall  not  avail  himself  of  the 
omission,  and  shall  not  be  permitted  to  set  up  the  statute  of  frauds  against 
the  proof  or  enforcement  of  the  parol  agreement,  or  of  the  parol  stipulation 
improperly  omitted.  But  in  our  opinion,  this  doctrine  would  practically 
annul  the  statute.  The  tendency  of  the  human  mind,  when  fraud  and  in- 
justice are  manifest,  is  to  strain  every  point  to  compass  its  defeat,  and  to 
render  full  redress  to  the  party  upon  whom  it  has  been  practiced:  Mundy  v. 
Joll%ffe,  5  Myl.  &  Cr.  167;  Taylor  v.  Luther,  2  Sumn.  233.  This  influence  has 
led  to  decisions  in  which  the  facts  of  the  particular  case  were  regarded  more 
than  the  general  principles  of  public  policy  upon  which  the  statute  is  founded 
and  entitled  to  be  maintained.  Courts  have  sometimes  regarded  it  as  a 
matter  of  judicial  merit  to  wrest  from  under  the  btatut^  all  cases  in  which 
the  lineaments  of  fraud  in  any  form  were  discernible.  But  the  influence  of 
moral  reprobation  of  deceit  and  fraud,  however  commendable  in  itself,  is 
liable  to  mislead,  if  taken  as  the  guide  to  judicial  decrees.  Wo  apprehend 
that  in  most  instances  where  fraud,  occasioning  a  failwe  of  written  evi- 
dence of  an  agreement,  or  particular  stipulation,  has  been  held  to  take 
the  case  out  of  the  statute  of  frauds,  there  was  some  fact  of  prejudice  to 
the  party,  or  change  of  situation  consequent  upon  the  fraud,  which  was 
regarded  as  sufficient  to  make  up  the  elements  of  an  equitable  estoppel. 
In  such  case,  the  argument  is  transferred  to  the  simple  question  of  the  suffi- 
ciency of  the  additional  circumstance  for  that  purpose.  *  *  •  *  It  mi;st 
bo  manifest,  however,  that  without  such  consequent  act  there  would  be  no 
standing  for  the  case  in  a  court  of  equity.  That  which  moves  the  court  to  a 
decree  to  enforce  the  agreement  is  not  the  artifice  by  which  the  execution  of 
the  writing  has  been  evaded,  but  what  the  other  party  has  been  induced  to 
do  upon  the  faith  of  the  agreement  for  such  a  writing.  It  is  not  that  deoeit, 
misrepresentation,  or  fraud,  of  itself,  entitles  a  party  to  an  equitable  remedy; 
but  that  equity  will  interfere  to  prevent  the  accomplishment  of  the  frand 
which  would  result  from  the  enforcement  of  legal  rights  contrary  to  the  real 
agreement  of  the  parties.  Indeed,  the  fraud  which  alone  justifies  this  exer^ 
cise  of  equity  powers,  by  relief  against  the  statute  of  frauds,  consists  in  the 
attempt  to  take  advantage  of  that  which  has  been  done  in  performance  or 
upon  tlie  faith  of  an  agreement,  while  repudiating  its  obligations  under  cover 
of  the  statute."  In  WUaon  y.  Ray,  13  Ind.  1,  also,  it  was  held  that  a  fraud- 
ulent refusal  to  put  a  contract  in  writing  could  not  have  the  effect  of  putting 
it  in  writing.  And  although  in  ViscounieM  MorUacute  v.  Maxwell,  1  P.  Wms. 
618,  tho  lord  chancellor  said  that  in  cases  of  fraud  equity  would  relieve  even 
against  the  words  of  the  statute,  yet  where  there  was  no  fraud,  but  only  a 
reliance  upon  the  honor,  word,  or  promise  of  the  defendant,  the  st4ltat« 
would  apply  and  equity  would  not  interfere. 
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Wolfe  v.  Dob  ex  dem.  Dowell. 

[13  Skedbs  AMD  Mabbhaix,  103.] 

Vrov  Payment  of  Debt  Sbcubed  by  Mobtoagb,  the  mortgagee  must,  o» 
the  mortgagor's  request,  enter  satisfactiou,  which  will  operate  as  a  dls- 
chai^  of  the  mortga^  When  this  is  done,  the  whole  legal  and  equi- 
table title  revests  in  the  mortgagor,  as  if  a  formal  reconyeyance  had  been, 
made;  but  until  this  is  done,  or  some  other  mode  pursued  to  yest  hin^ 
with  the  legal  title,  the  mortgagor,  eyen  after  payment  of  the  debt,  ha» 
1>ut  an  equity. 
Deed  of  Trust  is  bxtt  a  Species  of  Mobtgage,  and  is  included  within  the 

atatate  prescribing  the  entering  of  satisfaction  of  mortgages. 
LuBQJTY  TO  Execution  of  Mortgagor's  Interest.— When  the.debt  is  fully 
paid,  the  mortgagee,  or  the  trustee  in  a  deed  of  trust,  holds  but  a  naked 
legal  title  for  the  debtor,  who  has  the  whole  beneficial  interest,  which  it 
subject  to  sale  on  execution;  but  until  full  payment,  the  debtor  has  n«. 
interest  which  can  be  sold;  and  if  satisfaction  has  not  been  entered,  the- 
porchaaer  gets  but  an  equity,  which  must  be  enforced  in  chancery. 
When  Grantor  in  Deed  of  Trust  Conveys  the  Property  afterwards  Uh 
the  party  secured  by  the  deed  of  trust,  the'conyeyance  does  not  extin* 
gnish  the  deed  of  trust,  but  passes  only  his  equitable  title;  in  such  a  cast- 
the  legal  title  remains  in  the  trustee,  and  until  it  is  united  with  the- 
equitable  title,  an  ejectment  can  not  be  sustained. 
Os  Payment  of  Debt  Secured  by  Deed  of  Trust,  the  trust  docs  not  be- 
come extinguished  and  the  title  absolute  in  the  grantor  until  something* 
has  been  done  which  is  equiyalent  to  a  reconyeyanoe. 
Plaintiff  in  Ejectment  can  only  Recover  upon  Strength  of  his  Owir 
Title,'  as  being  good  against  the  world,  or  as  being  good  against  the 
defendant  by  estoppel. 
Where  Both  Plaintiff  and  Defendant  in  Ejectment   Claim  under 
Common  Source  of  title,  the  plaintiff,  in  the  first  instance,  need  go  no 
further  than  the  title  of  the  person  under  whom  they  both  claim;  buir 
the  defendant  may  set  up  a  title  adverse  to  that  of  such  person,  and  if 
he  does,  the  plaintiff  must  show  such  title  to  be  invalid  or  produce 
some  superior  title,  or  faiL 

Ejectment  for  four  lots  of  land.     The  plaintiffs  claim  under 
execution  sale  on  judgments  against  Haring,  Bappelye,  and 
others,  rendered  November  6, 1837;  the  sale  took  place  on  Oc- 
tober 17,  1842.     The  defendants  showed  that  Eappelye  and 
^e,  on  January  17,  1837,  conveyed  the  property  in  question  to- 
trustees,  to  secure  Haring  the  payment  of  fifty  thouf^and  dollars. 
It  was  also  proved  that  Eappelye  and  wife,  on  April  9, 1837, . 
conAeyed  the  property  to  Haring  by  a  deed  of  warranty,  for  a  valu- 
kUfe  consideration.     There  was  also  evidence  tending  to  show  thai 
the  debt  secured  by  the  deed  of  trust  had  been  discharged.    Th%t 
defendant  claimed  under  Haring  through  sundry  mesne  convey- 
iQoes.    The  charges  given  sufficiently  appear  from  the  opinioD 
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t>f  the  court.    Verdict  for  the  plaintiff.    The  defendant  moTed 
-ior  a  new  trial,  and  on  it  being  denied,  sued  out  a  writ  of  error. 

JUason  and  BunoeU,  for  the  plaintiff  in  error. 

ISmedes  and  Marshall,  contra. 

By  Court,  Clatton,  J.  This  was  an  action  of  ejectment  in 
the  circuit  court  of  Warren  couniy,  for  four  lots  in  the  diy  of 
Vicksburg.  Various  exceptions  were  taken  in  the  progress  of 
4he  trial  to  the  admission  and  exclusion  of  testimony;  to  the 
-charges  given  and  refused  by  the  court;  and  to  the  refusal  to 
r^;rant  a  new  trial.  As  the  judgment  will  have  to  be  reyersed,  we 
ehall  not  notice  all  of  the  tcij  numerous  points  made  in  the 

'4»U8e. 

Before  we  proceed  U>  consider  the  chaiges  in  this  case,  we  will 
make  some  remarks  in  regard  to  the  case  of  Brown  t.  Bartee,  10 
'Smed.  &  M.  268,  which  has  been  Teiy  much  relied  on  by  the 
-xM^unsel  of  the  plaintiff  in  error.  There  Turner  had  executed  a 
-deed  of  trust  to  Wade,  for  the  benefit  of  Bartee,  and  had  after- 
wards conveyed  the  lots  to  Bartee,  by  what  purported  to  be  an 
-absolute  conveyance  in  fee  simple.  Wade,  the  trustee,  iifter- 
^^aids  sold  and  conveyed  the  lots  likewise  to  Bartee.  After  the 
^secution  of  the  deed  of  trust,  and  before  the  execution  of  the 
absolute  conveyance  from  Turner  to  Bartee,  a  judgment  had 
l)een  recovered  against  Turner,  and  the  lots  sold  under  the  exe- 
cution, after  the  absolute  deed  had  been  made,  but  before  the 
•trustee  conveyed  to  Bartee.  Brown  became  the  purchaser  at  the 
'execution  sale.  It  was  contended,  that  the  absolute  conveyance 
•by  Turner  to  Bartee,  was  a  rescission  of  the  deed  of  trust,  and 
^let  in  the  judgment  against  Turner.  There  was  no  question  in- 
volved as  to  the  sale  of  an  equity,  when  the  whole  interest  was, 
in  fact,  in  the  debtor,  and  nothing  but  a  naked  outstanding  legal 
4a  tie  in  another  for  his  use.  The  truth  in  that  case  was,  that  the 
^whole  equitable  interest  was  in  the  creditor,  the  naked  legal  title 
'was  in  the  trustee,  and  the  debtor  had  neither  a  legal  nor  an  equi- 
^^ble  estate.  The  only  point  decided,  therefore,  was,  that  the 
purchaser  under  the  execution  got  nothing,  for  the  debtor  had 
mo  titl''  of  any  sort.  The  case  comes  far  short  of  deciding,  that 
'^an  equitable  interest,  whether  an  equity  of  redemption  or  of  any 
other  character,  can  not  be  sold  under  execution,  when  the  whole 
t)eneificial  interest  is  in  the  judgment  debtor,  and  nothing  is 
•outstanding  but  a  naked  legal  title  for  his  use.  Some  of  the 
•expressions  of  the  court  ore  very  general,  but  when  construed 
cmth  reference  to  the  facts  before  it,  have  a  veiy  remote,  if  any,. 
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bearing  in  this  cauBe.  They  can  not  relate  to  a  case  in  whiob< 
the  trust  has  been  extinguished  by  the  full  payment  of  the  deU^ 
due,  and  the  whole  beneficial  interest  therefore  is  in  the  mort^ 
gagor,  or  grantor  in  the  deed  of  trust,  with  nothing  but  the- 
naked  legal  title  in  the  trustee  for  his  benefit. 

Onr  statute  directs,  that  upon  payment  of  a  debt  secured  hy- 
mortgage,  the  mortgagee  shall,  ''  at  the  request  of  the  mort- 
gagor, enter  satisfaction  upon  the  margin  of  the  record  of  suclk 
mortgage,  which  shall  forever  thereafter  discharge,  defeat^  and 
release  the  same:"  Hutch.  Code,  611.  Wh^n  this  is  done,  the^ 
i^ole  legal  and  equitable  title  revest  in  the  mortgagor,  as  if  a^ 
formal  reconveyance  had  been  made.  But  until  this  is  done,  or- 
Borne  other  mode  pursued  to  vest  him  with  the  legal  title,  the^ 
mortgagor,  even  after  payment  of  the  debt,  has  but  an  equity:: 
See  Watson  v.  Dickens,  12  Smed.  &  M.  615.  A  deed  of  trust  i» 
but  a  species  of  mortgage,  and  is  included  by  the  statute. 

In  regard  to  the  statutes  for  the  sale  of  trust  property  under 
execQtion  (Hutch.  Code,  610;  H.  &  H.  349,  644),  this  court  has 
heretofore  had  occasion  to  pass  upon  them,  with  respect  to  that 
particular  class  of  cases  in  which  the  vendee  of  lands  holds  a 
bond  for  title  to  be  made  upon  payment  of  the  purchase  money. 
It  is  decided,  that  where  the  whole  purchase  money  has  been. 
paid,  the  vendee  in  such  case  has  a  title  and  interest,  which  can. 
be  sold  under  execution  at  law.  But  if  the  whole  purchase- 
money  be  not  paid,  he  has  no  such  interest  as  can  be  the  suIk 
joct  of  such  sale.  But  even  in  the  case  of  a  sale  of  such  inters 
est  under  execution  after  full  payment  of  the  purchase  money ». 
the  purchaser,  it  is  decided,  must  go  into  equity  to  divest  the 
legal  title,  and  can  not  recover  in  ejectment.  He  bought  but 
an  equity,  which  a  court  of  chancery  alone  could  enforcer 
Thompson  v.  Wheatley,  5  Smed.  &  M.  506;  Goodtoin  v.  Ander^ 
»>n,  Id.  730.  In  cases  of  this  kind,  the  original  vendor  stands 
in  the  situation  of  a  mortgagee,  and  the  vendee  in  that  of  a 
mortgagor:  DoUahtte  v.  Ome,  2  Id.  592;  Oraham  v.  McCampbeU^ 
Ueigs,  52  [33  Am.  Dec.  126].  The  principle  of  these  cases  ex- 
tends to  mortgages,  to  the  sale  of  an  equity  of  redemption,  or 
to  the  interest  of  the  grantor  in  a  deed  of  trust.  They  are  all 
of  Idndred  character.  When  the  debt  is  fully  paid,  the  mort- 
gagee or  trustee  holds  but  a  naked  legal  title  for  the  debtor^ 
who  has  the  whole  beneficial  interest,  which  is  subject  to  sale* 
But  until  full  payment,  the  debtor  has  no  interest  which  can  be 
sold.  If  satisfaction  has  been  entered  upon  the  margin  of  the 
icoord  of  the  mortgage,  as  directed  by  the  stotute,  the  purchasei 
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at  execution  sale  obtains  the  legal  title;  if  it  has  not  been  bo 
entered,  and  the  legal  title  not  otherwise  revested  in  the  mort- 
gage debtor,  the  purchaser  gets  but  an  equity,  which  must  be 
enforced  in  chancery. 

These  principles  will  decide  this  case,  when  applied  to  it. 
The  second  charge  given  at  the  request  of  the  plidntiff,  states, 
that  "  when  the  grantor  in  a  deed  of  trust  conveys  the  property 
afterwards  to  the  party  secured  by  the  deed  of  trust,  such  con- 
veyance will  extinguish  the  deed  of  trust."  This  charge  totallj 
overlooks  the  legal  title  which  is  in  the  trustee.  Such  convey- 
ance by  the  grantor  can  pass  only  his  equitable  title,  and  the 
legal  title  still  remains  in  the  trustee;  and  until  it  is  united 
veith  the  equitable  title,  an  ejectment  can  not  be  sustained. 
This  is  clear,  as  well  from  the  case  of  Brown  v.  Bartee,  10  Smed. 
-&  M.  268,  as  from  the  other  cases  already  cited. 

The  third  and  fourth  charges  lay  down  the  doctrine,  *'  that  if 
the  debt  secured  by  the  deed  of  trust  be  paid  or  satisfied,  the 
trust  becomes  extinguished,  and  the  title  absolute  in  the  grantor, 
so  that  the  title  conveyed  by  the  trust  deed  can  no  longer  be 
-considered  as  outstanding."  This  does  not  accord  with  the  prin- 
ciples before  laid  down.  In  such  case,  the  interest  of  the  grantor 
of  the  deed  of  trust  maybe  reached  by  execution,  but  it  is  only  an 
•equitable  interest,  and  the  title  of  the  trustee  is  still  outstand- 
ing, unless,  as  before  stated,  something  has  been  done  which  is 
equivalent  to  a  reconveyance. 

The  seventh,  eighth,  and  ninth  charges  are  but  variations  of  a 
single  proposition,  ''  that  if  both  parties  to  an  ejectment  claim 
title  through  one  person  as  a  common  source,  the  defendant  will 
not  be  permitted  to  set  up  an  incumbrance  by  such  person  aa 
an  outstanding  title."  This  proposition  is  too  broad.  The  law 
is  laid  down  very  plainly  in  JDoe  v.  PrUchard,  11  Smed.  &  M. 
327.  It  is  there  said,  **  the  plaintiff  in  ejectment  can  only  re- 
cover upon  the  strength  of  his  own  title,  as  being  good  against 
the  world,  or  as  being  good  against  the  defendant  by  estopi)el." 
The  plaintiff  in  the  first  instance  need  go  no  further  than 
ihe  title  of  the  person  under  whom  they  both  claim.  But  the 
defendant  may  set  up  a  title  adverse  to  that  of  such  person,  and 
tf  he  docs,  the  plaintiff  must  show  such  title  to  be  invalid,  or 
produce  some  superior  title,  or  fail.  The  defendant  may  hold 
adversely  to  the  debtor,  because  of  an  incumbrance.  He  may 
have  the  title  of  the  incumbrancer  as  well  as  of  the  debtor;  and 
ii  he  have,  we  see  no  reason  why  he  may  not  oppose  it  to  the 
plaintiff.     The  case  referred  to  of  Doe  ex  dem.  Robinson  v.  Par- 
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leer,  3  Id.  114  [41  Am.  Dec.  614],  was  agamst  the  judgment 
debtor  himBelf.  As  to  him  there  was  an  estoppel,  and  he  was 
therefore  not  permitted  to  set  up  an  outstanding  title. 

To  prevent  misapprehension,  it  may  be  well  to  remark,  that 
in  the  case  of  Thomhill  t.  GUmer,  4  Smed.  &  M.  163,  in  which  it 
was  held  that  an  equity  of  redemption  was  not  the  subject  of 
seizure  and  sale  under  execution  at  law,  the  mortgage  debt  had 
not  been  paid  at  the  time  of  the  sale. 

We  shall  not  examine  the  other  questions  made  in  argument, 
because  they  may  not  again  arise.  The  case  will  be  reyersed 
and  remanded,  and  the  plaintiff  can  use  his  discretion  as  to  fur- 
ther proceedings. 

Judgment  reyersed,  and  cause  remanded. 


In  Ejectment,  PLAinnrr  must  Rboovbb  on  the  Stbenoth  of  his  Own 
Title:  Doe  ex  dem.  ReynoidB  t.  IngersoU^  49  Am.  Dec.  57,  and  note. 

Estoppel  of  Pebsons  Claimino  undeb  Ommon  Soubce  of  Title:  See 
GiBkm  v.  Bird^  49  Am  Dec  379,  and  note  discussing  this  snbject  at  length. 

HoBTGAGB,  Nature  of,  and  What  Passes  bt:  See  Waring  v.  SmUhf  47 
Am.  Dec.  299,  and  note;  FrUche  v.  Kramer^s  Lessee,  Id.  368;  Smith  v.  KeUe^, 
46  Id.  595,  and  note. 

Payment  of  Mobtgaoe  Debt  Extinouishbs  It  without  reconveyanoe  or 
c«1mm:  Brechenridge  v.  Ormsby,  19  Am.  Dec  71. 


Wilson  v.  Polk. 

(18  Smzdu  axd  Mamhjtj.,  131.] 
Wins  of    AfiSISTANCE  CAN    NOT    ReGULaBLT   BE    ISSUED    AT    INSTANCE  OF 

One  not  Pabtt  to  the  cause;  the  purchaser  at  commissioner's  sale 
can  only  proceed  by  getting  the  vendor  to  make  appb'cation  for  the  pro- 
cess; and  he  has  no  right  of  appeal  on  the  refusal  of  the  chancellor  to 
grant  his  application  for  a  writ  of  assistance. 

Appeal  from  the  superior  court  of  chanciery.  The  opinion 
states  the  ease. 

By  Court,  Clayton,  J.  The  appellant  became  the  purchaser 
of  a  tract  of  land  at  a  commissioner's  sale  under  a  decree  of  the 
«aperior  court  of  chancery,  in  the  case  of  J.  J,  Parker  y.  James 
K  Baker  and  Charles  J.  Starr.  After  his  purchase,  he  filed  a 
petition  in  the  court  for  a  writ  of  assistance  to  turn  Polk  and 
Edwards  out  of  possession  of  the  premises,  and  to  put  him  in. 
^e  chancellor  refused  the  application,  and  an  appeal  was  taken 
b)  this  court. 

T^  appeal,  is  not  taken  by  a  parly  to  the  suit,  either  corn- 
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plainant  or  defendant.  The  same  may  be  said  of  the  applica* 
tion  for  the  writ.  It  is  laid  down  in  2  Smith's  Ch.  Pr.  214, 
that  this  writ  of  assistance  can  not  regularly  be  issued  at  the 
instance  of  one  not  a  party  to  the  cause.  The  purchaser  can 
only  proceed  by  getting  the  vendor  to  make  application  for  the 
process.  The  chancellor  did  right,  therefore,  in  refusing  the 
application. 

Tliis  appeal  does  not  seek  a  review  of  the  former  decree; 
but  it  asks  a  decision  upon  the  rights  of  persons  not  then  before 
the  court.  Such  summary  mode  might  do  great  injustice.  It 
might  involve  a  decision  of  legal  titles,  which  ought  only  to  be 
settled  in  a  court  of  law.  Or  it  might  lead  to  a  summary  deter- 
mination of  equitable  titles,  which  ought  to  be  adjudicated  in  a 
regular  and  plenaiy  suit.  In  a  mere  order  for  process,  a  per- 
son might  be  turned  out  of  possession  whose  rights  had  never 
been  tried.  The  present  appellees  were  not  parties  to  the  suit 
in  the  court  below,  but  are  the  persons  sought  to  be  turned  out 
of  possession. 

Without  determining  the  other  points  which  have  been  pre- 
sented, we  think  the  application  was  properly  refused. 

Order  affirmed. 

Writs  or  Assistaxok.— Abbott,  in  his  law  dictionaiy,  title,  '*Writ  ol 
Assistance,"  says  that  a  writ  of  assistance  is  "a  writ  issning  out  of  chancery 
to  aid  or  assist  the  sheriif  in  giving  possession  of  lands  pursuant  to  an  execu- 
tion upon  a  judgment  at  law  for  recovery  of  possession.'*  In  England  this 
writ  is  no  longer  resorted  to,  as  a  writ  of  possession  has  been  substituted  for 
it,  whether  between  parties  or  as  against  strangers  to  the  action:  JJall  v. 
Hall,  47  L.  J.  Ch.  681,  following  Be  Jfolden,  cited  in  Seton's  Decrees,  Judg- 
ments, and  Orders,  p.  1562,  but  it  is  of  eztentive  use  in  the  United  States. 
The  definition  of  Abbott  is  not  broad  enough  to  coverall  of  the  uses  for  which 
it  is  applied,  although  it  is  sufficient  to  give  a  general  idea  of  its  nature  and 
use.  This  writ  is  a  summary  proceeding:  City  of  San  Josev,  FuUon,  45  CaL 
31G;  and  its  object  is  to  put  a  person  who  purchases  at  judicial  sale  into  the 
possession  of  the  premises:  J<mtB  v.  Hooper^  50  Miss.  510.  It  is  proper  only 
where  a  party  concluded  by  the  proceedings  refuses  to  give  up  possession  on 
request:  ffotcard  v.  Bondt  42  Mich.  131;  and  it  can  only  issue  against  the 
defendants  in  the  suit  and  parties  holding  under  them,  who  are  bound  by  the 
decree:  Burton  v.  Lies,  21  Cal.  87.  Consequently,  it  will  not  be  granted 
against  one  not  a  party  to  the  record,  who  is  claiming  possession  adversely 
and  independently  of  the  parties  to  the  record,  and  who  can  not  appear  and 
defend  his  rights  before  the  court  of  strict  right:  Odpeke  v.  MU*  ^  HoH" 
con  B,  B,  Co,f  11  Wis.  454;  nor  against  a  person  in  possession  of  premisoe 
sold  under  a  decree  rendered  in  a  suit  to  which  he  was  not  a  party,  where 
his  i>o83(;S8ion  began  before  the  commencement  of  the  suit;  for  not  being  a 
party  nor  coming  in  pendente  lite,  his  rights  are  in  no  way  affected  by  the 
suit,  and  will  not  be  adjudged  in  a  summary  manner  upon  a  motion  for  e 
writ:  Oilcrefst  v.  AfagiU,  37  HI.  300.    A  question  of  legal  title  will  not  bs 
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tried  on  an  application  for  the  writ,  nor  will  it  be  granted  in  cases  of  donbt: 
Barton  v.  BecUty,  28  K.  J.  £q.  412;  nor  will  qnestions  of  equity  between 
tho  plaintiff  and  persons  i!i  possession  of  the  land,  not  parties,  be  litigated 
on  motion  for  it:  Hendenon  v.  McTacher^  45  CaL  647.  If  upon  the  applica-  . 
tion  by  the  grantee  of  a  purchaser  it  appeared  that  the  defendants  had  ao* 
quired,  or  claimed  to  have  acquired,  a  new  right  to  possession  from  the  pur- 
c'.iascr,  the  writ  should  be  denied,  as  "  the  court  on  an  application  by  hia 
grantee  for  a  writ  of  assistance  will  not  undertake  to  settle  the  legal  or  equi- 
table rights  of  the  parties.  They  are  matters  which  ought  to  be  adjudicated 
in  a  regular  suit;  they  should  not  be  determined  upon  affidavits  taken  in  a 
collateral  proceeding.  It  is  evident  that  the  appellants  have  8ome  righta 
under  the  contracts  of  sale,  and  great  injustice  might  be  done  them  were  they 
to  be  tamed  out  of  possession  before  those  rights  have  been  adjudicated:" 
Laxfjlttj  V.  VolL,  54  Cai.  435.  So,  also,  if  the  rights  of  the  parties  have  been 
changed  since  the  decree  and  sale  by  reason  of  any  agreement  between  the 
defendant  and  the  purchaser  at  the  sale,  or  "h^B  cestui  que  trust,  or  if  it  be 
alleged  that  such  is  the  case  and  the  allegation  is  controverted,  or  if  the  sher- 
iff's grantee  holds  the  title  in  trust  for  another,  and  such  other  has  contracted 
with  the  defendant  to  sell  him  the  land  conveyed  by  the  sheriff's  deed,  or  if 
it  be  alleged  that  such  is  the  fact  and  a  real  controversy  exists  in  relation  to 
it,  then,  in  any  such  case,  the  writ  should  not  issue:  City  of  San  Jose  v.  Fulton,  45 
Cal.  316.  And  where,  on  a  motion  for  the  writ,  the  counsel  for  the  defend- 
int  alleged  that  he  had  assigned  the  house  and  goods  for  a  valuable  considera- 
tion to  one  H.,  it  was  ordered  that  H.  come  in  and  be  examined  pro  interesae 
MO,  and  the  counsel  for  defendant  give  notice  to  the  plaintiff  within  two 
days  of  H.'s  abode,  and  on  affidavit  that  H.  could  not  be  found  to  bo  served 
with  the  lost  order,  a  writ  of  assistance  was  issued:  Bird  v.  LUUehalts  (]& 
March.  1743),  3  Swans.  300,  n. 

A  purchaser  may  obtain  this  writ  if  he  is  kept  out  of  the  possession  of 
property  sold  by  the  court:  WUson  v.  Angus  and  Toynbee  v.  Ducknell,  both 
cited  in  Seton's  Decrees,  Judgments,  and  Orders,  1563^  And  a  sheriff  may 
coDvey  to  the  assignee  of  a  purchaser  of  lands  sold  on  execution  at  law  or  in 
equity,  who  would  then  be  entitled  to  the  writ:  Ehings  v.  Murray,  29  N.  J. 
I^.  388.  And  a  purchaser  at  a  judicial  sale  under  a  judgment  directing  f  Jie 
purcliaser  to  be  put  into  possession  has  a  right. to  this  writ,  if  necessary;  and 
this  notwithstanding  the  death  of  the  plaintiff,  after  judgment  and  bef ivre 
Bale,  and  in  such  a  case  a  revival  of  the  action  is  not  necessary:  Lynde  v. 
O'DonneU,  12  Abb.  Pr.  286.  It  will  also  be  granted  in  aid  of  the  pursuivant 
if  a  proper  case  be  made  for  it:  MaJioney  v.  Ayltoard,  1  Hogan,  474.  And  in 
Adand  v.  Atwell,  3  Swans.  499,  note,  writs  of  prohibition  and  assistance  were 
granted  to  prevent  a  prebendary  from  committing  waste  on  his  prebend.  It 
may  also  be  issued  to  put  a  receiver  in  possession:  A.  O,  v.  Tastett,  cit-ed  in 
Seton's  Decrees,  Judgments,  and  Orders,  441;  as  where  the  defendant  locked 
op  his  goods  and  absconded  with  the  key:  Casxt  de  la  Borde  v.  Othon,  23 
W.  Pb.  110.  And  a  court  will  put  a  receiver  in  possession  in  a  summary  way, 
tod  will  order  the  tenants  to  attorn  to  him,  and  grant  the  writ  without  first 
awarding  an  injunction  for  the  possession,  which  is  the  usual  way:  Sharpe  v. 
^^fXfUr^  3  P.  Wms.  379,  note.  This  writ,  however,  is  only  granted  in  aid  of  the 
Krvice  of  a  writ  or  in  execution  of  the  process  of  the  court.  It  will  not  be 
panted  to  aid  a  receiver  in  levying  a  distress  for  rent:  Robinson  v.  Wynne, 
Sau.  a Sc.  88;  Anonymous,  1  Hogan,  207;  WhiU  v.  Phibbs,  Sau.  &  Sc.  88.  Nor 
^ul  it  U  g«aatad  to  aid  the  sheriff  in  executing  an  attachment  directed  to  him» 
viucti  Mmed  against  a  tenant  of  the  court  for  non-payment  of  rent:  Mtagkef 
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T.  Mewjher,  1  Jonea  &  L.  31.  Thia  writ  is  an  inddent  to  an  injunction  or  to 
a  sequestration,  and  is  issned  whenever  it  becomes  necessary  to  enforce  either: 
Commonwealth  ex  rH.  SmlUi  v.  Dieffenhach^  3  Grant's  Cas.  368.  In  England 
it  was  held  that  such  a  writ  would  not  issue  to  sequestrators:  Browne  v.  Cuffe^ 
1  Hogau,  145.  But  it  was  said  in  1  Barbour's  Ch.  Pr.  72,  that  if  sequestra- 
tors were  obstructed  in  the  performance  of  their  duty  such  writ  would  issae. 
The  purchaser  at  a  tax  sale  made  in  pursuance  of  the  fifth  section  of  the  act 
of  April  3,  1858,  for  the  collection  of  delinquent  taxes  in  Sacramento,  CaL» 
is  entitled  to  the  writ  against  the  person  in  possession  of  the  premise**,  not- 
withstanding the  existence  of  such  fiduciary  relations  between  the  parlies  at 
the  time  of  the  sale  that  n  court  of  equity  would  hold  the  purchaser  a  trustee 
for  the  i)08sessor  in  the  purchase  on  the  ground  of  constructive  fraud:  M'dU 
Y.  TuJl-ey,  22  Cal.  373;  compare  Pexyj^A  v.  Doe,  31  Id.  220.  But  such  a  writ 
will  not  iBsue  in  favor  of  one  who  was  the  purchaser  from  one  who  has  re- 
ceived a  sherifiTs  deed  for  land  sold  under  a  judgment  for  delinquent  taxes: 
PeopU  V.  OtomU  45  Id.  97;  C\iy  of  San  Jo9e  v.  FulUm,  Id.  316.  And  this  writ 
is  discretionary,  and  will  not  be  granted  except  in  a  clear  case;  consequently 
it  was  refuse<l  because  the  sale  under  the  execution  was  not  sufficiently  ad- 
vertised in  Vanmeter  v.  Borden,  25  N.  J.  Eq.  414. 

'  *  The  most  familiar  instance  of  its  [the  writ  of  assistance]  use  is  where  land 
has  been  sold  under  a  decree  foreclosing  a  mortgage:**  Jones  v.  Hooper^  50 
Miss.  510.  And  Kent,  chancellor,  in  the  leading  case  of  Kershaw  v.  Thomp- 
son, 4  Johns.  Ch.  609,  discussing  the  power  of  a  court  of  chancery  to  issue 
the  writ  on  a  foreclosure  and  sale  of  mortgaged  premises,  and  a  refusal  of  the 
defendant  or  one  coming  in  under  him  pendente  lUe  to  give  them  up,  says:  **  1 
have  examlDod  this  point  with  a  disposition  not  to  enlarge  the  established 
jurisdiction  of  the  court,  but  with  an  anxiety  at  the  same  time  to  afford  the 
suitor  tlie  adequate  and  perfect  relief  to  which  he  may  be  justly  entitled.  It 
does  not  appear  to  consist  with  sound  principle  that  the  court  which  has  ex- 
clusive authority  to  foreclose  the  equity  of  redemption  of  a  mortgagor,  and 
can  call  all  the  parties  in  interest  before  it,  and  decree  a  sale  of  the  mortgaged 
premises,  should  not  be  able  even  t9  put  the  purchaser  into  possession  against 
one  of  the  very  parties  to  the  suit,  and  who  is  bound  by  the  decree.  When 
the  court  has  obtained  lawful  jurisdiction  of  a  case,  and  has  investigated  and 
decided  upon  its  merits,  it  is  not  sufficient  for  the  ends  of  justice  merely  to 
declare  the  right  without  affording  the  remedy.  /  If  it  was  to  be  understood 
that  after  a  decree  and  sale  of  mortgaged  premises,  the  mortgagor,  or  other 
party  to  the  suit,  or,  perhaps,  those  who  have  been  let  into  the  possession  by 
the  mortgagor,  pendente  lite,  could  withhold  the  possession  in  defiance  of  the 
authority  of  this  court,  and  compel  the  purchaser  to  resort  to  a  court  of  law, 
I  apprehend  that  the  delay  and  expense  and  inconvenience  of  such  a  course 
of  proceeding  would  greatly  impair  the  value  and  diminish  the  results  of  sales 
under  a  decree."  Prior  to  the  passage  of  the  act  of  May  18,  1861,  judges  of 
courts  had  no  power  to  issue  writs  of  assistance  to  place  the  purchaser  of 
property  in  possession  under  a  decree  of  foreclosure,  in  California:  Chapman 
V.  Thoifiburg,  23  Cah  48.  But  it  is  settled  beyond  doubt  that  this  is  the  ap- 
propriate remedy  to  place  a  purchaser  of  mortgaged  premises  under  a  decree 
of  foreclosure  in  possession  as  against  parties  who  are  bound  by  the  decree, 
and  who  refuse  to  surrender  possession  pursuant  to  its  directions:  Terrell  v. 
Allison,  21  Wall  289;  Montgomery  v.  TuU,  11  Cal.  190;  Montgomery  y.  Mid- 
dlemisB,  21  Id.  103;  BeaUy  v.  De  Forrest,  27  N.  J.  Eq.  482;  Ludlow  v.  Lansing^ 
Hopk.  Ch.  264;  Bell  v.  BirdsaU,  19  How.  Pr.  491;  New  York  Life  Ins.  A 
Trust  Co.  V.  Rand,  8  How.  Pr.  35;  S.  C,  affirmed.  Id.  352;  Diggle  v.  Boul 
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<l€n^  4S  Wis.  477;  and  the  purchaser  can  Dot  be  denied  the  writ  to  pat  him  in 
possession,  where  he  is  kept  out  under  a  claim  that  the  mortgagor  had  no  title 
when  he  made  the  mortgage:  Bowei-y  Savings  Bank  v.  FosUr,  11  Weekly 
Digest,  403;  and  a  tenant  in  possession,  who  lias  been  made  a  party,  is  bound 
to  attorn  to  the  purchaser  at  foreclosure  sale  or  be  removed  by  the  writ,  not- 
witlistandint;  he  claims  under  an  unexpired  lease  of  several  years,  executed  by 
the  mortgagor  several  years  before  the  date  of  the  mortgage  foreclosed:  Lovett 
V.  German  Rt  formed  Church,  9  How.  Pr.  220.  • 

lu  BUutvfU  V.  Smil/i,  7  C.  £.  Green,  31,  the  writ  of  assistance  was  termed 
in  "eTtraordinary  i-elief;"  but  Beardsley,  C.  J.,  in  BeaUy  v.  De  Forrest,  27 
X.  J.  Eq.  4S2,  referring  to  this  language,  said  he  saw  no  reason  so  to  regard 
it  Bat  the  power  of  chancery  to  issue  the  writ  extends  only  against  those 
persons  who  are  parties  to  the  foreclosure  suit,  or  who  have  come  into  posses- 
noa  of  the  premises  subsequent  to  the  commencement  of  the  suit,  or  with  the 
assent  of  those  who  are  such  parties:  Boynton  y.  Jackway,  10  Paige,  307; 
although  see  N.  Y,  Lift  Ins,  Co,  v.  Rand,  8  How.  Pr.  35;  S.  C.  affirmed.  Id.  352. 
And  a  person  who,  pending  an  action  for  the  foreclosure  of  a  mortgage,  and 
with  notice  of  its  pendency,  purchases  from  one  of  the  defendants  therein  a 
portion  of  the  mortgaged  premises,  occupies  the  same  position  as  his  grantor 
in  reference  to  the  issuance  of  the  writ:  Montgomery  v.  Byera,  21  Cal.  107; 
bat  it  will  not  issue  against  a  purchaser  who  is  not  a  party,  and  who  has  no 
notice,  actual  or  constructive,  of  the  pendency  of  the  suit:  Harlan  v.  Rack- 
<r6y,  24  Id.  561;  and  it  was  held,  in  Van  Hook  v.  Throckmorton,  8  Paige,  33, 
that  it  would  not  issue  to  turn  a  person  out  of  possession  of  mortgaged  prem- 
ises, though  he  went  into  possession  pendente  lite,  unless  he  went  in  under  or 
by  permission  of  one  of  the  parties  to  the  suit;  nor  will  it  issue  to  remove 
persons  who  go  into  possession  after  the  purchaser  has  received  his  deed  and 
conveyed  the  premises  to  another:  Bell  v.  Birdaall,  19  How.  Pr.  491.  The 
©wner  of  the  property  mortgaged,  whether  the  original  mortgagor  or  not,  is 
an  indispensable  party  in  a  suit  for  foreclosure;  a  decree,  if  he  is  not  made  a 
party,  will  not  bind  him  or  those  claiming  under  him,  and  the  purchaser  at 
•Bch  sale  is  not  entitled  to  the  writ:  Terrell  v.  Allison,  21  Wall.  289.  And  a 
inant  of  the  mortgagor,  or  a  person  who  has  gone  into  possession  of  the 
mortgaged  premises  subsequent  to  the  mortgage  but  before  the  commence- 
neat  of  the  foreclosure  suit,  must  be  made  a  party  to  the  suit  to  enable  the 
«oart  to  turn  him  out  of  possession  by  a  writ  of  assistance  upon  the  applica- 
tion of  the  purchaser  under  the  decree,  although  the  tenant  had  no  defense, 
tnd  might  have  been  turned  out  of  possession  by  an  ejectment  suit  brought 
hy  the  purchaser:  Boynton  v.  Jackway,  10  P;uge,  307;  and  the  right  to 
turn  out  of  possession  by  this  writ  does  not  extend  to  the  case  of  the  wife  of 
the  mortgagor,  not  a  party  to  the  suit,  claiming  under  color  of  title  acquired 
from  one  of  the  defendants  before  suit  brought,  although  such  title  may  be 
void  or  inoperative  by  statute:  TJtompson  v.  Smith,  1  Dill.  458.  And  where, 
After  the  death  of  the  mortgagor,  the  mortgagee  commenced  a  suit  to  foreclose, 
Bttking  the  executors  parties,  but  not  the  widow,  the  mortgagee,  on  purchas- 
ing at  the  foreclosure  sale,  is  not  entitled  to  the  writ  as  against  the  widow, 
vho  retains  possession  of  a  portion  of  the  premises,  which  on  demand  she  re- 
fwes  to  surrender:  Burton  v.  Lies,  21  Cal.  87. 

Whore  the  mortgagor  and  his  wife  move  to  set  aside  the  writ  on  the 
ETOond  that  they  moved  upon  and  occupied  the  premises  as  a  homestead 
^ore  the  execution  of  the  mortgage  by  the  husband,  the  motion  will  be 
tienied  where  it  appears  that  the  mortgage  was  given  for  the  pnrohaM 
^'Hmey  of  the  {nremises,  even  thon^  the  wife  was  not  a  party  to  the  fore- 
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closure:  Shnner  ▼.  BeaUy,  16  Cal.  156.    A  party  who  foredoaes  a  mortgage- 
given  by  one  partner  on  and  obtains  a  sheriiTs  deed  for  an  nndiyidod  interest, 
in  the  partnership  projierty,  without  making  the  other  partner  a  party,  is  not 
entitled  to  the  writ  as  against  a  receiver  who  has  been  appointed  by  the 
court  at  the  instance  of  the  other  partner  in  an  action  commenced  by  him  to- 
dissolve  the  partnership  and  have  the  properly  sold  to  pay  the  debts:  Avien" 
reUh  V.  Hessenauer,  43  Cal.  356.     A  purchaser  on  foreclosure  can  not  demancl 
possession  until  the  commissioner's  report  of  the  sale  is  confirmed;  and  Wk- 
demand  and  refusal  made  before  Mrill  not  justify  the  writ  after  confirmation,  if 
there  was  uo  demand  and  refusal  after  the  confirmation:  Howard  v.  Bond^ 
42  Mich.  131.    Where  proceedings  by  writ  of  assistance  on  foreclosure  were- 
taken  against  the  wife,  leave  being  taken  to  discontinue  as  against  the  has- 
band,  the  objection  that  the  papers  were  wrongfully  entitled  in  the  names  of 
both  defendants  was  held  a  mere  technicality,  especially  as  it  was  not  clear 
from  the  record  whether  the  order  of  discontinuance  had  been  entered:  IToioe 
V.  LeTnon,  47  Mich.  544.     And  matter  set  up  in  defense  of  a  motion  can  not  be- 
received   to  affect  the   decree  determining  the  rights  of  the  defendants: 
Id.    And  it  was  held  in  Rawiter  v.  Hamilton^  51  How.  Pr.  297,  that  where  the 
writ  was  issued  upon  notice  in  favor  of  a  purchaser  under  a  mortgage  fore- 
closure suit  against  a  tenant  in  possession  of  the  mortgaged  premises,  and  wa» 
executed  by  putting  the  purchaser  in  possession,  it  was  conclusive  upon  the 
tenant  and  purchaser  as  to  the  right  of  possession.    If  the  tenant  hod  any 
defense  to  it,  it  should  have  been  presented  on  the  hearing  of  the  motion 
for  the  writ.    The  question  whether  the  writ  was  properly  awarded  can  not 
be  reviewed  in  a  collateral  action  in  another  court. 

It  is  the  duty  of  the  sheriff,  in  the  execution  of  the  writ,  to  place  the 
purchaser  on  foreclosure  of  a  mortgage  of  an  estate  in  common  in  the  posses- 
sion of  every  part  and  parcel  of  the  land  jointly  with  the  other  tenants  in 
common,  but  in  the  execution  of  the  writ  the  sheriff  can  not  remove  any  park 
of  the  tenants  in  common  who  hold  under  a  title  indepehdent  of  him  through 
whom  the  purchaser  claims:  TevU  v.  Hicks,  38  Cal.  234;  but  an  officer  is 
protected  in  executing  a  writ  fair  upon  its  face,  even  though  it  was  irr^^a. 
larly  issued,  and  the  defendant  would  be  entitled  to  have  the  same  set  aside 
on  motion:  Arrtx  v.  Broadhead,  19  Hun,  269;  and  the  sheriff  can  not  excnae 
himself  from  executing  a  writ  lawfully  issued,  because  the  defendant  in  the 
writ  claims  to  hold  the  possession  under  a  party  having  a  title  older  than  the 
title  of  the  claimant  in  the  writ:  Staie  ex  rel.  Chappell  v.  Giles,  10  Wis.  101;^ 
but  the  writ  will  not  justify  an  officer  in  putting  out  of  possession  a  perscm^ 
who  was  neither  i*  party  to  the  suit  nor  named  in  the  writ:  Brush  v.  Foider, 
36  HL  53.  In  an  action  against  the  sheriff  for  refusing  to  execute  the  writ 
by  putting  him  in  possession  of  land  purchased  by  him  at  a  foreclosure  sale, 
the  complainant  should  show  the  parties  to  the  foreclosure  suit  and  the  tena 
at  which  it  was  entered,  otherwise  it  does  not  state  a  cause  of  action;  but  it 
is  not  necessary  in  such  a  case  that  the  complainant  should  set  forth  all  the 
facts  that  give  the  circuit  court  jurisdiction  of  the  foreclosure  suit:  Loomis  v- 
Wheeler,  18  Wis.  524. 

Wo  will  now  proceed  to  discuss  the  practice  on  issuing  writs  of  assistance.. 
These  questions  are  to  a  great  extent  regulated  by  the  statutes  of  the  several 
states;  but  there  are  interesting  matters  relating  to  this  subject  that  exist 
independent  of  statutes.  At  the  common  law  it  was  said  that  all  process 
was  to  is>sue  out  in  course  before  any  injunction  or  writ  of  assistance  to  pnt 
the  party  in  possession  would  be  granted:  VenahUs  v.  Foyle,  Rep.  Ch. 
179;  that  after  a  writ  of  execution  of  a  decree  and  an  attachment  served  on. 
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the  dflfendant,  the  plaintiff  might  have  an  injunction  to  the  defendant  to 
delifer  up  ponessioo,  and  then  if  he  refused,  a  writ  of  assistance  issaed: 
3tnVe^  v.  ffawldet  3  Atk.  275;  and  an  injunction  to  deliver  possession  of 
land  would  he  decreed  as  a  ground  for  obtaining  the  writ:  Huguenin  v.  BoMdqf^ 
ISVes.  ISa  And  it  was  held  in  Dove  v.  Dove,  1  Dick.  619;  S.  C,  1  Bro.  C. 
0. 175,  that  the  following  steps  were  requisite  to  the  issuance  of  a  writ  of 
•nistince:  first,  service  of  a  writ  of  excKsution,  of  an  order  to  deliver,  a  de- 
naad,  and  the  issuing  of  an  attachment  for  disobeying;  next,  an  injunction 
to  enjoiu  the  defendants  to  deliver  posse&sion,  and  upon  proof  of  service  of 
the  injunction  and  its  not  being  obeyed,  upon  motion  without  notice,  and  an 
Affidavit  of  the  facts,  the  writ  would  be  ordered.  In  Alabama,  also,  it  was 
iield,  that  if  the  possession  was  withheld,  the  court  would  direct  a  writ  of 
pOMssion  to  issue,  and  if  this  order  was  not  obeyed,  an  injunction  would  be 
{noted,  and  if  that  was  not  obeyed,  the  writ  of  assistance  would  issue  as  a 
instterof  course:  CreiglUcn  v.  Painfy  2  Ala.  158;  and  in  Kershaw  v.  Tkomp- 
•Wiy  4  Johns,  Ch.  600,  it  was  said,  that  if  the  defendant  disobey  an  order  to 
deliver  up  possession,  on  injunction  issued  of  course,  on  affidavit  of  service  of 
the  order,  etc.,  to  enjoin  the  defendant  to  deliver  possession;  and  on  proof  of 
•erriceof  the  injunction  and  a  refusal  of  the  party  to  comply,  a  writ  of  assist- 
ance issued,  of  course,  to  the  sheriff.  But  the  tendency  of  the  courts  has 
been  to  dispense  with  these  formalities  and  to  issue  the  writ  immediately  on 
proof  of  demand  of  possession  and  refusal.  In  Valentine  v.  TeUer,  Hopk.  Ch. 
480,  it  was  held  that  the  writ  was,  in  ordinary  cases,  the  first  and  only  pro- 
ce$t  for  giving  possession  of  land  under  an  adjudication  of  the  court.  The 
ooort,  in  discussing  the  course  mentioned  in  Kershaw  v.  Thompson,  supra,  said: 
"This  circuity  seems  unnecessary;  at  least,  it  is  not  necessary,  in  the  ordi- 
nary case  of  a  proceeding  for  possession,  against  a  party  who  was  a  defendant 
in  the  suit.  When  once  the  principle  is  established  that  this  court  is  to  give 
pcs8<^ion,  that  possession  should  be  given  by  the  most  direct,  simple,  and 
efficacious  means,  and  the  process  of  this  court  should  be  in  effect  the  same 
▼ith  the  habere  facias  possessionem  at  law." 

On  a  decree  setting  asiile  a  conveyance  and  demanding  a  reconveyance,  a 
motion  for  a  writ  of  assistance,  made  upon  the  following  documents,  should 
be  granted:  Notice  of  motion  and  affidavit  of  personal  service  of  a  copy  of 
the  same  and  of  the  other  papers;  a  certified  copy  of  the  decree;  the  certifi- 
cate of  enrollment  of  the  decree;  deed  of  reconveyance,  approved  by  a  mas- 
ter; affidavit  showing  a  demand  of  possession  and  execution  of  a  deed  of 
^conveyance  and  refusal  to  do  either:  Devaucene  v.  Devaucene,  1  Edw.  Ch. 
272.  Under  the  California  system,  the  order  to  deliver  possession  should  be 
first  made,  unless  a  direction  to  that  effect  is  contained  in  the  decree,  and  if, 
ypon  its  service,  that  is  disregarded,  the  court  can  at  once  direct  the  writ  to 
issue;  but  if  the  delivery  of  possession  to  the  purchaser  is  directed  by  the 
^fierce,  no  preliminary  order  will  be  requisite,  but  upon  proof  of  disobedience 
to  tlie  decree,  the  party  will  be  entitled,  as  a  matter  of  course,  to  the  writ  as 
■fiWMt  the  defendant  in  the  suit:  Montgomery  \%  TtUt,  11  Cal.  190;  but  in 
that  state  it  has  been  held  that  the  purchaser  under  a  decree  of  foreclosure  is 
entitled  to  the  writ  without  any  preliminary  order,  although  the  decree  con- 
taiued  no  direction  to  deliver  the  possession;  that  all  that  is  necessary  is  to 
''^niiah  the  court  proper  evidence  of  a  presentation  of  the  deed  to  the  defend- 
^^  or  those  cUuming  under  him,  a  demand  of  the  possession  of  them,  and 
*beir  refusal  to  surrender  it:  Montgomery  \,  Middlemiss,  21  Id  103;  Moftl- 
ywjifry  V.  Uyers,  Id.  107.  In  Mississippi,  all  that  is  necessary  is  that  the 
^^ttplatnant  should  file  with  the  clerk  a  petition  and  proof  of  service  of  ths 
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order  of  the  chancellor  upon  the  defendant  and  demand  of  poesesnon  and 
refasal  to  surrender  it:  ChisuxUd  v.  Simmons,  50  Miss.  123;  compare  Jones  v. 
Hooper,  Id.  510.  No  notice  of  the  application  for  the  writ  is  necessary,  but 
it  may  be  made  ex  parte  :  New  York  Life  and  Trust  Co.  v.  Rand,  8  How.  Pr. 
35;  S.  C,  affirmed,  Id.  352;  IJarvey  v.  Morton,  39  Miss,  608;  New  York  lAfe 
I'M.  and  Trust  Co.  v.  Cutler,  9  How.  Pr.  407;  Lynde  v.  O'DonneU,  12  Abb. 
P. .  286,  Dove  v.  Dove,  1  Dick.  619;  S.  C,  1  Bro.  C.  C.  375;  Cazet  de  la 
P*adje  V.  Othon,  23  W.  R.  110.  In  Mississippi,  however,  the  defendant. 
siiould  have  reasonable  notice  of  the  application  for  the  writ:  Jones  v. 
Hooper,  50  Miss.  510.  And  in  California,  when  application  is  made  for  a 
writ  of  assistance  under  a  sheriff's  sale  enforcing  the  lien  of  a  tax,  notice 
should  be  given  to  the  defendant  and  also  the  terre-tenant,  if  there  be  one 
who  will  be  disturbed  by  the  execution  of  the  wnti  City  of  San  Jos6  v.  Fvl^ 
ton,  45  Cal.  316.  The  application  for  the  writ  should  be  made  in  the  court 
beloiK',  and  not  in  the  higher  court:  Byerson  v.  EUdred,  18  Mich.  195;  Harvey 
v.  Morton,  39  Miss.  508;  and  it  should  be  granted,  not  by  the  clerk,  but  by 
the  court  on  hearing  the  facts:  Bruce  v.  Honey,  18  HI.  67;  Smith  v.  BriUen- 
ham,  3  HI.  App.  62.  Under  rule  9  for  courts  of  equity  of  the  United  States,  the 
clerk  of  the  court  may  issue  vrrits  of  assistance,  and  some  of  the  states  have 
followed  this  procedure.  In  Pennsylvania,  it  was  held  that  under  this  rule 
the  writ  was  so  much  a  matter  of  course  that  the  prothonotary  might  issue 
it  in  the  cases  prescribed  by  the  rule  without  any  application  to  the  court: 
Commonwealth  ex  rel.  Smith  v.  Dkffenhach,  3  Grant's  Ga«.  368. 

This  practice  was  followed  also  in  Wisconsin,  where  it  was  held  that  no 
discretion  was  left  with  the  clerk  to  withhold  the  writ,  when  the  party  shall 
have  complied  with  the  terms  of  the  rule:  Attomeij  Oeneral  ex  I'el.  Caleb 
Gushing  y.  Lum,  2  Wis.  507;  but  the  writ,  under  this  rule,  as  against  a 
stranger  to  the  suit,  can  issue  only  upon  the  order  of  the  court,  though  it  is 
otherwise  where  the  party  in  possession  is  a  defendant:  Goit  in  the  suit  q/ 
Knapp  V.  Dickerman,  20  Id.  631.  This  rale  entirely  changes  the  former  prac- 
tice of  courts  of  equity  iu  regard  to  the  mode  of  obtaining  this  writ:  Attor- 
ney OrnercU  ex  rel.  Caleb  Cushing  v.  Lum,  supra.  Where  a  writ,  improp- 
eily  granted,  is  afterwards  set  aside,  the  person  dispossessed  under  it  is 
entitled  to  be  put  into  possession:  Chamberlain  v.  Choles,  35  N.  Y.  477.  If 
the  return  of  the  first  writ  does  not  declare  clearly  that  it  has  been  fnlly 
executed,  and  it  is  made  to  appear  by  affidavit  that  it  has  not  been,  it  is  com- 
petent for  the  court  to  issue  another  writ:  Tevis  v.  Hicks,  38  Cal.  234.  But 
an  appeal  lies  from  an  order  refusing  to  vacate  an  order  granting  the  writ: 
City  of  San  Jost  v.  Fulton,  45  Cal.  316;  but  one  who  is  not  a  party  to  the 
record  can  not  appeal  from  an  order  granting  the  writ;  such  a  person  may, 
however,  move  to  vacate  the  order  granting  it,  and  in  that  way  place  himself 
on  the  record,  and  then  if  the  motion  is  denied,  appeal  from  the  order  deny- 
ing the  motion;  or  if  the  writ  is  executed,  move  to  be  restored  to  the  posses- 
sion; and  if  the  motion  is  denied,  take  his  appeal:  People  v.  Orant,  Id.  97. 
But  in  Bryan  v.  Sanderson,  3  Mc Arthur,  402,  it  was  held  an  appeal  did  not 
lie  from  an  order  awarding  the  writ  or  from  an  order  refusing  to  grant  it;  and 
where  there  is  a  doubt  in  the  mind  of  the  court  whether  an  order  granting  a 
writ  of  assistance  in  a  cause  pending  in  the  circuit  court  is  an  appealable 
order^  that  doubtfulness  is  a  sufficient  reason  why  an  application  to  the 
supreme  court  to  stay  proceedings  upon  such  writ  pending  an  appeal  to  tbs^ 
mprerne  court  upon  the  onler  should  not  be  granted:  Oelpeke  v.  Mil.  d:  Hori* 
em  n.  R.  Co.,  11  Wis.  4o4. 
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GrOODLOE.  V.   GrODLEY. 

[13  Smzdxs  avd  Mawhatj.,  233.] 

Ip  Holder  is  Ioxoraih'  of  J?lace  where  Indobser  Resided  at  the  time 
of  protest,  and  could  not  ascertain  it  after  diligent  inquiry,  notice  sent 
to  the  place  where  the  note  bears  date  will  be  sufficient. 

JuKT  Determines  WHETHER  Due  Diliqbnce  in  Giviko  Koticb  of  demand 
and  non-payment  was  jsed. 

NwiCB  TO  AN  Officer  of  a  Bank  can  not  Affect  Bank  when  in  r^;ard 
to  a  matter  not  pertaining  to  his  duties.  Consequently,  notice  to  some 
of  the  officers  of  a  bank  for  collection,  of  the  residence  of  an  indorser,  does 
not  prevent  the  bank  from  excusing  want  of  notice  of  non-payment  at 
the  indorser's  residence  by  the  ignorance  of  the  officers  chained  with  the 
dnty  of  collecting  notes. 

CoKDUCT  OF  Agent  Only  Binds  Employer  when  he  acts  within  the  limits 
of  the  power  granted  to  him,  and  with  reference  to  the  subject-matter  of 
the  agency. 

D(7i  Diligence  to  Ascertain  Indorser's  Residence  is  Used  if  inquiries 
are  made  by  the  notary  in  the  place  where  the  note  was  payable. 

Where  Matter  in  Excuse  for  Want  of  Demand  and  Notice  is  Reued 
UPON,  it  is  usual  to  declare  as  if  there  had  been  due  presentment  and 
notice.  Sufficient  matter  in  excuse  is  in  legal  effect  equiyalent  to  demand 
and  notice. 

Demand  on  Note  Payable  at  Bank  alter  banking  hours  lb  sufficient; 
mdeed,  where  a  note  is  payable  at  a  particular  time  at  a  bank,  and 
indorsed  to  such  bank  for  collection,  no  specific  demand  is  necessary. 

Assumpsit,  by  Godley,  on  a  promissory  note,  dated  at  Tuscum- 
bia,  and  payable  at  the  branch  of  the  Bank  of  the  State  of  Ala- 
bama. Goodloe  was  an  indorser  on  the  note.  Plea,  non  asstimjh 
iii.  On  the  trial,  two  depositions  of  one  Lane,  a  notary,  were 
read,  stating  substantially  that  the  note  was  handed  to  bim  as  a 
notary;  that  he  presented  the  note  at  the  counter  of  the  bank^ 
and  payment  was  refused,  as  no  funds  were  there  to  meet  the 
note;  that  after  diligent  inquiry  for  the  makers  and  indorsers, 
and  having  no  positive  information  as  to  Ooodloe's  particular 
post-office,  he  sent  notices  to  the  original  makers  and  to  Good- 
loe at  Tuscumbia;  that  the  notices  were  sent  in  time  for  the  first 
mail;  that  the  reason  of  sending  the  notices  in  this  manner  was 
from  information  received  from  the  cashier  and  other  officers  of 
the  bank,  who  are  always  required  to  state  where  the  notice 
should  be  sent;  the  deposition  stated  that  the  notaiy  had  made 
inquiry  of  these  officei-s.  Evidence  was  offered  on  the  part  of 
Goodloe,  showing  that  his  residence  and  nearest  post-office  was 
not  Tuscumbia  but  La  Grange,  about  ten  miles  distant,  and 
tbat  by  inquiry  at  Tuscumbia  he  would  have  learned  his  address. 
The  charges  to  the  jury  are  stated  at  sufficient  length  in  the 
opinion.  Verdict  for  the  plaintiff;  the  defendant  brought  error. 
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D.  Mayes,  for  the  plaintiff  in  error. 
A,  H,  Handy,  contra. 

By  Court,  Clayton,  J.  This  case  nf^  formerly  in  this  court, 
And  is  reported  in  Godley  v.  Goodloe,  6  Smed.  &  M.  255  [45  Am. 
Dec.  287].  It  was  then  reversed,  because  of  the  refusal  of  the 
court  to  give  the  following  charge  at  the  instance  of  the  plaint- 
iff's counsel:  '*  That  if  the  holder  of  the  note  was  ignorant  of 
the  place  where  the  indorser  resided  at  the  time  of  protest,  and 
could  not  ascertain  it  after  diligent  inquiry,  notice  sent  to  the 
place  where  the  note  bears  date  will  be  sufficient." 

Upon  the  present  trial  the  plaintiff  asked  no  instruction,  but 
a  repetition  of  the  foregoing,  which  was  granted.  The  defend- 
ant asked  several  instructions,  a  part  of  which  were  given,  and 
A  part  refused. 

We  see  no  reason  now  to  say,  that  the  instruction  given  for 
the  plaintiff  is  erroneous,  as  it  precisely  accords  with  our  former 
decision  in  the  case.  The  argument  addressed  to  us  on  the 
point,  would  have  been  very  appropriate  before  the  jury,  to  show 
that  the  holder  was  not  ignorant  of  the  defendant's  residence, 
but  it  can  have  no  application  in  the  decision  of  the  legal  prin- 
<;iple.  In  the  same  case  it  was  decided,  that ''  what  shall  l>e 
deemed  due  diligence  must  be  submitted  to  the  jury  under 
appropriate  charges,  where  the  question  depends  upon  the  testi- 
mony of  witnesses  given  before  the  jury."  That  course  was 
pursued  in  this  case,  and  there  is  no  such  preponderance  of 
evidence  against  the  verdict  as  would  authorize  us  to  set  it  aside. 

We  shall  proceed  to  consider  those  charges  which  were  asked 
by  the  counsel  of  the  defendant  and  refused  by  the  court.  The 
£rst  is  as  follows:  ''  The  bank  where  iiie  note  was  payable,  and 
to  which  the  note  was  sent  for  collection,  was  the  holder  of  the 
note  for  that  purpose,  and  the  plaintiffs  can  not  avail  themselves 
of  ignorance  of  the  defendant's  residence,  as  an  excuse  for  the 
omission  of  actual  notice,  if  it  appears  that  the  bank,  through 
any  of  its  officers,  had  knowledge  of  such  residence."  Banks, 
of  necessity,  carry  on  all  their  business  through  the  medium  of 
agents.  The  acts  of  their  agents  bind  them  to  the  extent  of 
their  authority.  Each  is  confined  to  the  sphere  which  is  as- 
signed to  him.  Where  a  bank  has  several  agents,  to  whom  sep- 
arate and  independent  duties  are  intrusted,  notice  to  one  of 
them,  in  regard  to  a  matter  not  appertaining  to  his  duties,  can 
not  affect  the  bank.  It  is  the  duty  of  the  cashier  or  of  the  teller 
to  superintend  the  collection  of  paper  deposited  in  the  bank  for 
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payment.  It  is  the  duty  of  the  same  officers  to  give  information 
as  to  the  residence  of  the  indorsers.  If  the  bank  may  be  justly 
<!hargeable  with  notice  to  either  of  these  officers,  as  to  such  res- 
idence, it  can  not  be  so  chargeable  by  the  knowledge  of,  or  the 
notice  to,  one  of  its  clerks  not  intrusted  with  the  duty  of  super- 
intending such  collections.  The  principle  is  a  general  one,  that 
thn  conduct  of  the  agent  only  binds  his  employer,  when  ho  acta 
within  the  limits  of  tiie  power  granted  to  him,  and  with  refer- 
■cnce  to  the  subject-matter  of  the  agency:  Foriner  v.  Parham,  2 
Smed.  &  M.  164;  WUkim  v.  Commercial  Bank  of  Natchez,  6  How. 
W;  WUcox  V.  Bouih,  9  Smed.  &  M.  476.  We  think,  therefore, 
ihere  was  no  error  in  refusing  this  charge. 

The  next  charge,  the  Refusal  of  which  is  excepted  to,  is  in 
these  words:  '*  It  is  not  sufficient  to  charge  the  indorser  in  this 
-case,  that  inquiries  were  only  made  where  the  note  was  payable.'' 
This  refusal  is  justified  by  the  case  of  Hunt  v.  Nugent,  10  Smed. 
A  M.  548.  That  case  is  also  an  authority  for  the  sufficiency  of 
notice  in  this.  It  says:  ''The  information  the  notary  received 
was  direct  and  positive.  It  was  given  to  him  at  the  place  where 
it  was  most  natural  for  him  to  inquire,  the  place  where  the  note 
was  payable.  He  had  no  reason  to  doubt  but  that  the  informa- 
tion he  received  was  correct,  because  it  was  given  without  hesita- 
tion, not  as  a  mere  opinion.  He  was  put  at  rest  upon  the  subject" 
So  in  this  case,  the  notary  states,  "  he  received  the  informa- 
tion as  to  the  residence  of  Goodloe  from  the  cashier  and  other 
officers  of  the  bank,  and  he  presumed  they  knew  his  residence." 
&e  also  liirmera*  and  Merchants'  Bank  v.  Eddings,  4  Humph. 
^21;  Spencer  v.  Bank  of  Salirui^  3  Hill  (N.  T.),  520. 

The  other  charge  asked  and  refused  is  as  follows:  ''  If  the 
-declaration  avers  that  notice  was  given  to  the  indorser,  proof 
^t  diligent  search  was  made  for  his  residence  to  excuse  the 
omission  of  notice  will  not  support  the  averment,  and  unless 
"ie  proof  corresponds  with  the  averment  in  this  particular, 
tke  jury  must  find  for  the  defendant."  On  this  point,  the  rule 
w  thus  laid  down  by  Greenleaf ,  in  his  treatise  on  Evidence, 
^^^'  2,  p.  1C2:  **  Where  matter  in  excuse  for  want  of  demand 
*^d  notice  is  relied  upon,  it  is  usual  to  declare  as  if  there  had 
J^ii  due  presentment  and  notice.  Sufficient  matter  in  excuse 
J8i  in  legal  effect,  equivalent  to  demand  and  notice."  The  same 
<lwtrine  is  in  substance  stated  by  Chitty :  Bills,  591. 

■^  regard  to  the  demand,  we  think  that  it  was  sufficient  in 
this  case.  The  notaiy  says  he  made  the  demand  of  the  bank 
^'ter  banking  hours,  and  after  the  note  had  been  handed  to  him 

^.  Dtc  Vox..  LI -11 
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as  notary,  that  he  was  answered  bj  the  proper  officer  that  no 
money  had  been  deposited  for  its  payment.  That  this  was  a 
sufficient  demand,  is  established  by  the  case  of  the  Commercial 
a)id  Railroad  Banlc^T.  ffamer,  7  How.  448.  Indeed,  where  a 
note  is  payable  at  a  particular  time  at  a  bank,  and  indorsed  tf> 
such  bank  for  collection,  no  specific  demand  is  necessary.  It  is 
enough  if  the  note  be  in  bank  on  the  day  appointed  for  its 
payment:  State  Bank  v.  Napier ^  6  Humph.  270  [44  Am.  Dec. 
808];  Bank  of  U.  S.  v.  Cameal,  2  Pet.  543;  Cohea  v.  Hunt,  2 
Smed.  &  M.  227  [41  Am.  Dec.  589].  This  case  is  not  like  that 
of  Harrv<(m  v.  Crowder,  6  Id.  471  [45  Am.  Dec.  290].  There 
the  demand  was  made  before  the  close  of  banking  hours.  The 
court  charged  the  jury,  ''  that  if  the  demand  were  made  at  some 
reasonable  or  convenient  time,  before  the  doors  were  closed  on 
the  third  day  of  grace,  it  was  sufficient."  This  court  reversed 
the  judgment,  because  this  charge  was  too  indefinite;  but  the 
decision  does  not  apply  in  this  case.  The  demand  here  was  not 
made  until  the  close  of  banking  hours,  and  the  notary  was  in- 
formed that  no  funds  had  been  deposited  to  pay  it. 
On  the  whole,  the  judgment  is  affirmed. 

FAcrs  Excusing  a  Demand  and  Nonos  mat  be  Givbn  in  Evidence  under 
the  ordinary  allegation  of  demand  and  notice.  Facts  which  dispense  with  m 
demand  and  notice  will,  in  law,  be  deemed  proof  of  a  demand  and  notioes 
Spann  v.  Baltzell,  46  Am.  Dec.  346,  and  note. 

80PFICIKNCY  OF  Demand  and  Notice,  by  Whom  Detebmined:  See  Cfodlej^ 
r.  Ooodloe,  45  Am.  Dec.  287  (the  principal  case  came  before  the  court  of  errora 
and  appeals  before,  and  is  reported  in  this  series);  Harrison  v.  Orowder,  Id. 
290;  WhitcUcer  v.  Morrison,  44  Id.  627,  and  the  notes  to  these  cases. 

Demand  on  Notes  Payable  at  Particular  Bank:  See  Harrison  ▼.  CVyn» 
der,  45  Am.  Dec  290,  and  note. 

Notice  Addressed  to  Drawer  at  Place  of  Date  of  note,  when  and  when 
not  sofiScient:  See  Lowery  v.  ScoU^  35  Am.  Dec.  627;  Foard  v.  Johnaon,  S6  Id. 
421;  Oodley  v.  Ooodloe,  45  Id.  287. 

Notice  to  Officer  or  Agent  of  Corporation  Affects  Corporatiok, 
WHEN:  See  Bank  of  PUtdmrgh  y.  WhiUfteadt  36  Am.  Dec  186,  and  note  dt» 
cussing  this  question  at  length. 
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Bane  of  Mibsoxjbi  v.  Wells. 

113  MnsovBi,  861.] 
Ida  OF  EzBounoN  was  Pbbserysd  by  the  act  of  general  asaembly  ap> 
proved  Febrnary  24,  1843  (seaBion  acts,  page  51),  and  the  act  oonoeming 
ooorts  (reviaed  code  1835,  page  160,  section  52),  and  no  Bare  facia»  was. 
necessary  to  continue  it,  when  the  court  did  not  hold  any  session  at  the 
letom  term  of  the  writ  on  account  of  its  postponement  by  the  legisla*' 
tnrs.  These  acts  were  designed  to  make  the  writs  as  effectual  to  all  in- 
tents and  purposes  as  if  executed  at  the  term  to  which  they  were  made  ^ 
returnable. 

SriBCT  OF  EzBounoN  Sued  out  and  Dsuverkd  to  Shebiff  is  to  continue 
the  lien  of  the  judgment  until  the  execution  of  the  writ,  although  the 
•  time  had  elapsed  during  which  the  lien  of  the  judgment  continued. 

Pbior  Levt  of  Ezboution  ONDE&  JuKioB  JuDOMBNT  docs  uot  divest  the  - 
priority  of  the  older  judgment. 

Judgment  Revivimg  Lien  of  Previous  Judgment  can  not  Relate  Back 
and  give  the  purchaser  at  the  sheriff's  sale  a  right  which  did  not  exist  at 
the  time  of  the  purchase,  whfre  the  judgment  reviving  the  lien  was  not. 
rendered  until  after  a  sale  of  the  premises;  although,  if  the  sale  did  not . 
satisfy  the  judgment,  it  might  have  had  the  effect  of  reviving  the  lien  on , 
any  real  estate  owned  by  the  defendant  in  the  execution,  or  which  he  had . 
disposed  of  while  subject  to  it. 

Ebbob  to  the  Marion  circuit  court.  The  opinion  states  tha. 
(ase. 

iP.nver  and  Campbell,  for  the  plaintiff. 

PraUe  aixd  Anderson,  contra. 

Bj  Court,  bcoTT,  J.  This  was  an  action  of  ejectment  brought 
hj  the  plaintiff  in  error  against  the  defendant  in  error  f«)r  lands 
ind  lots  in  Marion  county.    In  consequence  of  adverse  instruc* 
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tiojis,  the  plaintiff  submitted  to  a  nonsuit,  and  after  an  unsoo- 
<^e8sful  application  to  set  it  aside,  sued  out  this  writ  of  error. 

The  plaintiff  claimed  the  premises  in  controversy  under  a 
'sheriff's  sale  and  deed,  on  a  judgment  dated  the  fourth  of  May, 
1840,  on  which  execution  issued  the  first  of  July,  1842,  return- 
able to  the  first  Monday  of  September  following.  The  execution 
was  levied  the  second  of  July,  1842,  and  the  sale  was  made  the 
eighteenth  of  August,  1843.  On  the  fifth  of  April,  1843,  a  scire 
facial  was  sued  out  on  the  above-mentioned  judgment  for  the 
purpose  of  continuing  the  lien  of  it,  and  a  judgment  of  revival 
was  entered  on  the  twenty-fourth  of  November,  1843,  after  a 
sale  of  the  premises  had  taken  place. 

The  defendant's  title  was  a  sheriff's  deed,  under  a  judgment 
entei^d  the  eleventh  of  January,  1840,  on  which  execution  issued 
the  nineteenth  of  August,  1842,  returnable  to  the  first  Monday 
in  September  following:  which  was  levied  the  day  of  its  date, 
and  the  sale  under  it  was  made  the  eighteenth  of  August,  1843. 

This  controversy  has  arisen  from  the  failure  of  the  judge  to 
bold  a  session  of  the  circuit  court  at  the  return  term  of  the  writ; 
and  the  act  of  the  general  assembly,  approved  the  twenty-fourth  of 
February,  1843  (session  acts,  p.  51),  which  was  passed  before  the 
next  regular  term  of  the  court,  and  which  postponed  its  session 
^intil  the  first  Monday  in  August,  1843.  The  fifteenth  section 
of  the  above-recited  act  provides  that  no  recogizance,  suit,  or 
other  matter  shall  be  dismissed,  discontinued,  or  fail  by  reason 
of  the  alteration  of  the  times  of  holding  said  courts;  and  sales 
of  property  which  would  have  been  made  at  the  first  term,  as 
beretofore  established,  shall  be  made  at  the  next  term  to  be 
beld  under  this  act.  The  act  concerning  courts  (revised  code» 
1835,  p.  160,  sec.  52)  provides  that  no  writ,  process,  plea,  or  pro- 
ceeding whatsoever,  civil  or  criminal,  shall  be  deemed  discon- 
tinued or  abated  by  reason  of  the  failure  of  any  term  or  session 
of  any  court;  but  the  same  shall  be  continued  on  as  if  no  such 
failure  or  adjournment  had  taken  place. 

The  defendant  contended  that  by  virtue  of  these  acts,  his  lien 
was  preserved,  and  no  scire  faciaa  was  necessary  to  continue  it. 
The  plaintiff,  on  the  other  hand,  maintained  that  the  liens  being 
executed  by  statute,  could  continue  for  no  longer  time  than  was 
allowed  by  law,  and,  having  expired  before  the  sale,  the  sub- 
sequent revival  of  the  judgment  by  scire  facias  issued  before  the 
expiration  of  the  lien,  related  back  and  gave  him  a  priority. 
The  court  entertaining  views  corresponding  with  those  con* 
tended  for  by  the  defendant,  iTiled  accordiDgly. 
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The  obvious  intent  of  the  acts  above  cited,  was  to  annihilate,. 
as  it  were,  the  time  intervening  between  the  return  day  of  the- 
writs  and  that  to  which  their  execution  was  postponed.  They 
were  designed  to  make  the  writs  as  effectual  to  all  intents  and 
purposes,  as  if  executed  at  the  term  to  which  they  were  made- 
retomable.  The  delay  was  involuntary  and  against  the  consent 
of  the  party,  and  to  hold  that  it  worked  him  an  injury  would  be 
the  greatest  injustice.  The  words  of  the  statute  are  sufficiently 
comprehensive  to  bear  this  interpretation,  and  respect  for  the- 
general  assembly  requires  that  they  should  be  thus  construed. 

The  lien  of  the  judgment,  under  which  the  defendant  deduces 
his  title,  was  prior  to  that  of  the  plaintiff,  and  long  before  th» 
expiration  of  the  prior  lien,  an  execution  was  sued  out  and  de- 
livered to  the  sheriff,  the  effect  of  which  was  to  continue  that 
lien  until  the  execution  of  the  writ,  although  the  time  had 
elapsed  during  which  the  lien  of  a  judgment  contmues:  B.  C.» 
tit.  Execution,  sec.  18.  It  would  be  an  act  of  supererogation  to 
require  him  to  revive  his  judgment  in  order  to  preserve  his  prop- 
erty. The  only  effect  of  it  would  be  delay.  Then  the  prior 
levy  of  the  execution  under  the  junior  judgment,  although  the 
lien  of  that  had  not  expired,  did  not  divest  the  priority  of  the 
older  judgment. 

The  judgment  reviving  the  lien  of  the  junior  judgment  was 
not  rendered  until  after  a  sale  of  the  premises  in  dispute.  The 
party  thus  by  his  own  act  having  disposed  of  the  property  ou 
which  he  wished  to  impose  or  continue  his  lien,  it  is  obvious 
that  the  judgment  of  revival  could  not  relate  back  and  give  the 
purchaser  at  the  sheriff's  sale  a  right  which  did  not  exist  at  tho 
time  of  the  purchase.  The  party  suing  out  the  scire  facias  to 
recover  his  judgment  v^as  under  no  obligations  to  continue  the 
proceeding  after  the  sale.  He  might  have  discontinued  it  at 
his  pleasure;  the  purchaser,  therefore,  could  not  have  been  in- 
fluenced in  his  conduct  by  any  assurance  of  a  revival  of  the  lien. 
If  the  sale  of  the  property  did  not  satisfy  the  judgment,  the  re- 
vival would  have  had  the  effect  of  reviving  the  lien  on  any  real 
estate  owned  by  the  defendant  in  the  execution,  or  which  he  had 
dispoised  of  while  subject  to  it,  but  surely  a  creditor  could  not 
thereby  entitle  himself  to  a  lien  on  property  of  the  defendant 
which  had  been  disposed  of  by  his  own  act. 

The  judgment  of  the  court  below  is  affirmed,  the  other  judges 
concurring. 

Prioritv  whsre  Several  Writs  of  Exscutiok  Dbuvebbd  to  Shkbitfi 
Sev  Kejunm  v.  Fiddin,  44  Am.  Dec.  776. 
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Effect  of  Siting  out  Exbcutiov  to  Continue  Lien  of  JuixnoENT. — ^Tha 
rule  laid  down  in  the  principal  case  is  not  adopted  in  the  other  states.  Mr. 
Freeman,  in  his  work  on  Jadgments,  section  349  a,  3d  ed.,  referring  to  this 
^question,  says:  *'The  time  during  which  judgments  have  the  force  of  llena 
t>n  the  lands  of  judgment  debtors  is  usually  prescribed  by  statute.  In 
many  instances,  executions  haTo  been  taken  out  and  levies  made  withiu  tbe 
time  prescribed  for  the  continuance  of  the  lien,  but  so  late  that  the  sale  did 
not  take  place  until  after  the  lapse  of  such  time.  In  regard  to  such  casea^ 
«o  far  as  our  observation  has  extended,  it  has,  except  in  the  state  of  Missouri* 
been  uniformly  held  that  the  execution  and  levy  did  not  continue  the  lien; 
and  tliat  to  preserve  the  priority  acquired  by  the  judgment,  the  sale  must  be 
made  during  the  statutory  period.  The  title  acquired  at  such  a  sale  is  there- 
fore precisely  the  same  as  though  the  judgment  had  never  been  regarded  as  a 
lien."  In  Isaac  v.  Swi/t,  10  Cal.  71,  this  subject  was  ably  argued  and  care- 
fully  considered  by  the  court.  Burnett,  J. ,  delivered  an  opinion,  oononned  in 
hy  Terry,  0.  J. ,  and  Field,  J. ,  in  accordance  with  the  above  position.  At  page 
61,  he  said:  **  The  section  204  [of  the  code]  creates  the  lien  of  the  judgment, 
and  also  fixes  the  period  of  its  continuance.  Taking  the  different  portions  of 
%he  section  together,  and  the  intent  is  clear  that  the  lien  should  not  continue 
■beyond  the  time  specified.  The  power  that  creates  confines  the  existence  ci 
4hQ  thing  created  within  a  specified  period.  The  lien  itself  would  not  exiit 
without  this  provision  of  the  statute,  and  of  course  can  not  exist  beyond  the 
time  expressly  stated.  We  could  as  well  assume  the  existence  of  the  lien  in 
the  first  instance,  without  the  statute,  as  to  assume  its  continuance  without 
^e  statute.  It  required  express  words  to  create  the  lien,  and  it  equally 
requires  express  words  to  continue  it  beyond  the  time  specified.  Had  ttuB 
code  simply  created  the  lien  without  limiting  the  period  of  its  existence,  then 
we  could  not  presume  that  any  limit  was  intended.  But  when  a  limit  is  ex- 
.pressly  stated,  we  con  not  presume  a  continuance  beyond  it. 

"The  rule  that  confines  the  lien  of  the  judgment  strictly  within  the  two 
years  is  the  most  simple  and  certain  in  theory,  and  the  most  beneficial  in 
•{iractice.  If  we  hold  that  the  lien  of  the  judgment  may  be  prolonged  beyond 
the  period  stated  by  the  issue  and  levy  of  an  execution  within  the  time,  thea 
we  can  fix  no  definite  and  certain  limits  to  the  continuance  of  the  lien.  Onoe 
we  pass  the  limits  of  the  statute,  we  open  a  door  to  the  most  vexations  liti- 
'^gation.  The  titles  to  real  estate  would  become  uncertain,  and  the  useful 
'end  intended  to  be  accomplished  by  our  recording  system  would  in  fact  be 
defeated.  A  party  wishing  to  purchase  the  land  of  the  judgment  debtor 
could  not  do  so  with  safety  without  the  exercise  of  extraordinary  diligence. 
The  provisions  of  the  code  give  the  judgment  creditor  ample  protection.  He 
'can  cause  an  execution  to  issue  at  any  time;  and  under  it  the  sheriff  can 
advertise  and  sell  within  the  short  period  of  twenty  days.  There  is,  there- 
fore, no  reason  for  allowing  him  the  privilege  of  delajring  the  issue  of  execa- 
tion  until  it  is  too  late  to  sell  before  the  lien  expires.  It  is  true  that  an 
^occasional  hard  case  may  arise  under  the  strict  rule,  but  upon  the  whole  it 
•must  be  productive  of  the  most  good.  **  The  rule  is  no  doubt  settled  the 
other  way,  however,  in  Missouri;  and  the  principal  case  was  followed  in 
Durrett  v.  Ilvlse,  67  Mo.  201,  and  its  language  quoted  approvingly  in  Rice  v. 
Morton^  19  Id.  286;  but  that  the  states  generally  follow  the  contraiy  rait 
may  be  seen  by  referring  to  the  cases  cited  by  Mr.  Freeman  in  sopport  of  hit 
position. 
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State,  Use  of  Jacobs  and  Wife,  v.  Heabst, 

[12  MZBSOUBI,  865.] 

Whxsb  the  Obuoation  of  Vatdiq  Money  and  Dutt  op  ReCsivino  It 
Unite  in  the  aame  person,  no  tfuit  can  be  brpught  in  the  event  of  on 
omission  to  pay.  At  the  common  law,  where  snch  a  state  of  things  ia 
produced  by  the  act  of  the  creditor,  the  debt  is  extinguished,  but  where 
it  is  created  by  the  law,  no  extinguishment  takes  place. 

Wbb&e  an  Executor  is  Appointed  Gh^bdian  op  Hsnts  to  whom  a  debt 
from  the  estate  is  due,  the  latter  can  not  maintain  any  suit  to  compel 
the  executor  to  pay  it  over,  as  the  obligation  of  paying  and  the  duty  of 
reoeiving  are  in  the  same  person;  but  as  no  sui^  can  be  brought,  the  law 
will  eo  itutatUi  the  money  becomes  payable  transfer  it  from  one  character 
to  the  other. 

This  was  a  suit  instituted  to  the  use  of  Jacobs  and  his  wife 
PoUj  against  George  Hearst,  the  administrator  of  William 
Hearst,  who  was  one  of  the  securities  of  Joseph  Funk,  executor 
of  John  Horine.  Polly  was  one  of  the  children  of  Horine»  who 
had  left  all  his  property  to  his  children.  Funk  had  received 
sereral  different  sums  of  money  for  land  sold  belonging  to 
Horine.  This  suit  was  instituted  against  the  administrator  of 
the  security  of  Funk  fox*  the  distributive  share  of  Polly  Jacobs. 
The  executor  defended  on  the  ground  that  he  had  been  ap- 
pointed tlie  guardian  of  Polly  Horine,  the  wife  of  the  plaintiff. 
The  court  found  for  the  defendant.  A  motion  for  a  new  trial 
was  overruled,  and  the  case  was  brought  here  by  writ  of  error. 

Johnson,  for  the  plaintiff  in  error. 
Stringfellow,  contra. 

By  Court,  Scott,  J.  The  facts  of  the  case  abundantly  show 
that  the  executor,  as  such,  had  no  further  use  for  the  money  in 
his  hands.  Then  the  duty  of  paying  it  over  must  have  arisen. 
The  obligation  of  paying  money,  and  the  duty  of  receiving  it, 
uniting  in  the  same  person,  no  suit  could  be  brought  in  the 
«»vent  of  an  omission  to  pay.  At  common  law,  where  such  a 
state  of  things  is  produced  by  the  act  of  the  creditor,  the  debt 
IB  extinguished,  as  there  is  no  means  of  enfor3ing  its  payment. 
The  character  of  creditor  and  debtor  being  here  united  by  the 
act  of  the  law  or  its  agents,  an  extinguishment  can  not  take 
place;  but  as  no  suit  can  be  brought,  the  law  will  eo  insianii  the 
money  becomes  payable  transfer  it  from  one  character  to  the 
other.  The  authorities  sustain  the  correctness  of  these  views. 
In  the  case  of  Watkins  v.  State,  2  Gill  k  J.  220,  it  was  held,  that 
when  a  sole  executor  sustained  the  twofold  character  of  an  ex< 
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ecutor  and  guardian,  the  law  will  adjudge  the  ward's  proportion 
of  the  property  in  his  hands  to  be  in  his  hands  in  the  capacity 
of  guardian,  after  the  time  limited  by  law  fo^  the  settlement  of 
the  estate,  whether  a  final  account  has  been  passed  by  the 
orphans'  court  or  not.  So  in  the  case  of  Karr  v.  JTarr,  C  Dana, 
3,  the  court  held,  that  where  the  same  person  is  executor  and 
guardian  of  a  distributee,  and  makes  no  settlement  or  election 
showing  in  what  capacity  he  held  the  funds,  he  shall  be  pre- 
sumed, after  a  reasonable  time  for  settiing  the  estate  has  elapsed^ 
to  hold  them,  or,  at  least,  the  portion  not  necessary  for  the  pay- 
ment of  debts,  as  guardian.  To  the  same  efiect  is  the  case  of 
Adm'r  of  Johnson  v.  JGr'rs  of  Johnson,  2  Hill  (S.  C),  285  [29  Am. 
Dec.  72J,  in  which  it  was  maintained,  that  when  from  the  facta 
an  executor,  who  was  also  guardian,  might  be  charged  with  the 
receipt  of  moneys  either  as  executor  or  guardian,  he  must  ac- 
count in  the  latter  character;  for  whatever  funds  he  had  in  hia 
hands  as  executor  were  by  operation  of  law  transferred  to  him 
as  guardian. 

The  other  judges  concurring,  the  judgment  of  the  court  below 
will  be  affirmed. 

Where  thx  Same  Pkbson  is  AniaxiSTaATOB  and  Quardiah  of  the 
hoir,  the  balance,  upon  final  account,  shall  be  considered  as  in  the  hands  of 
a  guardian:  Stegar  v.  State ^  14  Am.  Dec  265;  see  also  Carroll  y.  Bodey,  27 
Id.  460;  the  principal  case  was  cited  in  Walker  v.  Walker,  25  Mo.  376. 


Gibson  v.  Zimmerman, 

[12  MZBSOUBI,  388.] 

At  Common  Law,  a  Ck>NV£YANCK  to  Husband  and  Wife  in  Fee  vests  the 
estate  in  them  as  one  person,  the  whole  of  which  remains  in  the  sur. 
river  of  them.  The  statutes  of  this  state  have  not  altered  or  modified 
the  common  law  in  this  respect. 

HU9^AND  AND  WiFR  ARE  THE  OXLY    PERSONS  WhO    CAN  BE    TENANTS    BT 

Entireties.  This  tenancy  must  be  created  or  take  effect  during  cover- 
ture, and  owes  its  qualities  to  the  unity  of  the  persons  of  husband  and 
wife. 

CONTETANCE  TO    HuSBAND  AND  WiFE  CREATES    ESTATX  IN  EI^niRETT;  and 

as  such  the  survivor  will  own  the  whole  upon  the  death  of  the  other. 

Ebrob  tx>  the  St.  Louis  circuit  court.     The  opinion  states  the 
case. 

Gibson,  for  the  plaintiff  in  error. 

Spalding  and  Shepley,  contra. 


Digitized  by 


Google 


March,  1849.]         Gibson  u  Zimmebmak.  169 

By  Court,  Btland,  J.  The  only  point  in  this  case  for  our  ad- 
judication, is  the  effect  of  a  conveyance  of  land  in  fee  to  a  man 
and  his  wife  during,  the  coverture.  The  court  below  held  that 
such  a  conveyance  vested  the  entirety  in  each;  that  on  the  deatb 
of  the  husband,  the  wife  surviving  was  seised  of  the  whole. 
In  other  words,  that  the  husband  and  wife,  grantees  in  a  deed 
in  fee,  being  in  law  one  person,  take  the  estate,  not  as  tenants 
in  common;  not  as  joint  tenants;  but  as  tenants  in  entireties, 
each  having  the  whole,  and  each  unable,  during  the  life  of  the 
other,  to  affect  the  estate  to  the  prejudice  of  the  other's  right, 
and  that  the  estate  of  the  survivor  is  not  a  survivorship,  is  not 
a  cumulation  to  the  former  estate  of  the  survivor,  but  merely  a 
continuation  of  the  original  estate  vested  in  the  quasi  corporate 
existence  of  the  man  and  wife. 

The  defendant  in  error  contends  for  the  truth  and  correctness 
of  the  following  positions,  viz. : 

1.  That  at  common  law,  a  conveyance  to  husband  and  wife 
in  fee,  vests  the  estate  in  them  as  one  person,  the  whole  of  which 
lemams  iu  the  survivor  of  them. 

2.  That  the  statutes  of  this  state  have  not  altered  or  modified 
the  common  law  in  this  respect. 

I  agree  with  the  defendant  in  error  on  both  propositions — 
that  such  was  the  common  law  at  the  time  of  its  adoption  ia 
this  state  (then  territory),  and  that  our  statutes  have  not  altered 
or  modified  it  in  this  particular.  In  the  case  of  Doe  ex  dem, 
^Mcy  Freestone  v.  Edward  Parrott  and  Mary,  his  Wife,  5  T.  R. 
655,  Lord  Kenyon  says:  **For  though  a  devise  to  A.  and  B., 
who  are  strangers  to,  and  have  no  connection  with  each  other, 
creates  a  joint  tenancy,  the  conveyance  by  one  of  whom  severs 
the  joint  tenancy,  and  passes  a  moiety;  yet  it  has  been  settled 
^or  ages,  that  when  the  devise  is  to  the  husband  and  wife,  they 
^^^  by  entireties,  and  not  by  moieties,  and  the  husband  alone 
can  not  by  his  own  conveyance,  without  joining  his  wife,  divest 
^e  estate  of  the  wife." 

Husband  and  wife  are  the  only  persons  who  can  be  tenants  by 
«»tireties.  This  tenancy  must  be  created  or  take  effect  during 
coverture;  and  owes  its  qualities  to  the  unity  of  the  persons  of 
husband  and  wife.  There  is  no  doubt  of  this  principle  existing 
at  common  law. 

I  will  now  see  whether  our  statutes  have  altered  or  modified 
'^e  eoiviijion  law  in  this  particular. 

^fi  common  law  was  adopted  by  our  statute  as  early  as  June, 
i816,  for  the  territory  of  Missouri:  Geyer's  Dig.  124.    And  the 
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«am6  statute  adopting  the  common  law,  also  declared  that  the 
doctrine  of  suryivorship,  in  cases  of  joint  tenants,  shall  never 
he  allowed  in  this  territory. 

The  convention  that  formed  our  state  constitution,  declared 
that  all  laws  then  in  force  in  the  territory  of  Missouri,  which 
are  not  repugnant  to  the  constitution,  then  formed,  shall  remain 
in  force  until  they  expire  hy  their  own  limitation,  or  he  altered 
or  repealed.  This  took  place  in  July,  1820.  In  Fehruary,  1825, 
the  legislature,  hy  a  statute  regulating  conveyances,  declared, 
"that  no  estate  in  joint  tenancy  in  any  lands,  tenements,  or 
hereditaments,  shall  he  held  or  claimed  under  any  grant,  devise, 
or  conveyance  whatsoever,  heretofore  or  hereafter  made,  other 
than  to  executors  or  trustees,  unless  the  premises  therein  men- 
tioned shall  expressly  he  thereby  declared  to  pass,  not  in  ten- 
ancy in  common,  but  in  joint  tenancy;  and  every  such  estate, 
other  than  to  executors  and  trustees  (unless  otherwise  expressly 
declared  as  aforesaid),  shall  be  deemed  to  be  in  tenancy  in 
<;ommon :  See  laws  of  Missouri,  digested  and  revised  in  1825, 
title.  Conveyances,  seq.  3,  p.  216. 

In  1835  the  legislature  enacted,  that  ''every  interest  in  real 
estate,  granted  or  devised  to  two  or  more  persons  (other  than  to 
executors  and  trustees  as  such),  shall  be  a  tenancy  in  common, 
unless  expressly  declared  in  such  grant  or  devise,  to  be  in  joint 
tenancy.*' 

In  1845,  a  similar  provision  was  incorporated  into  the  statute 
concerning  conveyances,  and  is  now  in  force.  It  will  be  easily 
perceived  that  all  of  these  statutes  have  referred  to  joint  ten- 
ancy. It  was  the  object  to  abolish  that  species  of  tenure,  and 
no  doubt  exists  with  me,  that  in  order  to  constitute  a  joint  ten- 
ancy under  our  laws,  specific  and  express  terms  must  be  used, 
declaring  that  such  estate  shall  be  held  in  joint  tenancy,  and 
not  in  tenancy  in  common. 

Does  the  deed  to  husband  and  to  his  wife  in  this  case  make 
them  joint  tenants  ?  In  the  case  of  Jackson  ex  dem,  Stevens  v. 
T,  Stevens,  16  Johns.  115,  Justice  Spencer  says:  "  It  appears  to 
be  well  settled,  that  if  an  estate  be  given  to  a  man  and  his  wife, 
they  take,  neither  as  joint  tenants,  nor  as  tenants  in  common, 
for  being  considered  as  one  person  in  law,  they  can  not  take  by 
noieties,  but  both  are  seised  of  the  entirety;  the  consequence 
of  which  is,  that  neither  of  them  can  dispose  of  any  part  with- 
out the  assent  of  the  other,  but  the  whole  goes  to  the  survivor; 
ihe  statutory  provision,  that  no  estate  in  joint  tenancy  in  lands, 
shall  be  held  or  claimed  under  any  grant,  devise,  or  conveyance, 
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unless  the  premises  therein  mentioned  shall  expressly  be  de- 
clared to  pass,  not  in  tenancy  in  common,  but  in  joint  tenancy, 
does  not  extend  to  this  case,  for  the  estate  of  the  husband  and 
wife  is  not  a  joint  tenancy.  In  Suiliff  v.  Forgeij,  1  Cow.  95, 
this  doctrine  is  again  repeated.  In  Doe  d.  De  Peyster  v.  Howland, 
8  Id.  283,  the  court,  by  Savage,  C.  J.,  declared  that  ** husband 
Mid^e  holding  lands  by  a  conveyance  to  them,  are  not  joint  ten- 
wits.  They  are  seised  per  iouty  but  not  per  mi.  They  are  each 
owner  of  the  whole,  but  not  of  the  half.  They  must  both  join 
in  a  conveyance.  They  are  both  necessary  to  make  one  grantor. 
In  Shaw  v.  Eearsey,  5  Mass.  523,  Chief  Justice  Parsons,  speak- 
ing of  the  statute  of  1785,  chapter  62,  which  declares  that  all 
'Conyeyances  and  devises  which  have  been  or  shall  be  made  to 
two  or  more  persons,  shall  be  adjudged  to  be  tenancies  in  com- 
mon, unless  it  manifestly  appears  to  have  been  the  intent  of  the 
parties  to  the  instrument,  that  joint  tenancies  were  intended." 
Joint  tenancies,  when  the  tenants  are  not  man  and  wife,  may  be 
severed,  and  the  right  of  survivorship  be  defeated  at  the  will  of 
either  tenant,  either  by  partition  or  by  alienation  of  his  prop- 
erty, which  shall  be  holden  by  the  purchaser  as  tenant  in  com- 
mon. For  two  joint  tenants  generally  hold  by  moieties,  and 
not  by  entireties.  As  therefore  a  joint  tenancy  of  this  nature 
may  be  destroyed  at  the  pleasure  of  either  tenant,  the  statute 
veiy  reasonably  presumes  that  such  tenancy  was  not  intended 
in  the  conveyance,  and  has  enacted,  that  unless  a  joint  tenancy 
Appear  to  be  intended,  the  estate  shall  be  holden  in  common. 

But  this  construction  of  the  statute  can  not  reasonably  be  ex- 
tended to  a  conveyance  to  husband  and  wife.  Here  a  severance 
t)f  the  tenancy  can  not  be  had  either  at  the  will  of  the  husband 
or  the  wife.  They  do  not  take  by  moieties  but  by  entireties; 
and  the  alienation  of  the  husband  of  a  moiety  will  not  defeat 
the  wife's  title  to  that  moiety,  if  she  survive  him.  The  statute 
speaks  of  conveyances  to  "  two  or  more  persons,"  but  a  convey- 
•oce  to  husband  and  wife  is  in  legal  construction  a  conveyance 
^t  to  one  person.  For  if  an  estate  be  conveyed  expressly  in 
joint  tenancies  to  a  husband  and  wife  and  to  a  stranger,  the 
latter  shall  take  one  moiety,  and  the  husband  and  wife,  as  one 
pc^n,  shall  tako  the  other  moiety. 

And  it  is  difficult  to  assign  any  good  reason  why  survivorship 
between  husband  and  wife  is  prejudicial  to  the  commonwealth, 
or  repugnant  to  the  genius  of  republics. 

Chancellor  Kent  says  that  statutes  of  a  similar  nature  (to  this 
one  of  ours)  have  been  passed  in  most  of  the  states,  which, 
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however,  are  not  applicable  to  conyeyances  to  husband  and  -wife; 
4  Kent's  Com.  358. 

The  only  case  that  I  have  seen  against  this  doctrine  of  lius* 
band  and  wife  holding  by  entireties,  is  the  onA  from  Connecti- 
cnt,  Whiitleneij  v.  FuUer,  11  Conn.  337;  that  admits  that  the 
common  law  on  this  subject  is,  and  agrees  with  the  doctrine 
above  declared  as  the  common-law  doctrine  of  estates  per  en* 
tireties;  but  the  court,  in  that  case,  decided  that  the  doctrine  of 
entireties  has  never  been  in  use  in  that  state,  which,  therefom, 
decides  nothing  on  this  point,  so  far  as  regards  our  state,  in 
which  the  common  law  has  been  adopted.  I  therefore  declare 
my  opinion  to  be,  that  the  conveyance  to  husband  and  wife  is 
not,  strictly  speaking,  an  estate  by  joint  tenancy,  nor  an  estate 
in  tenancy  in  common,  but  an  estate  in  entirety;  and  as  such 
the  survivor  will  own  the  whole  upon  the  death  of  the  other, 
and  such  being  the  decision  of  the  court  below,  I  find  no  error 
in  its  judgment,  and  my  brother  judges  concurring  in  this  opin* 
ion,  the  judgment  below  is  affirmed. 

Husband  and  Wife  are  Tenants  bt  Entireties,  with  a  right  of 
sarvivorship,  under  a  conveyance  to  both  of  them:  Dtn  ex  dem.  WychoffY, 
Gardner,  45  Am.  Dec.  3S8,  and  note;  FairchUd  v.  Chustelleux^  44  Id.  117, 
and  note.  The  principal  case  was  cited  to  this  point  in  Skroyer  v.  NkkUl, 
65  Mo.  268;  and  to  the  point  that  the  Missouri  statutes  had  made  no  ehan^ 
in  this  common-law  rule,  m  BcUly.  Stephens,  65  Id.  676. 


Hemmakeb  v.  State. 

[12  MZMOTTBZ,  468.] 
LlOISLATURB  MAT  PUNISH  OtFENSE  OF  BRINGING  STOLEN  GOOSS  IMTO  * 

State,  and  in  doing  so  they  merely  codify  a  settled  principle  of  the  com- 
mon law  applicahle  to  different  countries,  and  extend  it  to  neighboring 
states  and  foreign  countries;  consequently,  the  legislature  can  pass  a 
statute  making  such  an  offense  punishable  the  same  as  if  committed  in  this- 
state,  and  further  providing  that  the  larceny  may  be  chat^^ed  to  have  been 
committed  and  may  be  indicted  and  ponished  in  any  county  into  whiob 
the  property  was  brought 

Iin>iCTMEKT  found  by  the  grand  jury  of  St.  Louis  county 
against  the  defendant,  charging  him  with  grand  larceny  in  thfr 
county  of  St.  Louis.  On  the  trial  it  was  shown  by  the  testi- 
mony of  one  Nahouse  that  a  watch  was  stolen  from  him  by  de- 
fendant on  board  a  steamer  going  to  New  Orleans.  Both  par- 
ties subsequently  came  to  St.  Louis,  where  the  larceny  waft 
discoTered.     The  point  of  law  raised  appears  from  the  opinion^ 


Digitized  by 


Google 


Hatch,  1849.]  TTFMMATnrR  y.  STATE.  173 

Verdict  of  guilty,  and  the  defendant  appealed  from  an  order 
denying  a  motion  for  a  new  trial. 

A,  P.  Field,  for  the  appellant. 

By  Conrt,  Nafton,  J.    The  principal  question  presented  by 
the  instruction  in  this  case  involves  the  power  of  the  legislature 
to  enact  the  third  section  of  the  ninth  article  of  the  act  con> 
ceming  crimes  and  punishments.     That  section  provides  "  that 
every  person  who  shall  steal,  or  obtain  by  robbery,  the  property 
of  another,  in  any  other  state  or  country,  and  shall  bring  the 
same  into  this  state,  may  be  convicted  and  punished  for  larceny 
in  the  some  manner  as  if  such  property  had  been  feloniously 
«tolen  or  taken  within  this  state,  and  in  any  such  cases,  the  larceny 
may  he  charged  to  have  been  committed,  and  may  be  indicted 
and  punished,  in  any  county  into  or  through  which  such  stolen 
property  may  have  been  brought."    The  argument  which  denies 
to  \he  legislature  the  power  to  pass  such  a  law  seems  to  be 
based  upon  the  assumption  that  it  is  designed  to  execute  the 
mninal  laws  of  another  state  or  country.     The  cases  to  which 
we  have  been  referred  arose  in  states  where  no  such  legislative 
enactment  as  the  above  was  in  force.     In  Tennessee,  in  North 
Oorolina,  and  in  New  York,  previous  to  the  revision  of  1830, 
the  couris  held  that  by  the  common  law  and  in  the  absence  of 
any  statutory  enactment,  offenses  of  this  i^haracter  committed 
in  another  state  or  foreign  country  were  not  cognizable  in  their 
respective  courts.     These  opinions  are  based  upon  the  doctrine 
in  Builer^s  Case,  3  CJo.  Inst.  113,  and  upon  the  additional  fact 
that  the  states  of  this  Union  do  not  occupy  the  same  relation  to 
€ach  other  which  the  counties  of  England  did.    In  Massa- 
chusetts a  contrary  decision  was  made  in  the  case  of  The  Com" 
monvmlth  v.  Andrews,  2  Mass.  14  [3  Am.  Dec.  17].     We  are  not 
under  the  necessity  of  deciding  the  question  which  these  cases 
present    Our  statute  was  obviously  intended  to  punish  offenses 
committed  against  our  criminal  laws,  and  not  those  which  were 
committed  without  the  jurisdiction  of  the  state.     If  the  legisla- 
ture think  it  expedient  to  declare  that  a  person  who  m  guilty  of 
grand  larceny  in  another  state  or  country,  and  brings  within 
our  jurisdiction  the  stolen  goods,  shall  be  considered  as  guilty 
of  grand  larceny  here,  it  is  clearly  within  their  constitutional 
po\7crtomake  such  enactment.     In  the  determination  of  the 
<:haracter  of  the  offense  there  is  no  necessity  for  inquiring  what 
•^y  be  larceny  under  the  laws  of  the  country  where  the  offense 
Was  conunitted.     The  legislature  punish  the  offense  committed 
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in  this  state  by  bringing  the  stolen  property  into  it,  and  lit 
doing  so  they  merely  codify  a  settled  principle  of  the  comnioii. 
law  applicable  to  different  countries,  and  extend  it  here  to 
neighboring  states  and  foreign  countries.  The  case  of  The 
People  Y.  Burke,  11  Wend.  129,  is  an  authority  in  point  upon  a. 
statute  exactly  like  our  own. 
Judgment  affirmed. 

Whesk  Pbofebty  Stolkn  uf  Onb  Stats  is  Bbouobt  nnx)  Anothkr,  the 
person  is  guilty  of  the  offense  in  the  latter  state:  State  v.  EUkt  8  Am.  Dfec 
175;  State  t.  Seaj/,  20  Id.  66;  but  see  State  v.  Brown,  1  Id.  648.  The  prin- 
cipal case  was  followed  in  State  v.  BuUer,  67  Mo.  61,  and  cited  in  Camanon^ 
wealth  V.  Madoon,  101  Mass.  6,  on  the  point  that  if  the  l^;i8latiire  sees  fit 
to  provide  that  the  bringing  into  the  state  of  goods  taken  withoat  right  froet 
an  owner  in  a  foreign  country  shall  be  punishable  as  larceny,  it  has  the  < 
stitntional  aothority  to  do  so. 


Knighton  v.  Tufll 

[12  MutouBi,  681.] 
Instrumsnt  is  Assignable  which,  though  very  inartificially  drawn,  pm^ 
ports  to  give  a  mortgage  on  the  defendant's  half  of  a  saw-mill  to  secure  the 
payment  of  a  certain  sum  of  money  payable  in  lumber;  but  the  common- 
law  action  of  debt  can  not  be  maintained  on  the  instrument. 

Appeal  from  tbeTVashington  circuit  court.  The  opinion  states 
the  case. 

Frissell,  for  the  appellant. 

Cole,  contra. 

By  Court,  Btland,  J.  This  is  an  action  of  debt  brought  by 
Loyel  Knighton  against  John  Tufli  on  the  following  instroment 
of  writing: 

''  Know  all  men  by  these  presents,  that  I,  John  Tufii,  have 
this  day.  given  Ammon  Knighton  a  mortgage  on  the  undivided 
half  of  a  saw-mill  on  Fouch  and  Eenault  creek,  and  do  by  these 
presents,  grant  and  transfer  to  said  Knighton  all  my  right,  title, 
interest,  and  claim  in  and  to  said  mill,  and  all  the  tract  of  land 
belonging  to  said  mill  place,  formerly  the  property  of  Knighton 
and  Lyon.  This  lien  is  given  for  the  purpose  of  securing  pay- 
ment of  the  sum  of  three  hundred  and  twenty-seven  dollars  and 
fifty  cents,  which  payment  is  to  be  made  in  plank  or  lumber 
made  at  said  mill,  to  be  due  one  thousand  feet  each  week  said 
mill  can  saw.     Said  debt  to  be  discharged  by  plank  delivered  at 
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Bdid  mill,  at  the  rate  of  twelve  and  one  half  cents  for  each  quar- 
ter of  an  inch  thick  for  any  kind  of  plank.  Witness  my  hand,. 
tliis  sixth  day  of  September,  1842.  John  Tufli. 

"I  do  assign  the  within  bond  to  Lovel  Knighton  for  valae  re» 
oeifed  of  him,  as  witness  my  hand,  January  6, 1843. 

**A.  Knighton." 
The  defendant  craved  oyer  and  demurrer  to  the  plaintifTv 
declaration,  setting  out  the  instrument  sued  on  as  above. 

The  court  sustained  the  defendant's  demurrer  and  gave  judg- 
ment thereon  for  him.  The  plaintiff  thereupon  filed  the  affida- 
Tit  and  prayed  an  appeal,  which  was  allowed  him. 

The  only  points  calling  for  a  decision  of  this  court  are:  1.  I» 
this  instnunent  assignable  under  our  statute  ?  2.  Will  the  com- 
mon-law action  of  debt  lie  on  this  instrument  ? 

On  the  first  point,  I  am  of  the  opinion  that  the  instrument  i» 
such  a  one  as  may  be  assigned  under  our  statute. 

On  the  second  point,  I  am  of  the  opinion  that  the  common- 
law  action  of  debt  can  not  be  maintained  on  this  instrument: 
Wtom  d  McCaU  v.  McNairy,  1  Bibb,  366,  where  the  doctrine  i» 
Mj  examined.  See  also  Snell  v.  Kirby,  3  Mo.  16  122  Am.  Dec. 
456). 

Let  the  judgment  be  affirmed. 

^cnoN  OF  Debt  will  mot  Lis  on  a  contract  for  the  pavment  of  a  ttipnktod 
nm  in  property:  Snell  v.  Kirby,  22  Am.  Dec.  456. 
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(13  MXM0UBI.M9.] 

if  CoiofON  Law,  a  Makrith)  Woman  could  Alienatb  hsb  Laitd  bj 
floe  and  recovery;  bat  such  alienation  might  be  avoided  on  account  of 
the  infancy  of  the  wife.  If,  however,  it  was  not  avoided  daring  infancy, 
it  coald  not  be  afterwards  avoided;  for  this  conveyance,  being  by  matter 
of  record,  mast  be  tried  by  inspection  upon  writ  of  error;  bat  a  feoffinent 
or  other  alienation  in  paig  might  be  avoided  by  an  infant  or  her  heir  ai 
any  time  by  entry,  whether  daring  nonage  or  after  fall  age. 

OomrxTANCB  bt  Husband  and  Wipb  of  Witb's  Land,  daring  the  minor- 
ity  of  the  wife,  is  voidable. 

CoiOfON  Law,  and  not  Spanish  Law,  Govbrns  rights  of  parties,  when,  is 
1816,  a- husband  and  wife  convey  land  belonging  to  the  wife  while  she  im 
an  infant,  and  afterwards  seek  to  disaffirm  the  convejrance. 

Wnii  Silence  i^ND  Inaction  will  not  Amount  to  a  Ratification  of  a 
deed  made  by  a  husband  and  wife  of  the  wife's  land  while  she  was  aa 
infant,  eighteen  and  a  half  years  of  age;  and  the  deed  may  be  avoided  bj 
aiubsequcnt  deed  made  thirty  years  afterwards,  although  valuable  im* 
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provements  were  mode,  and  she  was  probably  aware  of  it,  and  made  no 
objection  or  claim. 
Entry  upon  Land  is  not  Necessakt  to  Avoid  Dkxd  made  daring  in- 
fancy, bat  it  may  be  avoided  by  a  deed  ezecated  to  another  for  the  same 
land  after  arriving  at  fall  age. 

Ejectment.  Both  parties  claim  the  tract  through  conveyanoes 
made  by  Yasquez  and  his  wife.,  The  land  was  the  property  of 
Marie  Yasquez,  the  wife,  having  come  to  her  from  her  father's 
estate.  On  November  4,  1816,  Yasquez  and  Marie,  his  wife, 
then  an  infant,  a  little  over  eighteen  and  a  half  years  of  age, 
conveyed  the  property  to  one  Hanley,  who  mortgaged  it  to  one 
Mullanphy.  The  mortgage  was  foreclosed  and  tiie  property 
sold,  and  Mullanphy  became  the  purchaser  and  erected  valu- 
able improvements  on  it.  The  defendant  is  the  tenant  of  Mul- 
lanphy's  heirs.  On  the  fifth  of  February,  1846,  Yasquez  and 
wife  conveyed  all  their  right,  title,  and  interest  in  the  lot  to  one 
Labaume,  without  any  covenants  for  title,  and  in  the  same 
year  Labaume  conveyed  to  the  plaintiff.  Judgment  was  ren- 
dered for  the  plaintiff,  and  the  defendant  appealed. 

Spalding  and  Shepley,  for  the  appellant. 
W.  L.  Williams  and  Eaighi,  contra. 

By  Court,  Napton,  J.  For  the  piirposes  of  this  case,  it  docs 
not  seem  to  be  material  to  determine,  whether  the  territorial 
legislature  in  1816  succeeded  in  introducing  the  common  law, 
to  the  exclusion  of  the  Spanish  law,  or  not.  In  the  case  of 
Lindell  v.  McNair,  4  Mo.  380,  this  court  held,  that  a  deed  of 
bargain  and  sale,  executed  in  1810  by  a  husband  and  wife,  and 
acknowledged  according  to  the  forms  prescribed  for  such  deeds, 
when  designed  to  convey  the  husband's  land  and  the  wife's 
dower,  would  convey  the  wife's  land,  although  f)revious  to  the 
act  of  June  22,  1821,  thsre  was  no  statute  of  this  state  or  terri- 
tory expressly  authorizing  such  a  conveyance.  The  court  con- 
sidered the  Spanish  law  to  be  still  in  force  after  the  passage  of 
the  act  of  1816,  and  as  that  law  authorized  a  husband  to  con- 
vey his  wife's  paraphernal  property,  with  her  consent,  the  deed 
executed  in  1820  was  upheld.  It  was  also  asserted  that  the 
deed  was  good  at  common  law.  As  this  decision  was  made  as 
early  as  1836,  and  may  have  formed  the  basis  of  many  titles  ac- 
quired upon  the  faith  of  it,  this  court  in  a  late  case,  Picotie  v. 
Cooler/,  10  Id.  312,  intimated  that  it  ought  not  to  be  disturbed. 

If  the  grounds  upon  which  the  decision  of  the  case  of  Lindell 
T.  McNair,  4  Mo.  380,  was  placed  are  to  be  adhered  to,  as  well 
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BS  ihe  decision  itself,  it  would  appear  that  the  act  of  1816, 
which  piirported  to  introduce  the  common  law  to  some  extent, 
was  a  signal  failure.  To  introduce  a  system  of  unwritten  law 
for  the  purpose  of  supplying  the  deficiencies  of  another  system 
of  a  similar  character,  supposed  to  be  equally  perfect  and  com- 
prehensive as  the  first,  making  both  systems  subordinate  to  the 
written  or  statute  law,  was  certainly  an  act  of  legislation  either 
entirely  nugatory,  or  if  not  nugatory,  singularly  calculated  to  v 
produce  confusion  and  uncertainty.  The  Spanish  law,  sup- 
p<6ed  to  be  in  force  here  previous  to  1816,  was  a  system  com- 
plete in  itself,  embracing  all  the  subjects  usually  regulated  by 
municipal  code,  and  providing  for  all  the  rights  and  remedies 
incident  to  every  relation  of  life.  If  that  code  was  left  in 
operation  by  the  act  of  1816,  except  where  the  statute  laws  of 
the  territory  had  altered  it,  the  common  law  could  only  be  ap- 
plied to  supply  the  defects  of  that  system.  Under  this  con- 
6tmction  of  the  act,  the  operation  of  i^e  common  law  must 
have  been  extremely  limited,  if,  indeed,  there  was  any  groiind 
at  aU  for  it  to  rest  upon. 

It  is  probable  that  the  sudden  introduction  of  the  common 
law  in  1816  might  have  been  repugnant  to  the  feelings  and  in- 
terests of  the  old  inhabitants  who  had  been  familiar  with  another 
code.    But  the  emigrants  from  the  olden  states,  who  regarded 
the  common  law  as  their  heritage,  and  who  in  1816  already  con- 
stituted much  the  larger  portion  of  our  population,  Were  doubt- 
less anxious  for  the  immediate  acquisition  of  this  system,  and 
had  practically  regarded  it  as  the  law  long  before  its  formal 
introduction  by  the  legislature.     A  reference  to  our  territorial 
laws  from  the  first  acquisition  of  the  country  down  to  1816,  will 
thow  that  the  common  law  furnished  our  law-givers  all  their 
Dotions  of  law  and  equity,  as  well  as  all  the  terms  used  to  ex- 
press them.     The  deed  from  which  this  controversy  has  sprung, 
is  a  conveyance  by  bargain  and  sale,  and  it  would  seem  that, 
^t  the  date  of  its  execution,  the  forms  of  conveyancing  derived 
^m  the  common  law,  were  practically  in  vogue,  even  among 
^©  ancient  inhabitants. 

-Assuming  the  law  to  be  as  declared  in  the  case  of  Lindell  v. 
^^air,  that  in  November,  1816,  a  husband  and  wife  could 
<5onvey  by  deed  of  bargain  and  sale  the  wife's  land,  the  question 
^  stiU  to  be  determined  whether  the  infancy  of  the  wife,  at  the 
^o  of  such  conveyance,  will  avoid  the  deed  or  render  it  void- 
^^^^;  and  if  so,  in  what  mode,  or  at  what  length  of  time  it  may 
^  ^^voided. 

Aai .  n«o.  Vol.  U-M 
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At  the  common  law,  a  married  woman  could  alienate  her  land 
by  fine  and  recovery;  but  such  alienation  might  be  avoided  on 
account  of  the  infancy  of  the  wife.  If,  however,  it  was  not 
avoided  during  infancy,  it  could  not  be  afterwards  avoided,  for 
this  conveyance,  being  by  matter  of  record,  must  be  tried  by  in- 
spection upon  writ  of  error:  3  Bac.  Abr.,  Infant,  c,  1,  sec.  7.  A 
feoffment  or  other  alienation  in  pais  might  be  avoided  by  an  in- 
fant or  his  heir,  at  any  time  by  entry,  whether  during  his  non- 
age or  after  his  full  age:  Co.  Lit.  380  b.  So  if  the  husband 
and  wife  aliened  the  land  of  the  wife,  both  being  infants,  the 
wife,  after  the  death  of  her  husband,  was  entitled  to  her  writ  of 
dum  fuit  infra  cetatem.  And  if  they  joined  in  an  alienation, 
where  the  wife  only  was  an  infant,  after  the  death  of  her  bus- 
band,  she  was  entitled  to  her  writ  of  dum  fuU  infra  CBtaiem^  as 
well  as  her  cui  in  viia:  F.  N.  B.  192  k;  Co.  Int.  237  a;  Com. 
Dig.,  Infant,  c;  4  Bac.  Abr.,  Infancy,  i,  7.  But  these  writs 
must  be  understood  as  only  applicable  to  alienation  by  feoff- 
ments, or  other  conveyances  in  pais,  and  could  be  brought  only 
after  full  age,  unless  brought  by  an  heir  of  the  person  entitled: 
P.  N.  B.  192  g. 

This  distinction  between  conveyances  by  matter  of  record,  and 
those  made  in  pais  as  feoffments,  bargain,  and  sale,  are  impoi- 
tant  in  determining  the  force  of  a  conveyance  by  husband  and 
wife,  made  in  1816,  after  the  passage  of  the  act  of  the  nineteenth 
of  January,  upon  the  supposition  that  the  common  law  was  then 
in  force.  As  our  law  now  stands,  it  may  be  still  more  impor* 
tant,  should  a  question  arise  as  to  the  proper  construction  of  a 
deed  purporting  to  convey  the  wife's  land.  Our  statute  now 
reads,  that  **  a  married  woman  may  convey  any  of  her  real  estate 
by  any  conveyance  thereof  executed  by  herself  and  husband, 
and  acknowledged  by  such  married  woman,  and  certified  in  the 
manner  hereinafter  described  by  some  court  having  seal,  or  some 
judge,  justice,  or  clerk  thereof."  It  is  not  provided  what  effect 
such  a  conveyance  shall  have,  whether  that  of  fine  and  recoveiy, 
or  of  a  feoffment  or  bargain  and  sale.  If,  however,  we  recur 
to  the  first  act  passed  on  this  subject,  that  of  June  22,  1821, 
the  question  is  teodily  solved.  That  act  provided  that  "  such 
deed  shall  be  as  effectual  in  law  to  pass  all  the  right,  title,  and 
interest  of  the  wife,  as  if  she  had  been  an  unmarried  woman." 
As  a  deed  of  bargain  and  sale  made  by  an  unmarried  infant  was 
avoidable,  it  followed  that  a  conveyance  by  a  husband  and  wife, 
of  the  wife's  land  during  the  minority  of  the  wife,  was  also 
roidable.     Our  law  remained  in  this  condition  until  the  revision 
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of  1835,  when  this  statute,  like  many  others,  was  greatly  changed 
in  phraseology,  and  put  into  a  condensed  form.     The  effect  of 
deeds  of  this  character  was  entirely  omitted.     I  mention  this, 
not  with  any  view  to  inquire  what  is  the  proper  construction  of 
the  present  law.     I  shall  assume  that  in  1816,  before  the  com* 
moE  law  had  been  changed  by  any  special  enactment,  no  greater 
effect  could  with  propriety  be  given  to  a  deed  conveying  the^ 
lands  of  a  married  woman,  than  was  subsequently  given  to  it  by 
the  act  of  1821.     In  lAndeU  v.  McNair,  the  court  do  not  intimate 
whether  the  conveyance  was  equivalent  to  a  feoffment  or  a  fine 
and  recovery.     As  there  was  no  statute  on  the  subject,  and  the 
form  of  the  conveyance  was  a  bargain  and  sale,  it  could  hardly 
have  heen  understood  to  have  the  force  of  a  fine  and  recovery. 
If  the  deed,  therefore,  of  Vasquez  and  wife  in  1816,  is  to  be  con- 
straed  by  the  common  law,  it  was  at  least  a  conveyance  which 
could  be  avoided  by  reason  of  the  infancy  of  Madame  Vasquez. 
By  the  Spanish  law,  a  husband  could  convey  his  wife's  par- 
aphernal property  with  her  consent.     There  is  no  doubt  the 
land  owned  by  Madame  Yasquez  was  paraphernal.     It  has  not 
been  questioned  in  the  argument  of  this  case,  but  that  the  hus- 
hand's  conveyance  of  his  wife's  land,  she  being  an  infant^ 
could  be  avoided  by  the  wife  by  the  Spanish  law,  as  well  as  by 
the  common  law.     It  is  laid  down  in  Frebero,  3  Feb.,  sec.  S6, 
"If  the  husband  sell  paraphernal  property  without  the  consent 
of  the  wife  for  a  full  price,  she  can  recover  it  from  the  pur- 
<2ha86r,  for  she  does  not  lose  its  dominion,  inasmuch  aa  one  man's 
property  is  not  to  be  transferred  to  another  without  the  owner's 
consent."    Now  by  the  Spanish  law,  a  minor  above  the  age  of 
fourteen  but  under  twenty-five,  might  sell  his  property,  and 
tte  sale  was  translative  of  title  sub  modo,  but  he  had  the  priv- 
"^  of  subsequently  rescinding  and  suing  for  the  property. 
So  a  married  woman  under  age,  although  her  consent  to  the 
'''Wisf er  of  her  property  might  be  sufficient  to  pass  the  title  for 
™  time,  could  dissent  after  arriving  of  age.     She  had  the 
^^3  action  for  restitution  which  the  Spanish  law  gave  to  minors 
gf^Qerally.    As  this  action  was  limited  to  four  years  after  attain- 
"^g  ttiajority,  the  question  is,  whether  this  limitation  affected  a 
nnnor  married  woman. 

^a  Chesneau'8  Heirs  v.  Saddler,  10  Mart.  (La.)  O.  S.  735,  Judge 
Porter  said:  **  The  law  on  this  point  I  understand  to  be,  that  if 
the  tainor,  after  he  comes  to  the  age  of  majority,  expressly  rati- 
fies the  alienation,  or  tacitly  approves  of  it,  either  by  suffering 
*ho  titno  prescribed  for  him  to  commence  his  action  to  expire, 
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or  by  doing  acts  in  conformity  with  the  transfer  of  his  property, 
that  he  can  not  afterwards  claim  it.  Because,  in  the  languag^e 
of  the  law,  the  intention  which  is  inferred  from  the  act  is  more 
powerful  than  that  which  can  be  ascertained  from  words." 

This  action  for  restitution  is  given  when  the  minor's  estate 
lias  been  sold  according  to  the  forms  of  law;  by  it  he  was  en- 
ablbd  to  redeem  the  property,  by  repaying  the  price.  As  the 
laws  of  Spain  did  not  permit  a  minor's  estate  to  be  sold  except 
under  special  circumstances,  and  then  under  the  direction  of  a 
judicial  officer,  the  minor  was  allowed  four  years  after  coming 
of  age  to  have  his  action  for  recovering  back  the  property, 
where  the  law  was  not  strictly  complied  vnth. 

In  O'ConnoTY.  J9arre,  3 Mart.  (La.) O.  S.463, itis said:  "A tutor 
iias  not  the  power  of  alienating  the  real  estate  of  his  pupil,  except 
in  the  cases  provided  by  law,  and  then  only  with  permission  of 
the  judge.  If,  contra^  to  this  provision,  he  alienates  it,  the 
minor  may,  within  four  years  after  he  comes  of  age,  obtain  res- 
titution of  his  property,  on  proving  that  the  alienation  has  beein 
injurious  to  him :  Partidas  6,  I  lib.  2.  But  when  he  has  suf- 
fered the  four  years  to  elapse,  without  claiming  any  restitution, 
his  silence  is  considered  as  an  approbation  of  the  act  of  hia 
tutor,  and  the  purchaser  of  his  property  is  quieted  in  his  pos- 
session." This  writ,  or  action  for  restitution,  was  also  given 
where  the  minor  himself  had  made  the  alienation. 

It  might  be  a  question,  whether  this  limitation  of  four  years 
would  rufi  against  a  married  woman,  whose  lands  had  been  sold 
during  her  minority;  but  the  very  limited  examination  which  I 
iiave  been  enabled  to  bestow  on  this  subject  has  led  me  to  the 
conclusion  that  it  does.  It  is  certain  that  the  prescription  of 
ten  years,  originating  in  a  just  title  and  good  faith,  will  run 
against  a  disposition  by  the  husband  of  his  wife's  paraphernal 
property:  3  Feb.,  lib,  3,  c.  2,  3,  4;  and  I  see  no  reasons  why 
a  similar  limitation  should  not  attach  to  the  wife,  after  the  re- 
moval of  her  disability  of  infancy.  In  the  case  of  O'Connor  v. 
Barre,  3  Mart.  (La.)  O.  S.  453,  the  point  was  made,  but  as  the  pre- 
scription of  ten  years  was  proved,  the  court  did  not  examine  the 
other  question,  and  would  not  permit  the  ten  years'  prescrip- 
tion to  apply,  because  the  land  of  the  minor  had  been  sold  by 
the  mother,  after  she  had  married  a  second  time,  and  by  such 
marriage  forfeited  her  rightis  as  tutrix. 

Admitting  that  the  married  woman  whose  paraphernal  prop- 
erty has  been  conveyed  by  her  husband  during  her  infancy, 
must,  under  the  Spanish  law,  bring  her  action  for  restitution 
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foor  years  after  she  comes  of  age,  notwithstanding  she  continues 
fiuunriedjlet  ns  examine  the  facts  of  the  present  case,  and  see  how 
Ibis  liicitation  will  affect  the  result. 

The  conveyance  of  Yasquez  and  wife  to  Hanley  was  executed 
on  the  fourUi  of  November,  1816.  Madame  Yasquez  was  bom 
on  the  second  of  May,  1798,  and  was,  consequently,  twenty-on» 
jears  old  on  the  second  of  May,  1819. 

The  act "  for  the  limitation  of  actions  to  be  brought  for  the- 
inheritance  or  possession  of  real  property"  was  passed  on  the- 
Berenteenth  of  December,  1818.  That  act  provided  that  "  na 
person  should  have  any  writ  of  right,  or  any  other  real  or  pos- 
sessoij  writ  or  action,"  except  where  the  cession  or  possession, 
upon  which  the  action  was  to  be  maintained,  had  been  within 
twenty  years  before  the  suit;  and  further,  that  '*  any  person  or 
persons  now  having  right  or  title  of  entry  as  aforesaid,  and  tha 
heir  or  heirs  of  such  persons  may  within  twenty  years  from  this- 
time  enter  or  commence  any  such  action  or  suit  as  he,  she,  or 
they,  or  his,  or  her,  or  their  ancestors,  might  have  done  before^ 
the  passing  of  this  act."  This  act  undoubtedly  abolished  the 
prescription  of  ten  years,  which  prevailed  under  the  Spanish 
law,  and  such  was  held  to  be  the  law  in  Landes  v.  Perkins,  12 
Uo.  238.  Did  it  not  also  abolish  the  limitatioi)  upon  the  action 
for  a  restitution  of  lands  sold  by  a  minor  ?  If  the  Spanish  law 
^^  in  force  in  1818,  and  by  virtue  of  that  code  an  action  coidd 
have  been  maintained  at  that  period  for  the  restitution  of  lands 
sold  daring  plaintifiTs  minority,  that  action,  by  whatever  name 
it  may  have  been  called,  was  in  substance  and  effect  a  real  action. 
It  was  an  action  to  recover  the  possession  of  lands,  and  there- 
fore came  within  the  letter  and  spirit  of  the  act  of  limitations* 
It  will  not  do  to  say  that  the  act  was  intended  to  apply  only  to 
common-law  actions;  for  if  the  admission  be  made  that  such  was 
probably  the  intention,  it  only  proves  that  the  legislature  acted 
on  the  presumption  that  no  other  kind  of  actions  were  known 
to  onr  courts,  or  recognized  by  our  laws.  The  argument  would 
therefore  prove  too  much:  it  would  show  that  the  legislature  did 
not  intend  to  limit  the  period  of  commencing  a  proceeding 
tmder  the  Spanish  law,  only  because  they  believed  the  common 
law  to  have  been  introduced  two  years  before,  and  the  Spanish 
^w  abolished.  But  if  the  Spanish  law  and  common  law  were 
hoth  in  force  in  1818,  Madame  Yasquez  had  a  right  to  this  action* 
01  restitution  before  some  tribunal  of  the  territory,  and  the* 
wtion  was  strictly  a  possessory  action.  It  can  not  be  supposed! 
(or  a  moment  that  a  party  who  had  a  claim  for  land,  designated 
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by  a  name  known  only  to  the  Spanish  law,  was  intended  to  be 
barred,  and  was  barred,  whilst  at  the  same  time  he  could  give 
his  claim  another  name,  and  bring  his  suit  in  a  common-law 
tribunal. 

It  surely  can  not  be  denied,  that  in  1818,  Madame  Yasques 
•could  have  maintained  a  common-law  action  for  the  recovery  of 
Ler  land;  for  those  who  maintain  the  continued  existence  of  the 
Spanish  law  in  this  territory  after  1816,  seem  to  concede  that  it 
existed  only  for  the  protection  of  rights,  not  to  control  the 
remedies,  or  dictate  the  forms  of  action  in  our  judicial  tribunals. 
Our  legislative  and  judicial  history  conclusively  establishes,  that 
no  tribunals  were  constituted  here  for  administering  the  Spanish 
law,  in  its  forms,  and  no  suits  were  ever  maintained  in  any 
other  mode  than  that  known  to  the  common  law.  Our  judges 
and  lawyers  were  educated  in  this  system,  and  our  legislature 
was  thoroughly  imbued  with  its  spirit.  If,  then,  Madame  Yas- 
quez  could  have  maintained  a  common-law  action  for  the  resti- 
tution of  her  land  in  1818,  that  right  of  action,  by  whatever 
name  it  was  called,  was  protected  by  the  act  of  limitations — 
that  protection  extended  to  1825,  when  the  common  law  was 
beyond  all  question  fully  introduced. 

We  must  therefore  conclude  that  the  principles  of  the  common 
law  must  settle  the  right  involved  in  this  suit. 

The  deed  under  which  the  plaintiff  claims  was  executed  by 
Yasquez  and  wife  in  1846,  and  the  only  question  is,  whether  this 
deed,  made  thirty  years  after  the  first,  was  effectual  to  rescind 
the  forms  and  pass  the  estate  to  the  plaintiff. 

It  would  be  useless,  at  this  day,  to  examine  the  much-dis- 
•cussed  distinction  between  the  void  and  voidable  acts  of  an  infant. 
The  modern  doctrine,  which  originated  in  the  case  of  Zouch  v.  Par-- 
mmSy  1  W.  Bl.  575,  and  which  holds  the  deed  of  an  infant  to  be 
merely  voidable,  is  certainly  more  consonant  to  natural  justice 
than  the  harsher  rule  which  was  thought  to  have  prevailed  pre- 
vious to  that  case.  The  deed  of  Madame  Yasquez  in  1816,  was 
then  voidable  only.  Is  her  silence,  her  acquiescence  during 
thirty  years  a  bar  ?  Can  the  mere  inaction  of  a  feme  covert^ 
however  long  continued,  amount  to  an  affirmance  of  a  voidable 
<;on tract?  Such  would  have  been  the  Spanish  law,  as  we  have 
seen;  but  under  our  system,  the  disabilities  of  a  feme  covert  are 
greater  than  those  under  the  ^ivil  or  Spanish  code,  and  as  a  con- 
sequence, her  responsibility  is  dismissed,  and  her  privileges  are 
more  extensive  and  better  protected.  No  statute  of  limitation 
barred  Madame  Yasquez,  and  no  act  was  done  by  her  to  affirm 
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or  ratify  the  deed  of  1816.  She  was  merely  passive.  The  fact 
that  she  lived  in  the  city  where  the  lot  in  controversy  lies — that 
she  was  probably  aware  of  the  improvements  going  up — that  she 
made  no  objections,  and  pat  in  no  claims — ^these  circumstances, 
whilst  thoy  might  affect  the  equitable  character  of  the  transac- 
tion,  can  hardly  be  regarded  as  an  affirmance. 

Tne  case  of  Whealon  v.  East,  5  Terg.  59  [26  Am.  Dec.  251],  is 
A  veiy  strong  case  upon  this  point;  but  it  was  essentially  differ- 
ent from  the  present.     A  confirmation  was  deduced  from  the 
conduct  of  the  plaintiff  in  that  case  scarcely  warranted  by  the 
general  current  of  authorities.     The  plaintiff  lived  in  the  neigh- 
borhood of  the  lot  he  had  sold  during  his  infancy — saw  the  de- 
fendant making  large  expenditures  in  valuable  improvements — 
fiaid  he  had  sold  the  lot,  had  been  honorably  paid  for  it,  and 
was  satisfied,  and  made  a  proposition  for  its  purchase  to  the 
defendant.     These  circumstances  were  held  to  preclude  him 
from  Bubsequently'setting  up  title.    But  Madame  Yasquez  has 
been  merely  inactive,  and  during  the  entire  period  of  her  silence 
has  been  a  feme  covert.    The  generally  received  doctrine  un- 
doubtedly is,  that  mere  words,  much  less  mere  silence  or  in- 
action, will  not  amount  to  a  ratification  of  a  voidable  deed: 
Clamorgan  v.  Lane,  9  Mo.  473. 

It  seems  to  be  well  settled,  that  an  entry  upon  the  land  is  not 
necessary  to  avoid  a  deed  made  during  infancy,  but  it  may  be 
avoided  by  a  deed  executed  to  another  for  the  same  land  after 
arriving  at  full  age. 

The  other  judges  concurring,  the  judgment  of  the  court  of 
common  pleas  is  affirmed. 

Deed  ov  Inta»t  Feme  Overt  ia  void,  though  dated  after  her  majority: 
kkrader  v.  Decker,  49  Am.  Dec.  538,  and  note. 

BraAFFiRM  ANCB  OP  CONTRACTS  BY  INFANTS:  See  Oretinger  v.  Weldi,  46  Am. 
l)ec  565;  Elliott  y.  Horn,  44  Id.  488,  and  notes  to  these  cases.  The  princi- 
{al  case  was  affirmed  in  Norcum  v.  Oaty,  19  Mo.  65,  and  cited  to  the  point 
that  deeds  executed  by  infants  after  they  attained  majority  amount  to  a  dis- 
^rnuuioe  of  a  deed  of  the  same  land  made  during  infancy,  in  Peterson  v. 
^  25  Mo.  544. 
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Elkins  V.  Boston  and  Main£  Railboad. 

[19  New  Hampshibx,  387.] 
Agent  07  Undisclosed  Principal  hat  Maintain  a\<  Action  in  his  own 

namo  against  a  carrier  for  damages  for  loss  of  property  he  has  agreed  to 

carry. 
Either  Bailee  or  Bailor  mat  Maintain  an  Action  against  a  carrier  to 

whom  the  goods  have  been  delivered  for  transportation,  for  the  loea  <A 

the  property. 

Assumpsit.  Thci  declaration  alleged  that  plaintiff,  Charles 
D.  Elkins,  delivered  an  overcoat  to  defendants,  to  be  carried  to 
Exeter  and  delivered  to  plaintiff;  that  defendants  undertook  to 
deliver  it  accordingly,  but  had  failed  to  do  so.  The  evidence  is 
stated  in  the  opinion.  Defendants  objected  to  the  evidence, 
because  it  varied  materially  from  the  declaration;  but  the  court 
ruled  it  to  be  sufficient.  Verdict  for  plaintiff,  and  defendants 
moved  to  set  it  aside.  The  motion  was  refused,  and  defendants 
appealed. 

Wood^  for  the  plaintiff. 

Siickney,  for  the  defendants. 

By  Court,  Gilchrist,  C.  J.  The  only  question  in  the  case  is 
whether  the  evidence  supports  the  declaration.  It  is  alleged  that 
the  plaintiff  delivered  to  the  defendants  an  overcoat,  to  be  carried 
from  Andover  to  Exeter,  and  delivered  to  the  plaintiff.  It  ap- 
peared that  two  overcoats  were  rolled  up  in  a  bundle,  one  of 
which  belonged  to  Ibo  plaintiff  and  the  other  belonged  to  Jon- 
athan Elkins;  that  the  bundle  was  directed  to  Jonathan  Elkins, 
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and  left  by  him  at  the  depot.  The  only  question  properly 
raised  by  the  case  is  whether  upon  these  facts  the  plaintiff  may 
maintain  an  action  against  the  defendants. 

In  the  case  of  Weed  t.  The  Saratoga  and  Schenectady  Bailroad, 
19  Wend.  534,  cited  by  the  counsel  for  the  defendants,  the 
declaration  alleged  that  the  railroad  company  promised  the 
plointifiis  to  carry  for  the  plaintiffs  a  trunk  containing  certain 
goods,  etc.,  and  bank  bills,  but  that  they  carelessly  lost  the^ 
tmnk  and  its  contents.  The  second  count  alleged  an  under- 
taking to  carry  the  trunk  and  its  contents.  The  evidence  showed 
that  the  plaintiff's  clerk,  who  was  traveling,  directed  his  bag- 
gage to  be  put  into  the  proper  car,  but  on  his  arrival  at  the 
place  of  his  destination,  he  found  that  one  of  his  trunks  wa& 
lost,  containing  two  hundred  and  eighty-five  dollars  belonging 
to  the  plaintiffis,  which  he  had  retained  for  his  traveling  ex- 
penses. The  trunk  belonged  to  one  Martin.  It  was  said  by 
Cowen,  J.,  that  the  variance  was  material.  ''The  contract,  aa 
set  forth,  was  to  carry  the  trunk  and  money  of  the  plaintiffs. 
The  proof  is  that  the  trunk  belonged  to  Martin,  a  stranger,  nor 
was  it  shown  that  the  plaintiffs  had  any  connection  with  it.  If 
the  trunk  were  Barnes'  (the  clerk's),  the  variance  would  be  the^ 
same,  and  so  I  should  think  if  he  had  hired  or  borrowed  it  of 
Martin  for  his  own  use.  *  *  *  The  proof  is  at  most  of 
»  contract  with  the  plaintiffs  to  carry  the  money  only.  The^ 
declaration,  then,  fails  in  describing  correctly  a  special  exec- 
utory contract,  wherein  great  exactness  is  idways  demanded. 
Where  the  declaration  is  on  a  promise  to  do  several  things,  and 
oidy  one  is  proved,  this  is  a  variance.  *  *  *  The  whole 
contract  in  the  case  at  bar  was  made  ostensibly  with  Barnes. 
If  in  legal  construction  it  can  be  turned  in  favor  of  the  plaint- 
iffs, it  must  be  in  respect  to  their  ownership  of  the  articles  un- 
dertaken to  be  conveyed,  and  there  can  be  no  pretense  that  tho 
^k  of  a  stranger,  Martin,  or  the  trunk  of  Barnes,  in  which 
"ie  plaintiffs  had  leave  to  deposit  their  money,  would  be  com- 
prehended within  the  principle." 

Thus  far  the  decision  is  not  an  authority  for  the  defendants.  • 
The  question  of  variance  was  distinctly  raised  and  decided,  al- 
thoufrh  ii  finally  turned  out  not  to  be  very  material,  inasmuch 
w  thii  plaintiffs  were  permitted  to  amend,  by  striking  out  the 
^k  from  the  declaration.  But  the  learned  judge  goes  further, 
wd  after  raising  the  question  whether  Barnes  was  not  more  than 
ft  uere  agent,  and  was  not  a  bailee,  having  himself  an  interest 
in  the  money  for  his  traveling  expenses,  saj's,  **  It  is  doubtful,. 
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at  least,  whether  a  promise  to  carry  for  a  bailee  can  inure  to  the 
benefit  of  the  bailor/'  although  that  question  did  not  arise  in 
the  case.  Upon  this  question  there  are  several  decisions  worthy 
of  consideration. 

In  the  present  case  the  coat,  which  is  the  subject  of  this  action, 
being  in  the  possession  of  Jonathan  Elkins,  the  latter  must  be 
regarded  as  the  bailee,  and  the  plaintiff  as  the  bailor.  It  is  im- 
material for  what  particular  purpose  the  plaintiff's  coat  was  in 
the  possession  of  Jonathan  Elkins.  The  piirpose  probably  was 
that  the  latter  might  cause  it  to  be  forwarded  to  the  plaintiff. 
In  such  a  case  it  is  clear  that  the  bailee  has  such  a  continuing 
interest  in  the  goods,  until  their  arrival  at  the  place  of  destina- 
tion, as  to  entitle  him  to  sue  the  carrier  in  case  they  are  lost  or 
damaged  on  their  passage.  Thus,  in  the  case  of  Freeman  v. 
Birch,  1  Nev.  &  M.  420,  which  was  an  action  against  a  carrier 
for  negligence,  it  appeared  that  the  plaintiff,  a  laundress,  residing 
at  Hammersmith,  was  in  the  habit  of  sending  linen  to  and  from 
London  by  the  defendant's  cart,  which  traveled  from  Chiswick 
to  London.  A  basket  of  linen  belonging  to  one  Spinks  was 
sent  by  the  defendant's  cart,  and  on  its  way  to  London,  part  of 
its  contents  was  either  lost  or  stolen.  Spinks  did  not  pay  the 
carriage  of  the  linen.  It  was  objected  on  the  part  of  the  de- 
fendant that  the  present  action  was  misconceived,  and  that  the 
action  should  have  been  brought  by  the  owner  of  the  linen.  But 
the  objection  was  overruled  and  a  verdict  was  found  for  the 
plaintiff.  A  motion  was  made  for  a  new  trial,  but  refused  by 
the  court  of  queen's  bench  on  the  ground  that  under  the  cir- 
cumstances the  bailee  retained  a  special  property  in  the  goods 
sufficient  to  support  the  action. 

The  property  in  articles  bailed  is  for  some  purposes  in  the 
bailee,  and  for  some  in  the  bailor.  The  right  of  action  must 
partake  of  the  same  properties,  and  must  so  continue  until  it  is 
finally  fixed  and  determined  by  one  or  the  other  party  appropri- 
ating it  to  himself.  The  decision  in  Freeman  v.  Birch,  although 
it  clearly  establishes  the  right  of  a  bailee  to  sue,  does  not  neces- 
sarily exclude  the  bailor  from  bringing  an  action,  if  he  chooses 
to  anticipate  the  bailee  in  so  doing.  The  rule  in  such  cases  is 
stated  by  Parke,  B. ,  to  be,  that  either  the  bailor  or  the  bailee  may 
sue,  and  whichever  first  obtains  damages,  it  is  a  full  satisfaction: 
Nicolls  V.  Bastard,  2  Cromp.  M.  &  R.  G60. 

The  principle  appears  to  be  well  settled,  that  if  it  is  not  ex- 
pressed that  an  agent  contracts  in  behalf  of  another,  and  the 
&ame  of  the  principal  is  not  disclosed  by  him,  a  suit  may  be 
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maintained  in  the  name  of  the  principal.  In  the  present  case, 
Jonathan  Elkins  vi&Q  clearly  the  agent  of  the  plaintiff,  and  the 
name  of  the  plaintiff  was  not  disclosed  by  him.  This  principle 
is  recognized  in  the  case  of  Sims  y.  Bond,  5  Bam.  &  Adol.  389, 
where  Lord  Denman  says:  *'  It  is  a  well-established  rule  of  law, 
that  where  a  contract,  not  under  seal,  is  made  with  an  agent  in 
his  own  name,  for  an  undisclosed  principal,^  either  the  agent  or 
the  principal  may  sue  upon  it;  the  defendant  in  the  latter  case 
1)eing  entitled  to  be  placed  in  the  same  situation  at  the  time  of 
the  disclosure  of  the  real  principal,  as  if  the  agent  had  been 
the  contracting  party."  In  the  case  of  Higgins  v.  Senior ^  8  Mee. 
&  W.  834,  it  was  held  that  the  suit  might  be  maintained  on  the 
contract,  either  in  the  name  of  the  principal  or  of  the  agent, 
and  that,  too,  although  required  to  be  in  writing,  by  the  statute 
of  frauds:  Beebeev,  Robert,  12  Wend.  413  [27  Am.  Dec.  132];  Tain- 
torv.  Prendergast,  3  HiU  (N.  Y.),  72  [38  Am.  Dec.  618].  The  same 
principle  was  adopted  by  the  supreme  court  of  the  United  States, 
in  the  memorable  case  of  the  loss  of  the  steamer  Lexington,  in 
Long  Island  sound.  In  the  case  of  the  New  Jersey  Steam  Nav- 
igaiim  Company  v.  The  Merchants'  Bank,  6  How.  344,  the  bank 
haddeliyered  to  Hamden,  an  express  agent,  a  large  amount  of 
specie  for  transportation,  by  whom  it  was  deliyered  to  the  Steam 
NaTigation  Company,  who  were  then  running  the  Lexington 
between  New  York  and  Stonington.  It  was  held  that,  notwith- 
standing the  contract  of  affireightment  was  made  by  Hamden 
with  the  company  personally  for  the  transportation  of  the  specie, 
it  was,  in  contemplation  of  law,  a  contract  between  the  bank 
and  the  company,  and  although  Hamden  made  the  contract  in 
^  own  name,  and  without  disclosing  the  name  of  his  employ- 
ers at  the  time,  the  bank  might  maintain  a  suit  upon  the  con- 
tract directiy  against  the  company.  So  where  the  plaintiff 
agreed  with  B.,  a  common  carrier,  for  the  carriage  of  goods, 
*nd  B.,  without  the  plaintiff's  directions,  agreed  for  the  carriage 
^th  C,  who,  without  the  plaintiff's  knowledge,  agreed  witlj 
1^-,  a  third  carrier,  it  was  held  that  the  plaintiff  might  maintain 
^  action  against  D.,  for  not  delivering  the  goods,  and  that  by 
bringing  the  action,  the  plaintiff  affirmed  the  contract  made 
^th  D.,  by  C,  and  could  not  afterwards  recover  from  B. :  San^ 
<fown  V.  Lamberion,  6  Binn.  129. 

Upon  the  principles  above  stated,  our  opinion  is,  that  the 
4)laintiff  may  maintain  this  action. 

Judgment  on  the  verdict. 
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AoBKT  OAK  KOT  Maintaik  ACTION  IN  HIS  OwN  Namb  Ezosft  in  cxoep- 
tioDai  cases,  as  where  he  has  rights  as  a  bailee,  etc:  Taintor  v.  Prendergasi^ 
liB  Am.  Dec.  G18.  As  to  when  agent  may  tue  in  his  own  name,  see  Pearee  ▼.. 
Austin,  34  Id.  523;  Clap  v.  Day,  11  Id.  90,  and  note  100. 


MoNeil  et  al.  v.  Gall. 

[19  Kbw  HAMTimax,  403.] 
/iQREEMENT    BT    MORTGAGEE    KOT    TO    TaKS  AbVANTAGB  OV   FoBBOLOSUBS 

for  a  pven  time  is  binding,  and  waives  the  forfeiture  and  opens  the  fore- 

closnre. 
Coifrs,   WHERE  Conduct  is  UNcoNsciENnotrs  and  Opprbsshtb,  will  be 

awarded  to  the  party  injured. 
Interest,  after  Tender  op  the  Debt  made  pnrsoant  to  an  agreement 

between  the  parties,  should  not  be  cast  on  such  debt. 

In  equiiy.  Hardy  owed  the  Exeter  Bank  some  money,  and 
mortgaged  an  undivided  one-half  interest  in  certain  land  ta 
secure  the  debt.  After  paying  part  of  the  indebtedness,  he  con- 
veyed to  Fuller.  The  bank  assigned  its  interest  to  Call,  the 
defendant.  The  debt  not  being  paid,  suit  to  foreclose  was 
brought.  One  Eaton  had  been  acting  as  agent  for  the  bank. 
Fuller  went  to  him,  told  him  he  was  going  to  Baltimore,  and 
would  like  to  delay  payment  until  his  return.  Eaton  said  it 
would  be  satisfactory,  and  that  no  advantage  would  be  taken  of 
the  expiration  of  the  time.  When  Fuller  returned,  Eaton 
claimed  an  absolute  interest  in  the  property,  and  refused  te 
convey  to  Fuller  upon  payment  of  the  amount  of  the  indebted- 
ness, though  tender  was  made  of  the  amount.  This  bill  wea 
filed  to  compel  him  to  receive  the  money  and  admit  plaintiffs  to 
redeem  the  property. 

Perley,  for  the  plaintiffs. 

Eaton,  for  the  defendant. 

By  Court,  Gilcheist,  C.  J.  The  agency  of  Eaton  is  sufficiently 
proved.  The  letter  of  Farrar,  dated  on  the  eighteenth  day  of 
July,  1842,  shows  that  he  was  authorized  to  sell  the  property  as 
he  should  see  fit,  upon  his  guaranty  that  the  bank  should  be 
paid  in  full,  and  that  all  he  should  receive  beyond  the  amount 
of  the  debt  due  the  bank,  should  be  retained  by  him  for  his 
own  benefit.  Fletcher  says  that  Eaton  acted  as  agent  for  the 
bank,  and  so  says  Fuller,  until  at  last  Eaton  told  him  that  he 
had  bought  the  equit}-  of  redemption.  In  the  case  of  Willard 
r.  Hoiry,  2  N.  H.  120,  it  was  held,  that  where  a  grantor  I'emoina  * 
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in  possession  of  land  subject  to  a  condition  to  be  performed  bj 
the  grantee,  and  the  condition  is  broken,  the  forbearance  by  the 
grantor  to  make  a  claim  to  retain  the  possession  for  the  condi- 
tion broken,  is  sufficient  evidence  that  the  forfeiture  is  waived. 
The  case  of  Bachelder  v.  Holinson,  6  Id.  12,  decides  that  though 
an  entry  and  possession  by  a  mortgagee  may  have  been  sufficient 
to  foreclose  the  right  in  equity  to  redeem,  yet  if  he  accept  all 
the  money  secured  by  the  mortgage,  it  would  be  a  waiver  of  his 
«ntry  for  that  purpose.  In  that  case,  Atkinson  entered  for 
breach  of  condition  in-  the  spring  of  1828,  and  accepted  the 
debt  on  the  third  of  December,  1830.  So  the  receipt  of  a  part 
of  the  debt  is  a  waiver  of  the  foreclosure:  Denting  v.  Comings ^ 
11  Id.  483. 

If  an  assignment  be  made  of  the  m^tgage  just  before  the 
expiration  of  the  equity  of  redemption,  co  prevent  the  redemp- 
tion, that  may  be  regarded  as  a  fraud  of  which  the  party  shall 
not  take  advantage  to  foreclose  the  mortgagor  or  his  grantee, 
until  he  shall  have  had  a  reasonable  time  to  make  a  tender  to 
the  assignee.  If  the  assignment  be  made  witho«t  such  intent, 
it  may  keep  the  equity  open  until  the  mortgagor,  or  those  claim- 
ing under  him,  can  find  the  assignee  and  offer  to  perform  the 
condition:  Deming  y.  Comings,  11  N.  H.  482.  An  agreement 
in  writing  by  a  mortgagee  after  an  entry  for  condition  broken, 
that  he  will  reconvey  the  premises  whenever  the  debt  shall  be 
satisfied  out  of  the  rents  and  prof.ts  or  otherwise,  will  enable 
the  mortgagor  to  maintain  a  bill  in  equity  to  redeem,  although 
more  than  three  years  have  elapsed  since  the  entry:  Quint  v. 
LUUe,  4  Greenl.  495.  So  an  entry  for  condition  broken  may  be 
TOved  by  a  subsequent  entry.  In  Fay  v.  VcUenline,  5  Pick.  418 
[22  Am.  Dec.  397},  a  mortgagee  having  recovered  a  conditional 
judgment  in  an  action  for  the  possession,  entered  for  condition 
broken,  and  afterwards  entered  for  the  judgment.  It  has  been 
decided,  also,  that  it  is  competent  for  a  court  of  equity  to  take 
*way  from  third  persons  the  benefits  which  they  have  derived 
from  the  fraud,  imposition,  or  undue  influence  of  others, 
although  the  third  persons  may  not  have  been  parties  to  the 
fraud:  Huguenin  v.  Basdey,  14  Yes.  273.  It  has  also  been  held 
in  England,  that  there  are  certain  acts  of  the  mortgagee  which 
will  of  themselves  open  a  decree  of  foreclosure.  Thus  on  a 
Buggestion  of  a  gross  fraud,  the  court  will,  upon  an  original 
bill,  overrule  a  plea  of  a  decree  of  foreclosure,  if  the  suggestion 
^i  fraud  be  not  denied:  Loyd  v.  Mamell,  2  P.  Wms.  74. 

In  the  case  of  Ball  v.  Cushman,  IG  N.  H.  462  [48  Am.  Deo. 
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562],  decided  in  the  county  of  Coos  at  December  term,  1843, 
Cusbman,  in  reply  to  questions  respecting  his  mortgage,  said 
that  '*  be  did  not  expect  to  look  to  bis  mortgage  for  indemnity ^ 
but  if  tbere  sbould  be  a  small  balance  due  him,  he  woidd  notify 
Hall  or  his  counsel."  It  was  held  that  the  application  was  in 
the  nature  of  a  call  for  an  account;  and  there  was  an  express 
stipulation  that  if  he  relied  on  the  mortgage,  he  would  render 
an  account;  that  the  court  did  not  undertake  to  enforce  this 
specifically  as  a  contract,  but  that  it  would  be  in  bad  faith,  and 
fraudulent  for  the  party,  after  having-  made  this  declaration 
upon  which  the  other  party  might  well  rely,  to  attempt  a  fore- 
closure, under  the  ordinary  provisions  of  law,  without  notioe. 
The  foreclosure  was  therefore  kept  open.  In  the  case  of  Crane 
V.  The  Claremont  Iron  Foundry  Company,  decided  in  the  county 
of  Sullivan  some  time  since,  Heywood,  who  had  notes  against 
the  company,  had  made  an  entry  to  foreclose.  He  was  after- 
wards summoned  as  the  trustee  of  the  company,  and  he  brought 
forward  this  chum,  treating  it  as  an  unpaid  debt.  This  was 
upon  the  first*  trial  of  the  case.  Afterward,  he  reviewed  the 
action,  and,  although  a  year  had  expired  since  his  entry,  it  was 
held  that  his  bringing  forward  this  claim  was  a  waiver  qi  the 
foreclosure. 

Now  we  are  satisfied  from  the  evidence  in  this  case,  that  Eaton 
assented  that  if  the  debt  due  the  bank  should  be  paid  in  the 
latter  part  of  October,  no  advantage  should  be  taken  of  the 
foreclosure.  Eaton  had,  as  has  been  before  stated,  sufficient 
authority  to  make  such  an  agreement.  He  had  a  personal  inter- 
est in  the  transaction,  because  the  bank  agreed  that  he  should 
retain  for  his  own  benefit  all  that  he  should  receive  beyond  the 
amount  due  the  bank.  That  he  did  in  fact  make  such  an  agree- 
ment, is  positively  stated  both  by  Fuller  and  by  Fletcher,  and,^ 
although  the  agreement  is  denied  by  Eaton,  the  weight  of  evi- 
dence is  as  we  have  stated,  and  the  effect  of  the  agreement  was,. 
according  to  the  authorities,  to  extend  the  time  of  payment,, 
and  to  keep  the  foreclosure  open  until  the  latter  part  of  Octo- 
ber. The  tender  to  the  bank  of  the  sum  of  three  hundred  and 
seventy-seven  dollars,  made  by  Fuller  on  the  eleventh  of  Novem- 
ber, 1844,  was  therefore  in  sufficient  .reason.  The  plaintiffs  are 
entitled  to  a  decree  according  to  the  prayer  of  the  bill. 

Another  question  arises  as  to  the  costs.  In  the  case  of  DelU^ 
lin  V.  GalSy  7  Ves.  583,  a  question  arose  how  far  a  mortgagee 
was  entitled  to  costs.  It  appeared  that  great  delay  and  expens- 
ive litigation  had  been  occasioned  by  the  mortgagee's  conduct^ 
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before  any  account  could  be  procured  from  him,  and  it  was 
finally  reduced  by  more  than  one  sixth  part.  Lord  Eldon  held, 
that  though  a  mortgagee  acting  reasonably  as  such,  was  to  have 
his  reasonable  costs,  it  did  not  follow  that  he  could  claim  his 
own  expenses  from  other  persons  with  whom  he  was  litigating 
with  regard  to  those  acts  which,  upon  his  part,  were  not  only 
unreasonable,  but  grossly  oppressive.  He  was  therefore  com- 
pelled to  pay  the  costs  of  the  inquiry,  because,  as  to  that,  he 
could  not  be  considered  as  mortgagee;  and  it  was  admitted  that 
there  was  no  precedent  for  making  a  mortgagee  pay  costs;  his 
own  costs  were  given  him  down  to  the  answer,  and  no  further. 

In  the  case  of  Slee  v.  Manhattan  Co,y  1  Paige,  81,  it  was  held 
that  in  general,  on  a  bill  to  redeem,  the  plaintiff  pays  costs  to 
the  mortgagee,  although  he  succeeds  in  obtaining  the  relief 
claimed.  But  where  the  mortgagee  has  set  up  an  unconscien- 
tious defense,  he  has  not  only  been  refused  his  costs,  but  has  been 
compelled  to  pay  costs:  Brockway  v.  WeUs^  Id.  617.  Where  a 
party  entitled  to  redeem  offers  to  pay  defendant  the  amount 
equitably  due,  before  he  files  his  bill  to  redeem,  he  will  not  be 
charged  with  the  defendant's  costs:  Van  Buren  v.  Olmstead,  5 
Id.  9. 

These  authorities  justify  us  in  decreeing  that  the  mortgagee 
Bhould  not  recover  costs  against  the  plaintiffs,  and  as  this  de- 
fense is  entirely  unconscientious,  it  is  equitable  that  he  should 
pay  costs. 

The  question  of  costs  seems  also  to  be  settled  by  the  revised 
statutes.  The  first  section  of  chapter  191  provides  that  costs 
shall  follow  the  event  of  every  action  or  petition,  unless  other- 
wise directed  by  law  or  by  the  court.  The  seventh  section  au- 
thorizes the  court  to  limit  and  allow  such  costs  as  they  may 
deem  just  and  reasonable.  In  the  present  case,  the  plaintifb 
we  substantially  the  prevailing  parties.  They  have  shown  their 
nght  to  redeem  and  to  maintain  their  bill.  By  the  Massachu- 
setts statute  of  1798,  chapter  77,  the  court  were  authorized,  **  at 
^eir  discretion,  to  award  costs  to  either  party,  as  equity  may 
require."  In  the  case  of  Saunders  v.  Frost,  5  Pick.  271,  274 
[IG  Am.  Dec.  394],  the  court  refused  to  award  costs  to  the  mort- 
gagee, ^e  defendant  in  the  bill  to  redeem,  and  held  that  the 
rnle  that  the  mortgagee  is,  under  no  circumstances,  chargeable 
^ith  costs,  is  not  only  unreasonable,  but  opposed  to  the  statute 
above  cited.  It  appears  to  us  to  be  equally  opposed  to  the  pro- 
visions of  the  revised  statutes  of  this  state.  The  tender  of  three 
hundred  and  seventy-seven  dollars,  made  by  Fuller  to  the  Exetef 
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Bank,  on  the  eleventh  day  of  November,  1844,  and  his  tender  to 
Call  of  the  sum  of  two  hundred  and  nine  dollars  and  ten  cents, 
on  the  sixth  of  July,  1845,  will  of  course  stop  the  accruing^  of 
any  interest  after  those  dates  respectively. 

The  judgment  of  the  court  is,  that  the  plaintifb  are  entitled 
to  costs,  and  to  a  decree  according  to  the  prayer  of  the  bilL 

Dkposit  or  Funds  in  Bank  to  Meet  the  Payment  of  a  bill  of  exchange 
payable  there  amonnts  to  tender,  and  will  prevent  interest  accming  on  the 
bill:  Miller  v.  Bank  of  New  Orleans,  24  Am.  Dec.  571,  and  note. 

Allowance  or  Disallowanob  or  Costs  in  suits  in  chancery  is  diaora- 
iiooary  with  the  court:  CawUs  v.  WhUman,  25  Am.  Dec.  60l 

The  prinoifal  case  is  cited  in  Brown  v,  SimorUf  45  K.  H.  213,  to  tha 
jgoiat  that  tender  of  money  stops  interest. 


Stone  v.  Cheshtkf.  Railboad  Gobpobation. 

[19  New  Hampshibx,  437.] 
CoBPOBATioN  Liable  roa  Acts  or  its  Ck>NTBACTOBS. — ^Where  a  railroad 
corporation  contracted  with  other  parties  to  build  part  of  its  road,  and 
while  they  were  blasting  recks  a  fragment  struck  plaintiff,  injuring  him; 
heldf  that  the  corporation  was  liable  for  the  injury. 

Oase.  The  writ  contained  two  counts.  The  first  alleged  that 
defendants,  in  blasting  rocks  upon  their  railroad,  threw  a  stone 
on  plaintiff,  who  was  on  the  public  highway,  thereby  injuring 
him.  The  second  alleged  the  same  injury  as  having  been  done 
by  defendants'  agents  and  servants.  The  evidence  showed  that 
the  injury  was  done  by  S.  Dillon  &  Co.,  who  were  contractors, 
at  work  pursuant  to  a  contract  with  defendants.  The  defend- 
iuits  contended  the  action  was  misconceived,  and  should  hare 
been  against  the  contractors,  and  not  against  the  company.  The 
court,  however,  declined  to  rule  so,  and  instructed  the  jury  that 
the  action  was  properly  brought  against  the  company.  Yerdiot 
for  plaintiff,  and  defendants  moved  to  set  it  aside  for  error  in 
the  above  ruling. 

WJieeler,  for  the  defendants. 

Chamberlain^  for  the  plaintiff. 

By  Court,  Gilohbist,  C.  J.  The  principle  involved  in  this 
<iQ3e  is  one  of  sufficient  importance  to  require  an  investigation 
into  the  authorities  upon  the  question  now  presented.  In  Hem 
V.  Nichols,  1  Salk.  289,  in  a  case  for  deceit,  it  was  held  that  a 
merchant  was  answerable  for  the  deceit  of  his  factor  abroad, 
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because  it  was  more  reasonable  that  he  that  puts  a  trust  and  con- 
fidence in  the  deceiver  should  be  a  loser  than  a  stranger.  In 
Jones  V.  Hart,  2  Id.  441,  the  servants  of  A.,  with  his  cart,  ran 
against  another  cart  wherein  was  a  pipe  of  sack,  and  spoiled  the 
sack;  held  that  an  action  would  lie  against  A. 

These  cases  illustrate  the  general  principle  that,  for  the  n^li* 
gent  conduct  of  a  person's  servant,  the  master  is  answerable  in 
damages. 

The  question  here  is,  whether  the  workmen  employed  upon  the 
n)ad  by  whose  negligence  the  accident  happened  can  be  consid- 
ered the  servants  of  the  corporation  ?  Cases  analogous  to  this 
faaTe  undergone  considerable  investigation  both  in  the  courts 
of  England  and  America,  and  principles  have  been  settled  which 
ficem  to  comprehend  the  case  before  us.  And  the  inquiry  is, 
What  is  the  principle  upon  which  the  defendants  should  be 
charged  or  discharged? 

In  Stone  v.  Cartwright,  6  T.  B.  411,  the  action  was  case  for 
80  negligently  working  a  coal  mine  that  the  plaintiff's  buildings 
vere  undermined.  The  defendant  had  been  appointed  manager 
of  the  mine  by  the  court  of  chancery,  the  mine  belonging  to  an 
infant  ward  of  that  court,  and  the  defendant  employed  a  bailiff, 
irho  superintended  the  work,  and  hired  and  dismissed  the  col- 
^  at  his  pleasure,  but  the  defendant  took  no  personal  concern 
^  the  business,  and  had  given  no  directions  as  to  the  manner 
of  working  it.  It  was  held  that  the  action  would  not  lie  against 
the  defendant,  but  should  have  been  brought  either  ''against 
the  hand  committing  the  injury  or  against  the  owner,  for  whom 
the  act  was  done,"  and  the  plaintiff  was  nonsuited. 

Here,  between  the  owner  and  the  persons  who  did  the  injury, 
there  were  two  intermediate  agents,  the  defendant  and  the  bailiff, 
and  the  case  settles  that  the  owner  is  answerable. 

Lord  Lonsdale  v.  LUOedaley  2  H.  Black.  267,  299,  was  case 
for  a  similar  injury,  and  held  rightly  brought  against  the  owner 
of  the  coal  mine. 

We  come  now  in  the  order  of  time  to  Bush  v.  Steinman,  1  Bos. 
k  Pul.  404,  which  is  a  leading  case  upon  this  subject.  The  de- 
fendant bought  a  house  by  the  roadside,  but  had  never  occupied 
it.  He  contracted  with  a  surveyor  to  put  it  in  repair.  A  car- 
penter, having  a  contract  under  the  surveyor  to  do  the  whole 
'easiness,  employed  a  bricklayer  under  him,  and  he  again  con-* 
tnwjted  for  a  quantity  of  lime  with  a  lime-burner,  by  whose 
•ervant  the  lime  was  laid  in  the  road.  The  plaintiff  brought 
«Me  against  the  defendant,  the  owner,  for  injury  sustained  by 
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himself,  hj  being  OTertumed  in  a  chaise,  by  means  of  the  lime. 
Here,  between  the  owner  of  the  property  and  him  who  actoally 
did  the  wrong,  there  were  four  intermediate  agents. 

Lord  Chief  Justice  Eyre  says  that  he  found  some  difficulty  in 
holding  the  defendant  liable,  because  he  was  so  far  remoTed 
from  the  immediate  author  of  the  nuisance,  and  that  he  hesitated 
in  carrying  the  .responsibility  beyond  the  immediate  master  of 
the  person  who  committed  the  injury.  But  he  concurs  with  his 
brethren  that  the  action  will  lie,  although  he  says  that  he  finds 
great  difficulty  in  stating  with  accuracy  the  grounds  on  which 
it  is  to  be  supported.  He,  however,  cites  with  approbation  the 
oases  of  Stone  v.  Cartwrighi  and  Lord  LonBdale  t.  LUUeddle,  and 
states  that  in  the  latter  case  the  defendant  was  liable,  on  the 
ground  that  the  work,  being  carried  on  for  his  benefit  and  on  his 
property,  all  the  persons  employed  must  have  been  considered 
as  his  agents;  whether  he  worked  the  mine  by  agents,  by  seir- 
ants,  or  by  contractors,  still  it  was  his  work.  He  concludes 
that  the  case  can  not  be  distinguished  from  Lord  Lonsdale  t. 
LUUedale,  and,  consequently,  is  of  opinion  that  the  action  lay. 
But  he  somewhat  inconsistently  goes  on  to  say  that  he  still  feels 
some  difficulty  in  stating  the  precise  principle  on  which  the 
action  is  to  be  supported. 

Mr.  Justice  Heath  founds  his  opinion  on  this  single  i>oint, 
that  aU  the  subcontracting  parties  were  in  the  employ  of  the 
defendant. 

Mr.  Justice  Booke  says  that  he  who  has  work  going  on  for 
his  benefit,  and  on  his  own  premises,  must  be  civilly  answerable 
for  the  acts  of  those  whom  he  employs.  The  law  intends  that 
he  has  a  control  over  aU  those  persons  who  work  on  his  own 
premises,  and  he  shall  not  be  allowed  to  discharge  himself  from 
that  intendment  by  any  act  or  contract  of  his  own.  If  the 
employer  suffer  by  the  acts  of  those  with  whom  he  has  contracted, 
he  must  seek  his  remedy  against  them. 

In  Laugher  v.  Pointer,  5  Bam.  &  Cress.  647,  the  question  of 
the  extent  of  the  liability  of  the  owner  of  property  for  the  negli- 
gence of  his  servants  was  much  discussed.  ^The  owner  of  a 
carriage  hired  of  a  stable-keeper  a  pair  of  horses  to  draw  it  for 
him  a  day.  and  the  owner  of  the  horses  provided  a  driver,  who 
had  no  wages  from  his  master,  but  depended  upon  receiving  a 
gratuity  from  the  persons  whose  carriages  he  drove,  and  the 
hirer  gave  him  five  shillings  for  his  day's  work.  Through  the 
negligence  of  the  driver,  an  injury  was  done  to  the  plaintiff's 
horse,  and  the  plaintiff  brought  case  against  the  owner  of  the 
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oairiage.  There  being  a  difference  of  opinion  upon  the  bench, 
the  case  was  argaed  before  all  the  twelve  judges,  except  the  lord 
chief  baron.  A  nonsuit  had  been  directed,  and  a  rule  nisi  for 
a  new  trial  was  granted.  But  the  judges  of  the  king's  bench 
were  still  divided  equally,  and  the  rule  was  discharged.  Mr. 
Justice  Idttledale  thought  the  action  would  not  lie,  because  the 
drifer  could  not  be  considered  as  the  servant  of  the  defendant, 
not  being  hired  by  the  defendant,  and  receiving  no  wages  from 
him,  but  only  a  gratuity,  and  not  being  subject  to  be  dismissed 
by  him.  He  held  that  the  rule  can  not  be  carried  so  far  as  to 
establish  the  doctrine  that  the  only  thing  to  be  looked  to  is, 
whether,  in  the  end,  the  principal  pays  for  the  employment  in 
tiie  coarse  of  which  the  injury  is  sustained.  He  criticises  the 
doctrine  of  Mr.  Justice  Heath,  in  Bush  v.  Steinman,  that  if  a 
person  hires  a  coach  upona  job,  and  a  job  coachman  is  sent  with 
it,  and  does  any  injury,  the  hirer  of  the  coach  is  answerable. 
He  thinks  that  BiLsh  v.  Steinman  does  not  rest  upon  the  same 
basis  as  it  wotdd  had  it  not  been  for  the  doubts  expressed  by  the 
Lord  Chief  Justice  Eyre.  But  without  impugning  the  substan- 
tial conectness  of  that  decision  any  further,  he  admits  that  the 
role  of  law  may  be  that  in  aU  cases  where  a  man  is  in  possession 
of  fixed  property,  he  must  take  care  that  his  property  is  so  used 
and  managed  that  other  persons  are  not  injured,  and  that, 
whether  his  property  be  managed  by  his  own  immediate  servants, 
or  by  contractors  or  their  servants.  The  injuries  upon  land  or 
buildings  are  in  the  nature  of  nuisances,  for  which  the  occupier 
OQght  to  be  chargeable  when  occasioned  by  any  acts  of  persons 
whom  he  brings  upon  the  premises. 

The  Lord  Chief  Justice  Abbott  says  that  8kme  v.  Cartwrighi, 
I^midaJe  V.  LiUleddle,  and  Biuih  v.  Steinman  do  not  afford  a  rule 
by  which  the  present  case  before  him  should  be  governed. 
"Whatever,"  he  says,  **  is  done  for  the  working  of  my  mine  or 
repair  of  my  house,  by  persons  mediately  or  immediately  em- 
ployed by  me,  may  be  considered  as  done  by  me.  I  have  the 
control  and  management  of  all  that  belongs  to  my  land  or  my 
house,  and  it  is  my  fault  if  I  do  not  so  exercise  my  authority  as 
to  prevent  injury  to  another.'' 

Mr.  Justice  Holyroyd,  one  of  the  most  eminent  of  modem 
^gUsh  judges,  says  the  responsibility  is  not  confined  to  the 
uiunediate  master  of  the  person  who  committed  the  injury,  and 
*'  that  the  action  may  be  brought  against  the  person  from  whom 
the  authority  flows  to  do  the  act,  in  the  negligent  execution  of 
which  the  injury  has  arisen,  is  established  in  Hie  case  of  Busk  v. 
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Steinman,"  and  Mr.  Justice  Bajley  agreed  with  him  that  the 
action  was  maintainable. 

It  is  to  be  noticed  that  Abbott,  C.  J.,  and  Littledale,  J.,  did 
not  deny  the  soundness  of  the  judgment  in  Bush  v.  Steinman, 
They  denied  its  applicability  to  the  case  then  before  them,  and 
that  was  the  extent  of  their  criticism  upon  it,  except  the  remarks 
of  Littledale,  J.,  upon  the  dictum  of  Mr.  Justice  Heath. 

In  the  subsequent  case  of  Bandleson  v.  Murray,  8  Ad.  &  El. 
109,  the  defendant,  a  warehouseman,  employed  a  master  porter 
to  remove  a  barrel  from  his  warehouse.  The  porter  employed 
his  own  men  and  tackle,  and  through  the  negligence  of  his  men, 
or  rather  through  the  insufficiency  of  the  tackle,  the  barrel  fell 
and  injured  the  plaintiff.  It  was  held  that  the  action  was  main- 
tainable. Mr.  Justice  Littledale  remarked  that  it  made  no 
difference  whether  the  persons  whose  negligence  occasioned  the 
injury  be  servant  of  the  defendant,  paid  by  daily  wages,  or  be 
brought  to  the  warehouse  by  a  person  employed  by  the  defend- 
ant, and  that  the  law  was  the  same  in  each  case:  See  also  Edrria 
V.  Baker,  4  Mau.  &  Sel.  27. 

We  have  discussed  this  question  at  more  length  than  might 
seem  to  be  necessary,  because  it  is  an  important  one  in  itself, 
and  increases  in  importance  as  roads  of  this  description  increase 
throughout  the  country.  And  it  is  desirable  that  their  rights 
and  liabilities,  and  those  of  individuals  in  relation  to  them, 
ehould  be  definitely  settled  as  soon  as  may  be.  It  appears  that 
the  case  of  Bush  v.  Steinnum  has  sometimes  been  supposed  to 
be  questioned  by  subsequent  decisions. 

In  the  case  of  Bandleson  v.  Murray,  the  counsel  for  the 
defendant  so  alleges.  But  we  have  not  been  able  to  find  any 
case  where  its  soundness  has  been  doubted  upon  the  facts  of 
the  case.  It  is  said  in  one  of  the  most  scientific  of  our  profes- 
sional treatises,  Hammond  on  Parties,  92,  that  the  case  settles, 
in  effect,  that  the  lime-burner  might  have  sued  the  owner  of  the 
house  on  the  contract  made  by  the  latter  with  the  carpenter,  and 
that  it  is  at  variance  with  the  decision  of  the  court  in  Bramah  v. 
Lard  Abingion,  13  East,  66,  but  this  able  writer  implies  no  doubt 
of  the  decision. 

MUligan  v.  Wedge,  12  Ad.  &  El.  737,  which  is  cited  by  the 
counsel  for  the  defendant,  was  an  action  on  the  case.  The  i&cta 
were,  that  the  buyer  of  a  bullock  employed  a  licensed  drover  to 
drive  it  from  Smithfield.  By  the  by-laws  of  London,  no  one 
but  a  licensed  drover  could  be  so  employed.  The  drover  em- 
ployed a  boy  to  drive  the  bullock,  together  with  others,  the 
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property  of  different  persons,  to  the  owner's  slaughter-house. 
Mischief  was  occasioned  by  the  btdlock  through  the  careless 
dii?ing  of  the  boy.  It  was  held  that  the  owner  w;as  not  liable 
for  the  injury,  the  boy  not  being  in  point  of  law  his  servant. 
Lord  Chief  Justice  Denman  said :  V  The  party  sued  has  not  done 
the  act  complained  of,  but  has  employed  another,  who  is  recog- 
nized by  the  law  as  exercising  a  distinct  calling.  The  butcher  was 
not  bound  to  drive  the  beast  to  the  slaughter-house  himself;  he 
might  not  know  how  to  drive  it.  He  employs  a  drover,  who 
employs  a  servant,  who  does  the  mischief.  The  drover,  there- 
fore, is  liable,  and  not  the  owner  of  the  beast.  I  may  remark 
that  one  might  perhaps  be  reconciled  to  the  distinction  between 
cases  of  fixed  and  of  movable  property,  by  considering  that  to 
bold  the  owner  of  land  or  buildings  liable  to  injury  done  in 
respect  of  that  property,  will  enable  the  party  injtured  to  know 
more  readily  from  whom  he  is  to  seek  redress.  In  Eandleson  v. 
Murray,  8  Ad.  &  El.  109,  the  work  was  in  effect  done  by  the 
defendant  himself  at  his  own  warehouse;  if  he  chose,  instead  of 
keeping  a  porter,  to  hire  one  by  the  day,  he  did  not  thereby 
cease  to  be  liable  for  injury  done  by  the  porter  while  under  his 
control." 

BIr.  Justice  Williams  said:  "  The  difficulty  always  is,  to  say 
^hose  servant  the  person  is  that  does  the  injury;  when  you  de- 
cide that,  the  question  is  solved.  To  say  that  that  party  is  liable 
(fom  whom  the  act  ultimately  originates,  is  indeed  a  rule  of  great 
generality,  and  one  which  will  solve  the  greater  number  of  ques- 
tioEis;  but  its  applicability  fails  in  one  case,  for  where  the  person 
^bo  does  the  injury  exercises  an  independent  employment,  the  ' 
party  employing  him  is  clearly  not  liable.  I  agree  in  the  deci- 
sion of  Bandlesan  v.  Murray,  for  the  warehouseman's  servant, 
whether  daily  or  weekly,  is  equaUy  under  the  control  of  the 
warehouseman.  And  that  is  the  way  in  which  Mr.  Justice 
Story  puts  this  point;  he  brings  it  to  the  question.  Who  em- 
ployed the  person  that  did  the  injury? "  Story  on  Agency,  c.  17, 
Bee.  452  et  seq. 

Now  in  this  case,  the  soundness  of  the  decision  in  Bush  v. 
Steirtman,  1  Bos.  &  Pul.  404,  is  not  questioned,  nor  is  there  any 
iiicoxisistency  between  the  two  cases.  If  the  solution  of  the 
question  depends  upon  ascertaining  whose  servant  the  person 
^  that  does  the  injury,  there  can  be  little  doubt  in  the  case  be- 
fore lis.  The  railroad  corporation  made  a  contract  with  certain 
persons  to  construct  a  part  of  the  railroad.  The  contractors 
^ere  in  the  immediate  employment  of  the  defendants.     It  is 
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entirely  immaterial  whether  the  contract  were  written  or  yerbaL 
The  contractors  were  none  the  less  the  servants  of  the  defend- 
ants, that  there  was  a  written  agreement  between  the  parties, 
setting  forth  with  precision  what  each  party  was  to  do.  Nor  ia 
there  in  this  case  that  **  independent  employment*'  exercised  bj 
the  contractors,  which  is  mentioned  in  the  case  of  MtUigan  y. 
Wedge,  12  Ad.  &  El.  787.  The  sole  object  of  the  corporation 
was  to  build  a  railroad.  This  they  might  do  either  by  employ- 
ing laborers  by  the  day,  or  by  contracting  with  different  persons 
to  construct  different  sections  of  the  road.  The  defendants  em- 
ployed the  persons  that  did  the  injury,  and  we  are  not  awaze 
that  to  such  a  state  of  facts  the  case  of  Bush  y.  Steinman,  and 
the  other  cases  in  accordance  with  it,  have  been  held  to  be  inap- 
plicable, or  their  doctrine  considered  as  unsound.  In  the  case 
of  Duncan  y.  FindUUer,  6  01.  &  Fin.  894,  Lord  Chancellor  Ooi- 
tenham  and  Lord  Brougham  both  neoognized  the  case  of  Bush 
y.  Sieinman  as  law. 

In  the  case  of  Allen  y.  Hdytoard,  7  Ad.  &  EL,  N.  S.,  960,  com- 
missioners were  appointed  by  an  act  of  parliament  for  improT- 
ing  a  nayigation.  They  were  not  to  be  personally  liable  on 
contracts  made,  or  for  damages  incurred  in  relation  to  anything 
done  in  pursuance  of  the  act,  but  might  be  sued  in  the  name  of 
their  clerk.  The  contractor,  in  executing  part  of  the  work  con- 
tracted for,  made  a  drain,  which,  from  a  defect  in  the  materials, 
could  not  resist  water,  and  without  haying  any  authoriiy  to  do 
so,  he  turned  in  the  water,  which  broke  through  and  flooded 
the  neighboring  land.  In  an  action  on  the  case  against  the 
commissioners,  sued  by  the  clerk,  the  dedaiation  stated  thai 
they  made  the  diyersion,  and  executed  the  work  so  negligently 
that  in  consequence  thereof,  and  from  no  other  cause,  Ihe  water 
broke  through  and  flooded  the  plaintiff's  land.  It  was  held, 
that  on  these  facts  the  defendant  was  not  liable.  It  was  said 
by  Lord  Denman,  in  deliyering  the  judgment  of  the  court,  that 
*'  if  the  commissioners  constructed  a  weak  and  dangerous  bank, 
they  would  be  liable  for  the  damage  done  by  water  improperly 
let  in,  whether  by  their  servant  or  by  a  stranger,  or  by  some 
natural  accident.  Supposing  this  to  be  true,  we  are  then 
brought  to  the  question,  whether  the  commissioners  are  respon- 
sible for  this  ill  construction;  whether  the  contractor  is  to  be 
regarded  as  their  servant,  so  that  they  may  be  called  the  makers 
of  this  work  by  his  agency." 

After  referring  to  several  cases  on  this  subject,  his  lordship 
says:  **  It  seems  perfectly  clear,  that  in  an  ordinary  case,  tha 
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contractor  to  do  works  of  this  description  is  not  to  be  considered 
as  a  servant,  bnt  a  person  carrying  on  an  independent  business, 
sudi  as  the  commissioners  were  fully  justified  in  employing  to 
perform  works  which  they  could  not  execute  for  themselves,  and 
who  was  known  to  aU  the  world  as  performing  them.  We  find 
here  none  of  the  reasons  which  have  prevailed  in  cases  where 
one  person  has  been  held  liable  for  the  acts  of  another,  as  his 
servant'* 

In  the  case  before  us,  the  corporation  might  have  employed 
an  agent  to  superintend  the  building  of  the  road,  and  to  hire 
and  contract  with  workmen,  and  to  pay  them  on  behalf  of  the 
corporation.  Lord  Denman  says,  in  AUen  v.  Hayward,  that  the 
opinions  delivered  by  Lord  Tenterden  and  Littledale,  J.,  in 
Laugher  v.  Pointer,  5  Bam.  &  Cress.  647,  "  must  be  taken  to  lay 
down  the  correct  law."  Now  Mr.  Justice  Littledale  says,  in  the 
course  of  his  opinion,  '*  If  the  owner  of  a  farm  has  it  in  his  own 
hand,  and  he  does  not  personally  interfere  in  the  management, 
but  appoints  a  bailiff  or  a  hirer,  who  hires  other  persons  under 
him,  all  of  them  being  paid  out  of  the  funds  of  the  owner,  and 
selected  by  himself  or  by  a  person  specially  deputed  by  him,  if 
any  damage  happen  by  their  default,  the  owner  is  answerable, 
because  their  neglect  or  default  is  his,  as  they  are  appointed  hj 
and  through  him/'  The  case  of  AUen  v.  Hayward  is  to  put  upon 
the  ground  that  the  contractor  is  to  regarded  as  a  person  carry- 
ing on  an  independent  business.  In  the  present  case,  if  Dillon 
k  Co.  make  a  contract  to  build  a  certain  section  of  the  road, 
they  are  to  be  regarded  as  carrying  on  an  independent  business, 
it  would  seem.  But  suppose  they  had  merely  agreed  to  work 
upon  the  road  for  an  indefinite  period,  is  there  any  reason  for 
holding  the  first  contract  to  be  an  independent  business,  which 
would  not  equally  apply  to  the  second  ?  It  seems  to  us,  that  the 
effect  of  making  such  a  very  subtile  discrimination  between  the 
two  cases  is  merely  to  involve  the  question  of  the  liabiliiy  of  the 
owner  in  greater  uncertainly  than  before,  and  that  the  distinc- 
tion between  the  two  cases  is  too  subtile  to  be  of  practical  use. 
It  is  difficult  for  us  to  perceive  why,  in  each  case,  the  contractors 
would  not  be  equally  the  servants  of  the  corporation,  and  the  « 
illustration  quoted  irom  Mr.  Justice  Littledale  is,  we  think, 
pertinent  to  the  case. 

In  Quarman  v.  Burnett,  6  Mee  &  W.  499,  510,  it  is  held  that 
where  a  man  is  in  possession  of  fixed  property,  he  must  take 
care  that  his  properly  is  so  used  and  managed  that  other  per- 
lonsare  not  injured,  and  that  whether  his  property  be  managed 
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by  his  own  immediate  servants,  or  by  contractors  or  their  serv* 
ants. 

The  case  of  Lowell  y.  The  Boston  and  Lowell  Railroad,  28  Pick. 
24  [34  Am.  Dec.  33],  is  also  in  point.  It  was  case  for  the  neg- 
ligence of  the  defendants  by  leaving  open  a  deep  cut  into  which 
the  plaintiff  drove  in  the  night.  The  ground  was  taken  that 
the  defendants  were  not  liable,  because,  at  the  time  of  the  acci- 
dent, that  section  of  the  road  had  been  let  out  to  one  Noonan, 
who  had  contracted  to  make  it  for  a  stipulated  sum,  and  who 

•  employed  the  workmen.  But  it  was  held  that  this  circumstance 
did  not  relieve  the  defendants  from  responsibility,  as  the  work 
was  done  for  their  benefit,  under  their  authohiy,  and  by  their 
direction.  And  it  is  said  by  Mr.  Justice  Wilde,  that  this  ques- 
tion was  veiy  fully  discussed  and  settled  in  the  case  of  Bush  t. 
Sieinman. 

It  is  the  opinion  of  the  court  that  there  should  be  judgment 
on  the  verdict. 

Emplotxb  not  Qxnxballt  Liable  roa  Acm  of  Contbactob.— Itistha 
general  rale,  tubject  to  some  limitationt  and  exceptions  which  we  will  note 
hereafter,  that  where  a  person  lets  work  to  another,  to  be  done  by  him  inde- 
pendent of  any  control  by  the  employer,  famishing  his  own  material  and 
labor,  the  relation  of  master  and  servant  is  not  created,  and  the  employer  is 
not  liable  for  the  negligent  or  improper  execution  of  the  work,  nor  responsi- 
ble for  the  negligence  or  carelessness  of  the  contractor  in  its  performance;  in 
short,  employers  are  not  generally  liable  for  the  acts  of  contractors.  The 
reason  for  this  immnnity  of  employers  from  the  acts  of  those  in  their  senrice, 
and  for  tb^  abrogation  of  the  general  rule  relating  to  a  master's  liability  for 
his  servani 'm  acts,  is  thus  stated  by  Walker,  J.:  *'  The  reason  why  the  master 
is  rendered  liable  for  the  negligent  acts  of  his  servant,  resulting  in  injury 
to  others,  i «  because  the  serrant,  while  he  is  engaged  in  the  business  of  liis 
master,  is  a«ipposed  to  be  acting  under  and  in  conformity  to  his  directions, 
and  to  hold  him  to  the  employment  of  skillful  and  prudent  servants.  The 
presumption  is  one  of  law,  and  hence  can  not  be  rebutted.  But  in  this 
case,  the  reason  fails,  and  the  presumption  must  also  faiL  These  contractors, 
as  we  have  seen,  were  not  working  under  the  direction  or  control  of  appel- 
lants,  but  under  their  contract,  and  were  in  no  senee  servants:**  Scamnum  v. 
Chicago,  25  lU.  424,  438. 

Judge  Strong,  commuting  upon  the  policy  of  the  rule,  said:  **  It  is  diffi- 
cult to  discover  any  substantial  reason  or  good  policy  for  holding  the  present 
defendants  [employers]  responsible.    The  negligence  complained  of  was  not 

•  theirs.  It  does  not  appear  that  they  knew  of  it.  The  verdict  determines 
that  the  fault  was  on  the  coutractors.  Over  them  the  defendants  had  no 
more  control  than  the  plaintiff *s  husband  had.  They  were  not  in  a  sub- 
ordinate relation  to  the  defendants,  neither  were  they  his  agents.  They 
were  in  an  independent  employment,  and  sound  policy  requires  that  in  such 
a  case  the  contractor  alone  should  be  held  liable:**  Painter  v.  Mayor  qfPitU' 
burgh,  46  Pa.  St.  213.  Though  a  number  of  decisions  apparently  conflict 
with  the  rule  as  above  stated,  and  some  ore  wholly  irreconcibd>le  with  it, 
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yet  that  it  ia  now  the  generally  reoeived  doctrine  is  certain.  Thns,  where 
the  owner  of  a  piece  of  land  employed  a  carpenter  for  a  fixed  prioe  to  alter 
and  repair  a  bnilding  for  him,  and  third  parties  were  injured  by  reason  of 
boards  having  been  deposited  in  the  highway  by  the  servants  of  the  con- 
tractor, it  was  held  that  the  owner  was  not  responsible:  EUUard  v.  Bkhard" 
««,  3  Gray,  349;  PoUer  v.  Seymour,  4  Bosw.  (N.  Y.)  140;  Aim  ▼.  WUlard, 
BS  Pa.  St.  374;  LinUm  ▼.  Smith,  8  Gray,  147;  Fonyth  v.  Hooper,  11  Allen, 
419;  BraebgU  v.  Lvbhe,  4  Allen,  138;  Burges$  v.  Oray,  I  C.  B.  578;  HwU  y. 
B.  Ii.Co,5l  Pa.  St  475;  Brown  t.  Aecrington  etc  Co.,  3  Hop.  &  C.  511; 
TomtQ  7.  B,  B.  Co,,  30  Barb.  229;  Schvkwy.  H.  B.  B.  Co,,  38  Id.  653;  Eaton 
V.  Enropean  B.  B.  Co.,  59  Me.  520;  Prairie  State  Loan  dt  Truet  Co.  t.  Doig 
€<  ol,  70  HI.  52.  And  where  a  public  lioensed  drayman  was  employed  to 
haul  a  quantity  of  salt  to  a  warehouse,  and  deliTer  it  at  a  given  rate  per 
barrel,  and  injured  a  person  on  the  sidewalk  in  unloading  it,  it  was  held 
that  the  employer  was  not  liable:  De  Forest  y.  Wright^  2  Mich.  368.  So, 
too,  where  the  employer  contracted  with  a  person  to  cut  and  run  logs  down 
a  stream,  he  having  no  control  of  either  the  cutting  or  running  of  them, 
it  was  held  that  the  relation  of  master  and  servant  did  not  exist,  and  that  the 
contractor  only  was  MMe  for  an  injury  occasioned  to  others  by  his  conduct 
in  performing  the  contract:  Moore  v.  Sanborn,  2  Mich.  510;  Gourden  v.  Obr- 
mack,  2  E.  D.  Smith,  254;  King  v.  JAvermar,  16  Hun,  298;  Wray  t.  Evans, 
80Pa.  St  102;  HaUy.  Johnson,  80  HL  185;  West  v.  St.  Louis,  VamdaUa 
*  Tern  HmU'*  B.  B.  Co.,  63  HL  545. 

Indeed,  there  seems  to  be  little  difficulty  in  the  question  of  liability  where 
the  relation  which  exists  between  thA  employer  and  the  employee  is  estab- 
lished. Where  the  relation  of  master  and  servant  exists,  the  master  is  liable 
lor  the  acts  of  the  servant;  but  where  that  of  employer  and  contractor  ex- 
itta,  the  employer  is  not  liable.  The  important  question  then  is.  When  is  the 
piTty  employed  a  contractor  ?  and  this  will  more  fully  appear  under  the  head 
of  "Limitations  upon  the  Bule,"  etc,  post. 

CoMTRACTOB  IS  KOT  Akswkbablb  FOB  AcTS  OF  SuBOONTBACTOB.— A  sub- 
contractor bears  the  same  relation  to  the  contractor  that  the  oontractor  does 
to  his  employer,  and  since  their  responsibilities  and  immunities  rest  upon  the 
'^^on  they  sustain  toward  one  another,  the  rule  governing  them  will  be 
the  same;  and  so,  if  work  is  done  under  the  immediate  control  and  super- 
intendence of  a  subcontractor,*  the  latter  is  the  party  responsible  for  any  in- 
W  done  in  the  execution  of  the  work.  Thus,  a  builder  had  contracted  with 
ft  committee  to  make  certain  alterations  in  a  house,  and  he  in  turn  made  a 
iiihoontract  with  a  ga%-fitter  to  do  a  certain  portion  of  the  work.    A  quantity 
,^gas  escaped  through  the  negligence  of  the  workmen,  and  exploded,  injur- 
^  the  plaintiffa.     It  was  held  that  the  gas-fitter,  and  not  the  builder,  was 
^^^  for  the  negligence:  Bapstm  v.  CvbUt,  0  Mees.  &  W.  710;  1  Car.  &  M.  64; 
^cZ^eon  V.  JtusseU,  22  Jur.  394;  Shield  v.  Edinburgh  and  Glasgow  B.  B.  Co., 
^  Id.  639;  Biehmand  v.  BusseU,  22  Sc,  Jur.  394;  Oodm  v.  AgrieuUural 
^«^  Co.,  L.  R.,  1  C.  P.  Div.  482;  Overton  v.  Ft-eeman,  11  C.  B.  873;  Knight 
]:  -^oar,  5  Exch,  721;  H^erman  v.  Benkard,  1  Rob.  (N.  Y.)  432.    But  soe 
^cCYccry  r.  Kent,  3  Duer,  27;  Wrap  v.  Evans,  80  Pa.  St  102;  Pearson  y. 
''0*et  oL,  L.  R.,  2  C.  P.  Div.  369;  Slater  v.  Mersereau,  64  N.  Y.  13a 

^  Citations  upon  the  Uulb  that  the  Emploteb  is  mot  Liablb  fob 
*^*  Coxtbactor's  Acts.— Although  it  is  generally  true  that  the  employer 
1^  ^ot  liable  or  answerable  for  the  acts  of  the  party  with  whom  he  has  con- 
■^*-*~'--i.  yst  the  rule  is  not  universal.  The  limitations  upon  it,  or  the  cases 
*^ /^hicb  the  employer  will  be  held  responsible,  are  not  numerous,  and  we 
^**  «^ow  point  them  out. 
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1.  Employer  i$  LicMe  when  the  Contract  ia  Unlaiu^  in  itael^  m  ^ere  tht 
work  neceesarily  results  in  the  creation  of  a  noisanoe  or  the  like.  Thus, 
where  the  plaintiff  was  injured  by  a  pile  of  stones  left  in  a  publio  street  by 
some  servants,  under  a  contract  made  by  their  master  unlawfully  to  excavate 
the  street,  the  employers  were  held  liable.  Lord  Campbell,  0.  J.,  said:  **  It 
would  be  monstrous  if  the  party  causing  another  to  do  a  thing  were  exempted 
from  liability  for  the  act  merely  because  there  was  a  contract  between  him 
and  the  person  immediately  causing  the  act:"  Ettie  v.  Sheffield  Oom  Chna,  Co.^ 

2  EL  &  BL  767;  Cangreve  v.  Morgan,  6  Duer,  486;  Congreve  v.  Smithy  18 
K.  Y.  79;  Creed  v.  Hartnuui^  29  Id.  591;  and  in  reference  to  oreatinft  a 
nuisance,  Nelson,  J.,  said,  "where  a  person  (company  or  corporation  In- 
cluded) is  engaged  in  a  work,  in  the  ordinary  doing  of  which  a  nuisanoa 
necessarily  occurs,  the  person  is  liable  for  any  injury  that  may  result  to  third 
parties  from  carelessness  and  negligence,  though  the  work  may  be  done  by  a 
oontTMtor:**  Ware  v.  SL  Patd  Water  Co.,  2  Abb.  (U.  S.)  261;  Damutaetter 
T.  Moynahan,  27  Mich.  188;  DeiroU  v.  Cory,  9  Mich.  165;  Piehard  v.  SmUk, 
10  G.  a,  N.  S.,  470;  UpUm  t.  Cfreetdees^  17  G.  K  71;  dnekmaU  t.  Stone,  5 
Ohio  St.  38;  Chicago  v.  Bobbins,  2  BImIl,  418;  Vanderpool  v.  ffumm,  28 
Barb.  196;  Mathews  v.  West  London  Watenoorke,  3  Gamp.  403. 

But  in  order  to  fix  the  liability  upon  the  employer,  it  is  neoessary  that  the 
nuisance  should  be  necescarily  incidental  to  the  performance  of  the  work  in 
the  ordinary  method.  If  the  nuisance  is  the  excluaiTe  result  of  the  n^li- 
genoe  of  the  contractor  in  not  performing  the  work  in  the  usual  manner  in 
which  such  work  is  done,  the  fault  is  then  imputable  to  him  alone,  and  the 
employer  is  not  answerable:  Mathewe  v.  We$t  London  Waicrworhe,  3  Camp. 
403;  Sabin  t.  Bailroad,  25  Vt.  363;  CMbertmm  t.  Parsone,  12  C.  B.  804; 
Kellogg  v.  Payne,  21  lown,  615;  Carman  v.  StenbemnUe  A  I.  1?.  i?.,  4  Ohio  St. 
399;  McCciferty  v.  8.  D.  S  P.  M.  B.  B.,  61  N.  Y.  178;  HUliard  v.  Biehardmm, 

3  Gray,  349;  8torr$  v.  Utiea,  17  K.  Y.  108;  Water  Co.  v.  Ware,  16  Wall.  566; 
Mayor  v.  Ftcrzc,  3  Hill  (N.  Y.),  616;  Creed  v.  ffarknan,  29  N.  Y.  591;  Mit^ 
ford  V.  ^oZ&rool;,  9  Allen,  21;  Oi#v.  Newark  A  New  Tork  B.  B.  Co.  etal., 
35N.  J.  L.  17. 

The  decisions  in  these  and  similar  cases  are  frequently  put  upon  a  further 
and  broader  ground,  and  it  is  declared  that  where  one  owes  a  duty  to  the 
public  which  he  is  bound  to  perform,  he  can  not  relieve  himself  of  the  respon- 
sibility by  contracting  vrith  some  one  else  to  perfonn  the  labor  to  which  the 
duty  ia  incident.  Bead,  J.,  said:  ''An  owner  who  excavates  a  cellar  and 
carries  the  excavation  to  the  curbstone,  for  the  purpose  of  constructing  a  coal- 
vault  under  the  sidewalk,  is  bound  by  his  du^  to  the  public  to  have  it  se- 
curely fenced,"  and  he  can  not  put  this  responsibility  upon  the  contractor: 
Boman  v.  Stanley,  66  Pa.  St.  464;  Matheny  v.  Woife,  2  Dnv.  37;  and  aee 
Pfau  V.  WiUiamaon,  63  HI.  16.  So  the  projection  of  a  oomioe  over  a  publio 
street  can  not  be  justified  on  the  ground  that  a  oontractor  built  it:  Cfrove  v. 
Fort  Wayne,  45  Ind.  429;  nor  can  the  fall  of  a  house  by  reason  of  its  weakness: 
Mullen  v.8t.  John,  57  N.  Y.  567;  nor  the  fall  of  snow  from  a  pitch-roof:  ShipHeiy 
V.  F\fty  Asaociates,  106  Mass.  194;  nor  generally  any  act  that  amounts  to  a  nui- 
sance which  he  has  power  to  abate;  and  if  he  assents  to  the  work  by  adopting 
and  using  it,  be  will  be  liable  for  any  subsequent  injury:  Burgese  T.  Oraiy,  I 
C.  B.  578;  Bostoell  v.  Laird,  8  CaL  469. 

2.  Employer  ia  Liable  if  He  Exerdaea  Control,  or  retains  the  right  to  exercise 
control,  over  the  work.  To  throw  the  responsibility  wholly  upon  the  oon- 
tractor, it  is  neoessary  that  he  have  entire  command  of  the  work,  subject  to 
no  interference  of  the  employers.  In  determining  where  the  responsilnlity 
rests,  the  test  is  whether  the  defendant  retained  the  power  of  controlling  the 
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work:  Sadkry.  Henlock,  4  EL  &  BL  570;  WcurburUm  v.  Great  West.  R,  B.  Co., 
L  £.,  2  Exch.  30;  Murray  y.  Ourrie^  L.  R.,  6  C.  P.  25;  Murphy  ▼.  CaraXU^ 
3Hop.  &  0.  402;  BvOer  v.  ffwUer, 7  H.  &N.  826;  Sprovl  v.  Henmingway,  14 
KcL  1.  Shanwood,  J.,  says:  *'  If  I  employ  ft  well-known  and  repntable  ma- 
dunirt  to  conBtmct  a  steam-engine,  and  it  blows  up  from  bad  material  or  on- 
ikillfal  work,  I  am  not  responsible  for  any  injury  which  may  resnlt,  whether 
to  my  own  senrant  or  to  a  third  person.  The  role  is  different  if  the  machine 
ii  made  aooording  to  my  own  plan,  or  if  I  interfere  and  give  directions  as  to 
the  mamier  of  its  oonstmotion.  The  machinist  then  becomes  my  servant^ 
uArtspondeat  superior  is  the  role:"  Ardueo  Oil  Co.  v.  GHeon,  63  Pa.  St.  163; 
Qcdky  V.  Hagerty,  20  Id.  3S7;  Carson  ▼.  Cfodley,  26  Id.  Ill;  Du  PraU 
T.  lAek,  38  CaL  691;  OverUm  t.  Freeman,  11  C.  B.  867.  Bat  it  is  not  evety 
neerration  of  power  of  control  that  will  fix  the  liability  npon  the  employer. 
The  liability  for  the  contractor's  acts  will  not  rest  npon  him  because  of  the 
^that  he  reserves  the  right  to  dismiss  the  contractor  if  he  sees  fit:  Beedie 
^.L,SN.  W.  B.  i?.,  4Exch.244;  BlakeY.  .Rsrm,  5N.  Y.  48;  Ci^fy.  H.  S 
^.  r.ii. /?.,  35  N.J.  L.  lliBoUnMmy.WM,  11  Bnsh,  466;  WrayY.Ewms^ 
80  Fk.  St.  102;  nor  becanse  he  has  the  right  to  suspend  or  reoiganize  the  work: 
U.;  nor  because  he  may  refuse  to  pay  unless  satisfied  with  the  work:  AUen 
▼.  IFiOord,  57  Pa.  St.  374;  nor  because  he  employs  a  derk  to  supervise  the 
wo^  he  not  interfering  in  the  manner  of  its  construction:  Brown  t.  CotUm 
Con  3  flop.  &  C.  511;  Steele  v.  SotOheattem  B^y  Co.,  32  Eng.  L.  &  £q.  366; 
Wray  Y,  Svana^  m^pra;  nor  because  he  reserves  the  right  to  retain  in  his  hands 
money  sufficient  to  pay  all  damages  that  are  not  adjusted  within  thirty  days 
from  the  time  they  are  inflicted:  TibbetU  v.  Knox  A  Lincoln  B.  B,  Co.^  62 
Me.  437;  and  see  CorUn  v.  MiUe,  27  Conn.  274;  nor  because  he  retsina  the 
right  to  diMshacge  any  of  the  contractor's  men:  Beedie  v.  L.AN,  W.  B.  B. 
Co.,  Mpntk  These  resenratioiis  of  partial  control  do  not  transform  the  oon- 
tBMstor  into  a  servant;  but  it  will  be  observed  that  in  the  above  cases  the  right 
is  not  reserved  to  direct  the  mode  in  which  the  work  is  to  be  done. 

The  employer  may  reserve  the  right  to  say  wluU  shall  be  done,  but  the  con- 
taetor  must  have  the  right  to  say  how  it  shall  be  done  to  relieve  the  employer 
from  liability.    Wheneiver  the  employer  exercises  any  control  over  the  mods 
<tf  working,  he  is  in  fact  a  principal,  and  the  parties  performing  the  labor  are 
^  sgents.    Selden,  J.,  referring  to  this  distinction,  says:  *' The  object  of  the 
ciMue  relied  on  was  not  to  give  the  commissioner  of  repairs  and  officers  named 
^  right  to  interfere  with  the  workmen,  and  direct  them  in  detail  how  they 
*l^d  proceed,  but  to  enable  them  to  see  that  every  part  of  the  work  was 
**^iufKctorily  completed.    It  authorized  them  to  prescribe  what  was  to  be 
^<^>  but  not  how  it  was  to  be  done  nor  who  should  do  it,"  and  the  contractor 
^inly^^as held  answerable:  KeOyy,  MayoreU.^  11  N.  Y.  432.    So,  too,  inPodb 
▼•  Mayor  etc,  8  Id.  222,  the  court  held,  that  the  reservation  of  power  in  the 
^^^f^esfn  to  give  further  directions  regarding  the  grading  of  a  street  was  not 
*^^  ^  reservation  of  control  over  the  maimer  of  performing  the  work  as  ren- 
dered the  contractor  and  his  workmen  the  servants  of  the  corporation.    The 
*(i<^ority  reserved  by  the  employer  was  only  as  to  the  results  of  the  work  to 
be  doxi^  the  contractor  still  having  control  over  the  method  of  doing  it;  and 
^e  reservation  of  that  authority  did  not  change  the  relation  between  them  to 
vat  of  master  and  servant. 

Bat  vfhea  the  right  to  direct  the  mode  of  working  is  reserved  in  the  em- 
l%cr,  the  relation  is  then  that  of  master  and  servant:  Schwarts  v.  OUmore^ 
^^  455;  LuttreU  v.  Hco/tn,  3  Sneed,  20;  Chicago  v.  Dermody,  61  HL  431} 
^^^^^f^ifo  V.  Joney,  60  Id.  383;  Kimball  v.  Cushman,  103  Mass.  194;  8Ume  t. 
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Codnun..  ir  Pick.  297;  AUen  v.  WiUard,  57  Pa.  St.  374;  J^wrphy  v.  CaralR^  8 
Hop.  &C'. 402;  Quarman  v.  i^tiniett, 6 Mee.  & W.499;  Murray  y,  Cvrrie, L. R., 
6  C.  P.  24;  JSciton  t.  E,  SN.  B.  B.  Co.,  59 Me.  6l20;Ckamber$y.  OhioLife  Ifu. 
€Md  Trust  Co,,  1  Diniey  (Ohio),  327;  Fortifih  v.  Hooper,  11  AUen,  410;  HwU 
T.  P«nn.  B.  li.  Co,,  51  Pa.  St  475;  CaUakan  v.  BurUngUmB.  B,  Co,,  23  lowm, 
562.  The  fact  that  the  contractor  is  paid  by  the  employer  is  not  eufficient  to 
diTeet  him  of  the  character  of  a  contractor:  Corh^  t.  American  MUl»  Co.,  27 
Conn.  274;  and  it  woald  seem  that  if  the  injury  aritee  oat  of  the  particolar 
matter  over  which  the  employer  has  reserved  the  contiol,  he  woold  be  charge- 
able as  master:  Alien  v.  Hayward,  7  Q.  B.  975. 

3.  Employ fr  tn  LiaJble  {fihe  AcU  Authorked  NecemarUy  Work  Ii^ury. — ^Ap- 
pleton,  J.,  laid  down  the  rale  in  these  words:  "If  the  injury  was  the 
natural  result  of  the  work  contracted  to  be  done,  and  it  conld  not  be  aooom- 
plished  without  causing  the  injury,  the  person  contracting  for  doing  it  would 
be  hold  rssponsible:**  Eaton  v.  E.  A  N,  B.  B.  Co,,  69  Me.  520;  8.  C,  8  Am. 
Rep.  430.  So  where  a  railroad  company  anthorixed  the  blasting  of  rocks  by 
their  contractors  upon  their  road,  and  one  of  the  pieces  of  rock  straok  a 
house  near  by,  damaging  it  thereby,  the  company  was  held  liable.  There 
was  no  want  of  care  in  the  manner  in  which  the  work  was  done,  and  the 
court  predicated  its  dedsion  upon  the  fact  that  the  injury  was  a  necessary 
result  of  the  work.  Having  authorized  the  work,  they  authorised  all  acta 
necessary  or  incident  thereto,  and  therefore  became  liable  for  the  Injoiy: 
Carman  v.  L.  S  Ind.  B.  B.  Co.,  4  Ohio  St  399;  T^  v.  MeOormaek,  84 
Ohio  St  638;  Hay  v.  Cohoe$,  2  Comst  159.  The  same  result  is  arrived  a* 
from  the  consideration  of  the  contractor's  liabilities.  He  has  no  voice  in 
what  the  work  shall  be;  the  employer  determines  that;  but  he  has  a  v<^oe 
in  how  the  work  shall  be  done;  for  Injuries  arising  out  of  that  over  which  he 
had  control  he  would  be  liable,  and  only  for  such.  The  injury  here  arose  oat 
of  the  doing  the  work  itself,  and  not  out  of  the  manner  of  doing  it,  which 
was  all  the  contractor  was  responsible  for.  The  contractor  was  therefore  re- 
lieved of  responsibility,  and  the  employer  properly  made  liable.  But  the 
contrary  doctrine,  based  upon  the  opposite  ground,  was  taken  in  another  case. 
A  building  was  injured  in  the  vicinity  of  a  railroad,  by  blasting  done  by  those 
who  had  contracted  to  grade  the  road.  The  company  was  held  not  liable, 
the  oourt  refasing  to  assume  that  injary  was  a  necessery  consequence  of 
blasting  rocks  in  grading  a  railroad:  Tibbetts  v.  Knox  ds  Lincoln  B.  B.  Cbu, 
62  Me.  437.  And  where  such  damage  arose  from  an  overcharge  in  the  blasts 
the  contractor  only  was  held  responsible:  MeCc^erty  v.  Spwjten  Duyvil  etc. 
B.  B.  Co.,  61  N.  Y.  17a 

'*  The  general  rule  is,  that  he  who  directs  an  act  to  which  a  tort  is  inddentd 
is  liable  for  the  torts  which  are  incidental  to  the  act  *Conmion  justice, '  said 
Clifford,  J.,  *  *  *  'requires  the  enforcement  of  this  rule,  as  if  the  contractor 
does  the  thing  which  he  is  employed  to  do,  the  employer  is  as  responsible  for 
the  thing  as  if  he  had  done  it  himself;  but  if  the  act,  which  is  the  subject  d 
the  complaint,  is  purely  collateral  to  the  matter  contracted  to  be  done,  and 
arises  indirectly  in  the  course  of  the  performance  of  the  work,  the  empl<^yer 
18  not  liable,  because  he  never  authorized  the  thing  to  be  done;*  '*  Whart  on 
Neg.,  SCO.  186;  Wliart  on  Agency,  sec.  474;  Caswell  v,  Grose,  120  Mass.  545; 
Water  Co.  v.  Ware,  16  Wall.  666;  and  see  Hale  v.  SiUmgboume  B.  B.  Co.,  6 
H.  &  N.  488;  EUie  v.  Gas  Co.,  2  El.  &  BL  770;  Newton  v.  EUis,  5  Id.  770; 
Bobbins  v.  Chicago,  4  Wall.  679;  Chicago  v.  Bobbins,  2  Black,  4ia  So, 
too,  for  the  Qontnu.  tor's  negligence,  if  such  negligence  is  incidental  to  the 
act  the  principal  is  liable  in  case:  Gregory  v.  Piper,  9  Bam.  k  Cress.  591: 
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Seyvwur  V.  Greenwood,  6  H.  &  N.  350;  and  see  Leaper  v.  Nov.  Co,,  14  HL  83; 
Paimer  t.  Lincoln,  5  Neb.  136;  ^cK/y  v.  Duxbury,  24  Vt.  155;  WUkurd  ▼. 
i^eu*«ry,  22  Id.  458. 

4.  Employer  is  Liable  in  Matters  He  is  Bound  to  Take  Charge  of  ffimseift 
whether  he  contracts  for  the  work  to  be  done  or  not.  This  may  arise  from 
his  haying  contracted  or  agreed  to  take  charge  of  the  work  himself,  or  from 
the  law  implying  each  agreement  or  imposing  on  him  a  public  duty.  In 
•nch  a  case,  he  can  not  shift  the  responsibility  from  himself  by  employing  a 
oontraetor  to  do  the  work  for  him.  Thus,  where  an  incorporated  water  com- 
pany undertook  to  lay  water-pipes  in  a  city,  agreeing  to  "  p^tect  all  persons 
against  damages  by  reason  of  excavations  made  by  them  in  laying  pipes,  and 
to  be  responsible  for  all  damages  which  may  occnr  by  reason  of  their  em- 
ployees on  the  premises,"  it  was  held  that  alUiough  the  company  had  let  the 
work  out  to  a  subcontractor,  through  the  negligence  of  whose  servants  injuy 
accrued  to  a  person  passing  over  the  street,  the  company  could  be  properly 
sued  for  damages:  Water  Company  y.  Ware,  16  WalL  566.  So,  too,  in  an 
English  case,  plaintiff  and  defendant  were  the  respectiTe  owners  of  two 
adjoining  houses,  plaintiff  being  entitled  to  the  support  for  his  house  of  de- 
fendant's soiL  Defendant  hired  a  contractor  to  pull  down  his  house,  exca- 
vate foundations,  and  rebuild  the  house;  the  contractor  undertook  the  risk  of 
supporting  plaintiff^s  house,  as  far  as  might  be  necessary  during  the  work, 
and  to  make  good  any  damage  and  satisfy  any  daim  arising  therefrom. 
Plaintiff's  house  was  injured  in  the  progress  of  the  work,  owing  to  the  in- 
sufficiency of  the  means  taken  by  the  contractor  to  support  it.  Plaintiff 
•aed  defendant  for  the  damage.  It  was  held  that  defendant  was  liable  on 
the  .cround  that,  where  one  orders  work  to  be  executed  on  his  own  prendses 
whic;h,  though  lawful  in  itself,  would  naturally  produce  injury  to  others  un- 
less means  were  adopted  to  prevent  it,  he  is  bound  to  see  to  the  doing  of  that 
which  is  necessary  to  prevent  the  mischief.  The  plaintiff  had  a  right  to  the 
support  by  the  soil  excavated.  The  law  allowed  the  defendant  to  remove  it: 
Baekhoiue  v.  Bonomi,  9  H.  L.  C.  503;  S.  C,  34  L.  J.,  Q.  B.,  181;  but  imposed 
on  him  the  obligation — ^made  him  enter  into  an  implied  agreement — ^to  pro- 
tect his  neighbor  in  so  doing,  and  he  could  not  relieve  himself  from  the 
responsibility  by  employing  some  one  else  to  do  the  work  for  him:  Bower  v. 
f'^aio,  L.  B.,  1  Q.  B.,  321;  Gray  v.  PvUen,  5  B.  &  S.  970,  981;  S.  C,  32  L. 
Jm  Q.  B.,  169;  S.  C,  34  Id.  265;  Tarry  v.  Ashton,  L.  R.,  1  Q.  B.,  314;  Pick- 
ord  V.  Smith,  10  C.  B.,  N.  S.,  470;  Fletcher  v.  Rylands,  L.  R.,  3  H.  L.,  380. 

^'^ere  privileges  are  granted  by  the  legislature,  in  the  acceptance  of  them 
^e  body  or  individual  accepts  at  the  same  time  the  liability  for  all  injurious 
^oiiscquences  which  result  from  a  failure  to  see  that  the  privileges  are  exercised 
in  strict  conformity  with  the  spirit  and  letter  of  the  act  conferring  them.  In 
^afe  V.  SiUingboume  R'y  Co.,  6  H.  &  N.  488;  S.  C.  30  L.  J.,  N.  S.,  Exch.,  81, 
tke  defendants,  a  railway  corporation,  were  empowered  to  construct  a  draw- 
(vidge  across  a  navigable  river,  and  were  forbidden  to  detain  any  vessel  longer 
tiian  it  Was  necessary  to  allow  a  train  to  cross  and  for  the  bridge  to  be  opened; 
^d  for  any  detention  longer  than  ten  minutes  the  company  were  to  be  liable 
m  damages.  Contractors  built  the  bridge,  and  while  in  their  hands,  by  rea- 
son of  some  defect  in  the  machinery,  it  could  not  be  opened,  and  vessels  were 
^tained.  The  company  was  held  liable.  The  court  held,  that  by  the  ad 
there  was  a  duty  cast  upon  the  defendants  which  could  not  be  shifted  to  a 
^Dtractor,  and  besides,  the  mischief  arose  from  the  presence  of  the  bridge 
'r^  '  ^^  consequence  of  the  imperfectly  doing  the  thing  ordered  to  be  done, 
™  *^«  person  giving  the  order  was  responsible:  Storrs  v.  The  City  uf  (Ttiea^ 
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I7N.T.  104;  Creed  v.  ffariman,  29  Id.  960;  ifnOen  t.  iSSt. /oAr,  57  Id.  667; 
Clarkr,  Fry^  8  Ohio  St  358;  Oangreve  ▼.  Morgan,  18N.T.  84;  Congremr. 
Smith,  Id.  79;  Shipley  v.  Fifty  AaaodaUa,  106  Mms.  194;  Miifordr.  J7ol- 
6rooil^9Allen,21. 


Fabnswobth  EI  al.  t;.  Ghaekel 

[19  Nsw  HaMTCKISB,  084.] 

VfULom  AND  Custom  a  Defense. — In  cuwmpaU  for  goods  sold  detodsats 
may  show  that  the  bills  were  not  marked,  and  that  m  sach  oases  six 
months'  credit  was  the  coatom  among  like  dealers,  and  that  the  action 
was  prematorely  broaght. 

VvaoBM,  Ekowh  ,  AND  EsTABUSHSD  UsAOB  IS  BiNDDTO  on  the  parties  if 
proved,  and  is  presamed  to  be  part  of  the  contract. 

EziSTXNOB  OF  Custom  oB  Usage  is  a  QuBsnoN  of  Fact  for  the  jmy. 

Deposition  of  Witness  Residiko  in  the  Town  where  the  Trial  takes 
place  is  admissible  if  taken  to  be  used  in  a  town  more  than  ten  mUes 
distant;  and  the  case  is  continued  to  the  next  term  at  the  place  where 
the  witness  resides. 

Assumpsit  for  goods  sold.  The  defense  was  that  the  goods 
were  purchased  on  six  months'  credit,  and  that  the  suit  was 
prematurely  brought.  Six  months  had  not  elapsed  between 
the  purchase  of  the  goods  and  the  filing  of  the  writ.  The 
defense  introduced  witnesses  to  show  that  by  the  custom  of 
jobbers  in  Boston  (to  which  class  plaintiffs  belonged)  goods  not 
purchased  for  cash  were  purchased  on  six  months'  credit  where 
the  bills  were  not  marked.  The  bills  for  these  goods  were  not 
marked.  Plaintiffs  objected  to  the  admission  of  this  CTidenoe 
and  to  the  competency  of  the  answers,  and  afterwards  intro- 
duced evidence  tending  to  show  that  such  was  not  the  usage. 
Defendant  introduced  the  deposition  of  Isaac  Tompkins  of 
Manchester,  to  which  plaintiff  objected,  but  it  was  admitted  by 
the  court.  The  opinion  states  the  other  facts  necessary  to 
understand  the  case.  Under  the  instructions  of  the  court,  the 
jury  found  a  verdict  for  the  defendants,  and  plaintiflh  appealed. 

Ferley,  Foster,  and  Farley,  for  the  plaintiffs. 

D.  Clark,  Cross,  and  C,  O.  Atherton,  for  the  defendant. 

By  Court,  Gilghbibt,  C.  J.  Upon  proof  of  the  deliTery  of  the 
goods,  the  plaintiff  would  be  entitled  to  recover  in  this  case, 
unless  the  evidence  offered  by  the  defendant  be  sufficient  to  take 
the  case  out  of  the  ordinary  principles  of  law. 

He  alleges  that  the  usage  among  the  dry-goods  jobbers  is  to 
give  a  credit  of  six  months  where  the  goods  are  not  paid  for  on 
delivery. 
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The  first  qaestion  is,  What  eTidenoe  is  sufficient  to  prove  the 
existence  of  such  a  usage  ?  And  what  is  the  effect  of  the  usage? 
A  bill  was  drawn  in  the  East  Indies,  payable  to  Campbell,  or 
order,  and  by  him  indorsed  to  Ogilbj,  who  indorsed  it  to  the 
plaintiff.  The  defendant  contended  that  the  omission  of  the 
words  **  or  order,**  was  equivalent  to  restrictive  words,  limiting 
the  payment,  and  that  they  must  have  been  originally  inserted  by 
the  indorser .  The  plaintiff  contended  that  a  bill  was  in  its  nature 
assignable.  The  defendant  offered  evidence  that,  by  the  custom 
of  merchants,  the  acceptor  was  not  liable  upon  such  an  indorse- 
ment. 

It  was  held  that  the  evidence  was  inadmissible,  because  the 
law  was  already  settled  for  the  plaintiff;  that  the  custom  of 
merchants  was  part  of  the  common  law  of  England,  and  that 
two  cases  (referred  to  in  the  opinion)  settled  that  there  was  no 
such  custom  of  merchants  as  the  defendants  allege:  Edie  v.  Easi 
^^m  Co,,  2  Burr.  1216.    But  it  was  not  held  that  the  parties 
might  not  make  the  indorsement  restrictive  by  special  agree- 
ment, or  by  the  customary  course  of  some  particular  business, 
make  an  exception  in  their  own  case,  leaving  the  general  law  to 
take  its  course:  Cowen,  J.,  CKbson  v.  Cvlver,  17  Wend.  309  [81 
^'  Dec.  297].    In  accordance  with  what  was  supposed  to  be 
*ho  law  in  Edie  v.  East  India  Co.,  it  was  held  in  Frith  v.  Barker, 
3  Johns.  335,  that  usage  could  not  be  received  to  contradict  a 
settled  rale  of  commercial  law.     So,  also,  is  the  case  of  Homer 
▼•  Dorr,  10  Mass.  26,  although  a  different  doctrine  was  held  in 
Jones  V.  Ibles,  4  Id.  245,  and  in  the  GUy  Bank  v.  GtUier,  8  Pick. 
^^;  and  Mr.  Band  thinks  the  decision  of  Homer  v.  Dorr,  is  , 
"tmaccountable:"  Eager  v.  AUas  Ins.  Co.,  14  Id.  145  [25  Am. 
Dec.  363].    In  Eushforih  v.  Hadfield,  6  East,  519,  the  question 
^'As  as  to  the  existence  of  a  custom  that  carriers  should  have  a 
Hen  on  goods  for  their  general  balance.     Six  witnesses  testified 
^  particular  instances  where  the  custom  had  been  applied.    It 
^^  lield  that  if  a  usage  were  so  general  as  to  furnish  an  in- 
^erei^ee  that  the  party  who  dealt  with  a  carrier  had  knowledge 
^  i^9  and  to  warrant  a  conclusion  that  he  contracted  with  the 
J^'rter  on  that  ground,  it  would  be  sufficient,  although  it  gave 
Individuals  a  special  privilege  against  the  general  body  of  cred- 
^^^,  in  case  of  bankruptcy.     TIi)on  another  trial  of  the  same 
^^^^^  7  East,  224,  it  was  held  that  such  a  lien  might  be  implied 
frottx  a  usage  of  trade  so  general  that  the  jury  must  reasonably 
P^Bume  that  the  parties  knew  it,  and  adapted  it  to  their  deal- 
^^.    In  Eichmond  v.  Smith,  8  Bam.  &  Cress.  9,  the  questioo 
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arose  as  to  the  effect  of  a  custom  of  an  innkeeper,  to  put  luggage 
into  his  guests'  rooms  upon  his  liability  for  it.  It  was  held 
that  if  the  innkeeper  did  not  mean  to  bo  liable  for  goods  thus 
placed,  he  should  have  said  so.  Cowen,  J.,  says,  in  OiJb9on  v. 
Culver,  17  Wend.  311  [31  Am.  Dec.  297],  that  if  the  guest  had 
come  to  a  full  knowledge  of  the  landlord's  practice,  eiliher  bj  its 
general  notoriety,  or  in  any  other  way,  it  would  be  equivalent 
to  notice.  In  this  case,  it  was  held  that  a  custom  of  such  age, 
uniformity,  and  notoriety,  that  a  jury  would  feel  clear  in  say- 
ing it  was  known  to  the  plaintiff,  would  be  sufficient. 

Courts  take  no  notice  of  these  local  and  particular  usages. 
They  are  to  be  proved,  like  other  facts,  and  neceesarily  by  parol 
evidence. 

It  must  appear  to  be  so  well  settled  and  of  so  long  oontinii- 
ance  as  to  raise  a  fair  presumption  that  it  was  known  to  both 
contracting  parties,  and  that  the  contract  was  made  in  referenoe 
to  it:  Eager  v.  AOas  Ins.  Co.,  14  Pick.  141  [25  Am.  Dec.  868]. 

The  question  is,  whether  the  parties  contracted  in  referenoe 
to  the  usage,  and,  in  this  view,  the  fact  of  its  being  well  estab- 
lished so  as  to  be  generally  knovm  to  persons  engaged  in  this 
course  of  business,  is  of  importance,  but  not  its  antiquity: 
Thompson  v.  HamtUon,  12  Pick.  426  [28  Am.  Dec.  619].  So  also 
is  Williams  v.  Oilman,  8  Greenl.  276,  in  which  case  there  was 
some  contradictory  evidence  as  to  whether  a  certain  usage  ex- 
isted at  Hallowell.     So,  also,  Heald  v.  Cooper,  8  Id.  32. 

In  action  of  assumpsit  for  goods  sold,  the  defense  was  that 
they  were  sold  on  a  credit  which  had  not  expired  when  the  action 
was  brought.  But  it  was  held  that  the  usage  of  an  individual, 
known  to  persons  vrith  whom  he  deals,  binds  them:  Loring  v. 
Oumey,  5  Pick.  15. 

To  prove  a  usage  to  tranship  goods  from  one  packet  to  an- 
other, it  is  not  enough  that  a  few  instances  can  be  produced 
where  it  has  been  done  vnthout  objection.  The  course  of  the 
trade  must  be  uniform  and  general,  and  should  be  so  well  set- 
tled that  persons  engaged  in  the  trade  must  be  considered  as 
contracting  with  reference  to  the  usage:  IkvU  v.  Wood,  1  Gall. 
443. 

In  Van  Ness  v.  Pacard,  2  Pet.  137,  evidence  veas  offered  both 
to  prove  and  disprove  the  existence  of  a  usage  that,  in  Washing- 
ton, a  tenant  may  remove  buildings  erected  by  him  on  the  prem- 
ises, if  done  before  the  expiration  of  the  term.  It  was  held  that 
the  evidence  was  competent;  that  whether  it  was  such  as  ought 
to  have  satisfied  the  minds  of  the  jury  on  the  matter  of  fact. 
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was  solely  for  their  consideration;  open,  indeed,  to  saoh  com- 
mentary and  observation  as  the  court  might  think  proper  to 
make.  *'  We  can  not  say  that  they  were  not  at  liberty,  by  the 
principles  of  law,  to  infer  from  the  evidence  the  existence  of  the 
usage.  The  evidence  might  be  somewhat  loose  and  indetermi- 
nate, and  so  be  urged  with  more  or  less  effect  upon  their  judg* 
ment;  but  in  a  legal  sense,  it  was  vnthin  their  own  province  to 
weigh  it  as  proof  or  as  usage:"  Renner  v.  Bank  of  Columbia^  9 
Wheat  581;  Fumiss  v.  Hone,  8  Wend.  247. 

In  the  case  of  Wood  v.  Eickok,  2  Wend.  504,  it  was  held  that 
evidence  that  it  is  the  uniform  practice  of  grocers  to  charge  in- 
terest on  goods  sold  after  ninety  days,  does  not  amount  to  proof 
of  the  usage  of  a  particular  trade,  of  which  all  dealers  in  that  line 
are  bound  to  take  notice,  and  are  presumed  to  be  informed.  But 
if  knowledge  were  brought  home  to  the  defendants  of  the  usage 
of  the  plaintiffs,  semble  they  would  be  bound  by  it. 

The  usage  must  be  proved  as  a  fact,  and  like  any  other  &ct. 
It  is  not  one  of  those  matters  which  may  be  proved  by  hearsay. 
Beputation  is  not  evidence  of  it.  It  is  a  part  of  the  contract 
which  the  parties  made  at  the  time,  or  it  is  nothing.  If  it  be 
proved  to  be  so  generally  known  that  the  parties  must  fairly  be 
presumed  to  have  contracted  in  reference  to  it,  it  vdll  bind 
them.  Contradictory  evidence  may  exist  in  relation  to  it,  and 
the  jury  must  weigh  all  the  evidence,  and  come  to  a  conclusion 
vpon  it    Such  are  the  results  which  the  authorities  warrant. 

The  defendant's  evidence  tended  to  prove  that,  by  the  usage, 
goods  not  bought  for  cash  are  bought  on  a  credit  of  six  months, 
where  the  bills- are  not  marked.  These  bills  were  not  marked. 
Some  witnesses  stated  that  the  usual  time  of  credit  was  six  months 
where  biUs  were  not  marked.  Others,  that  they  always  bought 
on  six  months,  and  their  bills  were  not  marked. 

The  plaintiff  offered  evidence  that  there  was  no  such  usage. 
This  evidence  the  jury  are  to  weigh. 

The  instruction  of  the  court  as  to  the  usage  was  sufficiently 
favorable  to  the  plaintiff.  It  was  that  the  usage  must  "  be  uni- 
form, known,  and  established."  If  it  were  so  generally  knovm 
that  the  parties  may  be  considered  as  having  contracted  in  ref- 
erence to  it,  that  is  enough. 

As  to  the  admissibility  of  the  deposition,  it  was  taken  at 
Uanchester,  where  the  vntness  resided,  to  be  used  at  Amherst, 
a  distance  of  more  than  ten  miles.  The  trial  was  had  at  Man- 
chester, at  the  October  term  of  the  court  of  common  pleas. 
The  practice  has  been,  in  such  cases,  to  admit  the  deposition^ 
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as  it  was  properly  taken  to  be  used  at  Amherst.  The  mere  £aot 
that  the  term  where  the  trial  was  actuallj  had  was  held  at 
lianchester,  has  not  been  held  sufficient  to  exclude  the  deposi- 
tion, unless  the  witnesses,  as  in  other  cases,  were  produced  in 
court,  as  is  often  done  by  the  party  who  objects  to  a  deposition. 
The  place  of  trial,  at  the  time  the  deposition  was  taken,  was, 
by  law,  at  Amherst,  and  the  fact  that  the  case  was  not  tried 
there,  but  was  continued  to  the  next  term  at  Manchester,  is  not 
sufficient  to  render  the  deposition  incompetent. 
Judgment  on  the  verdict. 

Ubaois  and  Customs,  Yaliditt  or:  See  Chvemor  t.  WUka%  50  Am.  Deo. 
06,  and  note,  where  the  sabject  is  discnaBed  at  length. 

Custom,  to  bs  Bikdiko,  must  bs  Oihsbal,  Febquxnt,  and  Avgodtr 
Leadi  ▼.  PerHns,  85  Am.  Deo.  268^  and  note,  where  other  caaea  an  ool- 
leoted. 

Dkpositiom  is  not  Admibsisui  without  proof  that  the  witneaa  can  noi 
attend:  Jaekmm  ▼.  Bke,  20  Am.  Dec.  683. 


BooDT  V.  Davis. 

[90  Naw  Hakmhu,  140.] 

DnxTBET  cfw  Dksd,  what  Constitutes. — Where  a  grantor  exeontea  a  deed» 

deUyera  it  to  be  lecorded  with  the  intent  that  title  ahall  paaa  to  grantee^ 

and  the  grantee  asaenta,  the  delivery  ia  snffioient. 
Gbavtbb's  P068I88I0N  OF  Dked  IS  Eyidbncb  OF  DxLnrxRT,  for  things  ahall 

be  preaamed  legally  and  properly  in  their  preaent  atate  nnleaa  the  con* 

trary  be  shown. 
Qbantes  is  Presumed  to  Absent  to  Died  Made  for  his  Benefit. 
Sufficient  Description  of  Note  Secured  bt  Mobtqaoe.— The  omiaaiofD 

of  the  sum,  date,  or  name  of  oaa  of  the  aignera  of  a  note  ia  not  fatal  if 

it  can  be  identified. 
Lr  Condition  to  Save  Harmi^ehh  against  Note  Owed,  any  deaoription 

identifying  the  note  ia  sufficient. 

Wbtt  of  entiy  upon  a  mortgage.  The  mortgage  was  duly 
executed,  and  was  recorded  at  the  tenant's  request,  and  he  aftpx- 
wards  declared  he  had  mortgaged  the  premises  to  the  demand- 
ants. It  appeared  that  a  note  similar  to  the  one  described  in 
the  condition  of  the  moitgage,  except  it  had  also  Dudley  Pike's 
name  on  it,  had  been  discounted  at  the  bank,  and  no  other  sim- 
ilar note  had  been.  It  was  also  shown  that  the  bank  sued  on 
the  note,  and  Hayes,  one  of  the  signers,  paid  it.  Defendanfa 
counsel  excepted  to  the  evidence,  as  incompetent  to  prove  the 
deliveiy  of  the  deed,  and  contended  the  note  produced  did  not 
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fiubstftntiallj  correspond  with  the  one  described  in  the  mortgage. 
The  court  OTermled  the  exceptions,  and  instructed  the  jury 
that  if  Davis  in  his  acts  intended  to  pass  title  to  the  grantees, 
they  being  willing,  they  would  amount  to  a  delivery  of  the  deed; 
and  if  the  note  produced  was  the  one  intended  to  be  described 
bj  DaTis  in  the  mortgage,  the  description  was  sufficient,  though 
Pike's  name  was  omitted.  Defendant  excepted  to  these  in- 
stractions.  Verdict  for  demandants^  and  tenant  moved  to  sot 
•side  the  verdict  and  for  a  new  trial,  for  the  supposed  errors 


Hdbb8,ioT  the  tenant. 
Christie,  for  the  demandants. . 

By  Court,  Wilcox,  J.  The  evidence  was  competent  to  show 
A  delivery  of  the  deed.  It  was  duly  executed  and  acknowl- 
edged, and  was  sent  to  the  office  of  the  register  of  deeds  to  be 
i^orded.  This  was  all  done  by  the  tenant,  and  it  was  his  in- 
tent that  the  title  and  the  deed  should  pass  to  the  grantees. 
The  demandants  have  assented  to  the  delivery.  They  have  re- 
ceived the  deed,  have  brought  their  action  upon  it,  and  upon 
the  trial  have  produced  the  deed  in  court. 

Possession  held  by  the  grantee  of  a  deed  duly  executed,  is 
alone  competent  evidence  of  a  delivery,  for  things  shall  be  pre- 
siuned  legally  and  properly  in  their  present  state  unless  the  con- 
^  be  shown:  1  Cow.  Phil.  1284;  Canning  v.  Finhham,  1  N. 
H.  363;  Buffum  v.  Oreen,  5  Id.  71  [20  Am.  Dec.  562]. 

Iiideed,  when  a  deed  is  delivered  to  a  third  party,  with  an  in- 
tent on  the  part  of  the  grantor  that  it  shall  take  effect  for  the 
^Jie&t  of  the  grantee,  the  assent  of  the  latter  is  presumed,  and 
fte  deed  takes  effect  from  the  act  of  delivery:  Toumaon  v.  I^k- 
<*»  8  Bam.  &  Aid.  86;  Feavey  v.  TUton,  18  N.  H.  151,  Strafford 
^^*ontgr,  Jtdy  term,  1816;  so  that  there  is  no  occasion  to  resort 
^  Pifesumptions  to  enable  us  to  conclude  that  the  deed  has  come 
^^  the  hands  of  the  demandants  by  means  of  a  regular  de- 
hrery  by  the  tenant.  There  has  been  a  regular  delivery  of  the 
^eed  by  the  tenant  to  the  recording  officer,  with  the  intent  that 
^^  Bhould  pass  to  the  grantees,  and  should  in  fact  inure  for  their 
"^efit  from  that  moment.  It  was,  in  short,  delivered  to  that 
^eer  for  their  benefit.  Their  assent  to  it,  which  is  a  legal  pre- 
"^^ption  at  that  moment,  has  been  established  as  a  fact,  by 
^eir  subsequent  acts  that  have  been  adverted  to. 

^nt  the  defense  upon  which  the  tenant  relies  more  fully  ia 
<«>^ded  upon  the  statute  of  July  8, 1829,  N.  H.  Laws.  44& 
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This  statate  provides  that  "  no  title  or  estate  in  fee  simple^  etc., 
'  shall  be  defeated  or  incumbered  by  any  agreement  whateyet » 
unless  such  agreement  or  writing  of  defeasance  shall  be  in- 
serted in  the  condition  of  such  conveyance,  and  become  a  part 
thereof,  stating  the  sum  or  sums  of  money  to  be  secured,  or 
other  thing  or  things  to  be  performed." 

The  condition  of  the  mortgage  in  controven^  is,  that  if  the 
tenant,  his  heirs,  etc.,  ''shall  pay  unto  the  savings  bank,  in 
Dover,  known  by  the  name  of  the  Strafford  Savings  Bank,  or 
the  president  and  directors,  their  heirs  and  assigns,  the  full  one- 
half  part  of  a  note,  signed  by  David  Davis,  John  Chadwick, 
Solomon  Hayes,  and  Joseph  Boody,  and  keep  the  said  Boodj 
aud  Hayes  harmless  from  the  one  full  half  part,  and  John  Chad- 
wick  is  in  for  the  other  half,  then  the  foregoing  deed  is  to  be 
void,"  etc. 

The  note  produced  is  dated  January  30, 1886,  and  is  payable 
to  the  Strafford  Savings  Bank,  in  Dover,  or  their  order,  for  one 
thousand  dollars,  payable  on  demand,  with  interest  after  six 
months,  and  is  signed  by  all  the  persons  named  in  the  condition 
of  the  mortgage,  as  signers,  and  by  Dudley  Pike  in  addition. 

The  condition  of  the  deed«  therefore,  does  not  specify  the  date 
of  the  note,  nor  its  amount,  nor  to  whom  payable,  unless  by 
implication,  and  omits  the  name  of  one  of  the  signers. 

If  this  case  comes  within  the  statute  of  1829,  and  the  condi- 
tion of  the  deed  does  not  sufficiently  set  forth  the  thing  to  be 
done,  then,  by  the  express  provision  of  the  statute,  the  result  is 
that  the  demandant's  title  to  the  land  conveyed  isabsolute.  The 
statute  enacts  that  no  title  in  fee  simple  shidl  be  incumbered,  or 
defeated  by  any  agreement,  unless  inserted  in  the  condition,  etc. 
The  deed  is  sufficient  in  all  its  parts  to  x)ass  a  fee  simple  to  the 
demandants,  and  that  estate  can  not  be  defeated  at  all,  unless 
there  is  something  in  this  condition  that  is  sufficient  to  defeat 
it.  The  demandants  are  therefore  entitled  to  recover,  unless 
they  have  in  their  declaration  counted  specially  upon  a  mortgage; 
and  in  that  case,  by  amending  their  declaration  and  counting 
generally  upon  their  own  seisin  in  fee  simple,  they  would  be 
entitled  to  recover  at  all  events,  and  the  tenant  would  be  with- 
out any  remedy  at  law. 

This  is  not  the  result  that  the  tenant  desires.  He  asks  that 
the  deed  itself  may  be  held  void,  because  the  condition  is  not 
sufficiently  certain,  and  is  not  what  he  supposes  the  statute  to 
require;  whereas  the  statute  provides,  not  that  the  deed  should 
be  void,  but  that  it  should  be  absolute  in  the  supposed  case  of 
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.  an  insufficient  condition.     The  statute  prorides  that  the  oondi* 
tion  should  be  void  and  the  conveyance  absolute. 

In  Bassseii  t.  Basseil,  10  N.  H.  64,  it  was  decided  that  a  deed 
containing  a  proviso  that  **if  the  grantor  should  comply  with 
tho  condition  of  a  certain  bond,  executed  by  him  to  the  grantee 
at  the  same  time,  then  the  deed  to  be  void,"  is  valid  as  a  mort- 
gage, not\\ithstanding  that  the  sum  to  be  paid,  or  the  matters 
to  he  performed,  are  not  particularly  set  forth  in  the  deed  itself. 
In  that  case  the  date  of  the  bond  and  the  parties  to  it  were  cor- 
rectly set  forth;  and  so  far  that  case  differs  from  the  one  before 
us.  The  fact  that  the  deed  and  bond  were  executed  at  the  same 
time  was  referred  to  as  a  ground  upon  which  it  might  be  held 
that  the  case  was  not  within  the  statute.  But  the  main  ground 
of  that  decision  was,  that  it  appeared  upon  the  face  of  the  deed 
that  it  was  intended  to  be  conditional  and  not  absolute,  and  the 
statute  did  not  require  the  condition  to  be  more  particularly  set 
forth. 

It  is  indeed  true  in  such  a  case,  that  although  the  record 
informs  the  purchaser  that  the  conveyance  is  attended  with  a 
condition,  yet  the  particulars  of  that  condition  can  be  deter- 
nuned  only  by  reference  to  a  private  paper  in  the  possession  of 
^0  party,  which  he  is  not  bound  to  produce.    But  it  was  never 
^IH)cted  that  everything  affecting  the  operation  and  extent  of  a 
d^  should  appear  upon  the  record.    A  deed  refers  to  a  pine- 
tree  as  a  monument;  yet  that  pine-tree  can  not  be  shown  by  the 
record,  and  its  identify  is  liable  to  become  a  matter  of  contro- 
versy and  doubt,  and  must  always  be  the  subject  of  extraneous 
Foof .    So  where  a  conveyance  is  made  of  all  the  lands  in  the 
occupation  of  A.  B.,  or  of  A.  B.'s  home  farm;  and  indeed  if  the 
condition  of  a  mortgage  were  to  specify  with  the  utmost  degree 
0/  minuteness  the  thing  to  be  done,  yet  what  at  any  particular 
^e  has  been  performed,  and  what  remains  to  be  performed, 
^^  matters  material  to  a  purchaser,  but  resting  ever  in  the  pri- 
^te  knowledge  of  the  parties  alone.     A  creditor,  attaching  an 
^uity  of  redemption,  may  require  the  mortgagee  to  render  an 
^^^otint  under  oath  of  the  amount  due  him:  B.  S.  368;  and  if  a 
Purchaser,  who  is  put  upon  inquiry  by  the  record,  chooses  to 
I'^iTchase  without  seeing  the  papers  referred  to,  and  without 
^'^er  reliable  information,  it  is  his  own  folly. 

It  is  true,  there  must  be  in  the  deed  a  certain  description,  and 
^^Q  of  such  a  character  as  to  enable  a  person  upon  the  evidence 
^  determine  what  was  intended.  But  that  description  need  not 
^'''ibitice  every  particular;  and  although  it  may  in  some  respects 
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be  erroneouBy  yet  if  the  description  bo  sufficienty  after  rejecting 
the  erroneous  part,  such  erroneous  part  may  be  rejected,  when 
the  facts  shown  aliunde  require  it,  and  effect  given  to  the  residue. 

Thus,  in  Johns  v.  Church,  12  Pick.  660  [23  Am.  Dec.  651],  a 
note  was  described  in  a  mortgage  as  being  for  two  hundred  and 
thirty-six  dollars,  but  the  note  produced  was  for  two  hundred 
and  fifty-six  dollars,  corresponding  in  other  respects  with  the 
description  in  the  mortgage.  This  was  held  sufficient,  upon 
evidence  being  given  that  the  note  produced  was  the  only  one 
which  the  plaintiff  had  signed  as  surety. 

So,  when  the  note  was  described  in  the  mortgage  as  dated  in 
the  year  one  thousand  seventeen  hundred  and  ninety-eight,  and 
the  note  produced  was  dated  in  the  year  1798,  showing  a  mis- 
take of  one  thousand  years,  yet,  as  the  note  agreed  with  the 
other  terms  of  the  description,  and  as  there  was  so  manifesUy  a 
mistake  in  the  mortgage,  it  was  held  sufficient:  HaUy.  TufU,  18 
Pick.  460;  see  also  Trowbridge  v.  Cwehman,  24  Id.  814. 

The  case  of  Bobertaon  v.  Stark,  15  N.  H.  109,  was  trover  for 
chattels  claimed  under  a  mortgage.  The  condition  described 
the  contract  secured  as  signed  by  Jeremiah  Eastman,  jun.,  while 
it  was  in  fact  signed  by  a  firm  of  which  he  was  a  member;  and 
it  was  held  a  sufficient  description.  The  remarks  of  the  chief 
justice  upon  that  occasion  appear  to  contain  sound  and  reason- 
able doctrine,  and  the  decision  would  be  conclusive  of  the 
question  at  present  discussed  if  the  case  had  arisen  upon  a 
mortgage  of  real  estate,  and  demanded  the  construction  of  the 
statute  of  July  3,  1829,  upon  which  the  question  before  us  ia 
founded.  It  was  said  in  that  case,  ''  where  the  description  is 
accurate  as  far  as  it  goes,  the  paper  offered  in  evidence  merely 
containing  other  particulars  consistent  with  those  set  down  in 
the  condition,  it  seems  to  be  quite  clear  that  the  possession  and 
production  of  the  instrument  is  prima  facie  evidence  that  it  ia 
the  same  mentioned  in  the  condition." 

Those  remarks  are  directiy  in  point,  and  the  case  to  which 
they  refer  is  not  perhaps  distinguished  from  the  present  by  any 
feature  that  ought  to  be  regarded  as  material,  or  which  could 
furnish  occasion  for  the  application  of  a  different  rule. 

A  different  rule  from  that  which  prevailed  in  Jo^n^  v.  Church, 
was  adopted  in  Edgell  v.  Slanfords,  3  Yt.  204,  where  the  amount 
of  the  sum  secured  by  the  note  was  misstated  in  the  mortgage. 
The  court  founded  their  opinion,  in  part,  upon  the  doctrine  of 
variance  between  pleadings  and  evidence  in  similar  cases,  and 
in  part  upon  the  inadmissibility  of  parol  evidence  to  show  a 
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mistake  in  a  imiten  contract,  and  upon  the  mad  of  power  in 
courts  of  law  to  correct  such  mistakes. 

But  we  do  not  think  that  the  rules  as  to  Tariance  in  plead- 
ings apply  to  a  case  like  the  present,  nor  is  it  a  mere  question 
of  correcting  a  mistake  in  a  written  contract  that  is  presented 
by  the  facts.  If  the  amount  of  the  note  was  the  only  descrip- 
tion given  of  it,  and  that  was  mistaken,  the  doctrine  of  EdgeU  y. 
Sianforda  would  apply. 

It  is  also  said  in  that  case  that  the  plaintiff  offered  parol  eyi- 
dence  to  show  that  the  note  produced  was  the  one  intended  to 
be  described.  We  do  not  think  such  evidence  of  intention,  as 
an  independent  fact,  could  properly  be  received.  But  when  it 
is  said  that  the  note  produced  corresponded  with  that  described 
in  the  mortgage,  except  as  to  the  amount,  then  the  question  is 
whether  the  points  of  coincidence  are  sufficient  to  afford  a  rea- 
sonable assurance  that  the  note  produced  was  the  one  intended; 
in  which  case  the  erroneous  part  of  the  description  may  be 
rejected,  in  conformity  with  the  maxim.  Falsa  demonsiratio  non 
nocet:  3  Cow.  Phil.  1424. 

The  statute  that  has  been  referred  to  enacts  that  the  agree- 
ment or  writing  of  defeasance  shall  be  inserted  in  the  condition 
^f  the  conveyance,  '*  stating  the  sum  or  sums  of  money  to  be 
f^d,  or  other  thing  or  things  to  be  performed."    Now  it  is  true 
-^  the  present  case,  that  the  sum  of  money  secured  is  not  stated 
except  by  reference  to  the  note;  and  as  we  have  no  power  to 
^jiapense  with  the  express  provision  of  a  statute,  if  this  deed  is 
i>o  \>e  regarded  as  intended  to  secure  the  payment  of  money,  an 
important  question  wotdd  arise,  whether  it  is  sufficient  to  state 
tbe  emn  by  a  mere  reference  to  a  private  paper  not  placed  upon 
^e    record.    This  question  we  leave  untouched,  for  it  is  mani- 
fesl^   that  the  payment  of  money  was  not  the  essential  matter 
^®<5^xjed  by  this  mortgage. 

file  demandants  had  no  interest  in  the  money;  but  being 

f^^l<3en  to  pay  it,  as  sureties  to  the  defendant,  they  were  only 

^^^^^lested  to  be  indemnified  against  that  liability;  and  if  they 

^^^^  saved  harmless,  the  condition  would  be  satisfied,  whether 

^^  money  was  paid  or  not.     The  question  then  is,  whether  the 

^^Ki  states  **  the  other  thing  or  thbigs  to  be  performed." 

^^ow  it  is  clearly  not  necessary  that  the  agreement,  the  per- 

^^^^nance  of  which  is  secured  by  the  mortgage,  and  is  a  com- 

Pl^i^nce  with  the  condition  of  defeasance,  should  be  inserted 

J^^^ioHm  in  the  mortgage.     It  is  enough  if  it  be  substantially 

^^erted  or  described.    The  condition  in  this  case  is  to  indem- 
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nify  the  demandants  against  a  note  signed  by  certain  persons.  A 
note  is  produced  signed  by  those  persons,  and  it  is  shown  that 
no  other  note  ever  existed  signed  by  those  persons.  Can  there 
be  any  reasonable  doubt  of  the  intent  ?  or  would  the  case  have 
been  stronger  if  the  condition  had  also  stated  the  amount  and 
date  of  the  note?  If  indeed  it  had  appeared  that  other  notes 
existed,  answering  to  the  description  given,  then  the  question 
would  arise,  whether  parol  evidence  was  admissible  to  show 
which  was  intended,  or  whether  the  whole  would  be  void  for 
uncertainty.  But  only  one  note  existing  of  the  kind  de- 
scribed, the  presumption  must  necessarily  be  that  it  is  the  one 
intended. 

Suppose  a  deed  refers  to  a  pine-tree  as  a  boundary:  if  you  find 
a  pine-tree  in  a  place  to  which  the  general  description  in  the 
deed  directs  your  attention  and  search,  and  you  find  no  other 
pine-tree  that  could  be  mistaken  for  the  one  referred  to,  is  the 
description  bad  because  it  does  not  guard  against  an  impossible 
error,  by  giving  a  more  accurate  description  of  the  pine,  defin- 
ing its  size  and  proportions,  and  the  like?  The  same  course  of 
reasoning  vnll  apply  to  the  omission  of  the  name  of  one  of  the 
signers  of  the  note  in  describing  it.  The  purpose  of  describing 
is  to  identify  it.  A  description  which  points  out  obvious  fea- 
tures which  it  possesses,  and  which  no  other  paper  whatever 
possesses,  fully  answers  that  purpose. 

The  note  produced  is  signed  by  all  the  persons  named  in  the 
condition,  and  by  another  person.  Upon  the  strict  rules  of 
pleading,  tiiis  would  be  no  variance  in  description.  If  all  the 
signers  named  in  the  deed  had  been  sued  as  joint  promisors, 
they  could  not  have  set  up  as  a  defense  a  variance  between  the 
promise  alleged  and  the  one  proved.  They  could  only  have 
taken  advantage  by  a  plea  in  abatement,  and  upon  the  general 
issue  the  note  would  have  been  evidence.  It  is  impossible, 
then,  in  the  present  case,  to  say  that  there  is  a  variance  between 
the  description  in  the  condition  and  the  note. 

It  has  been  held  by  this  court,  that  a  mortgage  given  to  secure 
all  notes  due  and  owing  from  the  mortgagor  to  the  mortgagee, 
embraces  a  debt  due  from  the  mortgagor  and  another  to  the 
mortgagee:  Beed  v.  Fay,  Coos,  1839;  N*nv  Hampshire  Bank  v. 
WiUard,  10  N.  H.  213. 

We  are,  therefore,  of  the  opinion,  that  as  it  appears  from  the 
condition  of  the  mortgage  deed  that  the  tenant  was  to  indemnify 
the  demandants  against  one  half  the  amount  of  a  certain  notCi 
which  note  is  sufficiently  described  to  identify  it  as  the  one  pro- 
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dnced,  the  demandants  are  entitled  to  bove  jndgment  as  of 
mortgage. 
Judgment  on  the  Terdiot. 

RwoBDiNO  DxxD  Pbima  Fagb  EfiDimai  ov  ns  Dhjvxbt:  Smider  t. 

Laekfnour,  38  Am.  Dec  685;  Oilbert  ▼.  N.  A.  F.  L  Co.,  35  Id.  543,  and  note 

646,  where  other  caees  are  oolleoted;  Sekrugam  ▼.  Wood^  80  Id.  75,  and  note 

77. 
DniVEBT  OF  DsxD,  What  Gohstitutbs:  See  Wood  t.  Ingrakatm,  potL 
Thi  fbhioipal  oabi  is  gitxd  to  the  point  in  referanoe  to  the  deaoription 

cf  anotein  Somenworth  8a9mg9  Bcmkr.  iSoderti,  88  N.  H.  25;  OUmm  ▼• 

iroorfy,43Id.245. 


PiBOATAQUA  ExOHANGB  BaNK  V.   GaBTEB. 

(20  S*w  HAMramuB,  9«6.) 
PtACARD  Nones  THAT  IkDOBSSRS  WILL  BS  RbQUIBXD  TO  WaIVS  DbVAVD 

AKD  NoTiox  by  a  bank  does  not  obviate  the  neoosaity  of  aneh  waiter  i^ 

pearing  npon  the  fhoe  of  the  note. 
AoBEBMSHT  TO  Waiyx  Dkmand  AMD  NoTiOB  bj  u  indofBor  oan  not  be 

shown  by  parol  evidence. 
Ihdorseb's  Riort  to  Dskakd  and  NonoB  car  kot  bb  Waitb]>  bt  a 

CnsTOM  or  Usaob  eatabliahed  by  a  bank  for  its  own  oonvenienoe. 
Custom  ot  Indorsbbs  to  Waiyb  Dbmakd  and  Notiob  can  not  be  thowa 

to  change  the  contract  implied  in  law  from  the  indorsement. 

Absuicpsit  against  defendant  as  the  indorser  of  a  certain  prom- 
isBoiy  note.  Defendant  was  the  payee,  and  indorsed  the  note 
to  plaintifSs.  The  maker  failed  before  the  note  was  due.  The 
note  was  due  August  4, 1848.  Notice  was  not  given  defendant 
Wl  August  5th,  and  was  then,  upon  refusal  of  defendant  to  pay, 
protested.  At  the  time  of  the  discount  of  the  note,  and  for  a 
jear  prior  thereto,  there  was  a  notice  posted  at  the  desk  and  on 
the  counters  of  the  bank,  in  these  words: 

'*  Notice. — On  all  notes  offered  for  discount  at  this  bank,  and 
Payable  in  Portsmouth,  the  indorser  will  be  required  to  waive 
demand  and  notice.  Sahuel  Lobd,  Cashier.'' 

iTpon  these  facts  the  case  came  to  this  court  to  determine 
^^ether  the  defendant  is  liable  as  indorser. 

^.  IT.  Y.  HackeU,  for  the  plaintiffs. 

•^.  W.  Em€r%  for  the  defendant. 

^y  Court,  Bell,  J.  It  is  unnecessaiy  to  discuss  the  power  of 
'^^ks  or  other  business  companies  to  establish  usages  at  vari- 
*^ce  with  the  law  which  governs  the  rest  of  the  community,  of 
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the  question  how  far  those  who  deal  with  them  are  to  be  assmned 
to  know  and  to  be  bound  by  such  usages  in  the  present  case. 

It  seems  by  no  means  expedient  for  courts  to  give^Kmntenanoe 
to  such  usages,  inasmuch  as  they  are  calculated  to  destroy  the 
uniformity  of  the  law  in  the  different  parts  of  the  state,  and  as 
our  largest  towns  are  but  inconsiderable  places  of  business,  to 
allow  a  different  law  in  every  Tillage;  and  in  the  language  of 
Chief  Justice  Bichardson,  in  LeaviU  y.  Simes,  3  N.  H.  17,  it  de- 
serves serious  consideration  whether  the  admission  of  testimony 
to  show  the  usage  and  his  assent  to  it,  is  not  to  admit  parol  evi- 
dence to  vary  the  terms  of  a  written  contract. 

If  the  usage  set  up  in  the  present  case,  that  indorsers  of  notes 
offered  for  discount  should  be  required  to  waive  demand  and 
notice,  is  assumed  to  be  valid,  and  to  be  binding  upon  all  who 
had  occasion  to  transact  business  with  the  plaintiffs;  yet  it  was 
a  rule  established  by  the  plaintiffs  for  their  own  convenience 
and  security,  and  which  they  were  at  liberty  to  waive,  and  in 
this  instance  the  usage  was  neglected,  and  what  the  bank  was 
accustomed  to  require  to  be  done  was  not  in  fact  done.  Demand 
and  notice  were  not  in  fact  waived. 

The  utmost  effect  which  cotdd  be  claimed  for  the  usage  set  np 
in  this  case  would  be  to  constitute  an  agreement  on  the  part  of 
the  defendant  that  he  would  waive  the  demand  and  notice  which 
the  law  ordinarily  requires,  in  order  to  his  being  bound  as 
indorser — a  parol  agreement  made  at  the  time  of  the  indorse- 
ment. Now,  the  question  whether  a  parol  agreement  to  waive 
demand  and  notice  made  at  the  time  of  indorsement  can  be  given 
in  evidence,  was  made  a  question  in  the  case  of  Barry  v.  Morae^  3 
N.  H.  132;  and  it  was  held  that  the  case  came  within  the  general 
prohibition  of  the  law,  that  parol  evidence  should  not  be 
admitted  to  vary  the  effect  of  a  written  contract.  The  contract 
between  the  indorser  ^nd  the  indorsees  of  negotiable  paper, 
proved  by  the  signature  of  the  indorser  on  the  back  of  the  note, 
is  a  written  contract;  and  it  can  not  be  varied  by  evidence  of  a 
verbal  agreement  between  the  parties  at  the  time  of  the  indorse- 
ment. Giving,  then,  to  the  supposed  usage  all  the  effect  of 
which  it  is  capable,  it  can  not  affect  the  rights  of  the  parties  in 
this  case. 

Allusion  is  made  in  the  argument  to  some  supposed  usage  re- 
lating to  the  demand  on  the  maker,  or  some  previous  notice  as 
a  substitute  for  a  demand,  but  none  such  is  stated,  nor  any 
facts  from  which  any  cotdd  be  inferred. 

The  liability  of  the  defendant,  then,  depends,  not  on  tht 
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usages  of  the  bank,  but  upon  the  general  roles  of  the  common 
law;  and  upon  the  case  as  stated,  it  does  not  appear  that  there 
was  any  demand  upon  the  maker  of  the  note  on  the  third  day 
of  grace,  which  is  held  to  be  necessary,  in  the  case  of  LeaviU  t. 
8mes,  before  cited:  Dennie  v.  Walker,  7  N.  H.  199.  The  note 
became  due  August  1-4.  There  is  no  evidence  of  any  demand 
of  the  maker  on  the  fourth,  nor  of  any  notice  to  the  maker  that 
itwonld  become  due  on  that  day,  if  that  were  of  any  importance. 
The  statement  goes  no  further  than  that  Lowd  told  Carter  that 
he  had,  within  a  few  days,  given  notice  to  Wing  of  a  note 
becoming  due  from  him  to  the  Piscataqua  Exchange  Bank. 
Such  a  statement  was  not  evidence  of  anything;  but  if  it  were, 
it  proved  nothing  as  to  the  time  at  which  the  maker  was  called 
npon  to  pay.  There  is  no  evidence  that  proper  notice  was  given 
to*the  indorser  that  such  demand  had  been  made,  and  that  the 
note  had  not  been  paid  by  him,  and  the  holder  would  look  to 
the  indorser  for  payment.  The  indorser  is  consequently  dis- 
charged from  liability,  and  there  must  be  judgment  for  the  de- 
fendant. 

Pasol  Evidkvob  of  Waivxb  of  Dsmakd  ahd  NonoB  by  an  indorser  is 
Admiirible:  FuUer  ▼.  McDonald^  23  Am.  Dec  499;  and  the  waiver  need  nol 
be  direct  and  positive,  bat  may  be  implied  from  usage  or  from  any  under- 
ftanding  between  the  parties  showing  satisfactorily  that  a  waiver  waa  in- 
tended: Id.,  and  note. 


Atiamr  t;.  Adams. 

[ao  New  Hampshzbb.  999.] 
IteOF  OF  AnUX/RRT  AT  A  DIFFERENT   PlAOB  FBOM  TBM  OmB  AlLBOID  II 

Insuffioixnt  in  an  action  for  divorce. 
Ijbel  fob  DrvoBOB  mat  be  Am  ended  so  as  to  Meet  the  Pboof  if  the 

act  charged  is  sufficiently  proved  bat  at  a  different  place  from  the  one 

alleged. 
Chaboe  of  Adultery  with  Pbbsons  Unknown  to  the  libelant  is  soffi* 

dent  to  admit  evidence  concerning  the  act. 
Fbbsh  Acis  of  Adultebt  mat  be  Pleaded  SuppLEMENTABiLTy  and  sen* 

tence  be  obtained  on  facts  not  existing  at  the  commencement  of  the  suit. 

Libel  for  divorce,  on  the  ground  of  adultery  with  Orville  M. 
Cooper  in  December,  1845,  and  with  divers  other  persons  to  the 
libelant  unknown.  There  was  evidence  of  adultery  with  one 
UarUe,  at  Nashua,  in  October,  1847,  which  counsel  for  the  libelee 
moved  to  suppress.    The  libel  was  filed  in  August,  1847. 

Pel  ley  and  Farley^  for  the  libelee. 
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J.  U.  Parker,  for  the  libelant. 

By  Court,  OniOHBisT,  C.  J.  The  libel  alleges  that  in  the 
month  of  December,  1846,  and  at  divers  other  times,  as  well 
before  as  since  that  time,  at  HoUis,  Mrs.  A.  committed  adultery 
with  Orville  M.  Cooper,  and  with  divers  other  persons  to  the 
libelant  unknown. 

The  adultery  with  Cooper  is  well  enough  alleged,  but  the 
eyidence  is  insu£Scient.  Cooper  was  very  sick;  had  pulmonary 
complaint,  of  which  he  subsequently  died,  in  January,  1847. 
He  was  extremely  feeble.  It  was  necessary  to  carry  him  in  a 
chair  out  of  his  room.  He  had  hemorrhage  of  the  lungs.  He  re- 
quired constant  care,  and  his  physicians  directed  that  he  should  be 
kept  quiet,  and  that  company  should  be  kept  from  him.  Mrs.  A. 
took  care  of  him  for  a  part  of  the  time,  and  of  course  was  in  kia 
room  often  and  late  at  night.  Mrs.  Hardy  says  that  Barton  said, 
when  Mrs.  A.  asked  him  to  go  out  once,  that  it  was  more  proper 
for  her  to  go  out  while  Cooper's  clothes  were  changed,  than  for 
him.  But  Barton  denies  this  positiyely.  Her  attentions  to  him 
are  perfectly  reconcilable  with  her  innocence,  considering  all  the 
circumstances;  and  we  are  not  called  upon  to  believe  that  in  hia 
condition,  and  while  her  attentions  were  necessary,  adultery  was 
committed. 

Another  question  arises  as  to  the  admissibility  of  the  evidence 
of  stdultery  with  Marble,  under  the  present  allegations  in  the  libel. 
In  this  particular  the  allegation  is,  that  in  the  month  of  De- 
cember, 1846,  and  at  divers  other  times,  as  well  before  as  since 
that  time,  at  Hollis,  she  committed  adultery  with  divers  persona 
to  the  libelant  unknown. 

The  libel  was  filed  August  26,  1847.  Hurlbufs  testimony 
fixes  the  adultery  with  Marble  in  the  month  of  October,  1847. 

In  Church  v.  Church,  3  Mass.  167,  it  was  held,  that  an  all^;a- 
tion  that  the  respondent  had  within  five  years  past  committed 
adultery,  was  too  loose.  The  particepa  criminis  must  be  named^ 
or  there  must  be  an  averment  that  he  is  unknown  to  the  libel- 
ant. That  averment  is  made  here.  In  Choate  v.  Choate,  Id. 
891,  it  was  held  that,  if  the  {)er8ons  are  unknown  to  the  libel- 
ant, an  averment  to  that  effect  is  necessary.  In  Adams  v. 
Adams,  16  Pick.  264,  the  libel  alleged  adultery  with  persons 
unknown.  Motion  that  it  be  quashed  for  imcertainty,  or  that 
the  libelant  be  required  to  file  a  bill  of  particulars  at  a  reasonable 
time  before  trial,  and  be  confined  on  the  hearing  to  the  cases  thus 
specified.  Ordered  that  a  bill  of  particulars  be  so  filed.  If  a 
Ubel  charges  adultery  on  one  day,  it  may  be  amended  by  charg* 
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ing  ifc  on  another  day:  Tourteht  v.  Iburtelot,  4  Mass.  606.    Tht 
time  is  here  made  material.     A  libel  alleging  that  the  respond- 
ent committed  adultery  with  a  particular  person,  is  not  sus- 
tained by  proof  of  adultery  with  any  other  person:  Washburn 
T.  Washburn,  6  N.  H.  195.     In  Oermond  v.  Oermond,  6  Johns. 
Cb.  347  [10  Am.  Dec.  335],  there  is  an  examination  of  the 
antborities  upon  the  question  of  the  sufficiency  of  the  allega- 
tion tbafc  the  adultery  was  committed  with  {)ersons  unknown  to 
the  plaintiff.     Kent,  chancellor,  says  that  '*  probably  the  better 
opinion  is,  that  a  charge  of  adultery  need  not  specify  the  names 
of  the  persons  with  whom  it  was  committed,  and  certainly  it 
can  not  and  need  not  be  required,  if  the  persons  are  unknown 
when  the  bill  is  filed." 

The  allegation  here  is  well  enough,  but  the  evidence  proves 
adulteiy  with  Marble  at  Nashua,  if  at  all,  and  not  at  Hollis. 
This  is  probably  insufficient.    Although  Hurlbut  swears  directly 
to  the  fact,  there  is  not  evidence  enough  tending  to  prove  adul- 
tery before  the  filing  the  libel,  to  warrant  a  decree.      Until 
October,  there  is  nothing  inconsistent  with  the  presumption  of 
innocence.    Adultery  afterwards  in  October  would  tend  to  show 
that  the  intercourse  before  was  adulterous,  but  whether  it  has  a 
sufficiently  strong  tendency  is  doubtful.      All  that  Marble  is 
shown  to  have  done  is  sitting  up  late  in  the  dining-room.     He 
explains  this  by  evidence  that  he  was  a  member  of  a  brass  band, 
^d  had  music  to  copy.    The  evidence  about  cording  the  bed 
does  not  amount  to  much.     There  must  be  evidence  sufficient 
to  Warrant  a  decree  at  the  filing  of  the  libel.    Here  it  is  insuffi- 
^^m.    But  the  libelant  may  have  leave  to  amend  the  libel,  so 
^  to  meet  his  proofs.    In  suits  for  adultery  the  party  is  not 
[^tuid  to  the  contents  of  his  original  libel,  but  it  has  been  con- 
stantly held  that  fresh  acts  of  adultery  may  be  pleaded  supple- 
mentarily,  and  that  a  sentence  may  be  obtained  on  facts  not  ex- 
istiiig  at  the  commencement  of  the  suit:  Shelford  on  Marriage, 
399;  MddleUm  v.  MddleUm,  2  Hag.  Ec.,  Sup.,  186. 
I^ieave  to  amend  granted. 

,  ^^KnnoN  voB  Dtvorob  ov  thk  Gbound  of  ADm/nar  ought  to  state  the 
^ke  and  place  of  iti  oommianoo:  ChriiHanbeny  ▼.  OhrwUanberryt  25  Am. 
^^^^  96;  bnt  it  is  anfScient  as  to  persons  to  charge  the  offense  as  having  been 
^^^^^^^Utiitted  with  one  or  more  persons  unknown  to  plaintiff:  Oermond  ▼.  Cfer* 
■*•<>»»<  10  Id.  835. 

Whbn  8uppLSiutNT4L  Box  MAT  Bi  FiLKD:  See  Chtmdler  v.  PeM,  It 
^>>^.  Deo.  309,  and  note  401. 
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Bbeok  v.  Blakohabd. 

[20  Nxw  HAMPtHIBS,  833.] 

TsmstAss  Lm  aoaixst  an  Offices  fob  Abusb  of  PnooiflB,  where  he  as- 
somes  to  act  nnder  a  process  which  does  not  aathorize  the  acts  done.  Ha 
is  liahle  as  if  he  had  acted  without  any  process  at  alL 

Ga8b  Libs  for  Abuse  of  Pbooess  where  it  is  regidarly  sued  ont  and  valid 
in  form,  hut  sued  out  from  improper  motiyes  and  applied  to  improper 
porposes. 

Qfficeb  Levtino  ExxcunoK  a  Sbodkd  Tdib  m  Liable,  if  he  knew  of  its 
having  heen  satisfied. 

Officer  Levtino  ExEcunoir  a  Second  TmB  would  he  protected,  if  he  had 
no  knowledge  of  the  first  payment. 

Creditor  Taking  oxtt  Execution  on  a  Satibfixd  Judokbnt,  though 
ignorant  of  the  truth,  does  so  at  his  peril,  and  is  liable  if  he  enforces  m 
collection. 

DxNiAL  OF  Material  Allegations  Only  is  Kbobbsart.— Defendant  Jus- 
tified an  arrest  under  an  execution.  Plaintiff  replied  payment  before 
arrest,  and  traversed  that  the  judgment  was  in  full  force,  ffdd:  That 
the  tmverse  was  to  an  immaterial  matter,  and  the  rejoinder  of  payment 
was  good. 

Tbespass  for  assanltmg  and  imprisoning  plaintiff,  compelling 
Mm  to  pay  certain  sums  to  procure  his  release.  Defendant 
pleaded:  1.  The  general  issue.  2.  That  one  Sabin  had  recov- 
ered judgment  against  plaintiff  and  others;  that  by  assignment 
it  came  into  the  hands  of  defendant,  and  while  in  full  force  and 
not  satisfied  he  caused  the  arrest  of  plaintiff  by  a  deputy  sheriff, 
who  detained  him  till  he  paid  the  money,  whereupon  he  was  set 
at  large.  To  the  special  plea,  plaintiff  replied,  that  his  co-de- 
fendants had  satisfied  the  execution  **  without  this,  that  at  the 
time  when  the  said  trespasses  were  committed  the  said  judgment 
was  in  full  force,  and  in  no  part  paid  or  satisfied,  as  alleged  in 
said  plea,"  etc.  Defendant  rejoined,  that  plaintiff's  former 
co-defendants  had  not  satisfied  tiie  judgment  and  writ  of  execu- 
tion. Plaintiff  demurred:  1.  Because  the  rejoinder  did  not  put 
in  issue  a  material  matter  trayersed  by  the  plaintiff  in  his  repli- 
cation. 2.  Because  the  rejoinder  is  a  departure  from  his  second 
plea,  in  not  affirming  a  matter  by  him  alleged  which  is  IxaTeroed 
by  the  plaintiff  in  his  replication. 

Gushing^  for  the  defendant. 

P.  C.  Freeman  and  Hone,  for  the  plaintiff. 

By  Court,  Wilcox,  J.  The  plaintiff  in  this  case  dedares  in 
trespass  for  false  imprisonment.  The  defendant  justifies  under 
an  execution  issued  upon  a  judgment  recovered  against  the 
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plaintiff  and  two  others;  which  at  the  time  of  the  issuing  of  the 
execution  was  in  full  force,  not  reversed  or  annulled,  or  in  any 
pari  satisfied.  The  plaintiff  replies  that  after  the  execution  was 
issued,  and  before  the  arrest,  two,  who  with  him  were  the  judg- 
ment debtors,  paid  the  judgment  to  H.  Hubbard,  and  concludes 
the  replication  with  a  formal  traverse,  ''  without  this,  that  at 
the  time  when  the  arrest  was  made,  the  said  judgment  was  in 
M  force  and  in  no  part  satisfied."  The  rejoinder,  passing  over 
tiie  traverse,  denies  the  matter  of  the  inducement  contained  in 
the  replication;  namely,  the  payment  of  the  judgment,  as 
therein  alleged. 

The  plaintiff  demurs  to  this,  and  assigns  causes,  the  consid- 
eration of  which  may  be  postponed  for  the  examination  of  a 
question  raised  as  to  the  materiality  of  the  allegation  that  the 
judgment  had  been  paid  before  the  arrest  of  the  plaintiff  upon 
the  execution. 

It  is  said  that  the  allegation  of  the  payment  of  the  judgment 
to  H.  Hubbard  is  inmiaterial,  because  that  trespass  will  not  lie 
for  a  wrongful  use  of  legal  process;  and  that  where  the  process 
of  a  court  is  regular  upon  its  fac»,  it  will  protect  all  acting 
uoder  it  until  it  has  been  vacated,  or  set  aside  by  the  court,  or 
abandoned  absolutely  by  the  pariy  suing  it  out. 

This  objection  goes  merely  to  the  form  of  the  action;  for 
Burelj  it  can  not  be  contended  that  the  second  collection  of  an 
execution  is  just  or  legal;  and  if  the  pariy  suffering  from  such 
a  wrong  is  without  remedy,  there  is  a  defect  somewhere  in  the  . 
retributive  powers  of  the  law.  We  certainly  have  no  reason  to 
believe  that  the  pariy  in  such  a  case  is  without  redress,  and  the 
tendency  of  the  argument,  as  well  as  of  the  authorities  in  the 
main,  has  been  to  show  that  case  should  have  been  brought  in- 
stead of  trespass,  or  that  no  action  should  have  been  brought 
till  the  execution  had  been  set  aside  or  vacated. 

It  has,  indeed,  been  said  that  the  defendants,  having  pur- 
chased an  execution,  good  upon  its  face,  are  not  liable  unless 
they  knew  of  the  first  payment,  and  have  acted  maliciously. 
That  is  a  point  which  we  will  consider  hereafter.  The  princi- 
pal objection,  then,  is  to  the  form  of  the  action;  and  upon  this 
point  it  is  well  settled  that  the  court  will  not  turn  a  party  roimd 
upon  the  form  of  his  remedy,  where  he  is  clearly  entitled  to 
some  redress,  unless  compelled  to  do  so  by  the  established 
roles  and  principles  of  law.  Let  -as  tbon  esamlue  me  authori* 
ties  cUbH.  an/1  o^  be!?  far  they  control  the  case  before  us. 

«itfious  cases  are  cited  to  show  that  trespass  will  not  lie  foir 
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the  wrongful  use  of  legal  process.  In  Flummer  v.  Dennett,  6 
Greenl.  421  [20  Am.  Dec.  816],  one  was  arrested  upon  a  writ 
sued  out  for  a  pretended  and  groundless  cause  of  action,  with 
a  yiew  to  compel  the  party  to  do  certain  things.  It  was  held, 
that  case  for  a  malicious  prosecution,  and  not  trespass,  was  the 
proper  remedy.  There  the  arrest  was  legal  and  the  process 
valid. 

In  Eayden  y.  Shedy  11  Mass.  500,  the  writ  had  been  abated 
upon  a  plea  of  another  action  pending  for  the  same  causer  yet 
it  was  held  that  case  and  not  trespass  was  the  proper  form  of 
action  for  one  whose  goods  had  been  attached  on  the  writ. 
Case  would  lie  if  the  last  suit  were  malicious,  but  it  is  ques- 
tionable if  it  would  otherwise. 

In  Beatiy  v.  Perkins^  6  Wend.  382,  it  was  held  that  trespass 
would  not  lie  against  a  party  who  acted  under  a  search-warrant 
duly  granted;  but  case  for  a  malicious  prosecution,  if  the  war* 
rant  were  obtained  for  improper  purposes.  JSZsee  y.  Smiih,  2 
Chitty,  304,  is  to  the  same  point. 

All  these  cases  show  a  process  regularly  sued  out,  yalid  in  all 
its  forms,  but  sued  out  from  improper  motives  and  applied  to 
improper  purposes.  The  remedy,  therefore,  is  by  case  for 
malicious  prosecution.  .  The  act  done  is  legal,  and  authorized 
by  the  process,  but  the  purpose  for  which  it  is  done  is  wrong, 
and  its  result  is  an  injury. 

In  Blanchard  y.  C7os8,  2  N.  H.  491,  a  caqyiaa  was  sued  out 
upon  a  contract  under  thirteen  dollars  and  thiriy-three  cents, 
and  it  was  alleged  that  the  contract  was  made  after  the  first  day 
of  January,  1819,  and  the  body  was  not,  therefore,  liable  to 
arrest.  Trespass  was  brought  for  the  arrest.  The  court  held 
that  the  yalidily  and  legalily  of  the  process  could  not  be  decided 
collaterally,  and  that  no  action  of  trespass  could  be  maintained 
till  the  process  was  quashed  or  set  aside.  If  in  this  case  the 
contract  was  alleged  in  the  writ  to  haye  been  made  prior  to  the 
first  of  January,  1819,  so  that  the  process  was  upon  its  face 
valid,  then  it  was  properly  sued  out;  it  authorized  the  arrest, 
and  its  validity  could  not  be  determined  but  in  the  suit  itself. 
Nor  even  in  case  the  defendant  in  the  original  suit  had  pre* 
vailed,  and  abated  or  set  aside  the  writ,  on  the  ground  that  the 
contract  was  in  fact  made  after  the  first  of  January,  1819,  do  we 
see  how  the  creditor  would  be  liable  to  an  action,  unless  he 
acted  maliciously.  An  unsuccessful  party  is  liable  to  costs  as 
of  course,  but  where  he  sues  out  the  process  adapted  to  what  he 
alleges  as  the  cause  of  action,  he  is  not  li^Vh^  to  an  action  for 
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damages,  even  if  be  fails  to  make  out  his  case  as  aUeged,  ttiiless 
he  has  acted  malidoosly. 

But  if  it  had  appeared  on  the  &ce  of  the  process  that  the  con- 
tract was  made  after  the  first  of  January,  1819,  then,  upon  the 
principles  laid  down  in  the  case,  it  would  not  protect  the  party, 
even  if  not  set  aside.  The  case  of  Blanchard  v.  Oo88  is,  there- 
fore, the  case  of  a  writ  sued  out,  regular  in  all  its  forms,  and 
authorizing  the  acts  done;  and  the  acts  were  proper  to  be  done 
in  the  case  alleged  or  set  up. 

How  far  do  these  authorities  apply  to  the  case  under  consid- 
eration? Where  the  process  of  the  court  has  been  abused, 
trespass  against  the  sheriff,  or  other  ministerial  o£Scer  commit- 
ting the  abuse,  is  the  pro{>er  action,  if  the  conduct  of  the  officer 
was  in  the  first  instance  illegal,  and  an  inmiediate  injury  to  the 
body,  personal  or  real  property:  1  Ch.  PI.  170.  And  there  is 
no  occasion  to  set  aside  the  process;  that  is  well  enough;  and 
the  injury  results  from  the  abuse  of  the  process,  as  if  the  officer 
arrest  one  out  of  his  bailiwick,  or  after  the  return  day  of  the 
writ,  or  take  what  can  not  be  lawfully  seized.  So  though  hia 
conduct  in  the  first  instance  be  lawful,  yet  if  he  abuse  hia 
authority,  he  thereby  becomes  a  trespasser  ab  initio:  Id. 

If  J.  S.,  who  has  distrained  a  beast  damage  feasant,  after 
kiU  or  use  the  beast,  he  becomes  a  trespasser  ab  initio.  These 
acts  are  an  abuse  of  his  authority.  So  if  a  man  who  goes  law- 
fully into  an  inn,  be  after  guilty  of  an  injurious  act  therein,  he 
becomes  a  trespasser  ab  initio :  The  Sia  Oarpeniert^  Case,  8  Go. 
146. 

A  constable,  who  had  the  warrant  of  a  justice  of  the  peace  to 
search  the  house  of  J.  S.  for  stolen  goods,  pulled  down  the 
clothes  of  a  bed  where  was  a  woman,  and  attempted  to  search 
nnder  her  clothes.  Held,  that  by  this  indecent  abuse  of  his  au- 
thority he  became  a  trespasser:  4  Bac.  Abr.  161. 

This  class  of  cases,  of  which  there  are  many  in  the  books, 
differ  altogether  in  principle  from  those  cited  by  the  defendants' 
counsel.  They  go  upon  the  ground  that  although  the  parties 
irere  assuming  to  act  under  process  of  the  court,  yet  that  pro- 
cess did  not  authorize  the  acts  that  were  done,  and  the  parties 
were  held  liable  precisely  as  if  they  had  acted  without  any  pro- 
cess at  all.  And  these  cases,  in  our  judgment,  control  the  case 
before  us. 

An  execution  had  issued  in  fayor  of  Sabin  against  the  plaint- . 
iff  and  others.    That  execution,  according  to  the  allegation  in 
the  plea,  was  paid  and  satisfied;  and  after  this  the  defendants 
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oaufied  the  plaintiff  to  be  arrested  upon  the  same  execution,  and 
imprisoned  till  he  paid  the  debt  a  second  time. 

Now,  what  does  an  execution  authorize  the  party  or  officer  to 
do  ?  Simply  to  levy  a  certain  amount  of  money,  debt,  damages, 
and  costs,  with  the  officer's  fees.  We  speak  of  the  common  form 
of  execution.  All  directions  or  commands  given  to  the  officer 
are  subscribing  to  this  purpose.  He  is  commanded,  of  the 
goods,  etc.,  of  the  debtor,  to  cause  to  be  levied  and  paid  to  the 
creditor  the  aforesaid  sums,  with  lawful  interest  thereon,  and 
seventeen  cents  more  for  the  writ  and  his  own  fees.  If  he  ia 
authorized  to  take  the  goods,  lands,  or  the  body,  it  is  onlj  to 
enforce  the  payment  of  these  precise  sums. 

If  the  officer  does  more  than  this,  he  abuses  his  authority  and 
becomes  a  trespasser.  He  ceases  to  act  under  and  by  virtue  of 
the  process,  and  proceeds  in  abuse  of  it.  If  the  debtor  tendei 
the  sums  due,  the  officer  can  not  touch  the  property  nor  the  hen\ 
of  the  debtor's  garment.  **  The  direct  and  sole  object  of  the  ex- 
ecution is  to  raise  the  money  and  satisfy  the  judgment  creditor. 
That  object  having  been  attained,  the  power  conferred  by  the 
vmt  is  spent:"  Sherman  v.  Boyce^  16  Johns.  443;  Bogers  v.  Mo 
Dearmid,  7  N.  H.  506. 

Tho  law  indeed  goes  beyond  this.  If  a  sheriff  vohmtarily 
permit  a  debtor,  arrested  upon  an  execution,  to  go  at  large,  even 
without  payment,  he  can  not  retake  him;  and  if  he  does,  he  is 
subject  to  an  action  for  false  imprisonment.  The  creditor,  how- 
ever, may  arrest  him,  if  discharged  without  his  consent:  Janes 
V.  Pope,  1  Saund.  35,  note  1;  Atkinson  v.  Jameson,  5  T.  R.  25; 
Cheever  v.  Mrrick,  2  N.  H.  376;  Lathrop  v.  Briggs,  8  Cow.  171; 
Bansom  v.  Keyes,  9  Id.  128;  Brown  v.  Geichell,  11  Mass.  15; 
Deyo  V.  Van  VaJkenburgh,  5  Hill  (N.  Y.),  247. 

So  where  a  party  was  arrested,  and  he  at  whose  suit  the  arrest 
had  been  made,  ordered  the  sheriff  to  discharge  him  and  to  re- 
lease him  from  the  action,  notwithstanding  which  the  sheriff 
detained  him,  false  imprisonment  was  held  to  lie:  Withers  v. 
Henley,  Cro.  Jac.  379.  And  if  the  creditor  discharges  a  debtor 
so  arrested,  without  payment,  he  can  not  arrest  him  again,  nor 
proceed  against  any  other  joint  debtor;  and  if  he  does,  he  is 
liable  to  trespass:  Gould  v.  Gould,  4  N.  H.  174. 

A  ca.  sa.  issued  upon  a  judgment  which  has  been  previously 
paid,  will  protect  the  officer,  but  not  the  party  nor  the  attorney 
who  issues  it;  and  false  imprisonment  lies,  though  the  process  be 
not  setaside:  Deyo  v.  Van  Valkenburgh,  5  Hill  (N.  Y.),  242;  and  in 
Wood  V.  Colvin.  2  Id.  566  [38  Am.  Dec.  598],  it  was  held,  that  if 
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a  judgment  be  satisfied,  the  power  to  sell  under  it  oeases;  and 
should  a  Bale  take  place,  eyen  a  bona  fide  purchaser  under  the 
judgment  without  notice,  it  is  said,  will  gain  no  title.  But  see 
Jackaon  ex  dem.  Saunders  v.  Cadwell^  1  Oow.  622. 

There  are  various  other  authorities  to  show  that  where  a  judg- 
ment has  been  paid  or  satisfied,  no  execution  can  properly  issue 
upon  it;  and  if  one  be  issued,  it  will  afford  no  protection  to  the 
party  who  sues  it  out:  Ladd  y.  Blunt,  4  Mass.  402;  HammaU  y. 
W\piiim,  9  Id.  138;  LUUe  y.  Newburypart  Bank,  14  Id.  443;  Leuns 
i.Pdmer,  6  Wend.  367;  McOuinhf  y.  Herrick,  6  Id.  240;  Kxihn 
▼.  Norih,  10  Serg.  &  R.  399;  Smiih  y.  McGowan,  3  Barb.  410; 
Sherman  y.  Boyce,  15  Johns.  443;  Jackson  d.  Anderson  y.  Ander^ 
Km,  4  Wend.  474;  Stoan  y.  Saddlemire,  8  Id.  676;  0(mld  y. 
OottW,  4  N.  H.  173;  Thrower  y.  Vaughan,  1  Rich.  18. 

The  case  of  LuddingUm  y.  Peck,  2  Conn.  700,  is  adverse  to  all 
ihese  authorities,  and  can  not  be  sustained. 

Ifc  was  indeed  admitted  by  the  defendants'  counsel,  that  if 
the  first  payment  had  been  made  to  an  officer,  the  judgment 
would  have  been  satisfied  and  extinguished;  but  it  was  argued 
that  such  was  not  the  effect  of  a  payment  to  the  creditor,  not 
indorsed  upon  the  execution.  The  authorities,  however,  do  not 
Bostain,  but  repudiate  any  such  distinction. 

In  the  following  cases  the  first  payment  was  not  to  an  officer: 
Jachon  d.  Anderson  v.  Anderson,  4  Wend.  476;  SvKtn  v.  Saddle-- 
mire,  8  Id.  681;  Wood  v.  Colvin,  2  Hill  (N.  Y.),  666  [38  Am.  Deo. 
598].  In  Deyo  v.  Van  Valkenburgh,  5  Id.  242,  there  was  no  pay- 
ment, but  a  discharge  under  an  insolvent  law,  of  which  the  cred- 
itor had  notice.  In  ITirower  v.  Vaughan,  1  Bich.  18,  it  was  held, 
that  a  sheriff  had  no  authority  to  sell  under  an  execution  satis- 
fied in  fact,  though  appearing  upon  its  face  to  be  unsatisfied. 
If,  however,  he  has  no  notice  of  tiie  satisfaction,  he  wiLl  not  be 
liable  in  trespass  to  the  debtor  for  acting  under  it. 

And  there  is  no  difference  in  principle  between  payment  to  an 
officer  and  to  a  creditor.  The  officer  acts  wholly  for  the  cred- 
itor. He  is,  by  the  express  command  and  exigency  of  the  writ, 
to  cause  to  be  levied  and  paid  to  the  creditor  the  sums  named. 
It  can  make  no  difference  whether  payment  be  made  to  the  cred- 
itor directly,  or  circuitously  through  the  agency  of  the  officer. 

If  a  judgment  or  execution  has  been  satisfied,  and  that  fact 
does  not  appear  upon  the  execution  or  of  record,  the  officer  who 
levies  the  execution  a  second  time  would  undoubtedly  be  pro- 
tected, if  he  had  no  knowledge  of  the  first  payment;  for  he  is 
bound  to  execute  all  process,  regular  in  its  forms,  which  is  deliv- 
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ered  to  bim,  and  has  ordinarily  no  means  of  determining  whether 
an  execution  has  been  paid  or  not:  Pierson  v.  CMe,  8  Vt.  611 
[30  Am.  Dec.  487];  McGuiniy  y.  Herrick,  6  Wend.  240;  and  this, 
even  if  first  paid  to  an  officer.  If  the  officer  had  knowledge,  he 
would  be  liable;  but  notice  when  about  to  leyy  is  not  knowl- 
edge. 

But  the  party  stands  in  a  different  position;  and  if  he  wan- 
tonly takes  out  an  execution  on  a  satisfied  judgment,  he  can 
deriTe  no  protection  from  it.  If  the  judgment  has  been  paid,  it 
must  haye  been  paid  to  him,  or  to  some  one  authorized  by  him 
to  receiye  it.  In  such  case  it  is  easy  for  him  to  ascertain  whether 
it  has  been  paid  or  not;  and  if  he  enforces  its  collection  in  igno- 
rance of  the  truth,  he  necessarily  does  so  at  his  peril.  There  is 
no  necessiiy  for  a  discharge  upon  the  execution.  The  debtor 
has  no  power  to  cause  such  discharge  to  be  entered,  and  is  as 
effectually  protected  and  dischaiged  by  a  tender  of  payment 
refused,  as  by  actual  payment.  An  officer,  indeed,  holding  the 
process  without  knowledge  of  the  payment  or  tender,  would  he 
protected,  for  the  reasons  that  haye  been  assigned,  but  nobodj 
else. 

Again,  it  is  said,  that  these  defendants  are  not  the  judgment 
creditors;  nor  was  payment  made  to  them,  nor  had  they  knowl- 
edge that  payment  had  been  made.  But  an  execution  is  not 
negotiable;  and  though  it  is  capable  of  being  assigned,  and  the 
rights  of  the  assignee  will  be  recognized  and  protected,  yet  these 
rights  are  not  greater  nor  other  than  those  of  the  assignor.  They 
do  not  become  changed  or  enlarged  by  the  assignment.  If  a 
promissory  note  has  been  negotiated  before  due,  a  bona  fide 
holder  will  not  be  affected  by  the  want  or  failure  of  considera- 
tion that  would  render  it  fruitless  in  the  hands  of  the  payee. 
But  this  is  the  exception  to  the  ordinary  rule  applicable  to  a 
transfer  of  property,  whether  real  or  personal,  and  to  things  in 
action.  Usually,  the  purchaser  acquires  no  better  title  than  his 
yendor  had.  And  the  exception,  if  it  could  be  extended  so  as 
to  embrace  the  transfer  of  this  execution,  and  to  giye  it  the  char- 
acter and  effect  of  a  transfer  of  negotiable  paper,  would  not  help 
the  defendants,  since  they  purchased  the  judgment  when  it  was 
oyerdue,  and,  in  fact,  after  it  had  been  regularly  paid  and  extin- 
guished.    They  purchased  nothing. 

What  they  did,  they  did  yoluntarily.  They  yoluntarily  put 
the  process  of  the  court  in  motion.  They  were  not  bound  to 
act  as  the  sheriff  was,  and  they  acted  at  their  peril.  Standing 
in  the  place  of  the  judgment  creditor  as  the  owners  of  the  writ 
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they  were  affeoted  likewise  with  his  responsibilities  in  yentoring 
to  make  use  of  it. 

The  rale  that  process,  regular  on  its  &ce»  most  be  set  aside 

before  an  action  will  lie  for  acts  done  under  it,  can  not  be 

applied  to  this  case.    This  execution  can  neyer  be  set  aside.    It 

iasoed  duly  and  properly.    It  was  paid,  and  the  party  again 

attempted  to  levy  money  upon  it.    There  was  no  renewal  as  in 

the  case  cited  from  8  Yt.  511,  and  in  the  case  from  Connecticut. 

If,  therefore,  the  plaintiff  is  without  remedy  till  the  execution 

be  set  aside,  he  is  without  remedy  forever.    But,  in  our  opiniouj 

he  may  well  maintain  trespass  for  the  abuse  of  the  process 

practiced  by  the  defendants,  in  attempting  to  enforce  it  after  it 

had  been  already  paid. 

The  allegation  of  the  payment  of  the  judgment,  which  is  con- 
tained in  the  plaintiff's  replication,  is  not  an  immaterial  allega- 
tion, but  one  which  goes  to  the  merits  of  the  case,  and  that 
objection  taken  bj  the  defendants  upon  the  plaintiff's  demurrer 
is  not  sustained. 

We  are  now  to  consider  the  pleadings  in  another  aspect. 

The  defendant  here  justifies  by  virtue  of  an  execution  issued 
upon  a  judgment  obtained  against  the  plaintiff  and  others.  The 
plaintiff  replies  that  the  judgment  had  been  paid  without  this, 
that  at  the  time  of  the  arrest  it  was  in  full  force,  etc.  The  de- 
fendant rejoins  that  it  was  not  paid  as  averred,  and  takes  no 
notice  of  tiie  formal  traverse  offered  in  the  replication;  and  the 
demmrer  raises  the  question  whether  the  omission  to  take  issue 
npon  that  traverse  is  a  fault  in  the  pleading,  which  depends 
upon  another  question.  Was  the  traverse  well  taken? 

For,  when  the  first  traverse  is  good,  and  taken  to  a  mRf^riVl 
point,  and  when  it  goes  to  the  substance  and  point  of  the 
action,  there  shall  be  no  other  traverse  taken  after.  But  where 
the  first  traverse  is  idle,  or  not  well  taken,  or  not  pertinent  to 
the  matter,  but  is  of  that  which  is  sufficiently  confessed  and 
avoided  before,  the  opposite  party  may  pass  it  by,  and  tender 
another  traverse.  So  where  the  traverse  is  too  narrow:  Bennei 
T.  FaHn8, 1  Saund.  22,  note  2;  1  Ch.  PI.  639;  Steph.  PI.  211. 

Green  v.  Ackland,  2  Saund.  49,  was  assumpeii  against  an  ad- 
mimstratrix,  who  pleaded  in  bar  another  judgment  obtained 
against  her  in  that  capacity,  and  averred  that  the  debts  at  the 
time  of  the  recovery  were  just  and  true  debts,  and  the  amount 
due.  The  plaintiff  replied  that  the  judgment  had  been  ob« 
tained  by  fraud,  and  traversed  that  the  siun  recovered  was 
doe  at  the  time.    The  defendant  demurred.    It  was  argued  that 
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the  plaintiff  should  have  relied  upon  the  fraud  which  he  had 
aUegedy  and  not  upon  his  denial  that  the  debt  for  which  the 
judgment  was  rendered  was  due;  for  if  a  part  aj^peared  not  dae» 
the  issue  would  be  against  the  defendant.  The  replication  was 
held  good.  The  case  is  cited  and  acquiesced  in:  Com.  Dig*., 
PL,  7  D.  9;  but  held  bad  by  Williams,  note  3,  for,  1.  The 
STerment  that  the  sum  was  due,  was  unnecessary;  the  traTerse 
of  course  was  as  to  an  immaterial  matter.  2.  The  trayerse  was 
after  a  confession  and  aToidance,  and  therefore  bad.  Judgment 
was  confessed  and  ayoided  by  a  plea  of  fraud. 

The  rules  thus  stated  and  illustrated  may  be  applied  to  the 
present  case. 

3he  plaintiff  confesses,  and  avoids  the  judgment  and  exeou- 
flon  by  which  the  defendants  justify,  by  replying  that  it  had 
been  previously  paid;  and  then  concludes  with  a  formal  trayerse, 
**  without  this,  that  at  the  time  when  the  arrest  was  made,  the 
judgment  was  in  full  force  and  in  no  part  paid  or  satisfied." 

1.  Now,  in  the  first  place,  this  traverse  was  of  a  matter  which 
is  not  alleged  in  the  plea.  The  plea  alleges  only  that  the  judg- 
ment was  in  full  force,  etc.,  when  the  execution  was  sued  out; 
but  it  does  not  so  allege  respecting  it  at  the  time  of  the  arrest, 
nor  was  it  necessary  that  it  should  have  so  alleged.  All  that  is 
matter  of  legal  inference,  from  the  admitted  fact  of  the  rendi- 
tion of  the  judgment,  and  the  contrary  should  come  from  the 
other  side:  2  Ch.  PL  483,  note  p;  Hancocke  v.  Frotod,  1  Saund. 
330,  note  4. 

2.  The  traverse  tendered  was  too  narrow — ^that  the  judgment 
was  in  full  force,  and  in  no  part  satisfied;  for  if  a  part  remained 
unpaid,  the  arrest  would  have  been  justified. 

For  these  two  reasons,  then,  the  traverse  was  not  taken  of  a 
material  point,  going  to  the  substance  of  the  action. 

3.  The  traverse  was  after  a  confession  and  avoidance.  The 
judgment  was  confessed,  and  by  the  allegation  of  payment 
avoided. 

4.  The  true  issue  to  be  taken  in  this  case  is,  whether  the 
plaintiff  paid  the  judgment,  as  alleged  in  his  replication. 

The  traverse  of  the  allegation,  that  the  judgment  was  in  no 
pari  paid,  is  an  attempt  to  make  an  issue  upon  a  negative  alle- 
gation. That  the  judgment  remained  in  full  force  is  a  mere  in- 
ference of  law.  The  plaintiff  must  show  how  it  is  otherwise,  if 
he  would  avoid  it.  If  payment  is  relied  on,  the  more  usual 
form  is  to  allege  it,  saying  nothing  of  the  reception  of  tht 
Qioney. 
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The  condnsiony  therefore,  is,  that  the  rejoinder  was  well  takeui 
and  that  there  must  be  judgment  for  the  defendants  on  the  de- 
oracrer. 

JosmiOATiON  OF  OFnoxBS  BT  THSHt  Pboobss:  See  note  to  Saioacool  t. 
BouffhUm,  21  Am.  I>eo.  190,  where  the  rabject  is  diecnieed  at  length:  Watmm 
f .  Waiwn,  23  Id.  324 

Abco  or  Pbogks  Gonstitutbs  thb  Omcia  a  Tbbpasssr  Ab  Lrnoo. 
for  a  full  diacoaeion  of  this  subject,  see  note  to  BarreU  y.  Whiter  14  Am. 
Dec  365;  BarreU  ▼.  lAghtfoot,  15  Id.  110;  Wenddl  y.  Jackaon,  20  Id.  648| 
mdaee  Waterbwry  v.  Loekwood,  4  Id.  216. 

Oasb  18  THB  Pbopeb  Rbmbdt  vob  Aots  Dqhb  nr  Abusb  of  Pboobss  reg* 
olir  apon  its  &oe:  Piermm  y.  Cfate^  30  Am.  Dec.  487.  The  remedy  is  at  law, 
ud  not  in  eqnity,  for  illegal  and  oppressiTe  acts  by  an  officer  in  executing 
{oooen:  BeaM  y.  Foreman^  12  Id.  107. 

ExBOonov  IssuBD  ov  A  JuDOMBNT  Paid,  but  not  released  of  record, 
where  such  iasne  haa  been  obtained  by  third  parties  without  the  concurrence 
of  the  judgment  creditors,  will  render  those  persons  liable  in  trespass  for  the 
leii  done  under  the  process:  Pierwon  y.  ChUe^  90  Am.  Dec  487. 


LoBD  V.  The  State. 

120  Haw  HAXPnnas,  40A.] 
taoBiPTiON  OF  MoKBT  STOLEN.— *' Three  dollars  in  diYen  pieces  of  silYsr 
current  in  this  state  "  is  not  a  sufficient  description  of  the  money  in  aa 
indictment  for  larceny. 

iMDioncBiiT  for  stealing  money.  The  indictment  described 
the  things  stolen  as  *'  three  dollars  in  divers  pieces  of  silver 
current  in  this  state." 

Male  and  Wiggins,  for  the  prisoner. 

Walker,  attorney  general,  for  the  state. 

By  Court,  Gilghbist,  J.  The  indictment  shotdd  contain  a 
description  of  the  pieces  of  silver  stolen.  In  Bex  v>  Dry,  cited 
in  Bossell  on  Crimes,  109,  it  was  held  that  ''ten  pounds  in 
moneys  numbered,"  was  bad  upon  a  motion  in  arrest  of  judg- 
ment. 

In  this  state,  in  the  county  of  Carroll,  it  has  lately  been  held 
that  '*  sundry  pieces  of  silver  coin,  current  by  law  within  this 
state,  amounting  together  to  the  sum  of  twelve  dollars,  of  the 
goods,  chattels,  and  moneys  of,"  etc. ,  was  an  insufficient  descrip- 
tion of  property  alleged  to  have  been  stolen. 

The  authorities  show  that  a  defect  of  this  kind  is  not  cured 
by  a  verdict,  and  by  reason  of  it  the  judgment  must  be  reversed; 
•nd  it  is  unnecessary  to  inquire  into  the  other  ground  of  error. 

Judgment  reversed. 
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Dbobiftion  of  Monit  UK  AN  INDICTMENT.— There  ie  a  diSeronoe  be- 
tween the  allegatione  neceesary  in  an  indictment  wheie  the  grand  jury  kno^tr 
the  material  facte,  and  also  know  or  can  ascertain  the  identifyizig  circnm- 
•tances  and  descriptioni,  and  those  where  they  do  not  hare  and  can  not  ob- 
tain thl^  knowledge.  If  they  are  iiif ormed  as  to  the  facts,  they  most  set  them 
oat  in  J  roper  form;  bat  if  not,  they  may  sot  them  oat  so  far  as  known,  and 
excuse  tarther  and  more  definite  allegations  by  an  averment  that  they  are  to 
the  jurors  unknown.  Descriptions  of  money,  therefore,  will  vary  somewhat 
according  to  the  knowledge  of  the  grand  jurors.  We  will  therefore  first 
consider  descriptions  of  money  where  details  are  or  may  be  known,  and  after- 
wards the  avermenU  neoeesary  where  they  are  unknown; 

Description  should  Follow  tux  Wobds  of  thb  STATC7TX.~An  indict- 
ment for  laroeny  of  money  should  describe  the  property  by  following  some 
description  given  in  the  statute;  and  the  description  given  by  th»  statate 
must  be  used  in  the  substantial  averment  in  the  indictment,  and  not  by  way 
of  a  videlicU;  for  a  videUcU  will  not  remedy  a  previous  imperfect  averment. 
Thus  the  statute  of  52  Qeo.  IIL,  o.  143,  sec.  2,  provided  that  if  any  person 
shall  steal,  etc.,  "any  bank  book,  bank  post  bill,"  etc,  he  shall  be  yon- 
ished,  etc.  Under  this  statute  an  indictment  was  found  against  the  pris- 
oner for  stealing  a  note  of  the  Bank  of  England  out  of  a  letter.  The  note, 
was  described  as  a  '*  bank  note,"  though  that  term  was  not  used  in  the  stat- 
ute. It  was  objected  that  the  description  was  insufficient,  and  the  ooort 
so  held:  Hex  v.  Newman,  Gloucester  Spr.  Ass.,  1832,  MS.,  cited  in  2  Arch. 
Cr.  Pr.  &  PI.,  8th  ed.,  1147.  In  Craven *s  case,  upon  the  authority  of 
which  Newman's  case  was  decided,  the  prisoner  was  indicted  for  larceny 
under  a  similar  statute,  though  in  it  "bank  notes **  were  named.  The  indict- 
ment described  the  bank  note  stolen  as  "  a  certain  note  commonly  called  a 
bank  note.**  It  was  objected  that  the  description  wi^  not  sufficient  to  bring 
the  case  under  the  statate,  and  it  was  referred  to  the  judges.  They  held  the 
description  insufficient,  "the  words  of  the  act  being  'bank  note,"*  etc.;  and 
tiiat  the  addition  "commonly  called  a  bonk  note,'*  did  not  aid  such  original 
wrong  description:  Hex  v.  Craven,  Buss.  &  By.  14;  S.  C,  2  East  P.  C.  601. 
So,  too,  an  indictment  for  stealing  "  ten  pounds  in  money  numbered**  is  not 
sufficient  under  a  statute  against  stealing  coins  or  bank  notes.  Some  of  the 
pieces  of  which  the  money  consisted  should  be  specified:  Rex  v.  Fry,  Russ. 
&  Ry.  482;  though  Lord  Hale  usee  "forty  shillings  pecuniis  numercUis,*'  as 
a  description  of  money  in  an  indictment  for  laroeny,  and  Starkie  has  followed 
him:  1  Hale*8  P.  C.  637;  1  Stark.  187.  But  in  New  York,  where  the  statute 
made  " bank  notes.** 'and  not  "bank  bills,**  the  subject  of  larceny,  and  wliero 
the  property  stolen  was  called  in  the  indictment  "bank  bills,**  it  was  held 
sufficient,  bank  notes  being  commonly  called  and  known  as  Lank  bills:  Low 
v.  The  People,  2  Park.  Cr.  37;  and  so  in  Massachusetts:  Eaalmtm  v.  Common- 
weaUh,  4  Gray,  416;  S.  C,  2  Id.  76. 

These  cases  were  decided  upon  the  principle  that  <^bank  rotes*'  and  "bank 
bills  **  were  interchangeable  terms,  and  that  therefore  the  description  was 
practically  in  the  language  of  the  statute  under  which  the  indictment  was 
framed.  If  the  indictment  follows  the  statute  in  language,  it  is  sufficient:  ' 
Peoi^le  V.  Kent,  I  Doug.  42;  StaU  v.  Casaele,  2  Har.  &  G.  407;  PeopU  v. 
Taylor,  3  Denio,  93.  But  see  StaU  v.  Stmson,  4  Zab.  9,  where  it  was  held 
that  in  an  indictment  for  embezzlement  it  is  not  sufficient  to  describe  the 
offense  simply  in  the  words  of  the  statute. 

NUMBEB  OF  THE  PIECES  OF  MoNEY  SHOULD  BE  STATED.  ^The  number  of 

the  bills  stolen  seems  to  be  an  essential  element  of  description,  and  so  it  was 
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Md  not  Boffiolent  to  describe  the  property  stolen  as  "sixty  ddllani  in  benk 
bfllB,  onrrent  money,  of  the  Tslue  of  sixty  dollars,"  or  ''benk  bills,  bfing  oor- 
lest  money  of  the  state  of  New  York,  of  the  value  of  sixty  dollars."  The 
Mart  Mud:  "In  an  indictment  for  stealing  bank  notes,  it  is  not  necessary  to 
Mt  oat  the  instmments  veHfcUim,  They  may  be  described  in  a  general  man- 
Dir  ss  a  bank  note;  nor  is  it  necessary  to  state  the  value  of  each  note;  hU  the 
tmmbermmaibe sUUed,  and  then  it  is  snfEcient  to  state  the  value  in  the.ag- 
gngste.  In  respect  to  number,  the  indictment  should  be  certain:"  Low  t. 
ThePeopU,  2  Park.  Gr.  37. 

Where  the  indictment  charged  the  defendant  with  stealing  "  divers  bank 
notes  amounting  in  the  whole  to  the  sum  of  &Ye  hundred  dollars  and  of  the 
filne  of  five  hundred  dollars,"  the  court  held  that  such  an  allegation  was  in- 
■sfBcient:  State  qfMmneeota  v.  Hindsleift  4  Minn.  345;  Stewart  v.  Comnton- 
w&M,  4  Serg.  &  B.  194;  8taU  v.  Dowell^  3  Oill  ft  J.  310;  State  v.  Murphy,  6 
Ala.  845;  PecpU  v.  Jackaon,  8  Pa.  St.  637;  Staie  v.  Stimaon,  4  Zab.  9. 
And  see  CammanweaUh  v.  MaxweU,  2Tick.  143;  Staie  t.  StniUh,  33  Ind.  159; 
SkOe  V.  LfrngboUom,  11  Humph.  39;  Martinez  v.  State,  41  Tex.  164;  Ridge- 
woifY,  Staie,  Id.  231;  People  t.  Bogari,  36  CaL  245.  But  in  McKane  v. 
Btate,  11  Ind.  195,  "sixty  dollars  of  the  current  gold  coin  of  the  United 
States"  was  held  enough,  the  court  assuming  the  highly  improbable  fact  that 
the  indictment  intended  to  charge  the  prisoner  with  the  stealing  of  sixty 
peoes  of  gold  coin  of  the  value  of  sixty  dollars,  or  sixty  pieces  of  gold  coin 
of  the  value  of  one  dollar  each.  In  Virginia,  too,  but  under  a  special  statute, 
the  opposite  rule  prevails,  and  an  indictment  for  the  larceny  of  "divers  notes 
of  the  national  currency  of  the  United  States,"  stating  the  value,  is  sufficient: 
DsK  V.  CommonweaUh,  25  Gratt.  965.  It  does  not  seem  to  be  necessary  to  par* 
ticolarly  describe  any  particular  note  which  has  been  the  subject  of  larceny. 
In  Rex  V.  Johnson,  3  Man.  k  SeL  540,  the  indictment  charged  the  prisoner  with 
embeszling  "  divers,  to  wit,  nine  bank  notes  for  the  payment  of  divers  sums 
of  money  amounting  in  the  whole  to  a  certain  sum  of  money,  to  wit,  the 
som  of  nine  pounds  of  lawful  money  of  Great  Britain  and  of  the  value  of 
nine  pounds  of  like  lawful  money. "  There  was  no  description  of  any  particu* 
Isr  note  whatever,  but  the  court  held  the  indictment  sufficient. 

YiLiTB  ow  TES  Gonr  ob  Bills  should  bs  StatxD.— In  an  indictment  for 
stesling  money,  the  value  of  the  pieces  stolen  should  be  stated,  at  least  in  the 
sggr^gate:  CommonweaUh  v.  Smith,  1  Mass.  245.  This  is  conformable  to  the 
genera]  rule  of  criminal  pleading  that  an  indictment  for  larceny  must  state 
the  value  of  the  artidee  alleged  to  have  been  stolen.  The  reason  for  requir- 
ing this  allegation  is  that  a  distinction  may  be  made  between  the  ofTenses  of 
grsnd  snd  petit  larceny,  partly  to  fix  the  jurisdiction  of  courts  and  partly  to 
determine  the  extent  of  the  punishment.  The  aggregate  or  collective  value 
of  the  pieces  is  sufficient  for  this  puipose,  and  is  therefore  all  that  need  be 
alleged.  The  separate  value  of  each  piece  need  not  be,  and  usually  in  not, 
slated.  Thus  the  following  allegations  in  indictments,  so  far  as  value  is  con- 
cerned, were  held  good:  "  One  twenty-dollar  bank  note  on  the  State  Bank  of 
North  Carolina,  of  the  value  of  twenty  doUars:"  StaU  v.  BotU,  3  Hawks, 
018;  **ten  pronussory  notes  called  bank  notes,  issued  by  the  Ghickopee 
Bsnk  for  the  payment  of  divers  sums  of  money,  amounting  in  the  whole  to 
the  sum  of  fifty  dollars,  and  of  the  value  of  fifty  dollars:"  People  v.  Jachaoj^ 
8  Barb.  637;  "  fifteen  twenty-doUar  pieces,  and  twenty-five  ten-dollar  pieces, 
•nd  ten  five-dollar  pieces,  of  the  gold  coin  of  the  United  States  of  the  value 
of  five  hundred  and  fifty  dolUurs:"  People  v.  Orten,  15  CaL  512;  and  sea 
Ptople  V.  Vice,  21  Id.  344,  where  a  like  description  seems  to  have 
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ceded  to  be  good.    And  this  seems  to  be  the  genenl  doctrine:  SeU  t.  SCate^ 
410*.  589. 

And  whOe  it  is  not  necessary  to  state  the  value  of  each  bill  or  coin  stolen* 
yet  if  the  value  of  each  is  stated,  and  also  the  number,  it  seems  the  aggre- 
gate amount  need  not  be  alleged,  the  statement  of  the  separate  value  of  eaoh 
and  the  number  being  sufficient.  Thus  the  description, ' '  thirteen  bills  against 
the  Hartford  Bank,  each  for  the  payment  and  of  the  value  of  ten  dollars* 
issued  by  such  bank,  being  an  incorporated  bank,'*  was  held  sufficiently 
certain:  Salisbury  v.  SUUe,  6  Conn.  101;  SUUe  ▼.  Mahanna,  48  N.  H.  377; 
State  V.  Thanuuon,  71 N.  C.  146;  StaUv,  Fhifford,  PhilL  L.  563.  InCalifomi* 
it  was  held  to  be  a  sufficient  allegation  of  value  to  allege  that  the  property 
stolen  was  a  given  number  of  "twenty-dollar  gold  pieces:"  People  v.  Oreen^ 
15  GaL  512.  But  in  Texas  the  opposite  view  is  taken:  BoyleY.  State,  37  T^x. 
859.  Less  particularity  is  required  in  regard  to  allegations  of  value  in 
Indiana  and  Georgia.  Where  an  indictment  was  found  for  stealing  a  bank 
note  of  the  State  Bank  of  Ohio,  for  the  payment  of  ten  dollars— the  value  not 
being  stated — it  was  held  not  necessary  that  the  note  should  be  described 
with  greater  particularity:  Crawford  v.  State,  2  Cart.  132;  and  see  to  same 
eSect,  Engleman  r.  State,  2ld.  91;  BvUoch v.  State,  10Oa.4e.  AndinlHr- 
ginia  no  value  whatever  need  be  stated.  But  this  is  under  their  code,  which 
greatly  relaxes  the  general  rule:  Adam»  v.  Commonwealth,  23  Gratt.  949. 

EiKD  OF  Bills  or  Species  of  Coin  should  be  SpBonriEn. — ^Where  the 
jury  can,  they  shoulfl  describe  the  bills  so  that  they  can  be  identified;  the. 
name  of  the  bank  by  which  issued  should  be  set  out,  and  their  denomination 
given,  though  less  definite  descriptions  are  sometimes  allowed;  and  in  the 
case  of  larceny  of  coin,  the  species  should  be  set  out  by  its  appropriate  name. 
In  Lfjtwich  V.  Tlie  Commonwealth,  20  Gratt.  716,  the  indictment  described  the 
money  as  **  ninety  dollars  in  United  States  currency."  The  court  held  the 
description  insufficient,  and  said:  '*  'United  States  currency'  may  be  gold  or 
silver,  or  treasury  notes,  or  bank  notes.  Proof  that  any  of  theee  subjects 
were  obtained  by  the  false  pretense  alleged  would  be  perfectly  consistent 
with  the  indictment;  which,  therefore,  is  too  vague.  It  ought  to  show  what 
kind  of  United  States  currency  was  obtained."  The  same  position  was  taken 
by  tJie  oourt  in  MississippL  The  indictment  charged  the  prisoner  with  steal* 
ing  '*$150  in  United  States  currency."  It  was  held  void  for  uncertainty, 
after  verdict,  and  judgment  was  arrested:  MerriU  t.  State  qf  Misaisnpjd^  45 
Miss.  651;  Crocker  v.  The  State,  47  Ala.  53.  In  theee  cases  there  was  insuffi* 
cient  description,  from  failure  of  an  attempt  to  describe  the  bills  or  notes.  In 
Tennessee,  a  defective  description  arose  from  an  opposite  cause.  In  the  in- 
dictment the  articles  stolen  were  described:  *'  One  five  and  one  two  dollar 
greenback  bill.  United  States  currency,  national  bank  bills,  and  money."  It 
was  held  bad,  for  being  indefinite  and  uncertain:  Lewie  v.  Staie,  3  Heisk.  333. 
In  Iowa,  North  Carolina,  and  South  Carolina  the  rule  is  somewhat  relaxed, 
and  *'one  hundred  and  eighty  dollars  in  bank  notes,  usually  known  and  de- 
scribed as  greenbacks,"  was  held  a  sufficient  description:  The  State  v.  Hackenr 
berry,  30  Iowa,  504;  StaU  v.  Fulford,  Phill.  L.  563;  Stale  v.  Evane,  15Bich.  31. 
And  in  Ohio  and  Louisiana,  by  force  of  their  statutes,  it  is  sufficient  to  de- 
scribe the  subject  of  the  larceny  as  so  many  dollars,  or  so  many  dollars  in 
money,  without  turther  particularization:  McDivit  v.  State,  20  Ohio  St  231; 
State  V.  H  other,  22  La.  Ann.  425;  State  v.  Shonhausen,  26  Id.  421;  State  v. 
Green,  27  id.  598;  StaU  v.  Carro,  26  Id.  377;  and  see  Merwin  v.  People,  26 
Mich.  298;  Grant  v.  State,  55  Ala.  201;  Jonesr.  Commonwealth,  18  Boiii,  3501 
UtEntee  r.  The  StaU,  24  Wis.  43. 
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In  People  v.  Batt^  14  Cal.  101,  the  defendant  was  indicted  for  larceny,  and 
the  property  waa  described  as  "three  thousand  dollars  lawful  money  of  the 
United  States."  The  court  said:  *'This  description  is  not  sufficient.  In  an 
indictment  for  larceny,  money  should  be  described  as  so  many  pieces  of  the 
oorrent  gold  or  silver  coin  of  the  country  of  a  particular  denomination,  ac- 
ooidingto  the  facts.  *The  species  of  coin  must  be  specified:'  Arch.  Gr.  Pr.  ft 
PL  61 ;  Whart  Cr.  L.  132. "  In  the  case  of  The  State  v.  LangboUam,  1 1  Humph. 
88,  the  rapreme  court  of  Tennessee  decided  that  an  indictment  charging  the 
defendant  with  stiealing  '*  ten  thousand  dollars  good  and  lawful  money  of  the 
■tate  of  Tennessee,"  was  bad  for  want  of  description:  People  y.  Bogart,  36 
Cal.  245;  Ridgeway  v.  Tlie  State,  41  Tex.  231;  Lavarre  v.  The  State,  1  Tex. 
App.685. 

DlSCBI^TION  OV  OODT  OS   BiLLS  WHBBS  THB   DeTAIUS  ABB  UNKNOWN.-* 

It  often  happens  that  persons  suffering  from  a  theft  are  unable  particularly  to 
describe  the  stolen  coin  or  bank  bills.  Then  within  limits  not  well  defined  Jihe 
grand  jury  may  transfer  to  the  indictment  such  a  description  as  the  witness 
can  furnish,  and  allege  that  the  further  particulars  are  to  them  unknown. 
Thns  it  has  been  adjudged  good  to  say  "  sundry  gold  coins  current  as  money 
in  this  commonwealth,  of  the  aggregate  value  of  twenty-nine  dollars,  but  a 
more  particular  description  of  which  the  jurors  can  not  give,  as  they  have  no 
means  of  knowledge:"  2  Bish.  Cr.  Pr.,  sec  705;  Brown  y.  People,  29  Mich« 
232;  HamUton  t.  State,  60  Ind.  103;  Commonwealth  v.  Orimes,  10  Gray,  470; 
Laearre  v.  TheState,  1  Tex.  App.  685;  Ware  v.  The  State^  2  Id.  547;  People 
i.Bogart,  36 Cal.  245;  Cook  v. iS^ote, 4 Tex.  App.  265;  Duboie  v.  The  8tate» 
A)  Ala.  139;  State  t.  Taumt,  16  Minn.  109;  Hart  t.  State,  55  Lid.  699:  Com- 
moKweaUhY.  SawteUe,  II  Cush.  142. 


Hah   v.  Boodt. 

[20  Nkw  Haktsbibb.  4U.] 
CaRTBACT    WITH    FZKB    COVXKT    IS    BiNDINa    ON    OfPOSITB    PABTT   whSM 

she  has  paid  the  oonsideration  or  performed  her  part  of  the  agreement 
HuBBANB  MAT  JoiN  WiVB  A8  Co-PLAiNTm  in  an  action  on  a  oontraol 
made  by  her. 

AOIRT^I  AUTHORITT  TO    MAKB  A  DXMAND  18   ESTABLDSHBD  by  the   prilioi- 

pal  founding  a  suit  on  the  demand. 
AuTHo&nT  ov  AasNT  to  Makx  Dxmand  can  bb  QuxsnoNXD  only  at  the 
time  demand  is  made. 

AssuiiPsiT.  Mrs.  Ham  agreed  with  defendant  to  deliver,  and 
did  deliver  to  him,  two  sheep,  her  property,  and  he  agreed  to 
deliver  to  her  therefor  four  sheep  on  the  expiration  of  four 
years.  At  the  end  of  four  years  Mrs.  Ham  sent  to  Mary  Wat- 
ion,  asking  her  to  obtain  the  sheep  and  sell  them.  She  de- 
manded them,  but  defendant  said  the  time  had  not  expired,  and 
would  not  for  a  year.  At  the  end  of  a  year  she  again  demanded 
the  sheep;  was  refused,  and  demanded  a  second  time  through 
one  Tasker.  Defendant  objected  to  the  authority  of  either  Mfuy 
Watson  or  Tasker  to  demand  the  sheep,  but  submitted  a  propo« 
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dUon  to  keep  tbem  another  year,  or  to  pay  for  the  sheep  at  nine 
shillings  a  head.  The  offer  was  declined.  It  appeared  that  the 
two  sheep  had  been  given  to  Mrs.  Ham,  and  that  her  husband 
had  said  they  were  hers,  and  that  he  never  had  and  never  would 
have  anything  to  do  with  them.  He  never  assumed  any  owner- 
ship of  or  control  over  them.  Verdict  for  plaintiff;  defendant 
appealed. 

James  Belly  for  the  defendant. 

Hale  and  Wiggins,  for  the  plaintiff. 

By  Court,  Oilchbist,  J.  It  is  unnecessaiy  to  settle,  in  this 
case,  whether,  where  personal  chattels  become  the  property  of 
a  woman  during  coverture,  and  the  husband,  upon  the  ground 
that  they  have  been  given  to  her,  refuses  to  exercise  any  control 
over  them,  and  expressly  authorizes  her  to  dispose  of  them  as 
she  sees  fit,  she  may,  as  a  general  rule,  dispose  of  them  as  Vkfems 
sole,  and  make  valid  contracts  relating  to  them,  which  may  be 
enforced  against  all  the  parties. 

The  defendant  in  this  case  actually  received  the  property  of 
the  wife,  and,  without  disturbance  from  any  source,  retained  the 
possession,  and  enjoyed  the  use  of  it  to  the  full  extent  of  the 
stipulation  which  she  assumed  to  make  in  that  respect.  In 
short,  he  has  received  the  entire  consideration  for  the  promise 
and  undertaking  which  he  made  to  deliver  the  four  sheep  at  the 
time  specified.  It  would  be  manifestly  unjust  that  he  should 
now  be  permitted  to  set  up,  as  a  valid  defense,  that  the  wife 
had  no  power  to  make  the  contract  of  which  he  has  enjoyed  the 
benefit.  Nor  does  the  law  admit  of  such  a  defense,  "  for  it  has 
been  decided  that  if  a  contract  be  made  with  the  wife  on  good 
consideration,  during  the  marriage,  the  husband  may,  if  he 
please,  take  advantage  of  it  and  recover  in  an  action  on  it,  in 
which  action  he  may  join  his  wife  as  a  co-plaintiff."  And  where 
the  wife  had,  in  pursuance  of  her  undertaking,  cured  a  wound, 
.the  two  were  permitted  to  join  in  an  action  for  the  stipulated 
reward:  Brashford  v.  Buckingham,  Cro.  Jac.  77;  Smith  on  Con- 
tracts, 221. 

When  Mary  Watson  made  the  first  demand  upon  the  defend- 
ant for  the  sheep,  he  did  not  question  her  authority  to  do  so; 
but  upon  her  second  application  he  objected  that  if  he  complied 
with  the  requisition.  Ham  might  call  on  him  again.  But  he  did 
not  appear  to  insist  upon  this  exception,  and  submitted  a  prop- 
osition to  keep  the  sheep  four  years  more;  and  when  Tasker  called 
on  him,  he  did  not  object  his  want  of  authority,  or  expiess  any 
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doubt  on  that  head,  bat  pleaded  the  inoonrenienoe  of  a  present 
compliance  with  the  demand,  and  submitted  further  proposi- 
tions. 

It  was  held,  in  Payne  v.  Smith,  12  N.  H.  84,  that  where  a 
party  served  with  a  demand  through  an  agent,  does  not  at  the 
time  except  to  his  authority  to  act  as  such,  then  a  subsequent 
commencement  of  a  suit  bj  the  parly  in  whose  behalf  the  agent 
assumed  to  act,  claiming  under  such  demand,  iBprima/acie  eyi- 
denco  at  least  that  the  agent  acted  with  authoriiy. 

The  demand  required  in  this  case  is  designed  for  the  benefit 
of  the  pariy  charged  thereby,  and  to  protect  him  against  sur- 
prise, and  to  enable  him  to  acquit  himself  of  his  obligation  with 
safely  and  convenience.  These  objects  would  fail,  if  he  had 
not  a  right  to  require  some  reasonable  evidence  of  the  authoriiy 
of  the  agent,  making  the  demand,  at  the  time  he  is  served  with 
it  But  it  is  no  i>art  of  the  agent's  duty  to  urge  this  evidence 
unsolicited  upon  his  notice.  He  is  entiUed  to  it  only  upon  re- 
quest. And  that  request  must  be  persisted  in:  that  is,  it  must 
not  be  followed  or  attended  by  such  acts  and  sayings  as  afford 
reasonable  ground  for  supposing  that  it  is  waived,  or  that  the 
doubts  that  occasioned  it  have  been  allayed;  otherwise,  it  will  be 
taken  to  have  been  waived.  Now,  although  the  authoriiy  of  the 
agent  was,  upon  one  of  the  several  occasions  mentioned  in  the 
case,  called  in  question,  yet  even  then  the  objection  was  tacitly 
abandoned  by  the  defendant,  who  almost  recognized  that  au- 
thoriiy by  submitting  a  proposition  for  keeping  the  properly 
another  term. 

The  commencement  of  this  suit,  therefore,  by  the  present 
plaintiflfJB,  is  a  ratification  of  the  act  which  they  prove  as  the 
preliminary  to  the  action;  and  the  objection  t^en  by  the  de- 
fendant, that  the  evidence  was  not  competent  to  prove  the 
authoriiy  of  Mrs.  Watson  and  of  Tasker,  is  fully  answered. 
The  same  evidence  exists  of  the  authoriiy  of  the  wife  to  write 
the  letter,  to  which,  likewise,  objection  was  interposed. 

These  several  objections  must,  therefore,  be  overruled,  and 
there  must  be  judgment  on  the  verdict. 

JooTDBR  ov  Husband  and  Witb  in  an  AonoN  on  oontnust  made  by  her  for 
a  good  oonsideratioii  ii  inoidentally  disontaed  in  note  to  Bootier  v.  Addimm^ 
46Am  Dec.  48. 

Bativigation  of  a  Ducand  Madb  by  one  purporting  to  act  for  anothat 
may  be  made  by  the  Utter  by  adopting  the  action  founded  upon  anoli  d» 
sand:  Town  qfOn^ftan  ▼.  i^bOoiMftae,  41  Am.  Dec.  730. 
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Bellows  v.  Rxtssbll. 

[90  VMW  HAKFUOBa,  427.] 
AflBUMEWT  THAT  OnB  SHALL  BiD  FOS  SSVBRAL  fOB  BCaIL  OoimUOT  is  DOl 

Toid  unless  made  for  some  illegal  purpose,  afifectiDg  paWo  pdlioy. 
Whxthsb  Oontraot  was  Madk  for  Illboal  Pubposb  is  a  question  of 
Uet  for  the  jury. 

Assumpsit  on  the  following  contract:  *'  It  is  agreed  that  the 
sabscribers  shall  on  their  joint  account  endeayor  to  procure 
the  mail  contract  on  roote  No.  169»  from  Haverhill  to  Lan- 
caster, New  Hampshire,  from  July  1,  1837,  to  June  80,  1841; 
and  in  case  they  succeed,  it  shall  be  divided  at  Littleton,  the 
north  half  to  belong  to  the  subscriber,  George  Bellows,  and 
the  south  half  to  the  subscribers,  the  Littleton  Stage  Company; 
and  in  case  of  disagreement  between  the  parties  in  relation  to 
the  division  and  apportionment  of  the  mail  money,  it  shall  be 
submitted  to  the  decision  of  some  competent  person.  In  case 
the  contract  shall  be  obtained  by  either  of  the  parties,  or  by  a 
third  person  for  the  benefit  of  either  parly,  it  shall  be  in  trust 
for  the  purpose  aforesaid.  Gborob  Bellows, 

Ltftlbton  Stags  Co., 
"May  2, 1837.  By  L.  A.  Russell,  Agent.*' 

When  the  contract  was  made  the  parties  met,  and  learning 
that  each  intended  to  bid  for  the  mail  route  named,  and  had 
made  some  pi'eparation  for  that  purpose,  entered  into  the  vrrit- 
ten  contract  above.  The  case  was  submitted  to  auditors  who 
made  their  report,  presenting  the  question  as  to  the  l^paliiy  of 
the  contract,  which  was  transferred  to  this  court. 

BdlowSf  for  the  defendant. 
Wells,  for  the  plaintiff. 

By  Court,  Oilohbist,  J.  Fraudulent  practices  at  auctions, 
either  on  the  part  of  vendors  employing  by-bidders  or  puffers, 
as  they  have  been  termed,  "  to  screw  up  the  price,*'  or  on  the 
part  of  purchasers,  combining  to  prevent  competition  at  the 
bidding,  and  thus  to  buy  in  the  property  at  a  smaller  price  than 
imch  a  competition  would  probably  secure,  have  been  held  illegal 
at  common  law,  and  there  are  many  decisions  to  that  effect. 

A  leading  case  is  Bexwell  v.  Christie,  1  Cowp.  395,  in  which 
Lord  Mansfield,  announcing  the  doctrine  of  the  court,  declared 
that  the  bidding  at  the  sale  by  the  owner  of  the  goods,  or  an- 
other on  his  behalf,  was  a  fraud  upon  the  contract  involved  in 
the  offer  of  the  article  at  auction,  that  it  should  go  to  the  highest 
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bidder.  This  was  in  an  action  by  ihe  owner  against  tlie 
auctioneer,  for  selling  the  chattel  at  a  price  below  that  at  wruch 
he  had  been  directed  to  sell. 

The  doctrine  was  confirmed  in  Bcnoard  t.  CasUe,  6  T.  B.  442, 
and  has  freqnentlj  been  recognized  as  law. 

In  Doolin  v.  Ward,  6  Johns.  194,  the  action  was  upon  a  con- 
tract between  the  parties,  that  one  of  them  should  boy  certain 
articleB  about  to  be  sold  at  the  na^y-yard,  at  Brooklyn,  and  that 
the  parties  should  share  the  purchase  equally,  it  was  heli  by 
the  court,  that  the  contract  declared  on  was  void;  that  ii  was 
against  public  policy,  and  tended  injuriously  to  affect  the  tiiar- 
acter  and  Talue  of  sales  at  auction. 

WUbur  y.  How,  8  Johns.  444,  was  on  a  like  contract  fox  bid- 
ding off  a  job  upon  a  certain  road.  The  contract  was,  uyon 
the  authority  of  Doolin  v.  Ward,  held  to  be  "  a  nudum  poMwm^ 
and  a  fraud  upon  the  vendor." 

Hr.  Justice  Story,  Story's  Eq.  Jur.,  sec.  298,  asserts  the  Jt^to- 
trine  to  be  that  "  agreements,  whereby  parties  engage  nut  to 
bid  against  each  other  at  a  public  auction,  especially  where  nuch 
auctions  are  directed  or  required  by  law,  as  in  sales  of  chattels 
or  other  property,  by  execution,  are  held  void,  for  they  are  >Din- 
conscientious  and  against  the  public  policy,  and  have  a  tendeiacy 
injuriously  to  affect  the  character  and  value  of  sales  at  public 
auction,  and  mislead  public  confidence.  They  operate  virtually 
as  a  fraud  upon  the  sale." 

It  is,  therefore,  a  well-settled  doctrine,  and  is  undoubtodiy  a 
reasonable  one,  that  holds  to  be  illegal  and  fraudulent  a  com- 
bination of  parties  for  the  express  purpose  of  preventing  com- 
petition among  bidders  at  an  auction,  with  a  view  to  take 
adTantage  of  such  a  state  of  things  for  their  own  benefit. 

It  is,  however,  a  different  thing  entirely  to  hold  that  where 
Beveral  parties  desire,  for  any  reasonable  and  just  purpose,  to 
become  the  joint  purchasers  of  property  exposed  at  auction,  or 
to  become  interested  together  in  a  contract  so  exposed  for  the 
competition  of  bidders,  they  may  not  lawfully  employ  one  of 
their  number  to  act  in  behalf  of  the  whole,  and  to  bid  off  for 
their  benefit  the  property,  job,  or  contract  so  offered. 

Accordingly,  it  has  been  held  in  Massachusetts,  Phippen  v. 
Stickney,  3  Mete.  384,  upon  a  thorough  examination  of  the  cases, 
^t  the  question  as  to  the  legality  of  such  associations  depended 
upon  the  circumstances  in  which  they  are  formed.  Mr.  Justice 
^T«^ej,  in  delivering  the  opinion  of  the  court,  observes:  "It 
*06ms  to  us,  after  some  consideration  of  this  question,  and  an 
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ezainination  of  the  adjudged  cases  bearing  upon  it,  that  we  can 
not  judicially  declare  that  every  contract  between  two  or  more 
individuals,  in  which  it  may  be  stipulated  that  one  is  to  be  the 
purchaser  for  the  joint  benefit  of  himself  and  another,  and  that 
the  other  is  not  to  interfere  with  his  bidding,  shall,  when  at- 
tempted to  be  enforced  for  the  benefit  of  the  associates,  be  held 
void,  as  a  fraud  upon  the  rights  of  the  vendor,  and  as  against 
public  policy,  merely  because  he  who  seeks  to  enforce  the  con- 
tract, may  have  been  thereby  induced  to  abstain  from  bidding. 
Gases  may  readily  be  imagined,  and  indeed  are  of  frequent  oc- 
ourrenoe,  in  sales  of  large  magnitude,  where  persons  do  thus 
unite,  and  are  thereby  enabled  to  become  purchasers,  when 
neither  of  them  could  otherwise  have  participated  in  the  bid- 
ding." 

The  conclusion  of  the  court  in  that  case  was  that  fraud  could 
not  be  presumed,  and  that  the  party  who  would  avail  himself  of 
such  a  defense  must  first  establish  the  fact  by  a  verdict  of  the 
jury. 

We  are  of  the  opinion  that  such  is  the  only  just  and  tenable 
doctrine  on  the  subject.  The  intent,  and  other  ciroumstanoea 
attending  the  consent  of  the  parties  to  the  arrangement  disclosed 
in  this  case,  must  settle  its  legal  character. 

The  act  of  congress  relating  to  the  subject,  and  to  which  ova 
attention  has  been  directed,  seems  to  contain  nothing  relating 
to  the  question  between  these  parties,  more  than  is  comprised  in 
the  general  principles  of  the  common  law.  It  prohibits  the 
postmaster  general  from  granting  contracts  to  such  as  shall  have 
entered  into  "  any  combination  to  prevent  the  making  of  any 
bid,"  or  who  shall  have  given  or  promised  to  give  any  consid- 
eration to  induce  others  not  to  bid. 

The  fair  construction  of  this  statute  seems  not  to  require  ns 
to  consider  as  such  a  combination,  an  agreement  in  good  faith 
between  several,  that  one  should  bid  for  the  whole. 

The  case  must,  therefore,  stand  for  trial  upon  the  question  of 
the  alleged  fraud. 

Bemanded  for  trial. 


Weld  v.  Sabin. 

[20  Skw  Hammhzbx,  533.] 
MoBTQAaSB    DiSOHAROIVa    AN    ElDSH   MoRTOAOB    IB   SUBSTITOTBD   in  Um 

place  of  the  iDCumbrancer,  and  may  treat  the  mortgage  as  if  i 
him,  and  enforce  the  lien. 
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The  opudon  states  the  busts. 

Lekndf  for  the  petitioner. 

Gutking,  for  the  defeDdant. 

Bj  Court,  OiLOHBisT,  J.    It  appears  that  prooeedings  were 
oommenoed  by  Sabin  against  the  petitioner  and  another,  under 
the  revised  statutes,  chapter  209,  providing  an  *'  action  against ' 
tenants."   It  also  appears  that  the  defendants  in  the  process  suf- 
fered default  through  the  omission  of  one  of  them,  Daniel  Weld, 
jnn.,  to  give  the  attention  to  the  matter  which  he  had  promised 
the  petitioner  to  giye.    The  consequence  has  been  that  Sabin  has 
taken  out  his  writ  of  possession,  and  taken  possession  of  the 
land  by  means  of  it.    The  petitioner  having  thus,  through  mis- 
fortone,  failed  to  have  a  hearing  of  his  cause,  brings  his  peti- 
tion to  this  court  for  a  review,  according  to  the  provisions  of 
the  revised  statutes,  chapter  192. 

Without  pausing  to  inquire  whether  this  is  such  a  case  as 
would  admit  of  relief  in  the  form  of  a  review,  to  which  form  of 
remedy  the  court  seem  to  be  limited  in  the  statute  referred  to: 
Dichinsan  v.  Davia,  4  Mass.  520;  Borden  v.  Borden,  7  Id.  98 
(4  Am.  Dec.  32];  SUme  v.  Bavia,  U  Id.  860;  Pope  v.  Pope,  4 
Pick.  129;  Smith  v.  McDanid,  15  N.  H.  474;  we  shall  consider 
the  petitioner's  case  as  if  no  such  technical  difficulty  inter- 
Tened. 

The  estate  in  regard  to  which  the  controversy  has  arisen  was 
at  one  time  the  property  of  Moses  Weld  and  Daniel  Weld,  jun., 
subject  to  a  mortgage  which  had  been  made  to  the  petitioner 
and  his  wife,  to  secure  their  support  for  life.  Daniel  Weld, 
Jan.,  and  Moses  Weld,  having  that  interest  in  the  farm  on  the 
tenth  day  of  January,  1835,  mortgaged  it  to  Chase  to  secure  a  sum 
of  money  which  he  advanced  to  them,  and  the  petitioner  joined 
in  that  mortgage.  Moses  Weld  soon  after  released  his  interest 
to  Daniel  Weld,  jun.,  who,  on  the  sixth  day  of  April,  1836» 
mortgaged  the  same  to  Sabin. 

On  the  eighth  of  March,  1845,  Sabin  paid  the  mortgage  which 
Chase  held,  at  the  same  time  requesting  Chase  to  assign  it  to 
him,  which  Chase  declined  to  do,  and  executed  a  release  of  the 
premises,  as  advised  by  counsel.  A  question  is  made  as  to  what 
light  Sabin  acquired  by  the  act  of  paying  the  mortgage. 

It  is  perfectly  well  settled  that  when  a  mortgagee,  for  his  own 

protection,  discharges  an  elder  mortgage,  or  other  incumbrance, 

he  hecomes  entitled  to  treat  such  mortgage  as  if  it  were  assigned 

to  him,  and  that  he  becomes  substituted  in  the  place  of  such  in* 

Ak.  Dm.  Toi..  U-  *' 
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oombraiioer,  and  may  enforce  the  lien  accordingly:  Bobinson  ▼. 
LeaviU,  7  N.  H.  100;  Page  v.  Foster,  Id.  392. 

An  attempt  is  made  in  the  argument  to  distrngnish  this  from 
ordinary  cases  in  which  the  role  is  applicable,  by  the  fact,  that 
although  the  petitioner  joined  in  the  mortgage,  he  owed  no  part 
of  the  debt.  But  we  think  this  not  to  be  a  material  feature. 
The  mortgage  made  to  secure  the  debt  attends  it,  into  whose 
hands  soever  the  debt  passes,  whether  by  assignment  in  fact,  by 
intestacy,  or  by  force  of  the  equitable  principle  of  substitution 
which  has  been  referred  to;  and  by  this  is  meant  the  mortgage 
that  was  made,  and  not  a  mortgage  of  a  lees  estate. 

The  rule  extends  as  well  to  mortgages  made  to  secure  debts 
other  than  those  of  the  mortgagor,  as  to  those  which  indiTiduals 
make  to  secure  debts  contracted  by  themselyes;  and  there  is  no 
difference  between  the  two  kinds,  nor  is  the  distinction  which 
has  been  taken  by  counsel  sustained  by  any  authority  to  which 
we  haye  been  referred. 

Sabin,  therefore,  having,  by  paying  the  debt  due  to  Chase, 
acquired  his  rights  under  the  mor^;age,  had  the  right  of  a  mort- 
gagee to  immediate  possession  of  the  premises  mortgaged;  and 
this  seems  to  be  all  that  he  has  acquired  by  the  de&ult  of  tbe 
petitioner,  or  of  the  party  to  whom  he  intrusted  the  conduct  of 
his  defense. 

The  petition  does  not  suggest  that  he  had  a  defense  to  the 
process;  much  less  does  it  point  out  what  that  defense  is.  It 
states,  indeed,  that  the  mortgage  to  Chase  had  been  paid,  and 
that  the  petitioner's  title  was  better  than  that  which  Sabin 
acquired  under  the  mortgage  of  Daniel  Weld,  jun.,  to  him;  but 
the  payment  of  Chase's  mortgage  has  been  seen  to  be  merely 
equivalent  to  an  assignment  of  it  to  Sabin. 

Nothing  could  possibly  be  gained,  in  the  promotion  of  justice, 
by  granting  to  tbe  petitioner  a  review  upon  the  case  made.  It 
would,  perhaps,  afford  him  the  means  of  retaining  possession 
of  the  land  for  a  little  longer  time;  but  the  possession  clearly 
belongs  to  Sabin,  who,  without  violence,  fraud,  or  other  mis- 
conduct that  has  been  made  to  appear,  has  gained  the  possession. 

Petition  dismissed. 


Babtlett   v.  PeASIiEB. 

[20  NSW  HAMPtHIBS.  647.] 

OaiVT  or  Pbivilbob  to  Gbind  Corn  does  not  Bind  thb  Obaktob  to  keo^ 
the  mill  in  repair  to  enable  the  grantee  to  do  so,  bat  the  gnntor  otn  nol 
dettroy  the  mill. 
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The  opmion  states  the  facts. 

K  F.  French^  for  the  plaintiff. 

Amoe  Ikck,  for  the  defendant. 

By  Court,  QwoBBiffr,  J.  On  the  thirteenth  day  of  September, 
1822,  Jacob  Peaslee,  deceased,  conyeyed  to  the  plaintiff  certain 
lands,  ia  the  description  of  which  a  certain  corn-mill  was  named 
in  tiiG  deed,  and  after  the  description,  the  following  clause  is 
added:  ''Also,  a  privilege  for  the  said  Jonathan  Bartlett  to  grind 
all  his  own  com  in  the  above-mentioned  corn-mill." 

The  deceased  ovmed  the  mill  at  the  date  of  the  deed,  and  the 
defendant  holds  it  under  a  title  acquired  from  the  deceased  since 
the  execution  of  the  deed. 

The  plaintiff  enjoyed  his  right  to  grind  at  the  mill  till  the 
year  1841.  Since  that  time  the  mill  has  not  been  in  a  fit  condi- 
tu)n  for  use,  and  was  taken  down  by  the  defendant  in  1845, 
without  the  plaintiffs  consent. 

The  plaintiff  has  brought  case  against  the  defendant,  alleging 
that  on  the  first  day  of  Januaiy,  1843,  and  since,  the  defend- 
ant  was  bound  to  keep  the  mill  in  good  and  sufficient  repair  for 
grinding  com,  but  neglected  to  do  so;  by  reason  of  which  the 
plaintiff  lost  the  benefit  of  his  privilege  to  grind  his  com. 

The  court  instructed  the  jury  that  if  the  mill,  when  it  was 
taken  down  by  the  defendant,  was  ruinous  through  his  neglect 
to  make  ordinary  and  proper  repairs,  he  was  liable  for  the  dam- 
age suffered  by  the  plaintiff  in  the  loss  of  his  right  during  the 
period  mentioned  in  the  declaration. 

The  grant  to  the  plaintiff  was  of  a  right  to  grind  at  the  mill. 
The  grantor  had  no  right,  therefore,  to  destroy  the  mill.  He 
could  not,  nor  could  the  defendant,  claiming  under  him,  do  any- 
thing that  would  obstruct  the  plaintiff  in  the  enjoyment  of  the 
right  or  servitude  thus  created  upon  the  soil.  For  any  act  of 
that  nature,  or  attended  with  such  necessary  consequences,  an 
action  on  the  case  would  lie  at  the  suit  of  the  parfy  disturbed. 
But  he  who  has  granted  an  easement  upon  his  own  land  is 
not  bound  to  do  more  than  to  abstain  from  acts  inconsistent 
with  its  proper  enjoyment,  unless  there  is  a  covenant  either  by 
express  terms,  or  by  implication  from  the  language  of  the  grant. 
If  I  grant  a  right  to  take  water  from  a  spring  upon  my  land,  T 
am  not  at  liberty  to  disturb  or  pollute  the  water,  but  I  am  not 
bound  to  keep  it  clear  and  in  a  condition  most  convenient  for 
the  grantee  to  use  it.  So,  if  I  grant  a  way,  I  can  not  obstract 
it,  bat  am  not  bound  to  keep  it  in  repair.     So  the  grant  of  a 
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watercourse  implies  a  coTenant  by  the  grantor  not  to  disturb 
the  grantee  in  the  enjoyment  of  it:  Co.  Lit.  884  a,  n.  1;  Van' 
derkarr  v.  Vanderkarr,  11  Johns.  122;  4  Kent's  Com.  473. 

It  does  not  appear  that  the  plaintiff  has  not  enjoyed  his  grant 
to  the  full  extent  in  which  it  was  made  to  him.  The  right  to 
grind  com  in  a  mill  is  in  its  nature  determinable  with  the  exist- 
ence of  the  mill  itself.  It  is  like  a  right  to  enter  upon  the  soil 
for  a  purpose  not  requiring  its  exercise  after  a  limited  time. 
The  grantor  is  not  bound  to  preserve  the  mill  in  order  that  the 
grantee  may  have  the  utmost  benefit  from  his  grant. 

Even  supposing  such  a  duiy  to  rest  upon  the  grantor,  by  rea- 
son of  a  covenant  implied  or  expressed,  many  questions  might 
be  presented  before  it  could  be  determined  that  the  present 
action  might  be  maintained.  One  would  relate  to  the  form  of 
the  remedy;  another  would  be  whether  the  covenant  ran  with 
the  land. 

The  verdict  must  be  set  aside,  and  a  new  trial  granted. 


Wethebbee  v.  Mabsh. 

[90  Nsw  Hampsbibs,  661.] 
Plaimtitf^  Bad  Refutation  hat  be  Shown  in  an  Action  vor  Slander  in 

mitigation  of  damages. 
MiTiQATioN  OF  DAMAGES  TOB  Slandebous  Wobds. — ^Defendant  may  proTS 

that  when  the  slanderous  words  were  spoken  th«re  was  a  general  report 

current  to  the  same  effect  as  the  words  spoken. 

Case  for  slander.  The  declaration  alleged  that  defendant  had 
charged  plaintiff  with  having  burned  his  own  bams  for  the  in- 
surance on  them,  and  with  burning  the  bams  of  defend- 
ant. Plea,  general  issue.  Defendant  offered  to  prove,  in  miti- 
gation of  damages,  that  there  was  a  general  report  immediately 
after  the  bams  were  burned  that  plaintiff  had  set  fire  to  them 
huuself ;  and  further,  that  plaintiff's  general  character  was  bad, 
and  that  his  reputation  was  that  of  an  incendiary  before  the 
buildings  were  burned.  The  evidence  was  admitted  against 
plaintiff's  objections.  The  juiy  found  for  the  defendant  on  the 
counts  founded  upon  the  words  charging  the  plaintiff  with  hav- 
ing set  fire  to  his  own  buildings,  and  for  the  plaintiff  upon  thi 
other  counts.    Plaintiff  appealed. 

Foster^  for  the  plaintiff. 

Banderson,  for  the  defendant 
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Bj  Court,  GhLCHBisT,  J.  In  action  on  tne  case  for  slander,  the 
plaintiff  seeks  to  recoTer  damages  for  the  wrong  inflicted  npon 
his  character  by  the  defendant's  words.  It  is  customary,  in 
declarations  for  slander,  to  allege  the  general  good  character  of 
the  plaintiff,  but  this  allegation  is  not  traTersable. 

It  is,  howeyer,  well  settled,  that  the  defendant  may,  in  miti- 
gation of  damages,  show  that  the  plaintiff's  character  was  pre- 
Tiously  bad,  because  "  a  person  of  disparaged  fame  is  not  enti- 
tled to  the  same  measure  of  damages  for  any  particular  charge 
calculated  to  affect  reputation,  as  a  person  whose  character  was 
preTiously  unblemished;  and  because  a  character  of  the  first  de- 
scription is  not  susceptible  of  the  same  degree  of  injury  as  the 
other,  or  may  perhaps  be  so  bad  as  to  be  incapable  of  receiying 
injury:"  Lemos  v.  Snell,  6  N.  H.  413  [25  Am.  Dec.  468]. 

And  the  evidence  may  tend  either  to  establish  that  the  plaint- 
iff's character  is  generally  bad,  or  that  he  has  a  bad  reputation 
with  reference  to  the  kind  of  vice  imputed  in  the  alleged  slander. 
This  was  in  substance  remarked  in  the  case  cited,  and  the  re- 
mark appears  to  be  sutained  by  the  authorities  referred  to. 

In  Enobell  v.  Fuller,  Starkie  on  Slander,  cited  also  in  Peake's 
Ev.,  App.  xcii..  Eyre,  C.  J.,  said  that  he  had  always  understood 
that  in  actions  for  words,  the  defendant  might,  in  mitigation  of 
damages,  give  any  evidence  short  of  such  as  would  be  a  comp^lete 
defense  to  the  action,  had  a  justification  been  pleaded;  and  he 
admitted  evidence  to  show  the  existence  of  strong  grounds  of 
suspicion  against  the  plaintiff.  The  libel  charged  him  with 
having  procured  money  from  the  friends  of  persons  convicted  of 
capital  offenses,  under  pretense  of  being  able  to  procure  their 
pardon. 

In  Newsam  v.  Carr,  2  Stark.  69,  Mr.  Baron  Wood  said  that  in 
actions  for  slander,  evidence  that  the  plaintiff  was  a  person  of 
BQBpicious  character,  was  admissible  in  mitigation  of  damages. 
This  was  in  1817.  Oeneral  reports  have  been  admitted  in  miti- 
gation of  damages:  MiUa  v.  Spencer,  Holt  N.  P.  533. 

In  WUliamB  v.  CaUender,  cited  in  a  note  to  Wyait  v.  Chve, 
Holt,  299,  Lord  EUenborough  said  that  the  defendant  might 
give  in  evidence  somewhat  of  the  real  character  of  the  plaintiff, 
to  show  that  it  was  not  unblemished. 

In V.  Moor,  1  Mau.  k  Sel.  284,  reports  that  the  plaintiff  has 

been  guilty  of  practices  similar  to  those  charged,  were  admitted^ 
to  contradict  the  plaintiff's  allegation  that  he  was  of  good  fame, 
tnd  in  mitigation  of  damages.  This  was  upon  the  authority  of 
&r{  of  Leicester  v.  WaJUer,  2  Camp.  251,  reported  also  in  Stark. 


Digitized  by 


Google 


246  Wethebbeb  v.  Mabsh.  [N.  H. 

408.  The  point  there  decided  was  nearly  the  same  inyolved  in 
the  present  case,  and  the  reasoning  of  the  chief  justice  appears 
to  conclude  the  question.  It  was  an  action  for  a  libel,  which 
stated  that  the  plaintiff  had  been  charged  by  his  lady  with  the 
same  offense  for  which  Lord  Audley  had  been  executed  in  the 
reign  of  Charles  I. 

The  defendant's  counsel,  at  the  trial  upon  the  general  issue, 
offered,  in  mitigation  of  damages,  to  proye  that  before  and  at 
the  time  of  the  publication  of  the  libel  it  was  generally  rumored 
that  such  a  charge  had  been  brought  against  the  plaintiff;  that 
there  was  a  general  suspicion  of  his  character  and  habits,  and 
that  his  relations  and  former  acquaintances  bad,  in  consequence, 
ceased  to  visit  him. 

Sir  James  Mansfield,  chief  justice,  said  that  "  as  it  seems  to 
have  been  decided  in  several  cases  that  if  you  do  not  justify, 
you  may  give  in  evidence  anything  to  mitigate  the  damages, 
though  not  to  prove  the  crime  which  is  chaiged  in  the  libel.  I 
do  not  know  how  to  reject  these  witnesses.  Besides,  the  plaint- 
iffs declaration  says  that  he  had  always  preserved  a  good  char- 
acter in  society,  from  which  he  had  been  driven  by  the  insinua- 
tions in  the  libel.  Now  the  question  for  the  jury  is,  whether 
the  plaintiff  actually  suffered  this  gravamen  or  not.  Evidence 
to  prove  that  his  character  was  in  as  bad  a  situation  before  as 
after  the  libel,  must,  therefore,  be  admitted." 

The  judge  instructed  the  jury  accordingly,  and  among  other 
things,  said,  that ''  it  did  not  matter  whether  the  reports  were 
well  or  ill  founded,  provided  they  got  into  many  men's  mouths." 
Thiaipase  seems  to  have  been  followed  by  the  English  decisions: 

^-v.  Moor,  1  Mau.  &  Sel.  284;  East  v.  Chapman,  2  Car.  &  P. 

670;  Stevens  N.  P.  2578. 

The  principle,  however,  has  not  been  acknowledged  in  its  full 
extent  by  the  decisions  in  this  country,  and  its  application  has 
in  various  cases  been  denied:  Maison  v.  Buck,  5  Cow.  499; 
WolcoU  V.  Hall,  6  Mass.  514  [4  Am.  Dec.  173].  And  while  evi- 
dence of  the  plaintiff's  general  bad  character  is  admitted  in  ex- 
tenuation of  the  injury,  evidence  that  he  has  been  generally 
believed  guiliy  of  the  offense  imputed  by  the  slander,  has  been 
rejected.  The  reason  assigned  is,  that  the  object  of  the  pros- 
ecution is  to  silence  such  slanders;  and  it  would  be  impossible  to 
accomplish  the  purpose  if  the  suit  could  be  defeated  by  merely 
proving  their  existence. 

But  the  evidence  is  admitted  only  in  mitigation  of  damages; 
and  if  in  point  of  fact  the  reputation  of  the  plaintiff  has  become 
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fixed  in  respect  to  the  crime  imputed  by  the  common  speech  of 
men,  before  the  utterance  of  the  words  complained  of »  it  is  ob- 
yious  that  the  mischief  occasioned  by  them  is  less  than  if  they  had 
been  the  first  cause  of  the  general  suspicion,  and  had  in  any  just 
sense  given  birth  to  the  in&my  under  which  the  plaintiff  suffers. 

There  is  certainly  a  distinction  between  the  two  cases  which 
ought  to  be  recognized  in  favor  of  the  party  who  has  committed 
only  the  minor  offense  of  charging  a  crime  that  the  accused  has 
be^  so  generally  belieyed  gtdlty  of,  that  he  has  suffered  but 
little  by  the  slander.  The  jury  alone  can  appreciate  that  differ- 
ence by  determining,  upon  the  evidence,  how  far  the  plaintiff 
had  been  sunk  in  infamy  before  the  weight  of  the  slander  com- 
plained of  was  added,  and  how  far  the  aspersions  cast  by  the 
defendant  have  deepened  the  infamy,  if  at  all. 

We  conclude,  therefore,  in  the  conflict  of  opinion,  which  has 
undoubtedly  existed  on  this  question,  that  the  better  reason  is 
with  those  who  admit  the  evidence  to  go  to  the  jury,  to  show 
that  however  unable  the  defendant  has  been  to  prove  the  truth 
of  the  words  uttered,  yet  the  calunmy  they  contain  is  one  under 
which  the  plaintiff  so  unquestionably  lay  before  they  were 
spoken,  that  less  damage  has  resulted  from  them  than  if  the 
reputation  which  they  aspersed  had  been  previously  pure. 

The  defendant  had  spoken  words  charging  the  plaintiff  with 
having  burned  his  buildings  and  the  buildings  of  others.  Now, 
if  before  these  words  were  spoken,  it  had  been  generally  re- 
ported and  believed  that  the  plaintiff  had  committed  those  acts, 
still,  if  the  words  were  untrue,  they  were  unjustifiable.  But 
to  say  that  they  did  the  plaintiff  as  much  damage  as  if  they  had 
first  caused  the  belief  or  suspicion  of  his  guilt,  would  seem  to 
confound  a  plain  and  recognized  distinction. 

How  generally  this  belief  prevailed,  how  firmly  it  was  founded 
in  the  common  mind,  and  to  what  extent  it  excused  or  palliated 
&e  conduct  of  the  defendant,  were  questions  for  the  jury  to  en- 
tertain, and  were  proper  subjects  for  their  consideration  in  as- 
sessing damages,  t)r  determining  whether  any  had  been  sustained. 

We  think,  therefore,  that  the  evidence  was  properly  admitted, 
and  that  there  must  be  judgment  on  the  verdict. 

EvTOKHd  OF  PLAnnmr's  Gxniral  Bad  Gharaotkb  nr  Lxbkl  is  admit- 
lible  in  miUgatioii  of  danuiges  under  the  general  iarae,  though  joatificatioo 
b  pleaded:  Sione  ▼.  Vamey,  30  Am.  Dea  762;  Sanders  v.  Johnson^  36  Id. 
664,  and  note  569;  Marehead  v.  Jones,  Id.  600. 

EviDKNOX  ov  Pbios  Kxpobts  ov  Similab  Katubx  to  wordi  spoken  an 
admissible  in  mitigation  of  damages:  See  Sanders  v.  Johmstmt  86  Am.  Dea 
161,  and  note  660,  where  prior  cases  are  oolleeted. 
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State  v.  Cooper. 

[2  Zabumos,  S3.] 
Pbooubimo  Abobtion  with  Ck)N8ENT  or  THE  Mother  of  the  child  it  not 

an  indictable  offense  at  the  common  law,  unlets  at  the  time  the  mother 

is  quick  with  child. 
Attempi  to  Pbooure  Abortion,  where  the  woman  is  not  quick  with  child, 

is  not  indictable  if  made  with  her  consent. 
Attempt  tu  Procure  Abortion,  Made  mothout  Consent  of  the  woman, 

is  indictable  as  an  aggravated  assault,  although  she  be  not  at  the  time 

quick  with  child.    The  assault  is  against  the  person  of  the  mother,  and 

is  presumed  to  be  without  her  consent. 
Expressions  ''Quick  with  Child"  and  "with  Quick  Child**  are  Sth 

ONYMOUS,  and  there  is  no  foundation  in  law  for  any  distinction  between 

them. 
For  Purpose  or  PuNisHiNa  I>estruction  op  Child,  the  law  reoogniiee  il 

hi  4  living  being  only  after  it  quickens  or  stirs  in  the  womb. 

Ini;ioti£ent     The  facts  appear  from  the  opinion. 

Scqfidd  an  J  the  attorney  general^  for  the  state. 

Whelpley,  for  the  defendant. 

By  Court,  Gbekn,  C.  J.  The  only  point  reserved,  and  sub- 
mitted for  the  opinion  of  this  court,  is  whether  an  attempt  to 
procure  an  abortion,  the  mother  not  being  quick  with  child,  is 
an  indictable  offense  at  the  common  law.  It  may  simplify  the 
inquiry  to  consider  whether  the  procuring  an  abortion  under 
such  circumstances  constitutes  a  crime.  If  the  character  of  the 
act  itself,  when  accomplished,  be  clearly  ascertained,  we  shaU 
be  enabled  with  more  certainty  to  decide  upon  the  ^h^rfti*t^r  of 
a  mere  attempt  to  commit  the  act. 
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Is,  thea,  the  procuring  of  an  abortion,  either  by  means  of 
potions  or  of  an  operation  used  by  the  mother  herself,  or  by  an- 
other with  her  consent,  an  indictable  offense  at  the  common 
law,  unless  the  mother  be  quick  with  child? 

Undoubtedly  the  commission  of  such  an  act  without  the  con- 
Bent  of  the  mother  is  indictable,  as  an  assault  upon  the  mother. 
The  indictment  in  this  case,  charging,  as  it  does  in  one  count, 
that  the  defendant  assaulted  the  mother  and  administered  the 
potions,  and  in  the  other,  that  he  made  the  assault  and  used 
^olence  to  procure  an  abortion,  is  clearly  good,  and  the  court 
^ere  right  in  refusing  to  quash.     The  indictment  charges  an 
^^olt  with  circumstances  of  aggravation.    The  offense  charged 
!^  ^inst  the  person  of  the  mother,  and  is  presumed  to  be,  as 
^  &U  other  cases  of  assault,  without  her  consent. 

But  when  no  assault  is  alleged  or  proved,  where  the  act  is 
done  by  the  mother  herself  or  with  her  assent,  a  very  different 
question  is  presented.    It  was  insisted,  indeed,  upon  the  argu- 
ment, that  the  assent  of  the  mother  was  null;  that  the  offense 
^2i8  of  so  high  a  nature  that  no  assent  of  hers  could  purge  its 
<!funinaliiy.     But  this,  it  is  obvious,  is  begging  the  question. 
The  charge  of  assault,  of  an  offense  against  the  person  of  the 
iQother,  is  clearly  purged  of  criminaliiy  by  her  assent.    The 
^gredient  which,  according  to  the  argument,  gives  character  to 
|he  offense,  and  takes  away  the  power  of  the  mother  to  consent, 
^  the  attempt  to  procure  abortion,  which  it  is  alleged  is  an 
offeuse  against  the  person  of  the  child.    But  the  very  point  of 
uiquirjr  is,  whether  that  be  at  all  an  offense  or  not,  and  whether 
^^  cbild  be  in  ease,  so  that  any  crime  can  be  committed  against 
^^  person. 

In  regard  to  offenses  against  the  person  of  the  child,  a  dis- 

Action  is  well  settled  between  its  condition  before  and  after  its 

^^urth.    Thus,  it  is  not  murder  to  kill  a  child  before  it  be  bom, 

eten  though  it  be  killed  in  the  veiy  process  of  delivery:  Hale's 

P.O.  433. 

There  appears  to  be  at  the  common  law  a  distinction  equally 

well  settled  between  the  condition  of  the  child  before  and  after 

the  mother  is  quick.     "Life,"  says  Blackstone,  "begins,  in 

contemplation  of  law,  as  soon  as  an  infant  is  able  to  stir  in  the 

mother's  womb:"  1  Bla.  Com.  129. 

It  is  not  material  whether,  speaking  with  physiological  aooa* 
ncy,  life  may  be  said  to  commence  at  the  moment  of  quicken- 
ing, or  at  the  moment  of  conception,  or  at  some  intervening 
period.    In  contemplation  of  law,  life  commences  at  the  mo- 
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ment  of  qoiokening,  at  that*  moment  when  the  embryo  giTes 
the  first  physical  proof  of  life,  no  matter  when  it  first  re- 
ceiyed  it. 

The  offense  of  proooritig  an  abortion  seems,  bj  the  ancient 
common-law  writers,  to  be  treated  only  as  an  offense  against 
life.  Thus  Coke  says:  ''  If  a  woman  be  quick  with  child,  and 
by  a  potion  or  otherwise  killeth  it  in  her  womb,  or  if  a  man  beat 
her  whereby  the  child  dieth  in  her  body,  and  she  is  deliTered, 
this  is  a  great  misprision,  but  no  murder:"  3  Inst.  50.  It  was 
anciently  holden  that  the  causing  of  an  abortion  by  giving  a 
potion  to,  or  striking  a  woman  big  with  child,  was  murder;  but 
at  this  day  it  is  said  to  be  a  great  misprision  only,  and  not  mur- 
der, unless  the  child  be  bom  aliye,  and  die  thereof:  1  Hawk.,  b. 
1,  c.  31,  sec.  16. 

If  a  woman  be  quick  or  great  with  child,  if  she  take,  or  an- 
other give  her  any  potion  to  make  an  abortion,  or  if  a  man  strike 
her,  whereby  the  child  within  her  is  killed,  it  is  not  murder  nor 
manslaughter  by  the  law  of  England,  because  it  is  not  yet  in 
rerum  nalurcB^  though  it  be  a  great  crime :  1  Hale's  P.  C.  433.  If 
a  woman  be  quick  with  child,  and  by  a  potion  or  otherwise  killeth 
it  in  her  womb,  or  if  any  one  beat  her  whereby  the  child  died  in 
her  body,  and  she  is  delivered  of  a  dead  child,  this,  though  not 
murder,  was  by  the  ancient  law  homicide  or  manslaughter.  But 
the  modem  law  doth  not  look  upon  this  offense  in  quite  so 
atrocious  a  light,  but  merely  as  a  heinous  misdemeanor:  1  Bla. 
Com.  129. 

In  two  of  these  authorities  (Hale  and  Hawkins)  the  term 
"  big"  or  "  great"  is  obviously  used  as  tantamount  to  **  quick." 
In  all  of  them,  the  authors  are  treating  of  the  crime  of  murder, 
of  the  offense  against  human  life;  and  they  distinguish  between 
the  destruction  of  the  life  of  the  infant  before  and  after  birth. 
There  is  in  none  of  them  a  reference  to  the  mere  procuring  of  an 
abortion  by  the  destruction  of  a  foetus  unquickened,  as  a  crime 
against  the  person  or  against  God  and  religion.  Abortion,  as  a 
crime,  is  to  be  found  only  in  modem  treatises  and  in  modem 
statutes.  No  trace  of  it  is  to  be  found  in  the  ancient  common-law 
writers.  Bracton ,  indeed,  uses  language  which  at  first  view  might 
seem  to  favor  a  different  conclusion.  He  says:  **Si  aliquis, 
mtUierem  pregnarUem  perctisserU,  vel  ei  venenum  dederU,  per  quod 
fecerit  abortionem,  «i  puerperiem  jam/ormatum  fuerii,  et  maxim$ 
91  animaium,/acit  homicidum:"  Brae.,  lib.  3,  c.  21. 

He  is  treating,  however,  of  the  crime  of  homicide,  and  it  if 
perfectly  certain,  by  the  unanimous  concurrence  of  all  the  an* 
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thoritieSy  that  that  offense  could  not  be  committed  "iinleBS  tne 
''bild  had  q^dckened. 

So  fur  atf  my  researches  haye  gone,  I  have  found  no  precedent, 
no  authority,  nor  eyen  a  dictum  (prior  to  Lord  Ellenborough's 
act,  43  Qeo.  m.,  c.  58),  which  recognizes  the  mere  procuring 
of  an  abortion  as  a  crime  known  to  the  law. 

There  is  a  precedent  in  3  Ch.  Cr.  L.  557,  which  has  been 
frequently  referred  to  in  support  of  the  principle,  that  an  at- 
tempt to  procure  an  abortion  was  a  crime  at  the  common  law. 
Properly  considered,  howeyer,  it  is  rather  an  authority  the  other 
way.  It  charges,  in  each  of  its  counts,  an  assault  by  the  de- 
fendant upon  the  mother;  it  is,  indeed,  a  mere  indictment  for 
an  assault  with  droumstances  of  aggrayation.  It  contains  no 
count  for  the  mere  procuring  of  an  abortion,  or  for  an  attempt 
to  commit  the  offense;  thus  affording  a  strong  indication  that 
the  pleader  deemed  some  other  ingredient  necessary  to  con- 
stitute a  crime.  It  has  been  weU  obseryed,  moreoyer,  that  the 
indictment  contains  ayerments,  which  if  not  directly,  yet  by 
necessary  or  fair  implication,  show  that  the  child  had  quickened. 
It  is  remarkable,  too,  that  this  indictment  was  drawn  at  trinity 
term,  42  G-eo.  m.  The  next  year  Lord  Ellenborough's  act  was 
passed,  declaring  the  procuring  of  an  abortion,  though  the 
mother  be  not  quick  with  child,  a  felony.  It  seems  not  improb- 
able that  a  supposed  defect  in  the  law,  in  the  yery  particular 
now  under  consideration,  led  to  the  passing  of  the  act. 

The  distinction,  thus  clearly  recognized  in  the  ancient  law, 
between  the  condition  of  the  child,  and  the  consequent  crim- 
inality of  an  act  tending  to  its  destruction,  before  and  after 
qmckening,  has  been  fully  recognized  by  the  earlier  legislation 
upon  the  subject.  Thus  the  statute  of  43  Geo.  m.,  makes  it  a 
capital  offense  to  cause  the  miscarriage  of  a  woman  quick  with 
dnld,  and  a  felony  of  a  mitigated  character  to  cause  a  miscar* 
riage  before  the  quickening. 

The  earlier  legislation  in  this  country  upon  the  subject  re- 
cognizes the  same  distinction:  2  B.  S.,  N.  Y.,  1829,  661,  88,  9; 
694,  sec.  21;  B.  S.,  Ohio,  1804,  252;  B.  S.,  Conn.,  1838, 145, 
see.  15.  It  is  only  in  yery  recent  statutes  that  the  distinction 
bas  been  abolished. 

By  the  laws  of  most  countries,  this  crime  is  punished  with 
more  seyerity  if  committed  after  the  quickening,  than  before* 
The  Boman  penal  code  made  the  same  distinction:  Male's  Jnr. 
Ved.  118. 

It  is  true  that,  for  certain  dyil  purposes,  the  law  regards  an 
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in&nt  as  in  being  from  the  time  of  conception,  yet  it  seems  no- 
where to  regard  it  as  in  life,  or  to  have  respect  to  its  preservation 
as  a  living  being.  So,  if  the  mother  be  convicted  of  a  capital 
offense/the  mere  fact  of  pregnancy  is  of  no  avail  to  stay  ezeca- 
tion  of  the  sentence  of  death.  It  is  only  when  the  mother  is 
found  "  quick  with  child  "  that  the  sentence  is  respited  till  after 
delivery:  4  Bla.  Com.  395. 

In  a  modem  case,  a  distinction  was  ^en  by  a  learned  judge 
upon  the  circuit,  between  the  terms  '* quick  vnth  child"  and 
"  with  quick  child,"  and  it  was  said  that  the  former  term  means 
simply  having  conceived:  Regina  v.  Wycherley,  8  Car.  &  P.  262. 
There  is  no  foundation  whatever  in  law  for  this  distinction. 
The  ancient  authorities  show  clearly  that  the  terms  are  synony- 
mous, both  importing  that  the  child  had  quickened  in  the  womb, 
and  that  the  period  had  arrived  when  the  life  of  the  in&nt,  in 
contemplation  of  law,  had  commenced:  Sarah  BayrUon's  Case, 
U  St.  Tr.  684;  1  Hale's  P.  C.  368;  4  Bla.  Com.  395. 

In  England  there  does  not  appear  to  have  been  any  adjudica- 
tion upon  the  point  now  under  consideration.  But  the  supreme 
court  of  Massachusetts  have  decided  that  the  procuring  of  an 
abortion,  unless  the  mother  be  quick  vnth  child,  is  not  an  in- 
dictable offense  at  the  common  law:  CommonweaUh  v.  Parker,  9 
Mete.  263  [43  Am.  Dec.  396];  CommonweaUh  v.  Banga,  9  Mass. 
888. 

Two  modem  elementary  writers  upon  criminal  law,  of  ac- 
knowledged reputation,  have  given  some  countenance  to  the 
idea,  that  the  mere  attempt  to  procure  an  abortion  is  an  indict- 
able offense  at  the  common  law:  1  Buss,  on  Cr.  540;  Bosc.  Cr. 
Ev.  190.  Neither  of  them,  however,  states  the  principle  vrith 
confidence,  nor  distinguishes  between  the  condition  of  the  child 
before  and  after  quickening.  Both  refer  to  the  precedent  in 
Chitty's  Criminal  Law  as  the  only  authority  for  the  proposition. 
That  precedent,  as  has  been  seen,  does  not  support  the  doctrine: 
See,  also,  1  Lewis'  Cr.  L.  1,  note  b. 

In  a  recent  American  treatise  upon  criminal  law,  the  proposi- 
tion that  the  proctiring  of  an  abortion  was  indictable  at  the 
common  law,  had  been  stated,  and  advocated  with  much  learn- 
ing: Whart.  Cr.  L.  808;  Whart.  Prec.  108.  The  only  direct 
authority  cited  in  support  of  the  doctrine,  is  the  case  of  The 
CtfmmontoeaUh  v.  Demain^  decided  by  the  supreme  court  of 
Pennsylvania,  at  January  term,  1846,  and  reported  in  6  Pa.  L. 
J.  29.  Although  in  that  case  the  point  appears  to  have  been 
elaborately  argued  by  counsel,  it  does  not  appear  to  have  been 
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decided  by  the  oonrt.  On  the  contraiy,  the  court  are  reportod 
as  declaring  that  the  indictment  before  them  sufficiently  averred 
that  the  party  injured  was  pregnant  and  quick  with  child,  which 
was  destroyed  and  killed.  The  obvious  inference  would  seem 
to  be,  that  the  court  regarded  the  fact  that  the  child  was  quick 
(either  by  direct  aTerment  or  necessary  implication)  as  essential 
to  the  validity  of  the  indictment.  It  is  difficult  to  perceive  how 
the  court  could,  in  any  aspect  of  that  case,  have  sustained  the 
demurrer.  The  indictment  (like  the  precedent  in  Chitty) 
charged  that  the  defendant  committed  an  assaxQt  upon  the 
woman,  and  was  clearly  a  good  indictment  at  common  law. 

We  are  of  the  opinion  that  the  procuring  of  an  abortion  by 

the  mother,  or  by  another  with  her  assent,  unless  the  mother  be 

<imck  with  child,  is  not  an  indictable  offense  at  the  common 

l^w,  and  consequently  that  the  mere  attempt  to  commit  the  act 

^  not  indictable.    There  is  neither  precedent  nor  authority  to 

^Pport  it.     If  the  good  of  society  requires  that  the  evil  should 

^  suppressed  by  penal  inflictions,  it  is  far  better  that  it  should 

00  done  by  legislative  enactments  than  that  courts  should,  by 

I'ttdicial  construction,  extend  the  penal  code  or  multiply  the 

objects  of  criminal  punishment.     We  deem  it  unwise  upon  this 

object  to  occupy  debatable   ground.      A  reasonable  doubt 

^ould  be  resolved  in  favor  of  the  accused. 

This  indictment  is  valid;  but  if  upon  the  trial  it  appears  that 
the  means  used  to  procure  the  abortion  were  used  with  the  con- 
sent of  the  mother,  the  defendant  must  be  acquitted. 

BAin>OLPH  and  Oodem,  JJ.,  concurred. 

ABOBnoir,  Pkbtormiko  Opkbatiok  to  Pboduob,  is  not  LmiosABLi  al 
oommon  Uw,  if  done  with  the  woman's  consent,  unless  she  is  quick  with 
child:  CamnumweaUhy.  Parker,  43  Am.  I>ec.  396. 

Thb  FBni cipal  CASS  IS  BsrxBBKD  TO  in  8t€Ue  T.  Otdkkt,  14  Vroom,  89, 
where  it  is  said  that  the  act  of  March  1,  1849,  was  passed  to  remedy  an  ad- 
judged defect  in  the  law  of  New  Jersey,  that  to  cause  or  procure  an  ahortioo 
before  the  child  is  quick  wss  not  a  criminal  offense  at  common  law  or  by  any 
sUtoteof  thatsUte. 


DiQir  EX  DEM.  Tbxjmbull  v.  Gibbons. 

[a  gAasfiTs.  117.] 
Will*  CAN  NOT  BS  Sr  Asids  bt  Coubt.  because  of  its  disapprobation  of 
the  motive  that  actuated  the  testator,  or  of  the  disposition  that  he  makei 
of  his  property,  unless  there  is,  not  merelyin  the  motives,  but  in  the 
actual  dispodticm.  something  which  is  against  good  morals  or  agaiml 
p^blio  policy. 


Digitized  by 


Google 


254  Trumbull  v.  Gibbons.  [New  Jersey, 

Whxes  CoxDinoN  Subsxquent  in  Devise  of  Lands  is  Bad,  the  estate 
deriBod  is  discharged  of  the  condition,  and  is  absolate  in  the  first  taker. 

IxsANTFT  OF  Testatob,  IF  Relied  UPON  TO  DEFEAT  WiLL,  miist  be  proved. 

Paktial  Insanity  of  Testator  mat  Invaudats  Will  which  is  proved  to 
have  been  the  direct  result  of  such  insanity.  Bat  where  the  facts  of  the 
case  are  sufficient  to  account  for  the  motives  of  the  testator  in  making 
the  disposition  of  his  property  that  he  does,  there  is  no  reason  for  re- 
spiting to  the  explanation  of  monomania  or  any  other  form  of  insanity. 

Influence  Aoquibed  over  Testator  by  Kind  Offices,  or  even  by  per- 
suMion  unconnected  with  fraud  or  contrivance,  is  not  such  undue  influ- 
ence as  will  invalidate  a  wilL 

Ejeotment  to  recover  certain  lands.  The  lessors  of  the 
plaintiff  claimed  title  as  the  heirs  at  law  of  Thomas  Gibbons. 
The  defendant,  William  Gibbons,  claimed  title  under  the  will 
of  said  Thomas  Gibbons.  The  jury  rendered  a  verdict  for  the 
defendant,  and  a  rule  nisi  was  obtained  to  set  aside  the  yerdict 
and  for  a  new  trial.     The  other  facts  appear  from  the  opinion. 

W,  Pennington  and  Homblowery  for  the  plaintiff. 

Vroom  and  Wood,  for  the  defendant. 

By  Court,  Cabfenteb,  J.  The  amount,  directly  or  indirectly, 
involved  in  the  present  controversy,  rather  than  any  intrinsic 
difficulty  in  the  questions  raised,  has  given  importance  to  the 
argument  of  this  cause.  A  new  trial  is  sought,  chiefly  on  the 
ground  of  misdirection,  partly  in  regard  to  matters  apparent 
on  the  face  of  the  will,  and  partly  matters  extrinsic,  arising  in 
the  course  of  the  trial. 

1.  I  shall  first  make  some  remarks  upon  the  construction  of 
the  will,  remarks  which  I  intend  to  apply  only  to  the  character 
and  validity  of  the  disposition  of  the  real  estate  in  this  state.  I 
shall  look  for  the  legal  character  of  that  disposition,  not  in  the 
motives  and  feelings  which  actuated  the  testator,  but  in  the  na- 
ture of  the  disposition  itself.  That  the  will  was  the  offspring 
of  an  immoral  and  irreligious  state  of  feeling;  that  the  motives 
which  led  to  it  were  uncharitable,  antichristian,  or  even  impious, 
according  to  my  judgment,  can  have  no  effect  on  this  branch  of 
the  inquiry.  What,  then,  was  the  disposition  made  by  the  tes- 
tator? 

In  the  first  place,  he  devises  certain  enumerated  estates, 
among  them  the  premises  in  controversy,  to  William  Gibbons, 
his  heirs  and  assigns  forever,  and  adds,  that  in  case  William 
Gibbons  should  die  without  lawful  issue,  the  said  estates  should 
go  over  to  certain  specified  religious  and  charitable  ii^stitutions. 
It  is  not  necessary  to  inquire  whether  these  words,  standing 
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alone,  would  or  wotild  not  create  an  estate  tail.  They  do  not 
stand  alone,  but  are  qualified  and  controlled  by  subsequent  dis- 
positions in  the  will.  The  testator  then  adds  these  words  to  the 
clause  abeadj  referred  to: 

'- 1  do  hereby  mean  and  intend  that  all  the  property,  real  and 
personal,  given,  devised,  and  bequeathed  to  my  said  son,  shall  by 
no  casualty  in  this  life  go  to  John  M.  Trumbull,  or  all  or  any  of 
his  children,  or  one  or  more  of  their  or  either  of  their  descend- 
ants."   And  in  the  su^bsequent  clauses  he  attempts  to  carry  this 
declared  intention  into  effect.    In  a  succeeding  clause,  other 
estates  are  also  giyen  to  William  GKbbons,  his  heirs  and  assigns 
forever,  with  a  Umitation  over  in  case  of  his  death  without  issue 
or  without  such  will  as  would  exclude  Trumbull  and  his  family 
from  the  enjoyment  of  any  part  of  his  estate.    But  the  condi- 
tions attempted  to  be  imposed  are  all  to  be  found  in  a  subse- 
quent clause  of  the  will,  which,  therefore,  it  will  only  be  neces- 
sary for  me  further  to  recite: ''  And  my  said  estates,  in  the  states 
of  Georgia,  New  Jersey,  South  Carolina,  and  New  York,  are 
given,  devised,  and  bequeathed  to  my  said  son,  William  Gib- 
bons, upon  the  following  further  conditions,  that  is  to  say:  if 
he  should  die  without  any  lawful  issue  and  without  making  a 
last  will  and  testament,  or  if  he  should  make  a  last  will  and  tes- 
tament, and  thereby  devise  and  bequeath  any  part  of  my  estate 
devised  and  bequeathed  to  him,  etc.,  to  John  M.  Trumbull  or 
*o  his  children,  etc.,  or  their  or  either  of  their  descendants,  or 
•^  any  person  in  trust  for  all  or  either  of  them,  or  any  part  of 
il$B  proceeds,  or  as  a  part  of  his  estate  while  in  my  possession; 
^^  i£  it  shall  appear  after  his  death  that  my  said  son,  William 
0M>hoLB,  had,  in  any  period  of  his  life  after  this  date,  given  any 
property  of  any  kind,  or  money  arising  from  what  funds  or 
source  it  may  (even  if  it  should  be  from  property  I  have  already 
g^Ten  my  said  son),  to  the  said  John  M.  Trumbull,  or  either  of 
his    children  or  descendants,  then  and  in  any  such  case  the 
®®***®>  by  this,  my  will,  devised  and  given  to  my  said  son, 
Bhall  go  to  the  public  uses  hereinbefore  expressed,  and  not  pass 
^  ^wiy  such  deeds  or  testamentary  dispositions."    To  which 
^nee  the  testator  added  a  most  extraordinary  prayer  for  sue- 
^^^  in  this  unnatural  exclusion. 

-'^Qae  limitations  and  conditions,  so  attempted  to  be  imposed 

^^  Uie  principal  devisee,  and  which  are  drawn  in  question  in 

,    piresent  controversy,  stripped  of  the  peculiar  phraseology 

^^  "Which  the  testator  has  chosen  to  invest  them,  I  think  wiU 

^  ^oi^2id  to  be  substantially  the  following:  If  William  Gibbons 
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should  die  trifhout  lawful  issue  and  without  will,  or  if  he  shotild 
make  a  last  will,  and  giye  or  devise  any  part  of  the  estate  de^  . 
rived  from  the  testator  to  John  M.  Trumbull,  or' any  of  hia 
descendants,  or  if  it  should  appear,  after  the  death  of  William 
Gibbons,  that  he  had  ever  so  given  any  of  such  estate,  or 
any  part  of  the  proceeds  thereof  (or  indeed  funds  arising  from 
any  source),  that  then  the  estate  should  go  over  to  the  chariides 
specified  in  the  will.  It  is  to  be  seen  whether  this  devise  gives 
any  estate  known  in  the  law,  whether  the  conditions  annexed 
are  unlawful,  and,  if  so,  whether  they  avoid  the  primary  estate, 
or  whether  the  whole  disposition  is  void,  because  against  sound 
morals  and  against  sound  policy. 

The  position  taken  by  the  defendant's  counsel  is  dearly 
sound,  that  no  court  will  attempt  to  set  aside  a  will  on  account 
of  its  disapprobation,  however  strong,  of  the  motives  that  actu- 
ated the  testator,  or  of  the  disposition  made  by  him.  The  power 
of  disposition  belongs  equally  to  the  good  and  to  the  bad,  and 
wills  can  not  be  set  aside  merely  because  imequal  or  unjust.  If 
capacity,  formal  execution,  and  volition  appear,  the  will  of  the 
most  impious  man  must  stand,  unless  there  is  something,  not  in 
the  motives  which  led  to  the  disposition,  but  in  the  actual  dispo- 
sition, against  good  morals  or  against  public  policy.  It  may  be 
harsh  and  severe,  it  may  be  extremely  cruel,  under  some  circum- 
stances, to  disinherit  one  child,  and  to  bestow  the  whole  estate 
upon  another,  but  if  the  testator  be  of  disposing  mind  and 
memory,  and  duly  execute  such  will  in  the  forms  prescribed  by 
law,  no  court  can  interfere.  If  this  will,  or  any  of  the  devises 
contained  in  the  will,  be  void,  it  must  be  on  other  grounds  than 
those  to  which  I  have  referred. 

When  a  devise  over  depends  upon  a  definite  failure  of  issue, 
an  estate  in  fee  with  an  executory  devise  over  is  created,  but 
when  such  devise  over  is  made  to  depend  upoii  an  indefinite 
failure  of  issue,  it  becomes  a  contingent  remainder  limited  on 
an  estate  tail.  That  a  definite  failure  of  issue  is  here  meant  is 
very  clear,  the  dying  without  issue  being  connected  with  the 
further  contingency  of  dying  without  making  a  last  will.  There 
is  a  strong  analogy  between  this  limitation  and  one  lately  imder 
the  consideration  of  this  court,  in  the  case  of  Armstrong  v.  Kent, 
1  Zab.  509.  In  that  case,  after  words  of  disposition,  which, 
standing  alone,  would  have  carried  a  fee,  the  testator  added  a 
limitation  over,  in  case  the  first  taker  died  without  heirs  and 
intestate.  The  court  held  that  a  power  of  disposition  by  will 
was  implied;  that  such  power  of  disposition  was  inconsistent 
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wiih,  and  defeated  the  limitation  oyer,  and  that  conseqoentlj 
the  estate  wasf  absolute  in  the  first  taker.  See,  also,  Cuthberi 
Y.  Furrier,  1  Jac.  415;  Oreen  v.  Harvey,  1  Hare,  428;  4  Kent's 
Com.  270  et  geq.  If  the  language  of  this  will  comes  within  the 
case  of  Armstrong  t.  Kent,  the  limitation  oyer  in  such  case  will 
Dot  be  good  by  way  of  executory  deyise.  If  it  were  simply  vu 
case  of  dying  without  issue  and  without  will,  in  such  case,  the 
limitation  oyer  not  being  good,  the  first  estate  would  become 
abeolute.  But  this  phraseology  is  coupled  with  the  further 
conditions  which  are  attempted  to  be  imposed.  The  power  of 
disposition  by  will'  is  not  absolute;  but  there  is  this  further 
condition  annexed,  that  if  the  deyisee  should  in  any  way  giye 
any  part  of  any  property  deriyecl  from  the  testator  to  Trumbull, 
or  to  any  of  his  family,  the  estate  should  be  forfeited  and  go 
over.  Whether  good  or  bad,  this  is  a  condition  subsequent  in 
its  veiy  nature.  It  is  a  condition  to  defeat  ,the  estate  giyen, 
and  not  one  upon  which  the  estate  was  to  yest.  If  a  condi- 
tioDal  limitation  because  an  estate  is  limited  oyer  on  the  breach 
of  the  condition,  still  the  limitation  oyer  was  intended  to  take 
effect  only  on  a  contingency,  which  must  happen,  if  at  all,  ^ub- 
sequenUy  to  the  yesting  of  the  primary  estate.  If,  then,  the 
condition  be  bad,  the  estate  is  discharged  of  the  condition,  and 
is  abeolute  in  the  first  taker. 

It  has,  howeyer,  been  urged  by  the  defendant's  counsel  that 
the  condition  is  one  simply  in  restraint  of  alienation  to  a  partio- 
nlar  person  and  to  his  heirs,  and  that  such  condition  is  good. 
It  is  not  necessary  for  the  present  purpose  to  settie  whether  the 
^condition  be  good  or  bad.  The  present  case,  perhaps,  goes 
much  further  than  any  case  cited  on  the  argument,  being  an 
attempt,  not  merely  to  restrain  alienation  by  grant  or  deyise  to 
TrombuU  or  his  heirs,  but  to  shut  out  one  branch  of  the  testa- 
tor's descendants  from  the  possibility  of  receiying  aid  from  the 
devisee,  whateyer  might  be  their  necessity  or  the  urgency  of 
their  distress.  The  testator  makes  it  a  condition  that  if  the 
devisee  should  giye  any  property  of  any  kind,  or  money  arising 
bom  any  source,  to  Trumbull  or  any  of  his  descendants,  then 
the  estates  should  go  oyer.  Such  condition  might  weU  be  hel^ 
bad  without  infringing  the  generally  receiyed  rule  as  .to  partial 
restraints  or  alienation;  but,  as  I  haye  already  said,  it  is  not 
iieceesazy  to  consider  or  to  settle  the  question.  Suppose  the 
conditions  to  be  declared  bad  as  con/ra6onosYnore8,  as  an  attempt 
to  impose  an  uncharitable,  unchristian  restraint  upon  the  deyisee, 
still  the  primary  deyise  would  not  fail;  it  would  be  simply  dis* 
Am.  Dbo.  Yol.  u— it 
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charged  of  the  condition,  and  rendered  absolute.  The  author- 
ities  are  clear,  and  further  discussion  on  this  point  seems  unneces- 
sary. 

2.  But  it  has  been  urged  with  great  earnestness,  on  the  side 
of  the  ]essors  of  the  plaintiff,  that  there  was  hallucination  of 
mind  on  the  part  of  the  testator  towards  Trumbull  and  his  fam« 
Uy,  a  causeless  and  unwarrantable  dislike  amounting  to  mono- 
mania, and  that  this  state  of  feeling  was  caused,  or  at  anj  rate 
practiced  on  by  the  son,  who  thus  obtained  the  disposition  in 
his  own  faTor. 

Every  person  is  presumed  to  be  of  sound  mind  until  the  con- 
trary is  proTed;  it  is  therefore  incumbent  on  the  party  attempt- 
ing to  defeat  a  will  on  the  ground  of  the  testator's  insanity,  to 
proTe  the  existence  of  such  disability.  The  rule  is  well  estab- 
lished by  authority,  and  it  is  one  which  is  in  accordance  with 
sound  reason.  He  who  wishes  to  impeach  a  will  for  such  cause 
must  support  his  allegation  by  proof  before  he  can  overcome 
the  presumption  which  the  law  raises  of  the  sanity  of  the  testa- 
tor: Shelf.  onLun.  274;  Sloan  v.  Maxwell,  2  Green's  Ch.  581. 

This  is  not  one  of  those  cases  in  which  it  is  a  question  what 
amount  of  capacity  will  enable  a  testator  to  dispose  of  his  estate, 
or  what  weakness  of  understanding  will  disable  him  from  so 
doing.  It  was  not  contended  in  the  argument  that  there  was 
anything  in  the  case  to  show  general  insanity  or  a  general  want 
of  testamentary  capacity  on  the  part  of  the  testator.  He  was  a 
man  of  unusual  powers  of  mind,  and,  as  the  evidence  shows, 
he  retained  those  powers  nearly  or  quite  to  the  close  of  his  life, 
certainly  down  to  the  period  of  making  this  will.  But  while  it 
is  admitted  that  he  was  a  man  of  more  than  ordinary  vigor  of 
intellect,  yet  it  is  said  that  he  labored  under  a  morbid  state  of 
mind,  of  the  character  already  mentioned,  and  that  the  will  was 
the  offspring  of  such  feelings. 

When  delusion  exists  in  the  mind  of  a  person  on  one  or  more 
subjects  only,  it  is  termed  partial  insanity.  I  do  not  question 
but  that  partial  insanity  will  invalidate  a  will  which  appears  to 
have  been  the  direct  result  of  such  insanity,  though  the  testator, 
at  the  time  of  making  it,  may  have  been  sane  in  other  respects 
upon  ordinary  topics.  The  great  case  of  Dew  v.  Clark,  2  Add. 
E.  B.  102,  may  be  considered  as  establishing  this  doctrine. 
The  testator  in  that  case  harbored  the  most  unfounded  and  un- 
reasonable impressions  in  regard  to  the  character  of  an  only 
daughter,  against  whom,  in  consequence,  he  entertained  an  un- 
natural dislike.     He  imagined  that  the  daughter  was  vile,  profli- 
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gate,  and  deprayed  in  the  highest  degree,  and  treated  her  ao 
cordinglj  with  the  utmost  seyeriiy,  and  even  cmeliy,  and  finallj 
cat  her  off  in  his  will  with  an  inadequate  provision.     It  was  a 
dislike  founded  purely  on  delusion.    It  was  satisfactorily  shown, 
that  while  this  delusion  had  gained  such  possession  of  his  m^nd 
that  nothing  coxQd  shake  his  belief,  yet,  in  point  of  fact,  she 
was  amiable  in  disposition,  engaging  in  her  manners,  of  supe- 
rior nataial  talents,  diligent,  dutiful,  affectionate,  modest,  and 
Tirtaous,  and  giving  no  occasion  for  the  extraordinary  feelings 
exhibited  by  the  father.    The  will,  being  proved  to  be  the  direct 
ofbpring  of  this  delusion,  was  set  aside  and  declared  void  by 
the  distinguished  judge  before  whom  the  cause  was  first  heard; 
and  his  judgment  was  subsequently  sustained  by  the  courts  be- 
fore which,  by  appeal  or  otherwise,  it  was  brought  for  review. 
The  case  turned  on  the  fact  of  a  remarkable  delusion,  the  only 
clear  test  of  insanity,  unquestionably  proved,  and  it  has  since 
received  the  unqualified  approbation  of  the  profession:  See  S. 
0.  wh  nom.  Clark  v.  Dew^  on  application  for  commission  of  re- 
view: 1  Buss.  &  M.  103;  Shelf,  on  Lun.  297. 

In  what  does  the  alleged  delusion  consist,  or  how  has  it  been 
exhibited  in  the  present  case  ?  I  have  carefully  looked  through 
tile  testimony  to  be  found  in  the  case  prepared,  and  in  the  docu- 
ments, including  the  diary  and  the  libels,  which  evidence  I  am 
not  disposed  to  recapitulate  or  record.  It  is  sufficiently  referred 
to  and  stated  in  the  charge  of  the  chief  justice  for  the  present 
pnipose,  audit  undoubtedly  exhibits  a  sad  instance  of  the  extent 
to  which  family  feuds  may  be  carried.  There  seems  to  have 
been,  on  the  one  side,  an  imperious  and  haughty  temper  sus- 
tained by  wealth  and  power,  and  restrained  by  no  softening  in- 
fluences from  moral  or  religious  principles.  On  the  other,  as  I 
take  it,  there  was  great  imprudence  on  the  part  of  a  daughter 
and  son-in-law  in  dealing  with  the  errors  of  an  uncontrollable 
and  violent  parent,  upon  whom  they  were  dei>endent.  But  I 
can  find  nothing  like  delusion  or  insanity.  The  first  dissatis- 
faction and  incipient  dislike  were  heightened,  by  continued  dis- 
pntes  and  irritation,  into  settled  aversion  and  enmity;  but  this 
was  the  result  of  obvious  causes  having  an  actual  existence,  and 
not  the  consequence  of  imaginary  difficulties.  The  rebukes  for 
alleged  licentiousness,  the  disputes,  and  difficulties  with  regard 
to  property,  threatened  divorce,  the  libel  suit,  all  these  matters 
which  embittered  the  feelings  of  the  testator  in  the  highest 
degree,  were  not  mere  imaginary  causes  of  offense.  These  and 
<^to  successive  bitter  quarrels  between  the  testator  and  his  sou- 
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in-law,  daughter,  and  family,  certainlj  ocomred,  and  they  iBU>- 
count  for  the  provisionB  of  the  will,  by  which  the  latter  'weare 
disinherited,  without  any  i^ecessitj  to  resort  for  explanation  to 
monomania  or  any  other  form  of  insaniiy.  No  one  witness  pro- 
duced, not  eyen  Mr.  Trumbull  himself,  towards  whom  this  hal- 
lucination w:;^  said  chiefly  to  exist,  has  expressed  the  opinion 
that  the  testator  was  in  the  slightest  degree  insane. 

The  idea  of  imdue  influence  need  not  be  resorted  to  in  order 
to  account  for  a  result  which  might  naturally  flow  from  causes 
such  as  have  been  merely  alluded  to;  certainly  it  must  be  clearly 
proved,  and  can  not  be  iiif erred  under  such  circumstances.  It 
has  been  said,  that  the  influence  to  vitiate  a  testamentary  act 
must  amount  to  force  and  coercion  destroying  free  agency,  im- 
portunity which  could  not  be  resisted,  and  which  was  yielded 
to  for  the  sake  of  peace,  so  that  the  motive  was  tantamount  to 
force  or  fear. 

It  is  not  the  influence  acquired  by  kind  offices,  or  even  by 
persuasion  imconnected  with  fraud  or  contrivance;  though  if 
persuasion  or  other  means  of  influence  be  connected  with 
fraud,  it  may  admit  of  a  far  difierent  consideration.  Fraud 
may  be  employed  as  a  means  of  influencing,  and  may  afford 
ground  for  impugning  a  testamentary  act  no  less  ihsai  force, 
and  the  peculiar  relation  between  the  testator  and  the  party 
benefited,  as  client  and  attorney,  etc.,  when  the  former  was 
weak  and  liable  to  imposition,  has  been  held  to  furnish  strong 
presumptions  in  regard  to  undue  influences.  But  I  can  see  no 
such  evidence  in  this  case  as  will  support  the  charge.  No 
direct  coercion  can  be  pretended;  but  the  relation  between  the 
testator  and  his  son,  in  connection  with  the  circumstances 
under  which  the  alienation  in  the  family  took  place,  and  in  con- 
nection with  the  circumstances  under  which  the  will  was  made, 
and  the  character  of  the  dispositions  for  the  benefit  of  the  son, 
are  relied  on  as  proving  or  authorizing  the  inference  that  the 
prejudices  and  feelings  of  the  father  were  practiced  upon. 
These  circumstances  were  recapitulated  by  the  judge  in  his 
charge^  and  submitted  to  the  juiy  as  grounds  for  a  vigorous  ex- 
amination, and  they  would,  as  stated,  go  far  to  raise  suspicion, 
if  the  father  had  been  a  man  likely  to  be  controlled  or  influenced, 
if  the  disposition  had  not  been  in  accordance  with  intentions 
long  previously  expressed.  The  employment  and  payment  of 
the  scrivener  by  the  son,  the  aid  he  gave  in  drafting  the  will,  his 
conduct  towards  Trumbull,  his  connection  with  the  printing  of 
the  libel,  and  the  part  taken  in  drawing  and  signing  the  cove- 
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nant,  nndonbtedly  deserved  attention  at  the  trial,  and  tinder 
some  circnmBtances  might  have  weighed  much  in  the  investiga- 
tioD.  Yet  still  they  are  but  mere  grounds  of  suspicion,  while 
the  character  and  conduct  of  the  testator  repel  the  idea  that  he 
was  operated  on  by  any  such  extrinsic  influence  as  could  be 
effectiTe  to  Ret  aside  his  will. 

The  father  was  a  man  who,  according  to  the  testimony,  could 
Dot  be  controlled,  ''a  man  of  strong  mind,  strong  passions, 
strong  prejudices,  and  strong  self-will."  He  had  quarreled 
with  Trumbull  years  before:  additional  causes  of  irritation  had 
from  time  to  time  sprung  up,  in  regard  to  which  there  is  no 
proof  that  they  were  stimulated  or  aggravated  by  the  son;  and 
eren  if  such  had  been  the  case,  it  could  scarcely  have  been  urged 
as  a  ground  for  impugning  a  will  made  so  long  subsequent. 
He  had  repeatedly  declared  that  in  a  certain  event  he  would  cut 
off  Trumbull  and  his  children  from  all  further  benefit  of  his 
estate;  and  when  that  event  occurred,  which  dei>ended  on  the 
action  of  Trumbull  himself,  he  reiterated  his  determination,  to 
which  he  unalterably  adhered.  In  1819  he  made  a  will,  in 
which  he  carried  that  determination  into  effect,  and  in  two  or 
three  subsequent  codicils,  all,  as  well  as  the  will  just  referred 
to,  his  own  handwriting,  his  continued  action  was  in  perfect 
accordance  with  his  previously  declared  intentions.  These 
former  wills  and  his  antecedent  declarations  and  conduct  were 
all  in  entire  accordance  with  the  actual  disposition  finally  made, 
and  leave  no  other  conclusion  on  my  mind  but  that  the  last  will 
was  the  result  of  a  deliberate  determination  on  the  part  of  the 
testator,  and  not  of  any  extrinsic  influence.  In  my  judgment, 
tlie  jury  rightly  responded  to  the  inquiry,  so  emphatically  and 
BO  properly  put  to  them  in  the  charge,  that  they  were  to  inquire, 
not  whether  the  will  was  a  fair  will,  a  just  wiU,  an  equitable 
will,  the  will  of  a  Idnd-hearted  and  right-thinking  man,  but 
whether  it  was  the  will  of  Thomas  Gibbons.  The  judge  prop- 
erly pnt  the  case  to  the  jury  with  a  directness  and  an  emphasis 
Boitahle  to  the  occasion.  No  other  verdict  could  have  stood, 
and  it  was  right  that  the  jury  should  not  be  permitted  to  err 
from  feelings  which  possibly  may  have  been  excited  by  the 
harshness  of  the  will,  when  the  evidence  was  dear  and  the  caso 
free  from  doubt. 

I  have  not  thought  it  necessary  to  notice  some  of  the  minor 
points  argued  by  counsel,  because  in  the  view  I  take  of  the  case 
thej  become  immaterial.  I  have  come  to  the  conclusion,  after 
%  careful  examination  of  the  case,  and  after  an  anxious  attention 
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giyen  to  the  aignment  of  the  respectiye  counsel,  that  there  was 
no  misdirection  by  the  judge;  that  the  verdict  is  in  accordance 
with  the  evidence,  and  that  the  rule  should  be  discharged. 

Green,  C.  J.,  and  Randolph,  J.,  concurred. 
Rule  dischaiged. 

Executory  Devises:  See  Dowrwng  v.  Wherrin,  49  Am.  Dec  139,  note  147, 
where  other  cases  are  collected. 

Testamentaby  Capacity,  when  Musn;  be  Pbovsd:  See  Ofrriah  v.  I^ammt 
S9  Am.  Dec.  589,  note  592,  where  other  cases  are  collected. 

Insanity  Aftegtino  Tbstamsntaby  Capacity:  See  Clark  v.  Fkker^  19 
Am.  Deo.  402,  note  408,  where  other  cases  are  collected. 

Undttb  Influence,  what  Constttotes:  See  Floyd  v.  jPToyd,  49  Am.  Dea 
620,  note  638,  where  other  cases  are  collected. 

The  principal  case  is  cited  in  AfcDonough  v.  Murdoch,  15  How.  412,  to 
the  point  that  conditions  subsquent,  if  bad,  do  not  divest  the  estate.  It  is 
also  distingoished  in  Boyian  v.  Meeker,  4  Dutch.  291. 


YANDEGRIFr    V.   ReDIEEB. 

[2  Zabbibkxx,  186.] 

Bnoinsbb  in  Chabob  of  Locomotive  is  not  Liable  for  injury  to  cattU 
trespassing  upon  a  railroad  track,  unless  he  willfully  causes  such  injoiy, 
or  is  guilty  of  such  gross  negligence  as  would  amount  to  willf  alneas. 

Owner  of  Cattle,  Who  Allows  Them  to  Tbespass  on  Bailboad,  does 
BO  at  his  peril. 

Trespass  for  killing  plaintiff's  cow  by  running  against  her 
vrith  a  locomotive  then  in  charge  of  the  defendant.  Judgment 
was  rendered  for  the  plaintiff  below.  The  other  facts  appear 
from  the  opinion. 

Bradley  and  Wall,  for  the  plaintiff  in  certiorari. 

Vroom,  cordra, 

» 

By  Court,  Gabpenteb,  J.  When  the  act  charged  as  a  tree* 
pass  was  committed,  whether  that  act  was  accidental  or  other- 
wise, the  defendant,  an  engineer  having  charge  of  a  locomotive, 
was  engaged  in  the  regular  performance  of  his  duty.  This  duty 
was  a  lawful  one,  and  the  company,  in  running  the  engine  on 
its  railroad,  was  clearly  within  the  powers  granted  by  its  char- 
tei«  The  road  had  been  built,  and  engines  and  cars  placed 
thereon,  for  the  purpose  of  transporting  passengers  and  mer- 
chandise by  means  of  steam-power,  in  exact  conformity  with 
the  object  of  the  act  of  incorporation:  BorderUoum  etc.  T.  Oo.  v« 
Vamden  d  Amboy  BaUroad  Co.,  2  Harr.  (S.  J.)  814. 


Digitized  by 


Google 


July,  1849.]  Vandeqbift  v.  Redikeb. 

The  daty,  then,  in  which  the  defendant  was  engaged  being 
bwfol,  neither  he  nor  the  company  could  be  liable  for  any  acci- 
dental injury  which  might  occur  in  consequence  of  the  passage 
of  the  train,  unless  there  was  a  want  of  diligence  and  precau- 
tion, or  the  right  was  exercised  in  an  unlawful  and  unreasonable 
iDanner.  Undoubtedly,  a  company,  intrusted  with  an  agent  of 
such  dangerous  character  for  its  priyate  and  particular  adyan- 
tage.  must  use  all  reasonable  diligence  to  preyent  damage  to  the 
property  of  third  persons.  If  negligent,  of  course  the  company 
would  be  liable  for  all  consequent  injury  to  any  one  who  had 
not  depiiyed  himself  of  his  remedy  by  some  default  or  miscon- 
duct on  his  own  part:  Burroughs  t.  HouBoJUmic  Bailroad  Go.^  15 
Conn.  124  [38  Am.  Dec.  64];  Oarris  v.  Partamouth  etc.  Bailroad 
Co,,  2  Ired.  324;  Piggoi  t.  Eastern  OourUiea  BaUway  Co.,  8  0. 
B.  229. 

But  the  ?ase  shows  that  the  cow  was  unlawfully  at  large, 
straying  without  control  in  a  public  thoroughfare,  when  killed 
by  ^e  locomotiye.  At  the  common  law  it  is  well  settled,  that 
a  man  is  not  obliged  to  fence  against  any  cattle,  unless  indeed 
it  be  against  cattle  rightfully  in  an  adjoining  close;  but  the 
owner  is  obliged  to  keep  them  in  his  own  close  at  his  peril. 
The  statutes  of  this  state  which  prescribe  the  regulations  as  to 
fences,  extend  only  to  owners  of  adjoining  closes,  and  owners  of 
land  are  not  compelled  to  protect  themselyes  against  trespasses 
committed  by  cattle  suffered  to  wander  at  large  and  pasture 
upon  the  public  roads.  The  rule,  it  seems  to  me,  must  apply 
to  a  lawfully  authorized  railroad  as  well  as  to  other  property. 
In  this  case  it  does  not  appear  that  the  cow  had  escaped  from 
the  owner  without  any  fault  on  his  part,  or  that  he  had  made 
fresh  pursuit.  Any  injury  that  might  occur  in  case  of  such 
accidental  escape,  or  that  might  occur  to  cattle  being  driven 
along  the  public  highway,  in  consequence  of  the  unf enced  rail- 
road, might  admit  of  a  different  consideration.  But  in  this 
instance  the  cow,  when  struck,  was  trespassing,  so  far  as  ap- 
pears, without  excuse,  upon  the  property  of  the  company:  Coxe 
▼.  Bobbins,  4  Halst.  884;  Chambers  t.  Matthews,  8  Harr.  (N.  J.) 
368;  Bust  v.  Low,  6  Mass.  90;  Stackpole  v.  Eealy,  16  Id.  83  [8 
Am.  Dec.  121];  Stafford  v.  Ingersol,  8  Hill,  88. 

Under  such  a  state  of  facts  nothing  but  willfulness  on  the 
part  of  the  engineer,  or  such  negligence  as  would  amount  to 
willfulness,  would  make  him  liable  for  the  loss  of  the  cow  so 
exposed  by  the  fault  of  the  owner.  It  was  properly  admitted 
by  one  of  the  counsel  on  the  argument,  that  had  the  injury  been 
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willfnl,  Uttb  defendant  would  haye  been  liable,  and  ondoubtedly 
sncli  is  the  role:  See  BrowneU  v.  Flagler^  5  Hill,  282;  Lord 
Denman,  in  Lynch  t.  Nurdin,  1  Ad.  &  El.,  N.  S.,  29;  Davies  ▼. 
Mann,  10  Mee.  &  W.  546;  Butterfidd  t.  Ibrresler,  11  Ea^t,  60. 
But  in  case  of  mere  negligence,  not  so  gross  as  to  evince  reck- 
lessness or  design,  an  action  can  not  be  maintained  by  one,  him- 
self clearly  in  the  wrong.  It  has  been  so  held  in  caeae  arising' 
upon  the  collision  of  carriages  and  vessels,  as  well  as  in  other 
cases  which  present  a  strong  analogy.  There  must  be  wrong  as 
weU  as  damage,  and  there  is  no  legal  injury  where  the  loss  is 
the  result  of  the  common  fault  of  both  parties:  Baihbun  t. 
Fayne,  19  Wend.  899;  Barnes  v.  Cole,  21  Id.  188;  BuUerfield  t. 
Forresier,  supra;  Sarch  v.  Blackburn,  4  Car.  k  P.  297;  Vander' 
plank  T.  2mer,  1  Moo.  &  M.  169. 

It  does  not  appear  that  there  was  any  culpable  negligence  on 
the  part  of  the  engineer  in  the  present  instance.  It  is  said  in 
the  evidence,  as  stated,  that  he  v^as  a  careful  man.  According 
to  the  testimony  of  a  passenger  in  the  train,  the  bell  was  twice 
tapi>ed,  and  the  engine  twice  reversed,  though  the  whole  occur- 
rence being  sudden,  the  collision  almost  immediately  succeeded 
the  notice  thus  given.  We  can  not  presume  that  a  careful  man, 
charged  as  was  this  defendant,  with  the  safety  of  the  numerous 
passengers  in  the  train,  would  have  j>eriled  their  lives  by  will- 
fuDy  running  against  a  cow  previously  seen.  The  only  circum- 
stance which  can  give  the  least  color  to  such  a  charge,  is  that 
the  line  of  road,  at  the  point  where  the  accident  occurred,  could 
have  been  seen  by  the  engineer  from  the  distance  of  one  fourth 
of  a  mile,  perhaps  farther.  But  the  train  was  in  rapid  motion. 
The  exigencies  of  the  business  to  which  railroads  at  this  day  are 
applied  require  as  much  speed  as  is  consistent  with  safety.  The 
cow,  alarmed  by  the  approach  of  the  engine,  may,  at  the  mo- 
ment, have  darted  on  the  road,  so  that  the  view  of  the  danger 
by  the  engineer  and  the  collision  may  have  been  almost  simul- 
taneous. We  do  not  think,  therefore,  that  this  cirK.jimstance 
will  authorize  us  to  infer  such  gross  negligence  as  will  make  the 
defendant  liable. 

We  are  of  opinion  that  the  jud^ent  below  must  be  reversed. 

Cattlb  Trespassing  ov  Railroad,  Liabiutt  for  Injury  it>:  See  Tona* 
^eanda  R,  R,  Co.  v.  Munger,  49  Am.  Dec.  239,  note  261,  where  this  sabject  it 
fally  discussed.  In  Maynard  v.  BosUm  d:  Maine  R.  R,,  115  Mass.  460,  the 
principal  case  is  cited  to  the  point  that  where  animals  are  injored  while  tres- 
passing on  a  raiht>ad,  the  company  is  not  liable  for  anything  short  of  reckless 
Mid  wr^ton  miscondnct  on  the  part  of  its  employees  in  managing  its  i 
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BaKDOLFH  v.  GwTNNE  EK  AIj. 

(8  Hai«tkd'«  Chavosbt,  88.] 
Whbu  Mobtoaoob  ot  Mill  Dbiven  bt  Watxb  Plages  SrBAM-EzraxHi 
in  the  bttaement  thereof,  on  a  stone  and  brick  foundation,  into  whioh  it  ii 
luteoed  by  iron  rods,  and  nses  it  for  the  pnrpoee  of  propelling  the  ma- 
chinery at  each  times  only  as  the  water  proves  insufficient  for  that  pur- 
pose, the  power  of  the  engine  being  applied  to  run  the  machinery  in  the 
lame  manner  as  when  the  wheel  is  driven  by  water,  such  engine  does  not 
become  subject  to  the  mortgage,  but  may  be  removed  from  the  premises, 

MoTiov  to  dissolve  an  injimotion.     The  opinion  states  the 


F.  T.  Erdingkuysen,  for  the  motion. 
C,  Parker  and  W.  Pennington^  ccntra.^ 

HaLSTEDy  Chancellor.  In  1839,  Hugh  F.  Randolph  conveyed 
to  William  Gwynne  a  mill-seat  on  Second  river,  in  Essex  county, 
iod  eight  acres  of  land  including  the  same,  with  two  saw-mills 
and  other  buildings  thereon,  for  fifteen  thousand  dollars;  of 
which  Owynne  paid  one  thousand  five  hundred,  and  for  the  resi- 
due thereof  gave  Bandolph  a  mortgage  on  the  premises,  payable 
ia  installments;  about  six  thousand  lollars  of  which  is  now 
payable. 

G-wynne  converted  the  buildings,  by  alterations  and  additions, 
into  a  paper-mill,  putting  in  the  machinery  proper  for  that  pur- 
pose, and  a  new  water-wheel;  the  mill  being  made  complete  as 
i  mill  to  be  driven  by  the  water-power  on  the  premises. 

Several  seasons  previous  to  that  of  1845  were  so  unusually  dry 
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that  the  water  was  not  sufficient  to  drive  the  mills  all  the  time. 
Gwynne  therefore  placed  a  steam-engine  in  the  basement  or  cel- 
lar of  one  of  the  buildings,  digging  a  hole  in  the  ground,  and 
laying  a  foundation  of  stone,  brick,  and  cement  in  the  hole,  lai^ 
enough  for  the  engine  to  rest  upon;  bolts  or  rods  of  iron  bein^ 
fastened  in  this  foundation,  in  proper  positions,  and  projecting 
above  the  upper  surface  of  it  far  enough  to  pass  through  holes 
in  tne  bed-plate  of  the  engine,  when  placed  upon  it,  and  receive 
nuts  to  screw  the  engine  down.  The  power  of  the  engine  was 
applied  directly  to  the  driving-wheel,  so  that  the  machinery  of 
the  mill  moved  precisely  as  if  the  wheel  was  turned  by  the  water; 
and  the  engine  was  used  only  to  supply  power  when  the  water 
was  deficient.  In  1818,  and  perhaps  in  1847,  there  was  no  defi- 
ciency of  water;  and  Gwynne,  in  the  winter  of  1848,  made  a  con- 
tract to  sell  the  engine,  and  was  about  removing  it. 

Bandolph  filed  a  bill  for  the  foreclosure  of  his  mortgage,  a  part 
of  the  money  secured  by  it  being  payable  and  unpaid;  and  therein 
prayed  an  injunction  restraining  Gwynne  from  removing  the 
steam-engine.  The  injunction  was  granted  by  a  master,  ex  parie^ 
and  it  is  moved  to  dissolve  it. 

It  is  claimed  on  the  part  of  the  mortgagee  that  the  engine,  so 
placed,  and  for  such  purpose,  became  subject  to  the  lien  of  his 
mortgage,  and  that  Gwynne  has  no  right  to  remove  it.  I  can  not 
think  so.  The  mill  is  complete  without  it;  and  except  in  diy 
seasons  it  is  useless.  It  has  no  such  connection  with  any  of  the 
machinery  of  the  mill  proper,  or  with  the  building,  but  that  it 
maybe  removed  without  injury  to  either;  and  it  is  easily  remov- 
able. I  see  no  reason  why  such  a  machine  or  engine  might  not 
be  hired  by  a  mill-owner  for  the  exigency  of  a  dry  season,  and 
placed  upon  the  premises  in  any  proper  position,  inside  or  oat- 
side  of  the  mill,  so  as  to  apply  its  power  to  drive  the  machinery, 
until  the  rains  should  supply  the  water-power  in  reference  to 
which  the  mill  was  built;  and  when  the  engine  should  be  no 
longer  wanted,  it  might  be  returned  to  the  owner. 

The  iiijunction  will  be  dissolved. 

Order  accordingly. 

FiXTUBBS  AS  BETWEEN  MOBTGAOOB  AND  MoBTOAOBB:  See  WkuloW  V.  Met' 

thatUt'  Ine.  Co,,  38  Am.  Dec.  368,  note  376,  where  other  oMee  are  ooMeoted. 
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DOTJGHTT   V.    SOMEBVILLE    &    EaSTON    R   R    Go. 

[8  Hauked'b  Oraiigxbt,  699.] 
Whebi,  on  Appeal  fbom  O&dxr  Dissolyinq  Injunohon,  thb  Changkl- 
LOR  Stats,  nntil  the  next  sitting  of  the  court  of  errors  and  appeals,  the 
proceedings  which  the  injunction  was  issued  to  restrain,  the  court  hat 
power  to  extend  such  stay  until  the  hearing  on  appeal;  but  this  power 
should  be  exercised  only  upon  the  most  imminent  necessity.  The  grant- 
ing or  refusing  of  such  extension  rests  in  the  sound  discretion  of  th'e  courts 
and  it  should  not  be  granted  where  a  temporary  injunction  will  "work 
irreparable  injury  to  the  party  enjoined. 

MonoN  for  order  extending  stay  of  proceedings.  The  injuno* 
tion  to  which  reference  is  made  in  the  opinion  was  to  restrain 
the  defendant  and  its  chief  engineer  from  further  proceedings 
for  the  appointment  of  commissioners;  and  from  having  any 
afisessment  of  damages  made  to  the  complainant;  and  from  tak- 
ing possession  of,  using,  or  occupying,  in  any  way,  any  land  of 
the  complainant.  The  other  facts  are  sufficiently  stated  in  tha 
opinion. 

P.  D.  Vroom  and  A.  WhUehead,  in  support  of  the  motion. 

B.  WiUiamaon  and  F.  T.  Frelinghuysen,  contra. 

By  Court,  Gbeen,  C.  J.  By  the  ancient  practice  it  was  held 
that  an  appeal  from  a  court  of  equity  stayed  all  further  proceed- 
ings in  the  court  below.  But  by  the  modem  English  practice, 
the  appeal  does  not  stay  proceedings,  but  an  order  for  tiiat  pur- 
pose must  be  obtained  either  in  the  court  of  chancery  or  in  the 
house  of  lords:  Huguerdn  y.  Basdey,  16  Yes.  182;  WiUan  t. 
WiUan,  16  Id.  216;  Monkhouse  ▼.  The  Corporation  of  Bedford, 
17  Id.  880;  Eden  on  Inj.  229. 
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The  better  practice  seems  to  be  to  make  the  application  to  the 
house  of  lords,  for  even  the  order  staying  proceedings  may  be 
appealed  from:  Hugtienin  t.  Basdey^  15  Yes.  182;  Lewepy.  JUbr- 
gan,  5  Price,  468. 

Bj  onr  practice,  an  appeal  from  an  interlocutozy  decree  does 
not  stay  proceedingiB  except  by  an  order  of  this  court  or  the 
court  of  chancery  for  that  purpose.  If  an  appeal  from  a  final 
decree  be  filed  in  ten  days,  it  prevents  issuing  process  on  the 
decree:  Rules  of  the  court  of  chanceiy,  rule  20. 

Prior  to  the  revised  statutes  in  New  York,  the  appeal  ipso/ado 
stayed  proceedings  on  the  point  appealed  from.  An  order  for 
leave  to  proceed  was  necessary:  Oreen  v.  WirUer,  1  Johns.  Ch. 
81  [7  Am.  Dec.  475];  2  Hoffinan's  Ch.  Pr.  81;  Messonnier  r. 
Kauman,  8  Johns.  Ch.  66. 

The  injunction  being  dissolved,  the  appeal  can  not  revive  the 
process  or  give  it  force.  It  can  not  be  revived  but  by  a  new  ex- 
ercise of  judicial  power:  Edyt  v.  Oelston,  18  Johns.  140;  Wood 
V.  Dwighl,  7  Johns.  Ch.  295;  Sari  v.  Mayor  of  AUnzny,  3  Paige, 
881. 

It  is,  in  effect,  the  granting  of  a  new  injunction.  It  is  said 
that  this  is  an  original  exercise  of  judicial  power;  and  unques- 
tionably it  is  so.  It  is  thereupon  objected  that  this  is  a  mere 
appellate  tribunal,  aud  can  not  exercise  such  power.  The  con- 
sequence does  not  follow.  It  may  not  exercise  original  power  in 
acquiring  jurisdiction  over  the  cause.  But  that  jurisdiction 
once  regularly  obtained,  this  court  may  exercise  original  juris- 
diction over  the  parties,  especially  when  the  proceeding  is  in 
rem,  and  the  object  of  the  order  to  maintain  unchanged,  as  tax 
as  practicable,  the  statiia  or  condition  of  the  subject-matter  o^ 
the  controversy  during  the  pendency  of  the  suit.  It  is  on  the 
same  principle  upon  which  a  court  of  common  law,  in  an  action 
x)f  ejectment  op  dower,  will  make  an  order  upon  the  party  in 
possession,  restraining  the  commission  of  waste.  And  a  court 
of  equity,  prior  to  the  hearing  or  argument,  will,  upon  the  same 
principle,  grant  a  temporary  injunction  until  the.  case  can  be 
heard.  It  is  an  inherent  power  in  all  superior  tribunals,  essen- 
tial to  the  attainment  of  the  object  of  litigation  and  the  ends  at 
justice.  I  am  of  opinion,  therefore,  that  this  court  must  of 
necessity  have  the  power  to  make  the  order  applied  for. 

The  power  existing,  is  this  a  proper  case  for  its  exercise  t 
The  question  presented  is  not  whether  the  appellate  court  will 
EUty  proceedings  in  the  court  below,  upon  the  point  appealed 
from,  pending  the  appeal;  but  it  is,  whether  upon  an  appeal 
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from  a  decree  of  the  <dianoellor  denying  or  dissolving  an  injunc- 
tion, the  appellate  court  will  grant  a  temporary  injunction  until 
the  final  hearing  of  the  appeal.  We  are  upon  this  point  entirely 
without  precedent  except  in  our  own  state.  No  precedent  can 
be  found  either  in  the  house  of  lords  or  in  the  court  of  errors 
of  ^be  state  of  New  York,  whose  practice  is  strongly  analogous 
to  jurown. 

The  first  case  in  this  court  of  which  I  have  any  knowledge  is 
that  of  Suyaam  y.  New  Jersey  Railroad  Company,  at  Januaxy 
term,  1849.  That  order,  it  is  well  known,  was  obtained  by  sur- 
prise, without  notice,  in  the  absence  of  the  opposing  counsel, 
and  under  circumstances  which  should  prevent  its  ever  being 
resorted  to  or  relied  upon  as  a  precedent.  The  language,  more- 
over, in  which  it  is  couched  leaves  it  extremely  doubtful  whether 
the  court  were  in  fact  apprised  of  the  real  design  of  the  order. 
It  purports  to  be  a  mere  order  to  stay  proceedings  upon  the 
decree. 

In  the  case  of  Chetwood  v.  Briitain,  at  May  term,  1848,  an 
order  was  granted  in  express  terms  staying  proceedings  at  law. 
This  is  stated  in  the  order  to  be  by  consent. 

Since  the  present  organization  of  the  court,  at  July  term,  1845, 

a  similar  rule  was  granted  in  Chegary  v.  Scqfield.   This  rule,  too, 

was  obtained  by  surprise,  without  argument,  in  the  absence  of 

opposing  counsel;  and  at  the  succeeding  term  was  set  aside  by 

&  decided  vote  of  the  court.    Unfortunately  the  precise  ground 

of  setting  aside  the  order  does  not  appear.    It  may  have  been, 

and  probably  was,  upon  the  ground  that  it  went  beyond  the 

piajer  of  the  original  bill,  and  was  made  to  operate  upon  per- 

flODs  not  parties  to  the  record. 

It  is  worthy  of  notice  that  both  in  Chetwood  v.  Briitain  and  in 

Chegary  v.  Scofield  the  injunction  was  merely  auxiliary  to  the 

'Q^'n  design  of  the  suit.     The  object  of  the  bill  in  one  case  was 

to  avoid  a  bond;  in  the  other,  a  sherifif's  sale.     The  injunction 

^  the  former  case  restrained  a  suit  at  law  upon  the  bond;  in  the 

^^ter,  the  delivery  of  the  sheriff's  deed.   In  both  cases  the  order 

'^^^'Uining  proceedings  was  made  without  the  least  reference  to 

^®  <tierits  of  the  case.    The  original  design  of  the  order  was 

'Derely  to  restrain  proceedings  until  the  case  could  be  heard. 

^  ^OKj^ner  case  were  the  merits  necessarily  involved,  nor  could 

^o^-der  operate  to  the  serious  detriment  of  the  party  enjoined. 

. .    ^t  in  the  present  instance  the  whole  object  of  the  bill  is  the 

J^^t^tion.    The  sole  inquiry  is.  Should  the  injunction  issue  t 

^  f^biuicellor,  upon  a  full  consideration,  has  decided  that  the 
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njunction  sliOTild  not  issue.  This  ccnrt  are  no^  asked,  not  to 
restrain  proceedings  in  the  court  below,  but  to  restrain  the  com- 
pany from  proceeding  under  their  charter.  The  power  of  this, 
court  is  invoked  to  arrest  the  construction  of  the  road ;  to  do,  what 
upon  mature  consideration  the  chancellor  has  decided  ought 
not  to  be  done.  It  is  to  roierse^  at  least  temporarily,  the  order 
of  the  chancellor,  and  i/j  grant  the  complainant  in  limine  the 
prayer  of  his  bill,  befoi-e  tiie  cause  has  been  heard,  before  his 
right  to  an  injunction  hfts  been  considered  or  settled  in  this 
court,  and  that  too,  after  a  solemn  decision  in  the  court  below 
that  no  injunction  should  issue.  In  many  cases,  and  probably 
in  this,  a  temporary  injunction  before  final  hearing  will  e£Eect 
the  design  of  the  applicant  as  effectually  as  the  granting  of  a 
perpetual  injunction.  It  will  work  an  irreparable  injury  to  the 
party  enjoined,  and  compel  them,  in  order  to  avoid  that  evil,  to 
submit  to  any  terms  which  the  adverse  party  may  dictate.  It  is 
manifestly  tk  very  high  and  delicate  exercise  of  power— one  which 
should  by  no  means  be  exercised  as  a  matter  of  course,  but  only 
upon  the  most  imminent  necessity. 

The  granting  of  this  order  necessarily  involves  the  merits  of 
the  whole  controversy.  The  argument  upon  the  motion  has 
necessarily  and  unavoidably  turned  upon  the  merits.  The  cause 
has  been  argued  precisely  as  if  we  were  now  upon  the  hearing 
of  the  appeal.  I  think  the  merits  ought  not  to  be  heard  upon 
this  summary  motion.  The  practice  will  lead  unavoidably  either 
to  a  decision  upon  a  partial  hearing,  or  to  a  prejudging  of  the 
case  upon  its  merits,  in  contravention  of  the  rules  and  practioe 
of  the  court. 

It  is  a  power  which,  in  all  cases  where  the  merits  are  thus 
necessarily  involved,  had  better  be  left  to  the  discretion  of  the 
chancellor.  He  may  properly  exercise  it,  and  with  much  more 
safety  than  this  court  are  likely  to  do.  He  is  familiar  with  the 
case,  and  may,  without  the  necessity  of  a  further  argument^ 
if  he  thinks  the  case  demands  it,  grant  a  temporary  injunction 
until  the  cause  can  be  heard  in  this  court. 

That  course  was  adopted  in  the  case  of  Hart  v.  The  Mayor  of 
Albany,  3  Paige,  886.  The  bill  was  there  filed  for  the  purpose  of 
restraining  the  corporation  of  Albany  from  removing  from  the 
Albany  basin  a  floating  store-house,  which  the  complainant  had 
erected  and  moored  therein,  against  the  ordinance  of  the  corpo- 
ration. On  filing  the  bill,  an  ex  parte  order  was  made  for  an 
injunction  restraining  the  defendants  from  carrying  the  prcv 
nsion  of  the  ordinance  of  the  corporation  into  effect.    On  the 


Digitized  by 


Google 


April,  1848.]     Doughty  v.  S.  &  E.  R  R  C3o.  271 

coming  in  of  the  answer  the  injunction  was  dissolTed.  From 
that  decree  Hart,  the  complainant,  appealed.  Pending  the  ap- 
peal the  corporation  were  proceeding  to  cany  the  ordinanci 
into  effect,  bj  taking  down  and  removing  the  store-house.  The 
appellant  thereupon  applied  to  the  chancellor  for  an  order  re- 
Biraining  proceedings  pending  the  appeal.  And  upon  the  com- 
plainant^B  solicitor  stipulating  to  expedite  the  cause,  so  as  to 
hring  it  to  a  hearing  at  the  next  term  of  the  court  of  ap- 
peals, a  temporary  injunction  was  granted  bj  the  chancellor 
imtil  after  the  next  December  session  of  the  court  of  appeals, 
imless  the  appeal  should  be  sooner  disposed  of  bj  that  court. 

The  exercise  of  this  power  of  the  chancellor  may  always  pre- 
Berve,  pendente  lUe,  the  just  rights  of  the  parties  litigant.  There 
is  no  necessity  for  its  exercise  by  this  court. 

The  opinion  of  the  chancellor  in  Monkhotise  y.  The  Corporation 
qf  Bedford,  17  Ves.  380,  shows  that  the  poWer  even  in  that  court 
wiU  be  exercised  with  great  caution,  and  only  when  it  can  be 
done  consistently  with  the  rights  of  the  party  in  whose  favor 
the  decree  is  made.  The  exercise  of  the  power  by  this  court  in 
cases  circumstanced  like  that  now  under  consideration,  will  un- 
avoidably be  productive  of  serious  evils,  without  any  correspond- 
ing benefit.  It  would  be  far  better,  and  more  conducive  to  the 
ends  of  justice,  to  permit  the  appellant  in  all  injunction  bills, 
where  the  injunction  is  denied  by  the  chancellor,  to  bring  on 
the  final  hearing  of  the  cause  immediately  upon  the  coming  in 
of  the  appeal. 

The  motion  must  be  denied. 

In  this  opinion  Sinkicksok,  Pobtsb,  SasEBOK,  and  Sfkeb,  JJ., 
and  Cabpenteb,  Justice,  concurred. 
Motion  denied. 

Babdolfh,  J.,  delivered  a  dissenting  ojnnion,  in  which  Mo- 
Cabckb,  J.,  concurred. 

Cited  in  De  Oodey  v.  Oodey,  39  GaL  167,  to  the  point  that  when  the 
oonrt  below  haa  aeen  proper,  in  the  exercise  of  its  discretion,  to  continue  an 
injunction  in  force  until  the  hearing  of  the  cause,  its  determination,  in  so  far 
as  it  rests  upon  the  effect  of  the  denial  of  the  equities  of  the  bill  merely,  is 
entitled  to  great  consideration  by  the  supreme  court,  and  will  not  be  dis- 
tarbed  by  it,  except  under  peculiar,  drcnmstances,  or  unless  an  abuse  of  dis- 
cietioQ  Is  made  to  appear. 
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Hall's  Exeoutobs  v.  Lambebt's  ExEOuroBa 

(8  Halrbd's  Chamosbt,  651.] 
AOCIDBNTAL  OlOSSION  TO  INSERT  IN  MOBTQAOB  THB  AMOUNT  of  the  bood 

which  it  is  givto  to  secare  does  not  invalidate  tiie  mortgage  nor  poetpoo* 
its  lien  to  that  of  a  sahaeqnent  mortgage. 
TmBD  Person  Paying  Debt  Sxoubed  bt  Mobtoaob,  at  Mobtqacok's 
Request,  is  subrogated  to  the  ri^^ts  of  the  mortgagee  as  against  a  subse- 
quent mortgage. 

Bill  of  foreclosure.    The  opinion  states  the  ease. 

P.  D.  Vroom^  for  the  appellants. 

J.  JET.  Wakefield  and  A.  Wuria^  for  the  respondents. 

Bj  Court,  Gbbeh,  C.  J.  The  controTerqr  in  ibis  oause  is  a 
question  of  priority  between  two  mortgagees,  each  holding  a 
mortgage  upon  the  same  premises. 

The  appellants'  niortgage  is  prior,  both  in  date  and  registry, 
but  several  reasons  are  assigned  why  this  priority  has  ceased  to 
exist.  It  is'insisted  that  it  is  not  a  valid  mortgage,  because  it 
was  executed  in  blank,  and  the  sum  which  it  was  designed  to 
secure  does  not  appear  either  upon  the  mortgage  or  registry. 
The  mortgage  is  clearly  a  valid  operative  instrument  as  between 
the  parties.  The  mortgage  could  not  be  prejudiced  in  a  court 
of  equity  by  the  accidental  omission  to  insert  in  the  mortgage 
the  sum  for  which  the  bond  was  given.  The  mortgage  is  re- 
deemable upon  the  payment  of  a  sum  of  money  agreeably  to 
the  condition  of  a  bond  given  by  the  mortgagor  to  the  mort- 
gagee, of  even  date  with  the  mortgage,  and  payable  at  a  day 
specified.  There  is  no  room  for  question  as  to  the  identity  of 
the  bond.  The  blank  in  the  bond  was  filled.  The  amount  for 
which  the  mortgage  was  given  could  readily  be  ascertained  by 
recurrence  to  the  bond. 

It  is  unnecessary  to  decide  what  the  effect  of  the  registry  of 
a  mortgage  in  blank  would  be,  as  evidence  of  presumptive  no- 
tice, because  there  is  in  this  case  indubitable  proof  of  actual 
notice  of  the  existence  of  the  mortgage  to  the  agent  of  Lam- 
bert, the  subsequent  mortgagee..  He  saw  the  record  in  the 
clerk's  office,  and  was  expressly  informed  of  the  amount  which 
the  mortgage  was  intended  to  secure.  Nor  can  the  question 
fairly  arise  as  to  the  effect  of  a  conflict  respecting  the  amount  of 
the  mortgage  between  the  actual  notice  and  the  presumptive  no- 
tice by  the  registry.  If  the  registry  be  available  at  all  as  a  con- 
structive notice,  it  can  only  be  for  the  amount  of  the  mortgage 
as  it  really  exists.    If  not  notice  of  this  fact,  it  is  not  notice  at 
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ally  and  the  case  stands  upon  clear  proof  of  aotnal  notice  of  fhe 
real  amount  secured  bj  the  mortgage. 

The  only  remaining  question  is,  whether  the  mortgage  was 
paid  and  satisfied,  or  is  still  a  subsisting  incumbrance.  The 
mortgage  was  originally  given  on  the  first  of  May,  1841,  to 
Hiigh  B.  Ely,  administrator  of  John  Wilson.  It  was  the  first 
mortgage  on  the  premises,  and  was  given  to  secure  a  part  of  the 
^purchase  money.  The  amount  due  on  the  mortgage  was  subde* 
quently  paid  in  three  several  payments,  not  by  the  mortgagor, 
bat  by  Samuel  W.  Hall,  the  appellant.  Receipts  for  these  pay- 
ments are  indorsed  on  the  bond;  the  first  two  payments  pur- 
porting to  be  on  account  of  the  bond,  and  the  last  purporting 
to  be  the  balance  in  full  on  the  bond.  The  bond  and  mortgage 
were  not  assigned  either  by  parol  or  in  writing.  But  they  were 
delivered  uncanceled  to  Hall,  who  had  made  the  payments,  and 
have  been  retained  by  him  uncanceled,  as  he  insists  for  his  se- 
corily;  the  mortgage  remaining  uncaihceled  of  record.  There 
is  no  proof  either  of  a  request  to  assign,  or  of  an  agreement  to 
assign  the  bond  and  mortgage.  The  parol  proof  amounts  to 
this:  that  the  amount  due  on  the  bond  and  mortgage  was  ad- 
vanced by  the  appellant,  at  the  request  of  the  mortgagor  who 
bad  made  application  to  him  for  a  loan  of  money  for  that  pur* 
pose,  and  that  the  mortgagee  who  received  the  money,  under- 
stood that  it  was  the  intention  of  the  party  paying  the  money 
not  to  extinguish  the  mortgage,  but  to  stand  in  the  place  of  the 
mortgagee. 

In  the  present  case  there  is  no  pretense  of  fraud  attempted  or 
meditated.  The  circumstances  excluded  all  pretense  of  fraud. 
When  Lambert's  mortgage  was  recorded,  the  prior  mortgage  of 
Hall  was  standing  in  full  force;  no  payment  had  been  made  upon 
it.  The  payments  were  all  made,  not  only  after  Lambert's  mort- 
gage had  been  recorded,  but  at  a  time  when  the  mortgagor's 
property  was  heavily  incumbered  by  judgments  at  law.  It  seems 
the  obvious  dictate  of  justice  and  equity,  that  where  a  third 
party  advances  his  money  in  good  faith,  at  the  request  and  for 
the  benefit  of  the  mortgagor,  in  satisfaction  of  the  mortgage 
debt,  and  holds  the  bond  and  mortgage  in  his  possession  uncan- 
celed, he  should  be  permitted  to  stand  in  the  shoes  of  the  mort- 
gagee, and  to  have  the  protection  of  the  mortgage  security,  al- 
though there  be  no  assignment  of  the  security,  or  even  though 
the  mortgagee  should  absolutely  refuse  to  assign. 

It  has  been  the  constant  policy  of  a  court  of  equity  to  treat 
the  mortgage  either  as  canceled  or  outstanding,  as  shall  best 

AM.  Dxo.  Vox-  LI— 18 
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promote  the  ends  of  justice,  and  the  actual  and  just  intention  of 
the  parties:  Starr  t.  EUis,  6  Johns.  Ch.  896;  NemOe  y.  DemeriU, 
1  Oieen  Ch.  336. 

I  am  of  opinion  that  the  mortgage  executed  by  William  Hall 
and  wife  to  Hugh  B.  Ely,  administrator  of  Wilson,  and  by  him 
assigned  to  the  appellant,  is  a  yalid  and  subsisting  lien  and  in- 
cumbrance upon  the  premises  therein  described,  and  is  entitled^ 
to  prioriiy  OTer  the  mortgage  of  the  respondent. 

The  decree  of  the  chanoellpr  should  be  reversed,  and  the  rec- 
ord remitted  to  be  proceeded  in  agreeably  to  law,  and  the  opin- 
ion of  this  court. 

In  this  opinion  the  court  concurred^  except  Biesimx,  J.,  wrlio 
dissented. 
Decree  reyersed. 

MssTAEM  ut  MosTQAOS,  EffBOT  OT:  See  BmmpoB  ▼.  Doi^on,  46  Am.  Deo. 
81,  note  85;  Stover  t.  HervkigUm,  41  Id.  86,  note  91;  WUte  r.  WUmm,  89  Id. 
437;  note  to  ^orU  T.  BeMen,  85  Id.  87;  noto  to  Gordon  v.  PreiUm,  26  Id.  79^ 
where  other  caeet  are  collected.  In  Oraham  ▼.  MeCampbeUt  33  Id.  128,  il 
WM  decided  that  the  mesignee  of  a  note,  given  in  part  oonaideration  for  ibm 
porohaie  price  of  land,  to  secore  the  payment  of  which  the  vendor  reaenred 
the  legal  title  in  himielf,  is  entitled  to  have  hia  debt  latisfiedoat  of  the  land. 
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Van  Renbselaeb  v.  Jeweiy. 

IS  Nkw  Ton  (9  OoMROOK}.  186.] 
KOKBUR  SHOULD  NOT  BB  DiBBOTED  IF  PLAINTIF7  IS  BNTTTLBD  TO  RbUOVBB 

Antthino  npon  the  eridence. 
Ikbehb  o  Bbooybbablb  upon  Ebnt  from  the  time  when  the  rent  became 

doe  by  the  leeee;  notwithstuiding  it  was  payable  in  prodnoe  or  serrioea 

iuteadof  in  money. 
IniRBST  SHOULD  BB  AixowBD  THOUGH  Dbmand  IS  Unliquidatxd  wherevcr 

a  debtor  is  in  de£aalt  in  paying  money,  delivering  property,  or  rendering 

nrrioea  pnisoant  to  his  oontraot,  if  the  amoont  can  be  ascertained  by  an 

inqoiry  oonoeniing  the  yalne. 

Afpial  from  an  order  of  the  supreme  court  denying  a  motion 
lor  a  new  trial.  The  action  was  coTenant  for  rent  reserved  by 
one  of  the  old  manor  leases,  such  as  were  given  by  the  ''pat- 
loons"  of  the  great  New  York  estates  many  years  ago.  The 
plaintiff  established  a  clear  right  to  recover  rent,  but  claimed 
interest  Defendant  disputed  the  claim  to  interest,  especially 
because  the  rent  was  expressed  in  the  lease  to  be  payable  in 
gram,  poultry,  and  services,  instead  of  in  money.  The  judge 
who  tried  the  cause  directed  the  jury  to  allow  interest,  and  the 
defendant  moved  for  a  new  trial,  alleging  that  ruling,  among 
others,  as  error.  The  supreme  court  denied  this  motion:  6  Den. 
186;  and  the  defendant  appealed. 

J*  8,  CoU^  attomeyi  and  Bufus  W.  Pecleham,  of  oounse!,  for 
tbe  appellant,  the  tenant. 

Jenkim  and  McMartm,  attorneys,  and  NichclUm  ESU^  Jun.,  of 
^otinsel,  for  the  respondent,  the  landlord. 
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By  Court,  Bbonsok,  J.  It  ia  mmecessaxy  to  inquixe  what 
BhoTild  havA  been  the  rule  in  apportioning  the  rent;  for  as  the 
proof  stood  when  the  motion  for  a  nonsuit  was  made,  the  plaint- 
iff was  clearly  entitled  to  reooTer  something,  and  the  motion  was 
therefore  properly  overruled.  The  question  was  not  raised  iu 
any  other  form  than  by  the  motion  for  a  nonsuit. 

The  only  question  is  on  jthe  allowance  of  interest.  The  pay- 
ment was  not  to  be  made  in  money,  nor  was  a  specified  sum  to 
be  paid  in  any  other  way.  The  damages  were  unliquidated; 
and  there  was  no  agreement  for  interest.  As  the  authorities 
bearing  on  the  question  have  been  veiy  fully  considered  by  the 
supreme  court  in  this,  and  another  case  which  will  be  men- 
tioned, it  can  not  be  necessary  to  review  them  on  the  present 
occasion.  It  was  decided  in  1806,  without  assigning  any  reason 
for  the  judgment,  that  interest  .was  not  recoverable  in  a  case  of 
this  Mnd:  Van  Rensselaer  v.  Plainer^  1  Johns.  276.  But  since 
that  time  the  supreme  court  has  deliberately  held,  on  three  sev- 
eral occasions,  including  the  present  one,  that  interest  is  recov- 
erable in  such  a  case:  LushT.  Druse ^  4  Wend.  813;  Van  Bens- 
seHaer  v.  Jones,  2  Barb.  643.  The  principle  to  be  extracted  from 
these  decisions  may  be  stated  as  follows:  Whenever  a  debtor  is 
in  default  for  not  paying  money,  delivering  property,  or  render* 
ing  services  in  pursuance  of  his  contract,  justice  requires  that 
he  should  indemnify  the  creditor  for  the  wrong  which  has  been 
done  him;  and  a  just  indemnity,  though  it  may  sometimes  be 
more,  can  never  be  less,  ilian  the  specified  amount  of  money,  or 
the  value  of  the  property  or  services  at  the  time  they  should 
have  been  paid  or  rendered,  with  interest  from  the  time  of  the 
iefault  until  the  obligation  is  discharged.  And  if  the  creditor 
is  obliged  to  resort  to  the  courts  for  redress,  he  ought,  in  all 
such  cases,  to  recover  interest,  in  addition  to  the  debt,  by  way 
of  damages.  It  is  true  that  on  an  agreement  like  the  one  under 
consideration,  the  amount  of  the  debt  can  only  be  ascertained 
by  an  inquiry  concerning  the  value  of  the  property  and  services. 
But  the  value  can  be  ascertained;  and  when  that  has  been  done, 
the  creditor,  as  a  question  of  principle,  is  just  as  plainly  entitled 
to  interest  after  \he  default,  as  he  would  be  if  the  like  sum  had 
been  payable  in  money.  The  English  courts  do  not  allow  in- 
terest in  such  cases;  and  I  feel  some  di£5iculty  in  saying  that  it 
can  be  allowed  here,  without  the  aid  of  an  act  of  the  legislature 
to  authorize  it.  But  the  courts  in  this  and  other  states  have  for 
many  years  been  tending  to  the  conclusion  which  we  have  finally 
reached,  that  a  man  who  breaks  his  contract  to  pay  a  debt. 
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whether  the  payment  was  to  be  made  in  money,  or  in  anything 
else,  shall  indemnify  the  creditor,  so  far  as  that  can  be  done  by 
adding  interest  to  the  amount  of  damage  which  was  sustained 
on  the  day  of  the  breach.  The  rule  is  just  in  itself;  and  as  it  is 
now  nearly  nineteen  years  since  the  point  was  decided  in  favor 
of  the  creditor,  and  eight  out  of  nine  judges  of  the  supreme 
oomt  have,  at  different  times,  concurred  in  that  opinion,  we 
think  the  question  should  be  regarded  as  Giettled. 
2^ew  trial  denied. 

Iktuxst  upon  Bjevt.— In  Obermyer  v.  Niekol$^  6  Am.  Bee  439,  it  is  held 
thftt  rent  carries  iittereet  from  the  time  it  is  dae,  imless  from  the  conduct  of 
the  lAodlord  it  ma}'  be  inferred  that  he  does  not  mean  to  insist  npon  it,  or 
ankss  he  acts  oppreisively  in  demanding  more  than  is  doe,  where  the  tenant 
is  willing  to  do  jntftice,  or  unless  there  are  other  equitable  circumstances 
making  the  allowing  of  interest  improper.  But  in  Brechenridge  v.  Brools,  12 
Id.  401,  a  Kentucky  case,  it  is  decided  that  interest  upon  rent  in  arrears  is 
not  allowable,  because  it  is  in  the  nature  of  compound  interest.  A  statute 
was  subsequently  passed  in  that  state,  however,  idlowing  interest  upon  rent 
liter  due:  See  the  note  to  the  case  last  cited.  That  interest  is  recoverable 
npon  rent  after  default  in  payment  is  held,  following  the  principal  case,  in 
Lkringgton  v.  Miller,  11 K.  T.  86;  Cowmg  v.  Howard,  46  Barb.  584.  So  where 
mitB  are  collected  by  one  tenant  in  common,  it  is  held  that  his  co-tenant  may, 
In  an  action  for  money  received  to  his  use,  recover  his  proportion,  with  in- 
terest thereon,  without  a  demand:  ScoU  v.  Ouerntey,  60  Barb.  180,  citing 
Vepi  Remselaer  v.  Jeujett. 

Iktekist,  Allowakcs  or,  in  Gbxtxral:  See  the  leading  case  of  SeUeek  v. 
Fnneh,  6  Am.  Dec  185,  and  the  note  thereto,  discussing  this  subject  in  its 
▼arious  phases.  See  also  Hunt  v.  Jueks,  1  Id.  555;  J)e  Peau  v.  Bus$ell,  2  Id. 
(>76;  DHwyrUi,  v.  SinderUng,  Id.  469;  Frtdand  v.  Edwards,  Id.  C20;  Seudder 
y.  Morris,  4  Id.  '382;  People  v.  Gasherie,  6  Id.  263;  Wood  v.  Bobbins,  Id.  182; 
Bhaller  v.  Brand,  Id.  482;  HouJfUon  v.  Page,  9  Id.  30;  Ooddard  v.  B^dow^ 
Id.  663;  Heart  v.  Brand,  10  Id.  715;  Olen  v.  Fisher,  Id.  310;  Smith  v.  Vander- 
host.  Id.  674;  BarelU  v.  Broim,  Id.  683;  Cannon  v.  Beggs,  Id.  677;  CartmiU 
▼.  Broum,  Id.  763;  Lofland.y.  MauU,  12  Id.  106;  BotOhemy  v.  Ducoumau, 
Id.  486;  Rector  v.  Mark,  13  Id.  500;  StewaH  v.  Stacker,  15  Id.  589;  Siehnan 
▼.  Lapdey,  Id.  596;  Newsom  v.  Douglass,  16  Id.  317;  Simpson  v.  Feltx,  Id. 
602;  Miles  v.  Oden,  19  Id.  177;  Haven  v.  Foster,  Id.  353;  lYidge  v.  State^ 
20 10, 463;  Hunt  v.  Nevers,  26  Id.  616;  Washington  v.  Plantert^  Bank,  2&  Id. 
333;  Movper  v.  Kip,  29  Id.  748;  Patterson  v.  Nichol,  31  Id.  473;  Lurton  v. 
Omiam,  33  Id.  430;  Shaw  v.  WiUdns,  49  Id.  692;  Northrop's  Ex'rs  v.  Graves, 
60  Id.  264,  and  the  notes  thereto.  Interest  upon  interest:  See  TalU(\ferro*s 
^rs  V.  Khig's  AdmW,  35  Id.  140;  Doig  v.  BarHey,  45  Id.  762,  and  notes 
thereto,  collecting  the  prior  cases  in  this  series.  Interest  on  unliquidated 
demands:  See  MeConnico  v.  Curxen,  1  Id.  540;  Murray  v.  Ware,  4  Id.  637; 
foster  \\  Dupri,  12  Id.  466;  Shaw  v.  WUkins,  49  Id.  602.  Interest  on  con- 
tiact  to  pay  property:  See  Outhrie  v.  Widdiffe,  7  Id.  746.  The  principal  case 
b  Tery  extensively  cited  as  an  authority  upon  this  subject. 

Thos  it  is  citod  and  approved  on  the  point  that  interest  is  always  allowable 
Ml  default  in  payment  of  a  fixed  sum  payable  on  a  specified  day,  in  BlakelyY, 
/aeo&«>ii.9Bosiw.  146;6feo«T.  GWnMey,60Barb.  180;  Jh  LavaletU  v.  W^ndt^ 
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75  N.  T.  582.  AdcL  generally,  wherever  a  debtor  is  in  de&olt  in  the  pay- 
ment of  money,  delivery  of  property,  or  rendition  of  servicee  pnrsnant  to  a 
contract,  interest  is  allowable:  MaUfr  qf  Berriam,  44  How.  Pr.  218;  Ourrie 
V.  WhUe,  6  Abb.  Pr.,  N.  S.,  381;  S.  C,  37  How.  Pr.  869;  S.  C,  1  Sweeny,  202; 
Adams  v.  FoH  Plain  Bank,  36  N.  Y.  261;  White  v.  Miller,  78  Id.  305.  So 
t  yen  though  the  amonnt  be  onliqnidated,  if  it  can  be  ascertained  by  oompu- 
t.\tion  and  by  reference  to  established  market  values:  8ipperly  v.  Stewaif,  50 
Barb.  69;  McMahon  v.  New  York  etc,  R.  R,  Co,,  20  N.  T.  469;  MeCoUum  ▼. 
Seward,  62  Id.  318;  Fitch  v.  LivingsUm,  4  Sandf.  515;  Barrow  v.  Reab,  0 
How.  371.  In  Holmes  v.  Rankin,  17  Barb.  456,  the  general  role  is  afiSnned 
to  be  that  interest  is  not  allowable  on  unliquidated  demands,  and  the  prin- 
cipal case  is  cited  as  establishing  an  exception  to  this  rule.  But  thongh 
it  is  not  necessary  that  the  amount  of  a  demand  should  be  liquidated  so 
as  to  make  interest  allowable,  default  in  payment  or  performance  is  ee- 
sential:  Campbell  v.  Bruen,  I  Bradf.  233;  MygaU  v.  Willcox,  1  Lans.  6a 
Until  the  debt  or  demand  is  due,  interest  will  not  run  upon  it:  Esterly  v.  Cb2e» 
3  N.  Y.  503,  where  it  is  held,  on  this  ground,  that  interest  can  not  be  ctA' 
lected  on  an  open  running  account,  where  there  is  no  agreement  to  pay 
interest.  But  interest  is  allowable  in  an  action  on  an  account  for  goods  acdd 
from  the  time  of  presentment,  for  the  party  is  then  in  default:  Beers  v.  Reif- 
nolds,  11  N.  Y.  102.  In  WhiU  v.  Miller,  78  N.  Y.  395,  it  is  held  that  interest 
will  not  run  from  the  commencement  of  the  action  on  a  demand  unless  a  de- 
mand before  action  would  set  interest  running.  In  accordance  with  the 
general  doctrine  laid  down  in  the  principal  case,  interest  is  allowable  in  actioii 
for  damages  for  breach  of  a  special  contract:  Kelly  v.  Fall  Brook  Coal  Co,, 
67  Barb.  187.  So  in  an  action  for  breach  of  a  bond  of  indenmity  against  a 
liability:  Lyon  v.  Clark,  8  N.  Y.  157.  So  for  breach  of  a  covenant  by  a 
lessor  in  a  lease  to  pay  the  value  of  the  tenant's  improvements  at  the  end  of 
the  term:  lienwick  v.  Renunck,  1  Bradf.  238.  In  Dana  v.  FledUr,  1  E.  D. 
Smith,  483,  it  is  held  that  a  direction  to  the  jury  to  allow  interest  in  an 
action  for  the  non-delivery  of  personal  property  is  erroneous,  and  that  the 
allowance  of  interest  in  such  cases  is  in  the  discretion  of  the  jury;  and  it  is 
■aid  that  the  principal  case,  although  it  contains  some  expressions  to  the 
contrary,  can  not  be  understood  to  overrule  previous  decisions  establishing 
this  as  the  rule.  In  Jackson  v.  New  York  Central  R,  R,  Co,,  2  Thomp.  it  G. 
656,  it  is  held,  citing  the  principal  case  and  others,  that  thongh  the  amount 
of  an  indebtedness  is  unliquidated,  if  there  is  an  actual  breach  of  a  contract 
to  pay  and  an  actual  indebtedness  due,  interest  is  recoverable.  In  Otdl^  v. 
Feme,  10  Hun,  525,  526,  on  the  other  hand,  it  is  held  that  in  an  action  by  an 
attorney  against  his  client  for  professional  services,  where  no  bill  has  been  ire- 
sent^d  and  the  demand  is  unliquidated,  interest  is  not  recoverable  from  the 
rendition  of  the  services,  and  the  principal  case  is  distinguished  as  one  in 
which  there  was  an  express  agreement  to  deliver  certain  specified  property  as 
rent  at  a  fixed  time  and  place. 

Kent  Patablb  in  Produok  ob  Services:  See  Wait,  AppellatU,  19  Am.  Deo. 
262;  Dockham  v.  Parker,  23  Id.  547;  Johnson  v.  SfnWi,  24  Id.  539;  Deaver 
V.  Rice,  34  Id.  388;  Putnam  v.  Wise,  37  Id.  309;  Case  v.  Hart,  38  Id.  735;  Vam 
Rensielaer  v.  Bradley,  45  Id.  451.  That  rent  payable  in  produce  stands  on 
the  same  footing  as  rent  payable  in  money,  is  held,  citing  the  principal  caee^ 
in  People  v.  Van  Rensselaer,  9  N.  Y.  328. 

That  Assignee  or  Lessee  is  Liable  fob  Rent,  and  that  a  covenant  to  pay 
rent,  with  the  incidental  remedies  for  a  breach,  runs  with  the  land,  is  a  poini 
to  which  the  principal  case  is  cited  in  Van  Renssalaer  v.  ^Toys,  19  N.  Y.  93; 
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and  Afain,  t.  Cfreen^  32  Barb.  458,  becaiue,  as  a  matter  of  fact,  the  action  waa 
agaiDst  an  aamgnee  of  the  lease,  though,  as  will  be  seen  from  the  opinion,  no 
poestion  arose  on  that  point.  See,  on  that  subject,  CkUtU  ▼.  Clarh^  49  Am. 
Dec  164,  and  the  cases  cited  in  the  note  thereta 

GoMPULSORT  KoNSurr:  See  French  v.  Smilh,  24  Am.  Bee  616,  and  the  note 
thereto  diBcossing  this  subject.  See  also  Dam  v.  Ccwing,  39  Id.  585;  Martm 
V.  Wehb,  Id.  363;  CahiU  v.  Kakumaaoo  etc.  In$.  Co,,  43  Id.  457,  and  cases 
cited  in  the  notes  to  those  decisions.  If  the  plaintiff  is  entitled  even  to 
nominal  damages,  no  question  as  to  the  quantum  of  damages  can  be  raised  by 
a  motion  for  a  nonsuit  so  as  to  bring  it  up  on  error:  LUUe  ▼.  ffoyt,  40  Id.  360. 
The  doctrine  laid  down  in  the  principal  case  on  this  point  is  approved  in  Mai' 
Uwyy.  Tioga  B.  i?.  Co.,  3  AbK  App.  Bee  142;  S.  C.,3  Eeyes,  355;  36  How. 
Pr.  203;  5  Abb.  Pr.,  N.  S.,  423. 


Hay  v.  Gohoes  Company. 

[3  Nkw  Tgbk  (3  Ooafsxoox),  160.] 
BiQBT  or  A  LANB-owNxa  TO  Make  Excavations  in  his  land  (such  as  mn 
involved  in  making  a  canal)  is  subject  to  the  limitation  that  he  must  not 
cast  the  soil,  stones,  etc.,  upon  neighboring  land,  to  the  annoyance  or  in- 
convenience of  its  owners. 

Appeal  from  a  judgment  reversing  a  judgment  of  nonsuit  in 
an  action  of  trespass  on  the  case.  The  Cohoes  Company 
was  incorporated  by  New  York  laws,  1826,  p.  70,  c.  90,  with 
authority,  among  other  things,  to  construct  a  canal;  and  its 
agents  and  servants,  in  the  course  of  blasting  for  making  the 
necessary  excavations,  threw,  according  to  plaintiff's  declara- 
tion and  evidence,  large  quantities  of  gravel,  slate,  and  stones 
npon  plaintiff's  dwelling,  and  also  darkened  its  windows,  broke 
its  chimney,  etc. ;  for  doing  which  he  brought  this  action.  There 
was  no  averment  of  negligence  or  malice,  and  no  proof  of  any- 
thing more  than  injuiy  to  plaintiff's  premises  incidental  to  the 
making  of  excavations  by  defendants,  on  their  own  premises,  in 
the  construction  of  a  work  which  had  been  authorized  by  the 
legislature;  and  therefore  the  presiding  judge  granted  a  motion 
for  a  nonsuit.  The  supreme  court  reversed  the  judgment  and 
gianted  a  new  trial:  8  Barb.  42;  and  defendants  appealed. 

John  K.  Porter,  attorney,  and  D.  Wrighi,  of  counsel,  for  the 
appellants,  the  company  causing  the  injury. 

Edward  F.  BuUard,  attorney  and  counsel,  for  the  respondent, 
the  land-owner  injured. 

By  Court,  Gabdinxb,  J.  The  defendants  insist  that  they 
had  the  right  to  excavate  the  canal  upon  their  own  land,  and 
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were  not  responsible  for  injuries  to  third  persons,  nnless  they 
ocoorred  through  their  negligence  and  want  of  skill,  or  that  of 
their  agents  and  servants. 

It  was  an  elementary  principle  in  reference  to  private  rigbta^ 
that  every  individual  is  entitled  to  the  undisturbed  possession 
and  lawful  enjoymest  of  his  own  property.  The  mode  of  en- 
joyment is  necessarily  limited  by  the  rights  of  others— otherwise 
it  might  be- made  destructive  of  their  rights  altogether.  Henoe 
the  maxim.  Sic  viere  tuo,  etc.  The  defendants  had  the  right  to 
dig  the  canal.  The  plaintiff,  the  right  to  the  undisturbed  pos- 
session of  his  property.  If  these  rights  conflict,  the  former  must 
yield  to  the  latter,  as  the  more  important  of  the  two,  since, 
upon  grounds  of  public  policy,  it  is  better  that  one  man  should 
surrender  a  particularuse  of  his  land,  than  that  another  should 
be  deprived  of  the  beneficial  use  of  his  property  alt<)gether, 
which  might  be  the  consequence  if  the  privilege  of  the  former 
should  be  wholly  unrestricted.  The  case  before  us  illustrates 
this  principle.  For  if  the  defendants  in  excavating  their  canal, 
in  itself  a  lavirful  use  of  their  land,  could,  in  the  manner  men- 
tioned by  the  witnesses,  demolish  the  stoop  of  the  plaintiff  with 
impunity,  they  might,  for  the  same  purpose,  on  the  exercise  of 
reasonable  care,  demolish  his  house,  and  thus  deprive  him  of  all 
use  of  his  properiy. 

The  use  of  land  by  the  proprietor  is  not  therefore  an  absolute 
right,  but  qualified  and  limited  by  the  higher  right  of  others  to 
the  lawful  possession  of  their  property.  To  this  possession  the 
law  prohibits  all  direct  injury,  without  regard  to  its  extent  or 
the  motives  of  the  aggressor.  A  man  may  prosecute  such  busi- 
ness as  he  chooses  upon  his  premises,  but  he  can  not  erect  a 
nuisance  to  the  annoyance  of  the  adjoining  proprietor, .even  for 
the  purpose  of  a  lawful  trade:  Aldred's  Case,  9  Coke,  58.  He 
may  excavate  a  canal,  but  he  can  not  cast  the  dirt  or  stones 
upon  the  land  of  his  neighbor,  either  by  human  agency  or  the 
force  of  gunpowder.  If  bo  can  not  construct  the  work  without 
the  adoption  of  such  means,  he  must  abandon  that  mode  of  using 
his  property,  or  be  held  responsible  for  all  damages  resulting 
therefrom.  He  will  not  be  permitted  to  accomplish  a  legal  ob- 
ject in  an  luilawful  manner. 

In  Rollers  Abridgment,  5G5,  it  is  said  that  if  A.  erects  a  now 
house  upon  the  confines  of  bis  land,  and  next  adjoining  the 
land  of  B.,  and  B.  afterwards  digs  his  land  so  near  the  land  of 
A.  that  it  falls,  no  action  can  be  sustained  by  A.  The  purpose 
of  B.  in  the  case  cited,  in  digging  upon  bis  own  land,  was  law- 
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fal,  and  so  for  aught  that  appears  were  the  means  taken  to  ao- 
oomplish  it.  The  right  of  A.  to  occnpy  and  nse  his'  land  in  a 
particular  manner  was  qualified  and  limited  by  a  similar  right 
in  B.  No  action  consequently  could  be  sustained.  "A  man, 
however,  can  not  dig  his  land  so  near  mine/'  the  reporter  adds, 
''as  to  cause  mine  to  slide  into  the  pif  In  the  last  case,  the 
injury  would  consist  in  depriving  the  owner  of  a  part  of  the  soil 
to  which  his  right  was  absolute.  No  degree  of  care  in  the  ex- 
cavation by  the  pit-owner,  would,  I  apprehend,  justify  the  trans- 
fer of  a  portion  of  another  man's  land  to  his  own. 

So  in  all  that  class  of  cases  where  the  mode  of  enjoyment  is 
turned  into  an  absolute  right  by  custom,  grant,  or  prescription, 
the  party  is  entitled  to  protection  against  any  alteration  of  the 
adjacent  premises  by  which  he  may  in  any  way  be  injured: 
Lasala  v.  EoJbrook,  4  Paige,  173  [25  Am.  Dec.  524],  and  cases 
cited.  In  PanUm  v.  Holland,  17  Johns.  92  [8  Am.  Deo.  369], 
the  parties  were  owners  of  contiguous  building  lots,  in  the  city 
of  New  York.  The  defendant  in  order  to  lay  a  foundation  for  a 
dwelling-house,  dug  below  the  foundation  of  the  plaintiffs 
house,  in  consequence  of  which  it  settled  and  the  walls  cracked. 
Held,  that  the  defendant  was  not  liable  without  proof  of  negli- 
gence. In  other  words,  the  plaintiff  was  bound  to  show  that 
the  means  adopted  by  the  defendant  were  illegal.  Clark  y.  Foot, 
8  Johns.  421,  is  to  the  same  effect.  If,  with  the  same  purpose 
in  view,  the  defendant  had  placed  earth  upon  or  transported  it 
across  the  plaintiffs  lot,  the  means,  per  Be,  would  be  wrongful. 

In  this  case,  the  plaintiff  was  in  the  lawful  possession  and 
use  of  his  own  property.  .  The  land  was  his,  and,  as  against  the 
defendant,  by  an  absolute  right  from  the  center  usque  ad  ccdum. 
The  defendants  could  not  directly  infringe  that  right  by  any 
means  or  for  any  purpose.  They  could  not  pollute  the  air  upon 
the  plaintiffs  premises:  Morley  v.  Pragnel,  Cro.  Car.  510;  nor 
abstract  any  portion  of  the  soil:  Boll.  Abr.  565,  note;  Thurston 
V.  Hancock,  12  Mass.  221  [7  Am.  Dec.  57];  nor  cast  anything 
v\Km  the  land:  Lambert  v.  Bessey,'RB,j.  T.421;  by  any  act  of 
their  agents,  neglect,  or  otherwise.  For  this  would  violate  the 
right  of  domain.  Subject  to  this  qualification  the  defendants 
were  at  liberty  to  use  their  land  in  a  reasonable  manner,  ac- 
cording to  their  pleasure.  If  the  exercise  of  such  a  right  upon 
their  part,  operated  to  restrict  the  plaintiff  in  some  particular 
mode  of  enjoying  his  property,  they  would  not  he  liable.  It 
would  be  damnum  absque  injuria. 

No  one  questions  that  the  improvement  contemplated  by  the 
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defendants  upon  their  own  premises  was  proper  and  lawfoL 
The  means  by  which  it  was  prosecuted  were  illegal  notwiih- 
standing.  For  thej  disturbed  the  rightful  possession  of  the 
plaintiff,  and  caused  a  direct  and  immediate  injuiy  to  his  prop- 
erty. For  the  damages  thus  resulting,  the  defendants  are  liable. 
Without  determining  the  other  questions  discussed  upon  the 
argument,  we  think,  upon  the  ground  above  stated,  that  the 
judgment  of  the  supreme  court  should  be  affirmed. 
Judgment  affirmed. 

LlABIUTT  FOB  DaMAOB  TO  OtHSBS  FROM  AOTS  DONS  ON  Onb's  OwK  LaKD: 

See,  particalarly  as  to  liability  for  injuries  to  adjacent  property  by  excava- 
tions on  one's  own  land,  Thurston  v.  Hancock,  7  Am.  Deo.  57>  and  note; 
FanCon  v.  Holland,  8  Id.  369;  Lamia  v.  Holbrook,  25  Id.  524,  and  note.  Am 
to  liability  for  other  nuisances  and  injurious  acts  maintained  or  done  on  one's 
land,  see  Neal  v.  Henry,  33  Id.  126;  CaUin  v.  Valentine,  38  Id.  567;  Wagoner 
V.  JemuUne,  45  Id.  474;  Pierce  v.  Femald,  46  Id.  573;  Fish  v.  Dodge,  47  Id. 
254,  and  cases  cited  in  the  notes  thereto.  One  storing  ar  large  quantity  of 
gunpowder  in  a  wooden  building  near  other  buildings  is  guilty  of  a  paUio 
nuisance,  and  is  liable  for  damages  resulting  from  an  explosion  thereof,  with- 
out proof  of  any  negligence  on  his  part  causing  the  explosion:  Myers  v,  Mal- 
colm, 41  Id.  744,  and  see  the  note  to  that  case.  The  principal  case  ia 
recognized  in  the  foUowing  decisions  as  an  authority  upon  this  subject:  That 
one  may  lawfully  use  his  own  land  for  all  purposes  for  which  such  property  ia 
usually  applied,  without  being  liable  for  consequential  injuries  to  his  neigh- 
bors, if  he  employs  due  skill  and  caution,  and  if  no  legal  right  is  infringed* 
is  a  pomt  to  which  the  case  is  cited  in  Raddiff^s  Eaters  v.  Mayor  etc,  qfBrooh- 
^^  4  N.  Y.  199;  Carhart  v.  Avbum  Oas  Light  Co,,  22  Barb.  297,  308.  Bat 
his  right  to  the  use  of  his  land  is  not  absolute.  It  is  qualified  by  the  right 
of  adjacent  owners  to  the  beneficial  use  and  enjoyment  of  their  property,  and 
if  he  goes  beyond  the  limits  of  lawful  use  and  creates  a  nuisance  to  his  neigh- 
bors, or  does  a  direct  injury  to  their  property  by  taking  away  a  part  of  the 
soil,  or  casting  stones,  rubbish,  or  other  substances  upon  it,  or  the  like,  he  is 
liable  without  regard  to  negligence,  and  even  though  proper  care  be  shown: 
0*RUey  v.  McChesney,  3  Lans.  282;  Carhart  v.  Auburn  Cfas  Light  Co.,  supra; 
Fixlet/  V.  Clark,  32  Barb.  274;  Hutchins  v.  Smith,  63  Id.  255;  Radd^s  Ea^rs 
V.  Mayor  etc.  cf  Brooklyn,  supra;  Losee  v.  Saratoga  Paper  Co.,  42  How.  Pr. 
385,  392.  Thus,  where  one  interferes  with  the  natural  flow  of  a  stream  through 
his  land  by  dams,  etc.,  so  that  the  water  flows  upon  his  neighbor's  land  to  hia 
injury,  either  by  direct  overflow  or  by  percolation  through  the  embankments, 
though  due  care  is  used^  he  has  been  held  liable:  Pixley  v.  CZarJk,  35  N.  T. 
520,  523.  So  where  a  canal  company  enlarges  its  canal  and  causes  adjacent 
land  to  be  inundated,  though  the  work  is  done  with  reasonable  care  and  skill: 
Selden  v.  Delaware  etc.  Canal  Co,,  24  Barb.  364.  So  where  one  paves  his  yard 
so  that  water  will  not  pass  through  into  the  soil,  and  in  carrying  water  from 
his  roof  by  insufficient  drains  to  his  privy  vault,  causes  an  accumulation  id 
water  upon  his  premises  which  is  cast  upon  his  neighbor's  land,  though  he 
uses  reasonable  diligence  to  prevent  it:  Jutte  v.  Hughes,  67  N.  Y.  267,  273^ 
So  where  a  riparian  owner  obstructs  or  diverts  a  stream  so  as  to  prevent  itt 
reasonable  use  by  an  adjacent  ovoier:  Prentice  v.  Oeiger,  0  Hun,  353;  or  oor- 
mpta  the  stream  by  noxious  deposits  therein:  O* Riley  t.  MeOhesney^  3  Lam. 


Digitized  by 


Google 


March,  1849.]       HicT  v.  Cohoes  Company.  283 

282;  CarhaH  v.  Aubvm  Gas  Light  Co,,  22  Barb.  297, 308.     Or  where  he  pol- 
Intes  the  air  by  noxioas  gases  and  fumes  from  a  lime-kihi,  or  from  the  enginei 
of  an  deTated  railway:  Hutchins  vTSmith,  63  Barb.  255;  Caro  v.  MetropoUtan 
etc  R,  R,  Co,,  14  Jones  &  S.  169-171.    So  where  a  land-owner  oi^  canal  con- 
tractor, in  blasting  or  making  improvements,  casts  rocks  or  other  materials  on 
another's  land:  Oourdier  v.  Cormack,  2  £.  D.  Smith,  202;  SL  Peter  y,  Denison, 
58  K.  Y.  421;  S.  C,  17  Am.  Rep.  258;  Maira  v.  MarihaUan  etc.  Am.,  89  N. 
Y.  505.    So  where  one. stored  gunpowder  in  a  magazine  upon  his  premisea, 
coostmcted  with  the  usual  safeguards,  and  it  exploded  without  apparent 
caoae,  to  the  injury  of  the  plaintiff's  adjacent  house,  an  instruction  that  the 
plaiDtiff  could  not  recover  without  proof  that  the  powder  was  negligently 
kept  upon  the  premises,  was  declared  erroneous,  and  it  v^as  held  that  the  fact 
that  the  explosion  took  p]ace  without  apparent  cause,  notwithstanding  the  pre- 
CMtioDB  taken,  evinced  its  dangerous  character,  and  that  it  should  have  been 
left  to  the  jury  to  determine  whether,  from  its  proximity  to  other  buildings 
and  from  the  other  circumstances,  the  magazine  was  in  fact  a  nuisance:  Heeg 
T.  Lkkt,  80  K.  Y.  579, 583;  S.  C,  8  Abb.  N.  C.  360.    So  where  a  raUroad  con- 
tractor stored  explosive  materials,  to  be  used  in  blasting,  within  the  limits  of 
a  town,  in  the  vicinity  of  a  tunnel  which  he  was  excavating,  and  an  explosion 
occarred,  to  the  injury  of  adjacent  property,  the  contractor  was  held  liable 
without  proof  of  negligence  or  nnskillf  ulness:  McAndrews  v.  CoUerd,  42  N. 
J.  L  189,  191.     But  where  nitro-glycerine,  while  being  held  in  store  by  a 
carrier  for  transportation,  exploded,  to  the  injury  of  adjacent  property,  it  wm 
held,  distinguishing-  the  principal  case,  that  the  carrier  was  not  liable  without 
proof  of  knowledge  of  the  dangerous  character  of  the  article,  or  of  actual  neg- 
ligence: PcurroU  v.  Barney,  1  Sawy.  238;  S.  C,  2  Abb.  Pr.,  N.  S.,  211.     So  ' 
where  a  steam-boiler  in  use  on  one's  land  accidentally  exploded,  occasioning 
injury  to  adjacent  property,  it  #as  held  that  no  action  would  lie  without  proof 
of  negligence :  Losee  v.  Saratoga  Paper  Co, ,  42  How.  Pr.  385,  392.     In  a  subse- 
^aent  decision  concerning  the  same  accident.  Potter,  J.,  thought  also  that 
proof  of  negligence  was  unnecessary,  but  the  majority  of  the  court  disagreed 
with  him  on  this  point,  though  they  agreed  with  him  in  granting  a  new  trial  on 
other  grounds:  Lome  v.  Bychanan,  61  Barb.  105.    But  in  Losee  v.  Buchanan^ 
(1 K.  Y.  476,  479,  the  dedsion  in  61  Barb,  was  reversed,  and  it  was  held  that 
the  owner  ol  the  boiler  was  not  liable  for  the  explosion  except  on  proof  of 
negligence,  distinguishing  the  principal  case  as  one  in  which  the  injury  was 
the  direct  and  neoeesary  result  of  the  defendant's  act.    In  McCafferty  v.  Spuy^ 
ten,  DuyvU  etc  R,  R,  Co,,  48  How.  Pr.  44,  49,  it  was  held  that  a  raiboad 
company  was  not  liable  for  the  negligence  of  a  subcontractor  in  blastiiig  rock 
whereby  adjacent  property  was  injured,  and  the  principal  case  was  distin- 
goiahed  as  raising  no  question  upon  this  point. 

Where  the  adjacent  house  of  the  plaintiff*  was  jarred  by  the  nmning  of  an 
engine  upon  the  defendant's  premises,  and  the  inmates  annoyed  and  terrified 
by  the  noise  so  that  the  occupancy  of  the  house  became  uncomfortable,  the 
defendant  was  held  liable,  under  the  rule  of  the  principal  case:  McKeon  v.  See, 
4  Robt.  (N.  Y. )  467.  So  where  one  out  trees  on  the  dividing  line  between  him- 
self and  an  adjacent  owner:  Relyea  v.  Beaver,  34  Barb.  552.  So  where  a  land- 
owner, in  excavating  on  his  own  land,  destroyed  the  support  of  adjacent  land: 
Rtrrand  v.  MarahaU,  19  Id.  383;  S.  C,  21  Id.  414.  The  case  is  cited  on 
the  same  poiiit  in  People  v.  CarxU  Board,  2  Thomp.  k  C.  278.  But  where,  in 
a  grant  of  land,  the  right  to  the  minerals  therein  was  reserved  to  the  grantor, 
which  right  he  subsequently  conveyed  to  another,  it  was  held  that  the  grantee 
thereof  could  lawfully  sink  shafts  and  run  tunnels  to  reach  the  mineFals»  so 
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iir.M  neoetaaiy  for  ihe  reatonable  hm  and  enjoyment  of  his  property  therein, 
leaving  Bnffident  rapport  for  the  stirfMe  |s  it  was  at  the  time  of  the  grants  or 
as  then  contemplated  hj  the  parties,  and  would  not  bo  liable  to  an  aotion  or 
to  an  injonetion,  thon^  the  owner  of  the  soil  might  thereby  be  prevented 
from  using  the jsremises  in  a  particnlar  way:  Maj-vin  v.  Bretoster  Iron  Mimng 
Ob.,  55  N.  T.  538.  Folger,  J.,  delivering  the  opinion,  thns  distingnishes  ihm 
principal  case:  ''Nor  does  this  caee  fall,  in  its  main  aspects  at  least,  withio 
the  role  recognised  and  applied  In  Hay  v.  CohoeB  Cfo.,*l  N.  Y.  150.  There 
the  adjacent  owner,  thoogh  following  a  lawful  purpose  upon  his  own  land,  in 
excavating  a  canal  thereon,  cast  rocks  from  it  upon  bis  neighbor's  land.  Ho 
immediately  and  physically  invaded  his  neighbor's  exclusive  possession.  He 
had  the  ri^t  to  dig  the  canaL  His  neighbor  had  the  right  of  undisturbed 
possession  of  his  property.  It  was  held,  on  grounds  of  public  policy,  better, 
if  these  rights  conflicted,  that  he  should  give  up  the  right  of  a  particnlar  nee 
than  that  his  neighbor  should  lose  the  beneficial  use  of  his  altogether.  Here, 
howeyer,  the  case,  if  not  reversed,  is  nearly  so.  The  sole  use  which  the  de- 
fendant can  make  of  its  property  is  to  excavate  and  remove  it.  If  it  is  doing 
only  what  is  necessary  to  that  end,  shall  it  give  up  altogether  the  sole  beneficial 
use  of  its  property,  that  the  plaintiff  may  use  his  undisturbedly  in  one  way, 
the  most  profitable,  doubtless^  and  the  most  desirable,  but  still  one  way  of 
several  T  "  Where,  without  any  negligence  on  the  part  of  the  owner,  logs  in 
a  boom  broke  loose  by  reason  of  a  freshet  and  lodged  on  the  plaintiff's  land, 
and  were  suffered  to  remain  there  several  months,  occasioning  damage  to  his 
meadow,  it  was  held  that  the  owners  were  not  liable  for  damages  by  the  mere 
lodgment,  but  were  liable  for  damages  for  the  delay  in  removal,  and  the  prin- 
cipal case  was  cited  to  the  point  that  one  is  liable  for  a  direct  injury  to 
another's  property:  Sheldon  v.  Sherman^  42  Barb.  368,  370. 

In  Piehard  v.  Collins,  23  Barb.  458,  where  the  defendant  built  a  high  fence 
on  his  own  land,  which  bad  the  e£fect  of  darkening  the  plaintiff's  windows  in 
his  adjacent  house,  and  although  he  did  so  for  that  purpose,  it  was  held  that 
he  was  not  liable,  it  not  appearing  that  the  plaintiff  had  any  prescriptive  or 
other  legal  right  to  an  unobstructed  view,  citing  the  principal  case  as  not  m 
conflict  with  that  doctrine. 


Tbemain  v.  Cohoes  OoMPAiinr. 

[3  Nbw  Toms  (9  OoiOROOX),  163.] 
Lakb-ownxb  Who,  nr  Excavating  his  1jlst>  for  a  contemplated  improve- 
ment, has  cast  dirt,  stones,  and  rubbish  upon  adjoining  land,  to  the  injury 
thereof,  can  not  defend  an  action  for  compensatory  damages  by  evidence 
that  the  work  was  done  with  care  and  skill;  he  is  liable  for  the  actual 
injury,  irrespective  of  negligence. 

Appeal  from  a  judgment  for  defendants  in  an  aotion  of  tres- 
pass on  the  case.  The  action  arose  out  of  the  same  general  facts 
as  those  of  Haj  against  the  same  company  (reported  ante,  279), 
Tremain  being  a  land-owner  near  Haj,  and  sneering  in  the  same 
way  as  he  from  the  company's  blasting  operations.  The  differ- 
ence between  the  two  cases  as  presented  on  their  respectiye  trials 
was  merely  this:  that  in  Hay's  action  neither  parly  offered  any 
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pioof  as  to  negligence;  bat  in  Tremain's,  the  company  offered  to 
proTe  that  their  agents  and  servants  had  proceeded  in  the  most 
careful  manner  in  malring  the  excarations  complained  of.  The 
presiding  judge  excluded  this  eyidence,  and  the  plaintiff  had  a 
Terdict  and  judgment.  The  supreme  court,  in  an  opinion  bj 
Hand,  J.  (not  reported),  held  that  the  excluded  eyidence  was 
admissible  on  the  ground  that,  though  not  a  bar  to  the  action, 
it  was  relcTant  on  the  question  of  damages,  for  it  was  adapted 
to  aid  the  jury  in  determining  how  much  injury  was  done,  since 
if  the  work  were  done  with  care  the  actual  injury  would  be  less 
than  if  done  carelessly.  From  this  decision  the  plaintiff 
appealed. 

Edward  F.  BuUard,  for  appellant,  the  land-owner  injured. 

John  K.  Porter^  of  counsel,  for  respondents,  the  company 
causing  the  injury. 

By  Court,  Gabdihxb,  J.     The  eyidence  offered  by  the  def end- 

ttnts  to  'proye  "  that  the  work  was  done  in  the  best  and  most 

careftil  manner,''  was  deemed  by  the  court  below  releyant  on  the 

question  of  damages.    The  action  was  case.    The  declaration 

lays  no  foimdation  for  exemplary  damages;  it  does  not  ayer  that 

ibe  injury  was  willful,  or  eyen  that  it  arose  from  the  negligence 

of  the  defendants.    No  claim  to  them  was  made  upon  the  trial, 

and  the  jury  were  expressly  instructed  to  limit  their  yerdict  to  a 

compensation  for  the  actual  injury  sustained  by  the  plaintiff. 

Xf  the  plaintiff's  windows  were  darkened  one  half  the  day, 

tte  izxconyenience  to  him  would  be  the  same  whether  the  light 

^as  olMtructed  by  accident  or  design,  with  an  intent  to  injure  him 

^^  ^xx>in  an  anxious  wish  to  preserve  his  property.     The  actual 

^^^^Age  to  the  plaintiff  would  be  the  same  whatever  might  be 

^®  iiiotive  for  the  act  which  caused  it. 

Bo^^  the  defendants  performed  their  work  was  in  this  view  of 
^0  coxisequence:  what  they  did  to  the  plaintiff's  injury  was  the 
^i^  q^uestion.  And  upon  that  issue  the  evidence  offered  was 
^<^nlated  to  mislead  instead  of  enlighten  the  jury:  Eoyt  y. 
^^«07i,  13  Johns.  152;  Conrad  v.  Pacific  Insurance  Co.,  6  Pet. 
*2,  282;  BeU  y.  Cunningham,  3  Id.  69;  Tracy  y.  Swartwoui,  10 
^^-  So,  86. 

^^^  therefore  think  the  common  pleas  right  in  excluding  it, 
^4    that  the  judgment  of  the  supreme  court  must  be  reyersed. 
**  U.^gment  reversed. 

y'^^^-^^iUTT  FOB  Ikjubus  bt  Acts  Dons  on  One's  Own  Land:  See  J7(^ 
'  ^^i^^oet  C9.,  ORle,  270,  and  note.    Thia  oase  ia  cited  aa  a  oompanion  oaaa  to 
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thai  in  Bdyea  ▼.  Beaver,  34  Barb.  552;  Losee  v.  Buehancm,  61  Id.  105,  106; 
G* Riley  t.  MeChemey,  3  Lans.  282;  Radd\f*8  Ese*r8  v.  Mayor  etc,  of  Brook- 
lyn,  4  N.  Y.  199;  PUdey  v.  Clark,  35  Id.  623;  St.  PeUr  v.  DaOton^  68  Id. 
423;  McCafferty  v.  Spuyten  Duytnl  etc  R.  R.  Co.,  61  Id.  187;  ^eegr  v.  Lichl, 
80  Id.  583;  S.  C,  8  Abb.  N.  C.  360;  McAndrewa  t.  CoUerd,  42  N.  J.  L. 
191,  192.  For  a  more  particular  mentioii  of  these  cases,  see  the  note  to  Hitf 
T.  Cohoet  Co,,  anU,  279. 


Shobteb  v.  The  People. 

{2  Nkw  Tou  (2  OOMROOX),  193.] 

HoMiciDB  I.S  JusTiriABUS  (both  at  commoD  law  and  under  2  N.  Y.  |L  S.  660, 
sec.  3),  when  committed  in  self-defeuse  by  one  who,  being  attacked  with- 
out his  fault,  believes,  with  good  reason,  that  his  assailant  means  to  kill 
him  or  do  him  great  bodily  harm,  even  though  he  was  mistaken  in  such 
beUef. 

Using  Dakokbous  Weapon  to  Return  Blow  with  Naked  Hand,  where 
there  is  no  reason  to  apprehend  a  design  to  do  great  bodily  harm,  is  un- 
justifiable. 

PuRSUiNO  Rbtkeatino  Advebsary  and  Killing  Hnc  is  unjustifiable  homi- 
cide, even  though  the  deceased  was  the  first  .assailant. 

JUDOMEKT  WILL    NOT  BE    ReVEBSED    ON    ErROB,   FOB    InGOBBBCT    InSTBUO- 

TIONS,  even  in  a  capital  case,  if  they  can  not  have  prejudiced  the  pris- 
oner; as  where,  on  a  trial  for  murder,  the  explanations  given  to  the  jury 
as  to  the  right  of  self-defense  were  narrower  than  the  true  rule,  but  the 
facts  proved  were  such  that  no  question  of  justifiable  homicide  coald 
properly  arise. 
Law  of  Bills  of  Exception  in  Cbiminal  Cases  is  the  same  as  in  civiL 

Ebbob  to  the  supreme  court  to  review  a  judgment  sustaining 
a  conviction  for  murder.  The  bill  of  exceptions  stated  the  evi- 
dence below  as  having  been  to  the  effect  that  Shorter  (the  ac- 
cused), who  was  a  negro,  and  Brush  (the  deceased),  meeting  by 
chance,  and  without  any  previous  difficulty,  on  a  sidewalk  in 
Buffalo,  became  engaged  in  a  quarrel  arising  out  of  words 
uttered  by  Brush  about  negroes,  at  which  Shorter  took  ofifense. 
Blows  passed  between  the  two  iiien,  and  Brush,  exclaiming,  ''  He 
has  a  knife,"  retreated,  pursued  by  Shorter,  to  the  middle  of 
the  roadway,  where  in  a  few  moments  he  fell,  mortally  stabbed 
by  a  knife  in  Shorter's  hands.  The  witnesses  disagreed  as  to 
which  struck  the  first  blow,  but  there  is  no  dispute  that  Brush 
was  endeavoring  to  retreat  at  the  moment  when  the  fatal  wound 
was  given.  The  prisoner's  counsel,  among  other  requests,  asked 
tlie  court  to  charge  that,  although  the  prisoner  might  have  been 
mistaken,  yet  if  he  believed  himself  in  imminent  danger,  and 
did  not  strike  with  the  knife,  to  gratify  malice  or  revenge,  he 
>ras  justifiable;  that  the  question  was  not  whether  there  was 
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danger,  but  whether  he  belieyed  that  there  was.  The  presiding 
judge  refused  this  request,  and  instructed  the  jury,  that  in  order 
to  acquit  they  should  be  satisfied  that  there  was  in  fact  imminent 
danger;  and  the  jury  found  the  prisoner  guilty.  The  supreme 
court  sustained  the  conviction;  two  judges  holding  (in  an  opin- 
ion not  reported),  that  the  charge  and  refusal  were  substantially 
correct,  because  a  mere  belief  that  he  was  in  peril  would  only 
reduce  the  grade  of  the  prisoner's  offense  to  manslaughter,  and 
tiie  third  thinking  the  conyiction  good  irrespectiye  of  the  charge 
and  refusal,  because  there  were  no  facts  proved  to  which  they 
could  apply;  and  the  prisoner  was  sentenced  to  death. 

Benjamin  E.  Austin^  digtrid  aJUomey^  for  the  defendants  in 
error,  the  people. 

EH  Cook,  for  the  plaintiff  in  error,  the  accused. 

By  Court,  Bbonson,  J.    When  one  who  is  without  fault  him- 
self, is  attacked  by  another  in  such  a  manner  or  under  such  cir- 
cumstances as  to  furnish  reasonable  ground  for  apprehending  a 
design  to  take  away  his  life,  or  do  him  some  great  bodily  harm, 
and  there  is  reasonable  groimd  for  believii^g  the  danger  immi- 
nent that  such  design  will  be.  accomplished,  I  think  he  may 
B&fely  act  upon  appearances,  and  kill  the  assailant,  if  that  be 
necessaiy  to  avoid  the  apprehended  danger;  and  the  killing  will 
be  justifiable,  although  it  may  afterwards  turn  out  that  the  ap- 
pearances were  false,  and  there  was  in  fact  neither  design  to 
do  him  serious  injury,  nor  danger  that  it  would  be  done.     He 
most  decide  at  his  peril  upon  the  force  of  the  circumstances  in 
which  he  is  placed,  for  that  is  a  matter  which  will  be  subject  to 
judicial  review.    But  he  will  not  act  at  the  peril  of  making  that 
S^t,  if  appearances  prove  false,  which  would  be  innocence  had 
ttey  proved  true.     I  can  not  better  illustrate  my  meaning  than 
ty  taking  the  case  put  by  Judge,  afterwards  Chief  Justice,  Par- 
ser,   of  Massachusetts,  on  the  trial  of  Thomas  O.  Selfridge. 
*A..  in  the  peaceable  pursuit  of  his  affairs  sees  B.  walking  rap- 
^^y  towards  him  with  an  outstretched  arm  and  a  pistol  in  his 
'^'^Ki^l^y  and  using  violent  menaces  against  his  life  as  he  advances, 
^vin^  approached  near  enough  in  the  same  attitude.  A.,  who 
^  a  club  in  his  hand,  strikes  B.  over  the  head,  before,  or  at  the 
"»taiit  the  pistol  is  discharged;  and  of  the  wound  B.  dies.    It 
wims  out  that  the  pistol  was  loaded  with  powder  only,  and  that 
*to  real  design  of  B.  was  only  to  terrify  A."    Upon  this  case 
uia   jud^  inquires,  '*  Will  any  reasonable  man  say  that  A.  is 
^^Te   criminal  than  he  would  have  been  if  there  had  been  a 
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bullet  in  {he  pistol  t  Those  who  hold  such  doctrine  must  re- 
quire, that  a  man  so  attacked  must,  before  he  strikes  the  assail- 
ant, stop  and  ascertain  how  the  pistol  was  loaded — a  doctrine 
which  would  entirely  take  away  the  right  of  self-defense.  And 
when  it  is  considered  that  the  jury  who  try  the  cause,  and  not 
the  party  killing,  are  to  judge  of  the  reasonable  grounds  of  his 
apprehension,  no  danger  can  be  supposed  to  flow  from  this  prin- 
ciple." The  judge  had  before  instructed  the  jury,  that  **  when 
from  the  nature  of  the  attack,  there  is  reasonable  ground  to  be- 
lieTC  that  there  is  a  design  to  destroy  his  life,  or  commit  any 
felony  upon  his  person,  the  killing  of  the  assailant  will  be  ex- 
cusable homicide,  although  it  should  afterwards  appear  that  no 
felony  was  intended:"  Selfridge*8  IHal,  160;  1  Buss.  Cr.,  699,  ed. 
of  1824;  485,  note,  ed.  of  1836.  To  this  doctrine  I  fully  sab- 
scribe.  A  different  rule  would  lay  too  hea^y  a  burden  upon 
poor  humanity. 

I  have  stated  the  case  of  Selfridge  the  more  fully,  because  it  is 
not  only  an  authority  in  point,  but  it  is  one  which  the  revisers 
professed  to  follow  in  framing  our  statute  touching  this  ques- 
tion. 

I  shall  not  stop  to  consider  the  common-law  distinctions  be- 
tween justifiable  and  elcusable  homicide,  because  our  statute 
has  pl/iced  killing  in  self-defense  imder  the  head  of  justifiable 
homicide:  2  B.  S.  660,  sec.  3. 

The  Massachusetts  case  lays  down  no  new  doctrine.  The 
same  principle  was  acted  on  in  Levetfs  Case,  recited  by  Jones,  J., 
in  Cook's  Case,  Cro.  Car.  538,  to  the  following  effect:  Leyett 
was  in  bed  with  his  wife,  and  asleep,  in  the  night,  when  the 
sei^vant  ran  to  them,  in  fear,  and  told  them  that  thieyes  were 
breaking  open  the  house.  He  arose  suddenly,  and  taking  a 
drawn  rapier  in  his  hand,  went  down  and  was  searching  the 
entry  Tor  the  thieves,  when  his  wife  espying  some  one  whom 
she  knew  not  in  the  buttery,  cried  out  to  her  husband,  in  great 
fear,  ''  Here  they  be  that  would  undo  us."  Levett  thereupon 
hastily  entered  the  buttery  in  the  dark,  not  knowing  who  was 
there,  and  thrusting  with  his  rapier  before  him,  killed  Frances 
Freeman,  who  was  lawfully  in  the  house,  and  wholly  without 
fault.  On  these  facts,  found  by  special  verdict,  the  court  held 
that  it  was  not  even  a  case  of  manslaughter,  and  the  defendant 
was  wholly  acquitted.  Now  here,  the  defendant  acted  upon 
information  and  appearances  which  were  wholly  false:  and  yet 
as  he  had  reasonable  grounds  for  believing  them  true,  he  v^as 
held  guiltless.    Foster,  Crown  Law,  p.  299,  says  of  this  case: 
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"  Possibly  it  might  haye  been  better  ruled  manslaughter  at  com- 
mon law,  due  circumspection  not  haying  been  used."  I  do  not 
understand  him  as  questioning  the  principle  of  the  decision,  but 
as  only  expressing  a  doubt  whether  the  principle  was  properly 
applied.  He  calls  it  nothing  more  than  a  case  of  manslaughter, 
when,  if  a  man  may  not  act  upon  appearances,  it  was  a  plain 
^ase  of  murder.  So  far  as  I  haye  observed,  no  other  writer 
iiX>on  criminal  law  has  questioned,  in  any  degree,  the  decision 
in  LeveU'8  Case,  and  most  of  them  haye  fully  approved  it.  East, 
in  his  Pleas  of  the  Crown,  vol.  1,  pp.  274,  375,  has  done  so. 
Hale,  1  P.  C.  42,  474,  mentions  it  among  cases  where  igno- 
rance of  the  fact  will  excuse  from  all  blame.  Hawkins,  1  P.  C. 
84,  Gnrwood's  ed.,  says  the  killing  had  not  the  appearance  of  a 
fault  Bussell,  Crimes,  vol.  1,  p.  550,  ed.  of  1836,  approves  the 
decision,  which  he  introduces  with  the  remark,  that  *'  important 
considerations  will  arise  in  cases  of  this  kind  [he  was  speaking 
of  homicide  in  defense  of  one's  person,  habitation,  or  property], 
as  to  the  grounds  which  the  party  killing  had  for  supposing 
that  the  person  slain  had  a  felonious  design  against  him;  more 
especially  where  it  afterwards  appears  that  no  such  design  ex- 
isted." Roscoe,  Crim.  Ev.,  p.  639,  says:  ''It  is  not  essential 
that  an  actual  felony  should  be  about  to  be  committed  in  order 
to  justify  the  killing.  If  the  circumstances  are  such  as  that, 
after  all  reasonable  caution,  the  party  suspects  that  the  felony 
is  about  to  be  immediately  committed,  he  will  be  justified." 
And  he  then  gives  Leveli'a  Case  as  an  example. 

The  case  of  Sir  William  Hawkesworth,  who,  through  his  own 
fault,  was  shot  by  the ,  keeper  of  his  park,  who  took  him  for  a 
«tranger  who  had  come  to  destroy  the  deer,  went  upon  the  same 
principle:  1  Hale's  P.  C.  40;  1  East  P.  C.  275;  1  Russ.  Cr. 
^9.  Other  cases  are  put  in  the  books  where  the  killing  vnll  be 
justified  by  appearances,  though  they  afterwards  prove  false. 
A  general,  to  try  the  vigilance  or  courage  of  his  sentinel, 
comes  upon  the  sentinel  in  the  night  in  the  posture  of  an 
snemy^  and  is  killed.  There  the  ignorance  of  the  sentinel  that 
■^  "'^as  his  general,  and  not  an  enemy,  will  justify  the  kill- 
«»g:  1  Hale's  P.  C.  42;  1  East  P.  C.  275;  1  Russ.  Cr.  540.  The 
<»8e  mentioned  by  Lord  Hale,  which  was  before  him  at  Peter- 
borotigh,  where  a  servant  killed  his  master,  supposing  he  was 
«iooting  at  deer  in  the  corn  in  obedience  to  his  master's  orders, 
Woriga  to  the  same  class:  1  Hale's  P.  C.  40, 476;  1  Russ.  Cr.  540. 
^  Hampton's  Case,  Eel.  41,  the  defendant  killed  his  wife  with 
^piatol  which  he  had  found  in  the  street,  after  ascertaining,  bm 
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he  supposed,  bj  a  trial  with  the  ramrod,  that  it  was  not  loaded, 
though  in  fact  it  was  charged  with  two  bullets.     This  was  ad- 
judged to  be  manslaughter,  and  not    merely  misadventure. 
Foster,  Crown  Law,  263,  264,  calls  this  a  hard  case,  and  thinks 
the  man  should  have  been  wholly  acquitted,  on  the  ground  that 
he  exercised  due  caution — the  utmost  caution  not  being  neces- 
saiy  in  such  cases.    But  if  the  decision  was  right,  as  I  am  in- 
clined to  think  it  was,  for  the  want  of  proper  caution,  still  the 
case  goes  on  the  ground  that  the  degree  of  gmlt  may  be  affected 
by  appearances  which  afterwards  prove  false;  for  if  he  had  not 
tried  the  pistol,  it  would  have  been  murder.     Foster,  Id.  265, 
mentions  a  case  which  was  tried  before  him,  where  the  prisoner 
had  shot  his  wife  with  a  gun,  which  he  supposed  was  not  loaded. 
The  judge,  being  of  opinion  that  the  prisoner  had  reasonable 
ground  to  believe  that  the  gun  was  not  loaded,  directed  the 
jury,  that  if  they  were  of  the  same  opinion,  they  should  acquit 
the  prisoner;  and  he  was  acquitted.     In  Headers  Case,  1  Lew. 
G.  C.  184,  the  prisoner  had  killed  with  a  pistol  one  of  a  great 
number  of  persons  who  came  about  his  house  in  the  night-time, 
singing  songs  of  menace,  and  using  violent  language.    Holroyd, 
J.,  told  the  juiy  that  if  there  was  nothing  but  the  song,  and  no 
appearance  of  violence — ^if  they  believed  there  was  no  reasonable 
ground  for  apprehending  danger — the  killing  was  murder.    And 
in  The  People  v.  Rector,  19  Wend.  569,  Cowen,  J.,  said  alarm 
on  the  part  of  the  prisoner,  on  apparent  though  unreal  grounds, 
was  pertinent  to  the  issue.     In  The  U.  5.  v.  WiUbergery  3  Wash. 
C.  C.  515,  521,  the  judge  told  the  jury,  that  for  the  purpose  of 
justifying  the  killing,  the  intent  of  the  deceased  to  commit  a 
felony  must  be  apparent,  which  would  be  sufficient,  although  it 
should  afterwards  turn  out  that  the  real  intention  was  less 
criminal,  or  even  innocent.     He  afterwards  added,  that  the 
danger    must    be  imminent — meaning,   undoubtedly,   that   it 
must  wear  that  appearance.     The  Stale  v.  Wells,  1  Cox,  424  [1 
Am.  Dec.  211],  is  entirely  consistent  with  this  doctrine.     The 
supreme  court  of  Tennessee  has  gone  still  further,  and  held 
that  one  who  kills  another,  believing  himself  in  danger  of  great 
bodily  harm,  will  bo  justified,  although  he  acted  from  cow- 
ardice, and  without  any  sufficient  ground,  in  the  appearances, 
for  the  killing:  Grainger  v.   The  Stale,  5  Yerg.  459  [26  Am. 
Dec.  278].     This  was,  I  think,  going  too  far.     It  is  not  enough 
that  the  party  believed  himself  in  danger,  unless  the  facts  and 
circumstances  werie  such  that  the  jury  can  say  he  had  reasonable 
grounds  for  his  belief. 
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We  have  been  referred  to  two  cases  where  it  was  said,  in  snb- 
Btance,  that  the  killing  must  be  necessary:  Regina  t.  SmUh^  ft 
^.  4  P.  160,  and  Eegina  v.  BuU,  9  Id.  22;  and  other  authori- 
^  to  the  same  effect  might  have  been  cited.  The  life  of  a  hn- 
'"^^  being  must  not  be  taken  upon  slight  grounds;  there  must 
**  J^  necessity,  either  actual  or  apparent,  for  the  killing,  t  r  it 
can  not  be  justified.  That,  I  think,  is  all  that  was  meant  by 
sach  remarks  as  have  been  mentioned.  The  unqualified  language 
that  the  killing  must  be  necessary  has,  I  think,  never  been  used 
when  attention  was  directed  to  the  question  whether  the  accused 
might  not  safely  act  upon  the  facts  and  circumstances  as  they 
were  presented  at  the  time.  I  have  met  with  no  authority  for 
saying,  that  a  homicide  which  would  be  justifiable  had  appear- 
ances proved  true,  will  be  criminal  when  they  prove  false. 

Bnt  it  is  said  that  our  statute  has  changed  the  rule  of  the  com- 
mon law  on  this  subject;  and  that  there  must  in  fact  be  danger 
of  great  bodily  harm,  or  the  killing  can  not  be  justified.     We 
blow  that  such  a  change  was  Dot  intended  by  the  revisers,  for 
they  said  in  their  notes,  that  the  provision  was  "according  to- 
the  views  of  most  of  the  writers  on  the  subject,  and  the  express . 
decisions  in  Massachusetts  and  New  Jersey."    Those  writers  and 
dedsions  have  already  been  noticed.     As  I  read  the  statute,  it . 
affirms  the  rule  of  the  common  law.    The  words  are,  homicide  in 
sdf-defense  is  justifiable  '*  when  there  shall  be  a  reasonable 
ground  to  apprehend  a  design  to  commit  a  felony,  or  to  dp  some  ' 
gieat  personal  injury,  and  there  shall  be  imminent  danger  of 
such  design  being  accomplished:"  2  B.  S.  660,  sec.  3,  subd.  2. 
The  words  "  imminent  danger,"  in  the  last  branch  of  the  clause^ 
do  not  mean,  as  the  argument  for  the  prisoner  assumes,  that 
there  must  in  fact  be  an  impending  evil  which  is  ready  to  fall; 
but  only  that  there  is  a  threatened  evil,  or  one  which  appears  as 
if  it  were  ready  to  fall.     There  must  be  reasonable  ground  to 
apprehend  a  vncked  design,  and  apparent  danger  that  such  de- 
sign will  be  accomplished.     It  is  enough,  by  the  express  words 
of  the  statute,  that  there  is  reasonable  ground  to  apprehend  a 
wicked  design;  and  it  is  al^surd  to  suppose  that  such  a  provision . 
was  immediately  followed  by  another,  that  the  danger  of  the- 
apprehended  design  being  accomplished  must  be  actual,  and  not 
merely  apparent.    Such  a  construction  would  make  the  last  part 
of  the  clause  nullify  the  first;  for  if  there  must  be  actual  dangez- 
that  the  design  will  be  accomplished,  there  must  of  necessityr 
be  an  actual  design  to  be  accomplished. 
Although  I  can  not  concur  in  the  law  of  that  part  <*<  the 
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charge  to  which  exception  was  taken  on  the  trial,  it  does  not 
neoessarily  follow  Uiat  we  must  reyerse  the  judgment.  The  evi- 
•dence  did  not  make  a  case  for  laying  down  the  law  of  justifiable 
jiomicide;  and  an  error  of  the  court  concerning  an  abstcaot 
3>ropo8ition,  having  nothing  to  do  with  the  matter  in  hand,  is 
not  a  sufficient  ground  for  reversing  a  judgment.  If  eyery  con- 
troTerted  fact  mentioned  in  the  bill  of  exceptions  is  taken  in 
faTor  of  the  prisoner,  the  best  case  which  he  can  possibly  make 
will  be  substantially  as  follows:  There  was  a  sudden  combat  be- 
tween the  parties  in  the  night,  in  which  the  deceased  gave  the 
first  blow;  but  the  prisoner  entered  readily  into  the  fight.  The 
-deceased  had  no  weapon,  and  gave  blows  with  his  naked  hands 
•or  fists,  while  the  prisoner  struck  with  a  knife,  inflicting  not  less 
than  nine  wounds,  one  or  more  of  which  were  mortal.  After 
•seTeral  blows  had  passed,  the  deceased  hallooed,  *'  He  has  got  a 
knife,"  and  retreated  towards  the  middle  of  the  street.  The 
prisoner  followed,  and  continued  to  give  blows;  the  deceased  at 
:the  same  time  either  giving  blows  or  defending  himself  against 
ihose  given  by  the  prisoner.  The  prisoner  did  not  leave  the 
«idewalk.  When  the  deceased  got  to  the  middle  of  the  road,  he 
<sned  out,  '*  Oh,  boys  I"  fell,  and  died  in  a  few  minutes.  The 
prisoner  did  nothing  to  shun  the  combat,  nor  did  he  show  any 
disposition  to  stop  the  fight  after  it  had  commenced.  Although 
one  witness  thought  the  deceased  had  the  best  of  the  fight  at 
first,  no  important  advantage  was  gained  over  the  prisoner:  he 
was  neither  knocked  down,  nor  seriously  injured,  nor  was  he  in 
any  danger  of  life  or  limb.  He  followed  when  the  deceased 
tried  to  escape,  still  giving  blows  with  a  deadly  weapon,  until 
-veiy  near  the  moment  when  the  deceased  fell  down  and  ex- 
pired. 

This  is  the  most  favorable  statement  of  the  case  for  the  pris- 
oner which  can  be  drawn  from  the  facts  detailed  in  the  bill  of 
exceptions;  and  much  more  favorable  than  any  intelligent  jury 
^would  draw  from  the  whole  of  the  evidence.  But  taking  the 
<»se  as  I  have  stated  it,  there  is  no  color  for  calling  it  justifiable 
liomicide,  or  for  leaving  any  such  question  to  the  jury.  If  it 
-was  not  murder,  it  was  manslaughter  at  the  least;  and  so  for  as 
•relates  to  these  offenses,  no  exception  was  taken  to  the  charge. 
When  a  man  is  struck  with  the  naked  hand,  and  has  no  reason 
-to  apprehend  a  design  to  do  him  any  great  bodily  harm,  he  must 
not  return  the  blow  with  a  dangerous  weapon.  After  a  conflict 
lias  commenced  he  must  quit  it,  if  he  can  do  so  in  safety,  before 
lie  kills  his  adversary :  and  I  hardly  need  add,  that  if  his  adver* 
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saiy  trytoeBcape,  he  must  not  pursue,  and  giye  him  fatal  Uow^ 
wiUi  a  deadly  weapon. 

As  there  was  no  question  of  justifiable  homicide  in  the  case^ 
the  prisoner  had  no  right  to  call  on  the  court  to  instruct  the  jury 
on  Ihat  subject;  and  although  the  instruction  given  was  wrong- 
in  point  of  law,  I  do  not  see  how  it  can  possibly  have  operated 
to  the  prejudice  of  the  prisoner.  As  this  is  a  criminal  and  a. 
capital  case,  I  can  not  but  feel  a  strong  disposition  to  give  the^ 
prisoner  a  new  trial.  But  the  law  concerning  bills  of  exceptions 
is  the  same  in  criminal  as  it  is  in  civil  cases:  The  People  y.  WUey, 
8  Hill  (N.  T.),  194,  214,  and  we  must  not  allow  our  feelings  to- 
draw  us  into  the  making  of  a  bad  precedent.  I  am  of  opinion, 
that  the  judgment  of  the  supreme  court  should  be  affirmed;  and 
my  brethren  concur  in  this  opinion,  ux>on  both  the  points  whiclk 
have  been  considered.^ 

Judgment  affirmed. 

HomciDB  Dexmsd  Justifiabls  on  Gboitkd  ov  SxLP-DBFBirsB,  when  and 
when  not:  See^State  v.  WelU,  1  Am.  Dec  211;  Orainger  v.SUUe,  26  Id.  278» 
tad  note;  People  v.  McLeod,  37  Id.  328;  StaU  y.  8coU,  42  Id.  148;  8UUe  t. 
HUl^  34  Id.  396.  See,  generally,  as  to  the  extent  of  the  right  of  self-defentes 
Gray  V,  C(mb8,  23  Id.  431;  Scribner  v.  Beach,  47  Id.  265.  The  doctrine  of 
the  principal  oaee,  that  where  one  is  attacked,  without  faalt  on  his  part,  under 
drcnmstances  furnishing  reasonable  ground  for  apprehending  a  design  totake- 
hii  life  or  do  him  great  bodily  harm,  and  there  is  reasonable  ground  for  believ* 
ing  the  danger  imminent  that  such  design  will  be  acoomplished,  he  may  act 
upon  the  appearances  and  lawfully  kill  the  assailant,  if  necessary  to  aToid 
the  danger,  although  it  may  turn  out  that  the  appearances  were  false;  and  thai 
the  party  assaulted  must  act  at  his  peril  upon  the  circumstances,  is  approTed 
in  People  v.  Lamh,  2  Abb.  Pr.,  N.  S.,  160;  S.  C,  2  Keyes,  373;  PcUteratm 
T.  People,  46  Barb.  635;  People  v.  SUnU,  3  Park.  Cr.  67^;  Evers  v.  People,  9 
Hun,  718;  S.  C,  6  Thomp.  &  G.  158.  The  jury,  in  order  to  acquit  on  the^ 
ground  of  self-defense  in  such  a  case,  are  not  required  to  find  that  the  appra* 
bended  danger  actually  existed;  it  is  enough  if  the  accused  had  reasonable 
ground  to  believe  that  the  danger  existed:  People  v.  SulUncoK  11  K.  Y.  Leg. 
Obe.  24;  S.  C,  7  N.  T.  400;  WU  v.  People,  5  Park.  O.  413.  In  the  latter 
esse  an  instruction  to  the  jury  in  the  following  words  was  h<dd  erroneous: 
"If  you  find  that  the  prisoner  was  justified  in  defending  himself,  and  carried 
that  protection  further  than  was  necessary  to  his  defense,  then  he  ia  ;milty  of 
manslaughter  in  some  of  its  four  degrees."  There  must  be  belief  of  imminent 
danger  founded  upon  reasonable  grounds;  mere  impressions  are  not  enoughi 
People  y.  Lcmb,  2  Abb.,  N.  S..  160;  S.  C,  2  Keyes,  373.  Where  one  is  ad- 
TUMdng  upon  another  in  a  threatening  attitude,  it  may  amount  to  an  assault 
justifying  a  resort  to  yiolence  to  repel  the  attack:  Keyes  v.  DevUn,  8  £.  D* 
Smith,  524.    See  to  that  point  also  SUUe  v.  Davie,  35  Am.  Deo.  735,  and  note. 

Ebslstancx  to  an  Assault  Rhtibelt  Dispboportionate  to  the  violence  of 
the  attack  renders  the  party  assaulted  the  assailant:  State  v.  ffUl,  34  Am. 
I>ee.  396.  In  People  v.  Shay,  4  Park.  Cr.  351,  under  an  indictment  for  mur- 
4ar,  where  it  appeared  that  the  deceased  struck  the  prisoner  with  his  naked 
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Hat  And  then  rotreftted,  when  the  prisoner  followed  him  up,  drew  &  knife,  and 
lulled  him,  »  coniicfion  for  murder  was  held  right,  and  the  conrt,  per  Ingra- 
ham,  J.,  said  they  could  not  distinguish  the  case  from  Shorter  v.  People, 

Ebroneous  IxsTRUcnoNS  Which  could  kot  hate  Prejudiced  the  loemg 
party  or  influenced  the  verdict  are  no  ground  for  reversal:  Zachary  t.  Facet 
47  Am.  Dec.  744;  Melledge  v.  Boston  Iron  Co,,  aaUe,  59,  and  see  other  casea 
<:ited  in  the  notes  thereto.  The  principal  case  is  cited  to  the  same  point  Id 
People  V.  Horlon,  4  Mich.  85;  Dowa  v.  Jituh,  28  Barh.  185;  People  v.  WhiU, 
55  Id.  613;  Knicherboclxr  v.  People,  43  N.  T.  179.  See  also  Melledge  r.  BoeUm 
Iron  Co,,  ante,  59,  and  the  note  thereto.  And  generally,  that  erroneous 
-instructions  furnish  no  ground  for  reversal  if  the  verdict  and  judgment  ^ore 
right  upon  the  facts  and  law  of  the  whole  case:  See  Otbbona  v.  Dillingham,  50 
Am.  Dec.  233,  and  note,  and  Potts  v.  House,  Id.  330. 

Immaterial  Errors  ov  Ant  Kxhtd  in  the  course  of  the  trial,  which  maoi- 
-feetly  cause  no  prejudice  to  any  legal  right,  will  be  dispegarded  on  error  or 
appeal  See,  on  this  point,  the  oases  collected  in  the  note  to  WorraU  v.  Par- 
-melee,  49  Am.  Dec  351,  as  well  as  in  the  note  to  Melledge  v.  Boston  Iron  Co., 
ante,  59.  The  principal  case  is  often  cited  as  an  authority  for  this  general 
doctrine  as  applied  both  to  civil  and  criminal  cases:  Cronnse  v.  Fttch,  14  Abb. 
«V.  351;  S.  C,  23  How.  Pr.  356;  Homer  y.  Wood,  16  Abb.  Pr.  391;  Buck  ▼. 
Waterbury,  13  Barb.  118;  Fry  v.  BenneU,  28  N.  Y.  331;  Ashley  v.  Marshall^ 
29  Id.  503;  People  v.  Gonzales,  35  Id.  60;  Messner  v.  People,  45  Id.  10;  Shas0 
V.  People,  3  Hun,  281;  S.  C,  5  Thomp.  &  C.  447;  Eggler  v.  People,  3  Id.  796; 
-Gardiner  v.  People,  6  Park.  Cr.  190;  Taylor  v.  People,  Id.  352.  But  if  the 
court  can  not  see  that  no  prejudice,  could  have  resulted  from  the  error,  it  can 
•^not  be  disr^arded:  Shaw  v.  People,  3  Hun,  281;  S.  C,  5-Thomp.  k  C.  447. 
See,  also,  the  cases  cited  in  the  note  to  WorraU  v.  Parmelee,  49  Am.  Dea 
-<851,bef(u«  mentioned. 


Candee  v.  Lokd. 

[9  Hkw  Tobx  (Q  CoifROCK) ,  389.1 
JUDOMENT  IS  C!01TOLf7SIVX  EVIDENCE,  IK  CREpiTQdEt'S  SUTT  foonded  Itpon  It^ 

as  against  other  creditors  of  the  debtor,  that  the  plaint  is  a  creditor^ 
and  to  the  amount  awarded  him  by  such  judgment,  unless  it  is  im- 
peached for  fraud  or  collusion. 

Okvxbal  Replication  in  Creditor's  Sen,  to  an  answer  which  alleges  an  im« 
material  objection  to  the  judgment  on  which  thd  suit  is  founded,  is  not  a 
waiver  of  the  complainant's  right  to  rely  on  the  judgment  as  an  estopp^; 
he  may  in  such  a  case  except  to  the  answer,  but  is  not  bound  to  do  so. 

"Order  Granting  a  Feigned  Issue  out  of  ohanceiy  is  discretionaiy,  and 
will  not  be  reviewed  on  appeal,  even  where  the  appellate  court  is  of 
opinion  that  no  question  of  fact  was  in  issue,  calling  for  a  jury  triaL 

Appeal  (taken  to  the  former  court  of  errors,  but  transferred  to 
the  court  of  api>eal8)  to  review  an  order  of  the  former  court  of 
chancery  granting  a  feigned  issue.  The  suit  was  a  creditor's 
bill,  founded  on  a  judgment  recovered  by  complainant  against 
the  defendant  Lord,  and  seeking  to  set  aside  judgments  con- 
fessed by  Lord  in  favor  of  other  defendants,  on  which  real  prop" 
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erty  of  Lord  hod  been  sold  on  executions,  bought  in  by  the 
other  defendants,  and  conveyed  to  them  by  the  sheriff.  The 
seporate  answers  of  the  creditors  in  these  confessed  judgments 
alleged  that  complainant's  judgment  was  recovered  upon  an 
indorsement  which  in  truth  was  forged;  but  did  not  charge  that 
it  was  suffered  fraudulently  or  collusively.  The  complainant 
did  not  except  to  these  answera,  but  filed  a  general  replication; 
€U)d  the  defendants  then  prayed  a  feigned  issue,  to  try,  among 
other  matters  of  fact,  the  question,  whether  the  indorsement  on 
which  complainant's  judgment  was  recovered  was  a  forgery. 
The  chancellor  granted  the  application,  and  the  complainant 
appealed  from  this  order. 

Eiram  Benio,  for  appellant,  the  complaining  judgment  cred- 
itor. 

J.  P.  WhiUenwre,  solicitor,  and  Charles  P.  KirJdand,  of  conn- 
Bel,  for  respondents,  the  preferred  creditors. 

By  Court,  Oabdineb,  J.  The  most  important  question  in  this 
^SQse  is,  whether  a  judgment  obtained  without  fraud  or  coUu- 
fflon,  is  conclusive  evidence  in  suits  between  creditors,  in  rela- 
tion to  the  property  of  the  judgment  debtor,  of  the  indebted- 
ness of  the  latter. 

A  debtor  may  be  said  to  sustain  two  distinct  relations  to  his 

property:  that  of  owner,  and  quasi  trustee  for  his  creditors. 

"^  o'wner  he  may  contract  debts  to  be  satisfied  out  of  his  prop- 

^^»  confess  judgments,  create  liens  upon  it,  sell  or  give  it  to 

others  at  pleasure;  and  so  far  as  he  is  personally  concerned,  will 

"O  bound  by  his  own  acts.     But  the  law  lays  upon  him  an  obli- 

S&tioii  to  pay  his  debts,  and  holds  him  in  behalf  of  his  creditors 

^  the  exercise  of  good  faith  ifi  all  transactions  relating  to  the 

^*^<i    upon  whidh  they  must  depend  for  payment.     He  can, 

^^^^^f  ore,  neither  create  a  debt,  nor  do  any  of  the  things  above 

'^^ntioned  mala  fide  to  their  prejudice.     The  common  law,  of 

^oli  the  English  statute  and  our  own  is  but  the  exposition, 

^^^^J^txes  that  every  such  debt,  judgment,  or  assurance,  con- 

^^^^-©d  or  given  with  the  intent  to  hinder,  delay,  or  defraud  his 

^^^itors,  as  against  them,  to  be  void.     And  equity,  in  many 

r|J^^^»  holds  the  debtor  and  his  confederates  in  the  fraud  as 

J/^^tces  for  the  parties  aggrieved.     The  rights  of  creditors  to 

,,^    J)roperty  of  the  debtor,  are  to  be  worked  out  through  the 

^^^^rent  relations  to  which  t  have  alluded. 

^x^  creating  debts,  or  establishing  the  relation  of  debtor  and 
^^xtor,  the  debtor  is  accountable  to  no  one  unless  he  acts  maia 
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fide,  '  k  jadgment,  therefore,  obtained  against  the  latter  with- 
out collusion,  is  conclusive  evidence  of  the  relation  of  debtor 
and  creditor  against  others:  1.  Because  it  is  conclusive  between 
the  parties  to  the  record,  who  in  the  given  case  have  the  excla- 
sive  right  to  establish  it;  and,  2.  Because  the  claims  of  other 
creditors  upon  the  debtor's  property  are  through  him,  and  sub- 
ject to  all  previous  liens,  preferences,  or  conveyances  made  by 
him  in  good  faith.  Any  deed,  judgment,  or  assurance  of  the 
debtor,  so  far  at  least  as  they  conclude  him,  must  estop  fai» 
creditors  and  all  others.  Consequently,  neither  a  creditor  nor 
Btranger  can  interfere  in  the  horwL  fide  litigation  of  the  debtor^ 
or  retiy  his  cause  for  him,  or  question  the  effect  of  Che  judge- 
ment as  a  legal  claim  upon  his  estate.  A  creditor's  right,  in  a 
word,  to  impeach  the  act  of  his  debtor,  does  not  arise  until  the 
latter  has  violated  the  tacit  condition  aanexed  to  the  debt;  that 
he  has  done  and  will  do  nothing  to  defraud  his  creditors. 

Where,  however,  fraud  is  established,  the  creditor  does  not 
claim  through  the  debtor,  but  adversely  to  him,  and  by  a  title 
paramoimt,  which  overreaches  and  annuls  the  fraudulent  con- 
veyance or  judgment  by  which  the  latter  himself  would  be 
estopped.  It  follows  from  the  principles  suggested  that  a  judg- 
ment obtained  without  fraud  or  collusion,  and  which  concludes 
the  debtor,  whether  rendered  upon  default,  confession,  or  after 
contestation,  is,  upon  all  questions  affecting  the  title  to  his  prop- 
erty, conclusive  evidence  against  his  creditors,  to  establish,  first, 
the  relation  of  creditor  and  debtor  between  the  parties  to  the 
record;  and  second,  the  amount  of  the  indebtedness.  This 
principle  is  assumed  in  our  statute  in  relation  to  creditoi-s' bills: 
2  R.  S.  174,  sec.  38;  and  decided  in  Bogers  v.  Bogers,  8  Paige, 
879;  2  Greenl.  Ev.  531;  Marsh  v.  Pier,  4  Eawle,  288,  289  (26 
Am.  Dec.  131]. 

It  is  immaterial  whether  the  debt  was  created  prior  or  subse- 
quent to  the  fraudulent  lien,  or  conveyance,  which  is  sought  io 
be  removed.  The  right  of  the  creditor  to  impeach  the  assurance 
of  the  debtor  arises  out  of  the  relation  which  exists  between 
them  at  the  commencement  of  the  suit  for  that  purpose,  and 
does  not  depend  upon  the  time  when  the  fraud  was  consum- 
mated. Hence  a  conveyance  made  with  intent  to  defraud  sub- 
sequent creditors  is  void  at  their  election.  And  the  fraudulent 
grantee  would  not  be  permitted  to  allege,  in  bar  of  the  action 
against  him,  that  the  parties  seeking  relief  were  not  creditors 
prior  to  or  at  the  time  of  the  conveyance:  Walker  y.  Burrows^ 
I  Atk.  94;  StUeman  v.  Aahdown,  2  Id.  481;  I^Uer  v.  Fitter,  Id. 
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612;  Seward  v.  Jackson,  8  Cow.  431, 441;  Bind  v.  Longwarth,  11 
Wheat.  209;  1  Story's  Eq.,  sec.  356;  Jackscm  v.  Myers,  18  Johns. 
425;  Wilcox  t.  Fitch,  20  Id.  472.     The  only  difference  in  the 
two  cases  is  found  in  the  degree  of  evidence  necessary  to  estab- 
lish the  fraud.     In  this  case  the  defendants  have  not  alleged 
that  the  judgment  of  the  complainant  was  not  obtained  in  good 
faith.    But  they  insist  that  there  was  error  in  the  suit  in  which, 
it  was  obtained,  in  the  determination  of  a  question  of  fact;  and 
that  they  are  not  concluded  by  the  defense  of  the  debtor,  be* 
cause  they  are  not  in  privity  with  him.     We  think  otherwise. 
The  law  which  gave  the  judgment  debtor  the  unlimited  right 
(when  honestly  exercised)  to    contract    debts,  to  settle  and 
adjust  their  amount,  to  secure  and  to  -pay  them,  made  him  to- 
tlua  extent  the  representative  of  all  his  creditors  who  should 
seek  the  satisfaction  of  their  demands  out  of  his  property;  so- 
far  at  least  they  are  in  privity  with  and  claim  under  their  debtor. 
If,  as  the  defendants  insist,  they  hold  the  property  in  question 
bj  a  title  derived  under  a  valid  judgment,  prior  to  that  of  the^ 
complainant,  their  rights  can  not  be  affected  by  this  evidence. 
If,  however,  as  the  bill  alleges,  their  judgment  was  fraudulent, 
the  complainant,  as  a  creditor,  con  repudiate  it,  and  claim  the^ 
property  as  that  of  his  debtor,  his  acts  to  the  contrary  notwith- 
standing, and  hold  his  confederates  in  the  fraud  accountable  aa 
^stee  for  his  benefit.     If  the  defendants  would  shield  them- 
selves under  the  maxim,   Potior  est  conditio  de/endentis,  they 
^ould  show,  at  least  allege,  that  the  complainant  is  in  pari 
^lido. 

But  it  is  insisted  that  the  complainant,  by  replying  instead  of 
^icepting  to  the  answer,  has  waived  all  right  to  insist  upon  the 
judgment  as  an  estoppel:  and  that  upon  the  pleadings  the  whole 
Question  of  the  indebtedness  of  the  judgment  debtor  is  opened 
'^  ^  question  of  fact.  The  judgment  is  distinctly  stated  in  the^ 
^^>  and  as  distinctly  admitted  in  the  answer  of  the  defendants. 
^^  estoppel,  therefore,  appears  upon  the  record. 

Ttis  is  all  that  is  necessary  to  satisfy  the  rule  of  pleading^ 

'*  law:  Ch.  PL  592;  Veale  v.  Warner,  1  Saund.  326.     In  chan- 

^^^>  the  general  replication  only  is  allowed.    It  is  a  denial  of 

^^  defense  and  a  maintenance  of  the  bill:  Story's  Eq.  PL,  sec. 

•  •      But  it  does  not  put  in  issue  immaterial  facts  stated  in  thfr 

^swer.    The  complainant  might  have  excepted  to  the  answer, 

^^  true,  but  he  was  not  obliged  to  do  so.     The  defendant  can 

^K  "by  stuffing  his  answer  with  irrelevant  matter,  compel  thfr 

^^ploinant  to  except,  or  to  lose  the  benefit  of  material  fact» 
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aTerred  by  him  and  admitted  by  the  answer.  This  would  be 
to  enable  a  party  to  take  advantage  of  his  own  bad  pleading*. 
In  courts  of  equity,  mispleading  in  matters  of  form  is  never 
allowed  to  prejudice  any  party:  Story's Eq.  PL,  sec.  882. 

And  finally,  it  is  said  that  the  granting  of  a  feigned  issue 
rests  in  the  discretion  of  the  chancellor.  This  is  true,  where 
facts  are  to  be  ascertained,  not  where  they  are  admitted.  The 
defendants  admit  the  judgment,  and  its  legal  effect  was  a  ques- 
tion of  law,  which  the  chancellor  could  not  submit  to  a  jury. 
Discretion  in  this  case,  implies  a  right  in  the  chancellor  to  fix 
the  mode  of  trial  according  to  his  own  judgment.  But  if  the 
judgment  as  evidence  was  conclusive,  there  was  nothing  to  tiy, 
and  of  course  no  room  for  discretion  as  to  the  mode  of  trial. 

My  brethren  concur  in  the  conclusions  above  stated,  upon  all 
the  points  discussed  except  the  last.  A  majority  of  the  court 
are  of  opinion  that  the  decision  of  the  chancellor  was  upon  a 
question  of  practice,  which  is  not  a  proper  subject  of  review  in 
tiiis  court,  and  for  that  reason  the  appeal  should  be  dismissed. 

Appeal  dismissed. 

JuBGiiENT  AS  EVIDENCE  IN  Creditob's  Suit. — Where  a  judgment  creditor 
comes  into  equity  to  enforce  his  judgment,  it  is  held,  in  Oarland  ▼.  Rwes^  15 
Am.  Dec  756,  that  the  judgment  is  prima/aeie  evidence  as  against  strangen 
claiming  under  the  debtor  that  he  is  a  debtor,  and  to  impeach  it  they  most 
•how  fraud,  or  that  a  full  defense  was  not  made,  or  produce  new  proof  that 
the  debt  is  not  due.  See  generally,  as  to  who  may  or  may  not  impeach  a 
judgment  collaterally,  Vose  v.  Morton^  50  Id.  750,  and  cases  cited  in  the 
note  thereto.  That  a  judgment  against  a  donor  or  grantor  in  a  oonveyaaoe 
or  assignment  alleged  to  be  fraudulent  as  to  creditors,  whether  recovered  be- 
fore or  after  such  conveyance  or  assignment,  is  conclusive  as  to  the  fact  and 
amount  of  the  indebtedness  to  the  judgment  creditor,  as  against  other  credit- 
ors or  persons  claiming  through  the  debtor,  if  such  judgment  Ib  not  impeach, 
able  for  fraud  or  collusion,  is  held,  following  the  principal  case  and  other  like 
decisions,  in  LudingtonU  Petition,  5  Abb.  N.  0. 323;  Swihart  v.  Sharon,  24  Ohio 
St  422, 437;  Pickett  v.  Pipkin,  64  Ala.  520.  And,  generally,  a  judgment  not 
impeached  for  fraud  or  collusion  is  conclusive  as  to  the  fact  and  amount  of 
indebtedness  ss  against  creditors  and  others  claiming  through  the  debtor: 
Sidemiparker  v.  Sidensparker,  52  Me.  481,  400;  IJeraey  v.  Benedict^  15  Hun, 
1285;  Raymond  v.  Richmond,  78  N.  Y.  354.  In  Atkins  v.  ffodey,  3  Thomp. 
A  C.  325,  it  is  said,  citing  the  principal  case,  that  such  a  judgment  is  at  lesst 
prima  facie  evidence  against  other  creditors.  In  Jarvia  v.  Setcall,  40  Barb. 
464,  it  is  held,  also  citing  the  principal  case,  that  a  judgment  against 
sureties  on  an  appeal  bond  is,  in  the  absence  of  fraud  or  coUnsion,  conclusive 
IS  to  the  existence  and  amount  of  the  liability  in  a  subsequent  suit  against  the 
obligors  in  a  bond  to  indemnify  the  sureties:  See  also  Cfuice  v.  Hinman,  24 
Am.  Dec.  39,  and  note.  So  in  WesterveU  v.  Smith,  2  Duer,  457;  S.  Q,  12  K. 
Y.  Leg.  Obs.  81,  a  judgment  against  a  sheriff  for  his  deputy's  default  was 
held  in  like  manner  conclusive  in  an  action  against  the  sureties  in  a  bond  given 
to  indemnify  the  sheriff  against  liability  for  the  defaults  of  his  deputy,  when 
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the  dcpaty  had  notice  of  the  action  against  the  sheriff  and  an  cpportnnity  to 
^^end.  That  third  persons  may  assail  a  judgment  for  fraud  in  proper  cases, 
^d  that,  npon .  this  principle,  a  tax  collector  having  seized  certain  property 
'of  8ale  for  a  delinquent  tax  may  impeach  as  frauduleut  a  judgment  under 
^hich  the  property  is  claimed  by  a  creditor  of  the  delinquent  tax  payer,  is  held 
^  ^naon  v.  WrifjUy,  86  N.  Y.  332,  337,  where  CamUe  v.  Lord  is  referred  to 
*^  Qot  contravening  this  doctrine.  To  the  point  that  a  judgment  will  not  be 
'^ved  against,  even  though  it  be  void  as  between  (iarties  who  are  in  pcuri 
-^icto,  the  principal  case  is  cited  in  Kerriscn  v.  Kerriaon,  8  Abb.  N.  C.  450; 
^  t,  60  How.  Pr.  57. 

That  Debtor*s  Ck>NTBACTS,  Assubakces,  and  Transfers  are,  in  the  ab- 
sence of  fraud  or  collusion,  binding  upon  his  creditors  who  have  no  prior 
liens,  is  a  point  to  which  the  principal  case  is  cited  in  MUler  v.  Letoia,  4  N.  Y. 
669;  Mwrray  ▼.  Judson^  0  Id.  83;  CuHU  v.  Leavitt,  15  Id.  51.  So  where  an 
socount  is  adjusted  in  due  course  of  administration  between  a  creditor  and 
the  administrator  of  his  debtor,  other  creditors  can  not  be  heard  to  allege 
anything  against  it,  unless  there  be  fraud  or  collusion:  Bank  of  Poughkeepsie 
r.Hadfnuek,  6  Id,  224. 

Order  Directing  Issue  out  or  Chancery  is  Discretionart,  but  the 
discretion  must  be  cautiously  exercised,  and  when  it  is  apparent  that  there 
was  no  necessity  for  it,  it  is  held,  in  Le  Ouen  v.  OouverMur,  1  Am.  Dec.  121, 
that  the  order  will  be  reversed  by  an  appellate  court.  That  the  granting  or 
refusal  of  an  order  awarding  an  issue  is  discretionary,  and  therefore  not  ap- 
petkble  as  a  general  rule,  is  held,  following  the  principal  case,  in  LanMng  v. 
BuneU,  4  How.  Pr.  215;  and  in  Devin  y.  PcUchm,  26  N.  Y.  445.  See  gen- 
«rftlly,  as  to  when  an  issue  may  or  should  be  directed,  Pryor  v.  Adams^l  Ant 
Dec.  533;  Hooe  v.  Marquess,  2  Id.  570;  Seymour  v.  De  Laiicty^  14  Id.  552; 
Seybold  v.  Dodd,2S  Id.  401.  That  an  award  of  a  feigned  issue  is  merely  for 
the  information  of  the  court,  and  that  the  finding  of  the  jury  upon  such  issue 
ii  not  conclusive,  but  may  be  accepted  either  wholly  or  in  port,  or  rejected 
altogether,  is  a  point  to  which  Candee  v.  Lord  is  cited  in  Clark  v.  Brooks,  2 
Abh.  Pr.,  N.  S..  407;  Wood  v.  Mayor  eie.  of  New  York,  4  Id.  155;  Hegeman 
V.  CasUreU,  50  How.  Pr.  189. 

Decisions  ox  Matters  Besting  in  Discretion  of  the  court  are  not  the 
sabject  of  review  in  an  appellate  court,  unless  there  has  been  an  abuse  of  the 
discretion:  See  Wann  v.  McNuliy,  43  Am.  Dec  58;  Fergttson  v.  Miles,  44  Id. 
702;  McDaniel  v.  SUUe,  47  Id.  93;  Moody  y,  Fleminff,  48  Id.  210;  Comnum- 
waUh\,  Eastman,  Id.  596;  Ktmball  v.  Thompson,  50  Id.  799,  and  cases  cited 
in  the  notes  thereta  So  held,  also,  citing  Candee  v.  Lord,  in  Wakeman  v. 
Price,  3  N.  Y.  334;  Devin  v.  Patchin,  26  Id.  445;  Lansing  v.  Busseil,  4  How. 
W.215;S.C.,2N.Y.565. 


Pitt  v.  Congdon. 

(9  New  Tobk  (3  Oombtock),  863.] 
tnwBSER  NOT  Discharged  bt  Surrender  of  Collateral  Securitt.^ 
The  indorser  for  value,  and  in  usual  course  of  business,  of  a  negotiable 
bill  or  note,  does  not  become  a  surety  for  the  maker  or  acceptor  in  such 
•ense  that  he  is  discharged  by  the  holder's  surrendering  a  ooUateral  te* 
eority  received  from  the  maker. 
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BvcH  AN  IiTDOBSER  IS  DisoHASOBD  BT  Ant  Dealinos  between  the  holder 
and  the  principal  debtor  which  defeat  the  indorser's  remedy  on  the  in- 
■trament.  Bat  he  hae  no  claim  on  a  collateral  ■ecority  which  the  holder 
may  haye  taken  on  his  own  account  from  the  principal,  and  therefore  do 
remedy  of  his  is  prejudiced  by  its  surrender. 

Aocx)iaiODATioN  Indobssb  or  Acoeptok  is  to  bx  Rbqabdbd  as  Sxtkmtt 
fo>*  the  principal  debtor  on  a  note  or  bill,  as  to  all  persons  having  notice. 
Per  Gardiner,  J. 

Ebsob  to  review  a  judgment  for  plaintiffs  in  assumpgU  against 
indorsers.  There  were  three  notes  in  controTersy,  made  bj 
Lawrence  to  the  order  of  Charles  and  William  Pitt,  the  defend- 
ants, and  by  them  indorsed  for  value  to  Hillsburgh.  Two  ac- 
tions were  originally  broaght,  one  on  two  of  the  notes  in 
Hillsburgh's  name,  and  the  other  on  the  third  note,  in  the 
name  of  Congdon  for  Hillsburgh's  use;  but  Lawrence,  the 
maker,  suffered  judgment  by  default,  and  Hillsburgh  died,  and 
the  actions  were  then  consolidated  under  a  stipulation  for  prose- 
cuting them  as  if  one  action  had  been  brought  by  Cong^don 
against  the  two  Pitts.  No  question  was  made  but  that  the 
proper  steps  had  been  taken  to  charge  the  defendants  as  in- 
dorsers; but  they  proved,  in  defense  of  the  action,  that  Hills- 
burgh, the  beneficial  owner  of  the  notes,  received  a  bond  and 
mortgage  from  the  maker  as  collateral  security  for  i>ayment  of 
them,  and  that  after  the  defendants  had  become  indorsers,  Hills- 
burerh  surrendered  this  security,  which  was  ample  in  amount, 
to  Lawrence,  without  defendants'  consent;  and  on  this  proof 
they  moved  for  a  nonsuit.  The  presiding  judge  denied  the  mo- 
tion, and  directed  a  verdict  for  plaintiff.  A  motion  for  a  new^ 
trial  was  denied,  the  court  holding,  in  an  opinion  not  reported, 
that  an  indorser  is  not  a  surety  in  the  sense  of  being  entitled  to 
the  benefit  of  a  collateral  security  unless  upon  proof  that  he  in- 
dorsed accommodation,  and  tbat  the  holder  knew  this.  Plaintiff 
therefore  had  judgment,  and  defendants  brought  error. 

Howland  and  Chase,  attorneys,  and  Nelson  Chase,  of  counsel, 
for  the  plaintiff  in  error,  representing  the  owner  and  holder  of 
the  notes. 

MiUs  and  BecktcUh,  attorneys,  and  A.  C.  Bradley,  of  counsel, 
for  the  defendants  in  error,  the  indorsers. 

By  Court,  Gardhteb,  J.  If  the  indorser  of  negotiable  paper 
for  value,  in  the  ordinary  course  of  business,  is  a  surety  for  the 
maker,  or  acceptor,  the  judgment  of  the  common  pleas  is  errone- 
ous, and  should  be  reversed.  This  is  the  sole  question  in  the 
cause. 
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In  a  variety  of  cases,  and  in  books  of  undoubted  autborityy 
we  find  it  said  that  drawers  and  indorsers  are  in  the  **  light  of 
fioreties,  in  the  nature  of  sureties,"  etc. :  3  Kenf  s  Com.  112,  mar- 
|[inal  paging;  Griffith  v.  Beed,  21  Wend.  604  [34  Am.  Dec.  267]; 
Suydam  v.  West/aU,  4  Hill  (N.  T.),  216;  FhUpot  v.  BriarU,  4  Bing. 
717;  Wood  v.  Jefferson  Co,  Bank,  9  Cow.  194.  But  wo  have  been 
referred  to  no  adjudication,  nor  have  I  been  able  to  find  one,  in 
which  it  has  been  held  that  they  are  sureties  in  fact.  The  case 
of  Eurd  V.  Little,  12  Mass.  503,  is  in  principle  directly  in  point, 
to  show  that  they  do  not  sustain  that  relation.  The  plaintiff 
was  the  holder  of  a  foreign  bill  of  exchange,  which  was  pro- 
tested for  non-acceptance.  The  plaintiff  then  took  security  of 
the  drawer  (the  party  primarily  liable),  which  he  subsequently 
liave  up,  relying  upon  assurances  that  the  bill  would  be  paid  by 
the  drawee.  It  was  not  x)aid,  and  this  suit  was  brought  against 
the  indorser.  The  court  said,  that  as  he  had  only  taken  further 
security,  without  giving  new  credit,  the  indorsee  v^as  not  dis- 
<!harged.  Bring  v.  Clarkson,  1  Bam.  &  Cress.  14,  is  to  the  same 
effect.  There  a  new  bill  v^as  taken  from  the  acceptors,  dis- 
counted, and  the  proceeds  were  more  than  sufficient  to  discharge 
the  first  draft,  which  was  afterwards  indorsed  to  the  plaintiff  for 
Talue.  Held  to  be  collateral  security;  and  as  there  was  no  agree- 
ment to  give  time,  the  drawer  was  liable.  Chief  Justice  Abbott 
said  that  in  no  case  had  it  been  held  that  taking  a  collateral 
eecority  from  the  acceptor  should  have  the  effect  to  discharge 
Ihe  other  parties  to  the  bill. 

The  authorities  to  which  we  have  been  referred  only  deter- 
mine that  the  holder  of  a  bill,  or  note,  can  not  deal  with  the 
maker  or  acceptor  in  such  a  way  as  to  deprive  the  drawer  or 
indorser  of  any  remedy  he  may  have  upon  the  instrument. 
They  can  not  discharge  the  party  primarily  liable,  and  then  sue 
the  indorser,  because  the  latter  would  in  this  way  be  deprived 
of  his  remedy  over.  They  can  not  extend  the  time,  without  the 
assent  of  the  drawer,  or  indorser,  for  this  would  change  their 
contract:  Word  v.  Jefers&n  City  Bank,  9  Cow.  194,  and  cases 
fteiedted;  Chit,  on  Bills,  410.  The  same  is  true  of  sureties. 
Batthese  rights,  or  restrictions,  upon  the  power  of  the  holder  of 
the  paper  are  by  no  means  peculiar  to  them.  The  holder  can 
not  release  one  of  the  joint  makers  of  a  note,  vrithout  dischaig- 
u^aU:  Id.  314;  and  no  man's  contract  can  be  altered  without 
kis  assent,  be  he  maker  or  indorser. 

Tfhen  an  individual  becomes  party  to  a  note  or  bill,  at  the 
nquest  and  for  the  benefit  of  another,  the  relation  of  principal 
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and  soreiy  exists,  and  most  be  regarded  by  all  other  i)artie8  or 
holders  aflfected  with  notice:  Griffith  v.  Beed,  21  Wend.  504  [34 
Am.  Deo.  267].  The  adoption  of  this  rule  has  been  regretted 
by  judges  in  England  and  in  this  country,  but  it  is  established 
here,  and  can  only  be  changed  by  legislation:  Kerrtson  y.  Cooke, 
8  Camp.  862.  We  are  not  inclined  to  extend  the  doctrine  ho- 
yond  ike  cases  to  which  it  has  been  restricted.  In  this  case,  the 
note  was  indorse*!  for  a  consideration  received  by  the  indorser, 
and  for  his  own  benefit,  exclusively,  without  reference  to  the 
wishes  or  convenience  of  the  maker. 

We  think,  therefore,  that  he  was  not  a  surety  for  the  maker, 
in  any  such  sense  as  would  entitle  him  to  an  account,  from  the 
holder  of  these  notes,  for  the  value  of  a  collateral  security,  taken 
by  him  from  the  maker,  on  his  own  account,  and  subsequently 
surrendered  in  good  faith,  and  without  payment.  The  judg- 
ment must  be  a£Srmed. 

Judgment  a£Srmed. 

DiSCHAROX  OT  InDOBSSR  BT  InDULOENCX  to  MaKKB  or  AOCBPTOS.~Mef« 

delay  in  proceeding  against  the  maker  or  acceptor  of  a  note  or  bill  does  not 
discharge  an  indorser,  even  though  the  indorser  requests  the  bolder  to  pro- 
ceed: Page  v.  Webster,  33  Am.  Dec.  608;  nor  an  agreement  for  delay  or  for 
an  extension  of  time,  provided  there  be  no  new  consideration  therefor,  nor 
anything  precluding  the  holder  from  proceeding  against  such  maker  or  ac- 
ceptor: Huie  V.  Bailey,  35  Id.  214;  nor  the  dismissal  of  a  suit,  nor  the  dis- 
charge of  an  attachment  against  the  maker  or  acceptor:  Page  v.  Wehtter^  33 
Id.  608;  nor  the  discharge  of  the  maker  or  acceptor  from  imprisonment  under 
a  CO.  sa,  and  permitting  him  to  leave  the  state:  IJvie  v.  Bailey,  35  Id. 
214.  Bat  it  is  held  in  Scarborough  v.  Harris,  1  Id.  609,  that  whenever  a 
new  credit  or  extension  of  time  for  payment  is  given  by  the  holder  to  the 
drawer  of  a  bill,  he  thereby  releases  the  indorser.  And  in  Sfutrpe  v.  Bingley, 
12  Id.  643,  it  is  decided  that  receiving  partial  payments  from  the  maker, 
granting  him  extensions  of  time,  and  promising  him  not  to  call  on  the  in- 
dorser, will  release  the  latter.  An  agreement  with  the  maker  for  an  exten- 
sion of  time  after  judgment  against  the  maker  and  indorser,  it  is  held,  in 
Manvfaeturers*  etc  Bank  v.  Bank  of  Pennsylvania,  42  Id.  240,  will  discharge 
the  judgment  against  the  indorser.  A  release  of  the  maker  of  a  note  amounts 
to  payment  and  releases  the  indorser:  Commercial  Bank  v.  Cunningham,  35 
Id.  322.  But  a  release  of  one  of  several  joint  makers,  excepting  such  maker's 
liability  to  the  indorser,  will  not  discharge  the  latter:  Stewart  v.  Iklen,  2  Id. 
222.  That  an  indorser  is  not  released  by  the  holder's  taking  collateral  secur- 
ity from  the  maker  without  an  agreement  extending  the  time  of  payment,  is 
held,  citing  the  principal  case,  in  Artisam^  Bank  v.  Backus,  31  How.  Pr.  251. 
8o  in  Deck  v.  Wwks,  57  Id.  309,  S.  C,  18  Hun,  273,  it  is  held  that  a  guarantor 
for  value  is  not  a  surety,  and  is  not  discharged  by  the  release  of  securities 
for  the  debt,  nor  by  the  holder's  neglect  to  take  steps  to  charge  an  indorser. 
Where  the  maker  of  a  note  held  by  a  bank  makes  a  general  deposit  therein 
after  the  note  is  due.  without  any  express  direction  or  agreement  that  it  is  to 
bo  applied  to  the  note,  and  the  bank  afterwards  pays  out  the  money  oo  tbs 
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maker'm  order,  it  is  no  payment  so  as  to  release  an  indoner  on  the  note: 
National  Bank  qf  Newburgh  y.  Smith,  6  Id.  184;  afBrmed  in  66  N.  T.  273, 
dting  t^e  principal  case. 

Ao(x»MUODATiON  Indobsxbs,  Aocbftors,  AND  Makbbs,  rights  and  liabili- 
ties of,  in  geoeral:  See  Wcurder  ▼.  Tucker^  5  Am.  Deo.  62;  Smith  ▼.  McLean^ 
7  Id.  693;  Buck  v.  CotUm,  Id.  251;  Seymour  v.  Mintum,  8  Id.  380;  Bcmk  q; 
Montgomery  ▼.  Walker,  11  Id.  709;  Daniel  v.  McRea,  Id.  787;  JJougUu  ▼. 
W^iddU,  13  Id.  630;  Clopper  v.  Union  Bank,  16  Id.  294;  Lambert  ▼.  Sand- 
ford,  18  Id.  149;  Knox  v.  Dixon,  23  Id.  488;  iVhUtoeUv.  Crehore,  28  Id.  141; 
Ohe  V.  Spencer,  30  Id.  251;  Kimbro  v.  Lytle,  31  Id.  685;  Griffith  v.  i?««d,  34 
Id.  267;  PJielpe  v.  Oorroir,  35  Id.  688;  Naah  v.  SHnner,  36  Id.  338;  ^ui/t^  ▼. 
Thateker,  37  Id.  175;  White  t.  Hopkins,  Id.  542;  Abercrombie  v.  /fTnoa;,  Id. 
721;  ititot  ▼.  BarUey,  42  Id.  397;  McDoweU  v.  Cooil^  45  Id.  289,  and  notes. 
See,  particularly  as  to  what  indulgence  to  the  principal  debtor,  or  dealings 
between  him  and  the  holder,  will  or  will  not  release  an  accommodation  ac- 
ceptor or  indorser,  BtiUit  V.  Thatcher,  37  Id.  175;  WhiU  v.  Hopkins,  Id.  542; 
Abercrombie  v.  Knox,  Id.  721,  and  cases  cited  in  the  notes  thereto.  That  an 
sooommodation  indorser  or  acceptor  is  to  be  regarded  as  a  surety,  is  a  point  to 
which  the  principal  case  is  cited  in  Boyd  v.  Imnegan,  3  Daly,  223;  Caseebeer 
▼.  Kalbjleiech,  11  Hun,  123,  and  First  National  Bank  t.  Morris,  1  Id.  682; 
S.  C.,4Thomp.  &C.  185. 

Holder  Scbrendebiko  Collateral  Seouritt  Discharges  Surett:  See 
Lichtetakaltr  v.  Thompson,  16  Am.  Dec.  681;  Smith  v.  Tunno,  16  Id.  617: 
CmUum  v.  Emanuel,  34  Id.  767;  New  Hampshire  etc.  Bank  v.  Coleord,  41  Id. 
C85.  For  the  surety  upon  paying  the  debt  is  entitled  to  be  subrogated  to 
collateral  securities  given  by  the  maker  to  the  holder:  Pratt  v.  Thompson,  48 
Id.  492,  and  cases  cited  in  the  note  thereto.  See,  generally,  as  to  what  in- 
dulgence to  the  principal  will  or  will  not  discharge  a  surety,  Curan  v.  C7o^ 
hert,  46  Id.  427;  PhUard  v.  Davis,  47  Id.  172;  King  t.  State  Bank,  Id.  739; 
Bank  v.  Fordyce,  49  Id.  561;  Carter  v.  Jones,  Id.  425,  and  cases  cited  in  the 
notes  thereto.  That  taking  the  principal's  note  or  collateral  security  for  a 
debt,  without  any  agreement  extending  the  time  of  payment,  will  not  sus- 
pend the  creditor's  remedy  against  the  principal  or  surety,  is  held,  citing  PUi 
▼.  Congdon,  in  Williams  v.  Toumsend,  1  Bosw.  416.  In  Bank  of  Toronto  v. 
Busier,  20  How.  Pr.  298,  the  case  is  cited  to  the  point  that  a  surety  upon 
paying  the  debt  is  entitled  to  be  subrogated  to  securities  held  by  the  cred- 
itor. In  WeUs  ▼.  J/anft)  45  N.  Y.  330,  the  case  is  cited,  among  others,  as  ad- 
hering to  the  rule  laid  down  in  Pain  v.  Packard,  7  Am.  Dec.  369,  as  to  the 
discharge  of  a  surety  by  neglect  to  proceed  against  the  principal  when  !•» 
quested,  where  the  principal  afterwards  becomes  insolyent,  but  as  declining 
to  extend  that  rule. 


Post  v.  Ejbabnet. 

[3  New  Tobx  (3  Gokbtocx).  8M.] 
OoTtRAirr  IK  Lease  that  Lessee  shall  Pat  AssESsinarrs  runs  with  th« 

land,  and  may  be  enforced  against  the  assignee. 
^^axbfer  of  Lessee's  Iicteeest,  which  contains  a  covenant  that  tha  trana- 

feree  will  surrender  the  premises  to  the  lessee  at  the  expiration  of  the 

tnrn,  is  a  sublease,  not  an  assignment. 
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-COTXNAKT    IN    LlASE    THAT    LESSEE    SHALL    PaT  AlL    RaTES,  TaXXS^    AV1> 

AssBSSKEirre  for  which  the  premises  shall  be  liable,  includes  not  only 
sach  charges  as  may  be  imposed  by  laws  then  in  force,  bat  also  such  a« 
may  be  aathorized  by  laws  afterwards  enacted. 

Ebbor  to  review  a  judgment  of  the  New  York  superior  conrt, 
in  favor  of  plaintiff  in  an  action  of  covenant.  The  covenant  in 
<K)ntrover8y  was  contained  in  a  lease  made  by  John  Watts  to 
John  Ellis,  of  land  in  New  York  city,  and  was  to  the  effect  that 
the  lessee  ''  shall  and  will  at  all  times  well  and  truly  pay  and 
discharge  all  such  rates,  taxes,  and  assessments  for  which  the 
said  premises  shall  be  liable,  or  shall  be  rated,  levied,  or 
assessed  on  the  same,  during  the  continuance  of  the  lease." 
Watts  devised  the  land,  subject  to  the  lease,  to  Philip  Kearney, 
jun.,  and  he  having  been  compelled  to  pay  an  assessment  laid 
upon  the  land  for  expenses  of  a  street  opening,  brought  this 
action  to  recover  the  amount  from  defendant,  George  D.  Post, 
as  assignee  of  the  lease.  The  defenses  were:  1.  That  the  cove- 
nant did  not  run  with  the  land,  and  could  not  be  enforced 
against  an  assignee.  2.  If  it  could  be,  that  defendant  had  in- 
termediately assigned  the  term  to  one  Shepherd,  which  transfer 
had  made  Shepherd  the  party  liable.  3.  That  the  assessment 
was  not  within  the  purview  of  the  covenant.  On  the  trial  these 
defenses  were  overruled,  and  the  plaintiff  had  a  verdict  and 
judgment:  Kearney  v.  Post,  1  Sandf.  105;  to  review  which  de- 
fendant brought  error. 

Butler  do  Evarls,  attorneys,  and  J.  Prescott  EdU,  of  counsel, 
for  plaintiff  in  error,  the  assignee  of  the  lease. 

A.  N.  Ooverneur,  attorney,  and  Jonathan  MiUer,  of  counsel, 
for  defendant  in  error,  the  owner  of  the  covenant. 

By  Court,  Gardineb,  J.  The  defendant  contends:  1.  That 
the  covenant  in  the  original  lease  to  pay  assessments  did  not 
run  with  the  land.  It  is  obvious  that  this  covenant  affected  the 
value,  and,  in  this  case,  the  mode  of  enjoying  the  demised  prop- 
erty. It  was  more  than  a  covenant  collateral  to  the  land,  and 
was,  therefore,  assignable:  Taylor's  Land.  &  Ten.  128;  Palmer's 
Case,  5  Co.  25;  Norman  v.  Wells,  17  Wend.  148;  Astor  v.  Hoyi, 
5  Id.  G15.  That  the  defendant  was  assignee  in  fact,  distinctly 
appears  from  the  recital  in  the  lease  executed  by  him  to  Collins 
Shepherd,  of  the  premises  in  question.  2.  The  lease  between 
the  parties  last  mentioned  is  in  the  usual  form,  with  covenants 
by  the  lessee  for  the  payment  of  rent,  and  for  the  surrender  of 
the  premises  at  the  close  of  the  term  in  good  order  and  condi- 
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tiofl.  Shepherd  therefore  did  not  hold  the  premises  as  assignee, 
but  as  the  under-tenant  of  the  defendant:  Piggot  v.  Mason,  1 
Paige,  414,  415.  3.  It  is  insisted  that  the  assessment  in  ques- 
tion is  not  embraced  by  the  terms  of  the  covenant  of  the  lease 
of  1799;  that  it  is  extraordinary,  abd  not  within  the  contempla* 
iion  of  the  parties,  or  the  law,  as  a  part  of  the  rent  reserved; 
that  no  assessments,  but  those  authorized  by  the  law  existing 
at  the  execution  of  the  lease,  are  within  its  terms.  By  the  pro- 
visions of  the  lease  of  1799,  the  lessee  covenanted,  in  considera- 
tion of  the  demise,  "  to  discharge  all  such  rates,  taxes,  and  as- 
sessments (which  comprehends  every  charge  imposed  by  public 
authority),  for  which  said  premises  shall  be  liable,  or  shall  be 
raised,  levied,  or  assessed  on  the  same  during  the  continuance 
of  the  lease."  The  lease  continued  from  1799  to  1841,  the  de- 
fendant admits.  The  assessment  was  imposed  by  resolution  of 
the  common  council  of  the  city  of  New  York,  and  the  report  of 
the  commissioners  was  subsequently  confirmed  by  the  supreme 
^^irt  It  was  one  therefore  for  which  the  premises  were  liable, 
^e  defendant  became  assignee  of  this  lease'  by  a  conveyance 
^m  the  insurance  company,,  made  in  express  terms,  "  subject 
to  the  rents  and  covenants  in  said  indenture  of  lease  mentioned." 
By  those  covenants,  the  lessee  or  assignee  was  to  provide  for  all 
assessments,  whether  imposed  according  to  laws  then  existing, 
or  those  subsequently  enacted^  What  the  precise  character  or 
^ount  of  the  subsequent  assessments  would  be,  could  not  be 
blown,  although  the  parties  must  have  anticipated  an  increase 
during  a  term  of  forty  years,  and  in  a  city  rapidly  growing  in 
unportance.  Of  all  this  the  tenant  agreed  to  take  the  hazard, 
^d  to  obtain  compensation  in  a  diminished  rent,  and  the  in- 
^Waaed  value  of  the  demised  premises. 

The  covenant  is,  we  think,  perfectly  plain;  and  unless  there 
is  some  law  that  prohibited  parties  from  making  their  own  con- 
tracts, the  defendant  must  abide  by  the  one  he  has  voluntarily 
Assumed. 

The  decision  of  the  judge  was  correct,  and  the  judgment  must 
be  affirmed. ' 

Judgment  a£Srmed. 

Covenant  bt  Lessee  to  Pat  Taxes,  CJgnstruction  and  Evfeot  of:  See 
Boding  v.  Stokes^  21  Am.  Dec.  606.  As  to  when  the  administrator  of  the 
lenee  h  peraonally  liable  on  such  a  covenant,  see  McUter  of  GaUoway^  34  I(?. 
209.  That  euih  covenants  run  with  the  land,  see  the  note  to  Morse  v.  OarnfTf 
47  Id.  573.  In  Oarner  v.  Hannah,  6  Dner,  262,  269,  it  was  held,  citing  tb.> 
principal  case  as  decisive  of  the  question,  that  a  provision  in  a  lease  that  the 
tenant  should  pay  '*the  ordinary  and  yearly  taxes'*  included  the  annual 
Am.  Dao.  Vox..  U-ao 
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wmter-rent  diarged  on'the  premisea  by  the  Crotcm  department,  paiBnant  to 
an  act  of  the  legialatuie  pasted  after  tiie  execution  of  the  lease. 

CoYEXAirrs  m  Lease  Running  with  the  Land,  what  are,  in  general:  See 
the  note  to  FuUon  v.  Stuart^  15  Am.  Dec.  544.  See  also  PoUcurd  t.  Slta^er^ 
1  Id.  239;  Tdylw  v.  Otoen,  20  Id.  115;  WcUertovm  v.  Cawen,  27  Id.  80;  KMogf^ 
▼.  Bobinaon^  Id.  550;  and  the  note  to  Mone  v.  Garuer,  47  Id.  569,  673. 

Assignment  ot  Lease  and  Subletting,  Distinction  between:  See  ChUd^ 
T.  Clark,  49  Am.  Dec  164.  See  also  the  note  to  FulUm  v.  StuaH,  15  Id.  545w 
Tlie  principal  case  is  approved  and  followed  on  the  point  that  where  a  lesaoe 
of  premises  lets  them  to  another  for  the  whole  term,  reserving ,  rent  and  » 
right  of  re-entiy,  taking  covenants  for  the  pa3rment  of  taxes  and  asseasmentB, 
as  stipulated  for  in  the  original  lease,  and  for  a  surrender  at  the  end  of  the 
term,  the  instrument  or  contract  is  an  under-lease,  and  not  an  assignment,  in 
Linden  v.  Hepburn,  5  How.  Pr.  188, 189;  People  v.  RoberUon,  39  Barb.  9,  15^ 
Martin  v.  O'Conner,  43  Id.  514, 522;  CoOina  v,  Ha$brauck,  56  N.  Y.  157,  102. 
In  Constantine  t.  Wake,  1  Sweeny,  239,  on  the  other  hand,  where  a  lessee 
granted  and  demised  the  premises  for  the  whole  of  his  unexpired  term,  at  th» 
•ame  rent  as  in  the  original  lease,  it  was  held  an  assignment,  and  not  a  sab- 
lease,  because  no  reversionary  interest  vras  left  in  the  original  lessee.  Freed- 
man,  J.,  delivering  a  concurring  opinion,  after  quoting  the  language  of  Gardi- 
ner, J.,  in  the  principal  case  on  this  point,  said:  ''This  remark,  from  whicb 
it  does  not  appear  whether  Shepherd's  lessor  did  or  did  not  part  with  hie 
entire  interest  in  the  original  lease,  or  whether  he  did  or  did  not  retain  a 
reversionary  interest  therein,  and  which  does  not  disclose  to  whom  Shepherd 
was  bound  to  surrender,  has  since  been  frequently  cited  in  support  of  the 
theory  that  every  conveyance  not  containing  the  proper  technical  words  of  an 
assignment  should  be  considered  as  a  sublease,  and  not  as  an  assignment^ 
even  if  it  convey  the  whole  estate  of  the  grantor  in  the  unexpired  term,  and 
in  many  oases  seems  to  have  misled." 

In  WoodhuU  v.  Bosenihai,  61  N.  Y.  382,  392,  it  was  also  held,  that  an  in- 
stniment  executed  by  a  lessee  of  premises,  transferring  all  his  interest  in  a 
part  thereof,  with  or  without  conditions,  though  in  form  a  lease,  and  though 
containing  a  stipulation  for  a  surrender,  was  but  an  assignment  pro  tanta, 
and  not  a  sublease.  Dwight,  C,  delivering  the  opinion,  said:  "The  owner 
of  the  lease  of  the  lot  in  controversy  made  over  to  the  plaintiff's  assignor 
his  entire  interest  in  the  lease,  so  f^  as  the  locus  in  quo  was  oonoemed. 
It  was  not  a  sublease,  but  an  assignment  of  all  the  lessee's  interest  in  a  part 
of  the  premises.  If  a  lessee  has  two  houses  embraced  in  one  lease  at  an  en- 
tire rent,  and  sells  all  his  interest  in  one  of  the  houses,  this  is  an  assignment 
pro  tanlOf  and  not  a  subletting.  It  is  immaterial  what  form  of  instrument  ie 
used,  whether  it  purports  to  be  an  assignment  or  a  new  lease.  The  essential 
distinction  between  an  assignment  and  a  sublease  is  simply  this:  If  a  lessee, 
by  any  instrument  whatever,  whether  reserving  conditions  or  not,  parts  with 
his  interest,  he  has  made  a  complete  assignment;  if  he  has  transferred  his  en- 
tire interest  in  a  part  of  the  premises,  he  has  made  an  assignment  pro  ttaUa. 
If  he  retains  a  reservation  in  himself,  he  has  made  a  sublease:  BenHford  y. 
Terhune,  30  N.  Y.  454,  457.  It  is  there  said,  that  *  it  is  essential  to  an  un- 
der-tenancy  that  it  be  of  a  part  only  of  an  unexpired  term.'  It  is  true  that 
Martin  v.  O'Conntr,  43  Barb.  522,  holds  that  though  the  lessee  transfers  hia 
entire  term,  if  he  takes  a  covenant  from  the  transferee  to  surrender  up  pos- 
session to  him  at  the  expiration  of  the  term,  and  reserves  a  right  of  entry  in 
case  the  rent  is  not  paid,  the  transaction  is  a  sublease,  and  not  an  assignment 
This  case  is  rested  upon  the  decision  in  Poet  v.  Kearney,  2  N.  Y.  394.    That 
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I  goes  upon  the  gronnd  that  there  was  an  express  clanse  in  the  lease  pro- 
viding for  a  surrender  hy  the  deriyative  lessee  to  the  lessee.  It  was  oonnd 
ered,  as  &r  as  I  can  understand  the  case,  that  this  created  a  sort  of  reTersion 
in  the  lessee,  and  made  the  transaction  an  under-lease.  It  is  certainly  diffi- 
cult to  reconcile  Post  v.  Kearney  and  Martin  v.  0*(7onner  with  Btdjord  v.  TV- 
Anne.  In  this  last  case  it  is  said,  that  when  there  is  a  transfer  of  the  whole 
of  a  tain,  the  person  taking  is  an  assignee,  and  not  an  under-tenant,  although 
there  is,  in  fonn,  an  underletting."  He  then  cites,  as  sustaining  this  view,. 
Lomgfwd  t.  8dmu^  3  Kay  &  J.  226,  229;  Plwck  v.  Digger,  6  Bligh,  N.  S.,  31, 
66;  ParmaUer  y.  Webber,  8  Taunt.  593;  fficia  v.  Dwding,  1  Ld.  Rttym.  99^ 
Lhyd  Y,  Cotenn,  2  Ashm.  138;  Palmer  v.  Edwards,  Doug.  187,  n.;  Doe  ▼. 
BatemoM,  1  Bam.  &  Aid.  168;  and  after  quotinfi;  Bac  Abr.,  Leases,  L  3,  BAjnt 
**Tlse  case  at  bar  resembles  this  statement  by  Baoon.  There  was  an  agree-^ 
ment  by  Horspool  to  surrender  at  the  end  of  his  term,  but  no  specific  agree- 
ment to  surrender  to  the  lessee  (Kelly).  The  case,  therefore,  does  not  fal) 
within  the  precise  ruling  in  Post  ▼.  Keameif,  The  doctrine  of  that  case  is  not 
to  be  extended,  the  theory  in  Bedford  ▼.  Terhune  being  m<«e  in  aooofdmoa 
with  principle  and  authority." 


Wilson  v.  Little. 

C3 Nbw  Tobx  (3  Goicnoox).44S.] 

Shabxs  of  €k>BPOBATB  Stock  mat  bb  Pledged,  and  although  their  owner 
transfers  them  absolutely  in  form,  yet  if  the  intention  of  the  parties  is 
thA  the  transferee  shall  hold  them  only  as  security  for  money  lent,  and 
that  the  owner  may  redeem  them  at  any  time  (even  after  the  loan  falls 
due)  before  the  lender  has  exerdsed  his  power  of  sale,  the  transaction  ia 
a  pledge,  not  a  mortgajge. 

PX.BDOES  GAir  NOT  Sell  THE  Pawk  without  demanding  payment  of  the 
debt  and  giving  notice  to  the  pledgor  of  the  time  and  place  of  sale. 

OoBSEsrr  that  Pledgee  may  Sell  without  giving  notice  does  not  reliera 
him  from  the  necessity  of  demanding  payment  of  the  debt  before  he  sella. 

Action  vok  Seluno  Stocks  Pledged  for  a  debt,  without  having  first  de- 
manded payment  of  the  debt,  may  be  maintained  without  making  tender 
of  the  sum  due. 

Heasuks  of  Damages  ik  Action  for  Wbongfullt  Selling  Pledge* 
diBcnssed  in  a  case  where  there  had  been  negotiation  between  a  pledgor 
and  pledgee  of  stocks  for  a  payment  of  the  debt  and  a  return  of  similar 
stocks  to  those  which  the  pledgee  had  received  and  sold,  pending  which, 
such  stocks  had  risen  in  ralue;  and  held,  that  the  pledgor  vras  enti- 
tled, under  such  circumstances,  to  recover  the  highest  value  down  to 
the  time  when  the  negotiations  were  broken  off. 

Appeal  from  a  judgment  of  the  New  York  superior  court  in 
fayor  of  plaintiff  in  troTer.  The  facts  are  stated  in  the  opinion. 
Hee  also  the  report  of  the  decision  of  the  superior  court  in  1 
Sandf.  351.  Pending  the  appeal,  the  plaintiff,  James  Wilson, 
jmi.,  died,  and  the  cause  was  continued  by  Gertrude  Gutting  af 
administratrix,  the  title  being  changed  accordingly. 
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S.  Bearddey,  for  the  appellant. 

W.  Curtis  Noyes^  for  the  respondent. 

By  Court,  BuoaLES,  J.  This  was  an  action  for  wrongfollj 
«ellu)g  fifty  shares  of  Erie  railroad  stock,  which  the  defendants 
Little  &  Ck>.  had  received  in  securitj  for  a  loan  of  two  thousand 
dollars  made  by  them  to  Wilson,  through  the  agency  of  B.  li. 
Cutting,  a  broker.  The  contract  in  writing  was  in  these  words: 
"  $2,000.  New  York,  Dec.  20,  1845. 

**  I  promise  to  pay  Jacob  Little  or  order  two  thousand  dollars, 
for  value  received,  with  interest  at  the  rate  of  seven  per  cent, 
per  annum,  having  deposited  with  them  as  collateral  security,  with 
authority  to  sell  the  same  at  the  broker's  board,  or  at  public 
auction,  or  at  private  sale,  at  option,  on  the  non-perform* 

4Uice  of  this  promise,  without  notice  on  fifty  Erie. 

"B.  L.  CUTTDfO." 

The  stock  in  fact  belonged  to  the  plaintiff  Wilson,  but  stood 
in  Cutting's  name  on  the  books  of  the  New  York  &  Erie  Bail- 
•coad  Company.  It^  was  of  that  kind  known  as  consolidated 
<»^pital  stock.  Cutting  negotiated  the  loan  as  the  plaintiff's 
'broker.  On  the  same  day  Cutting  made  a  transfer  of  the  stock 
-on  the  books  of  the  com{)any  in  the  words  following:  ^ 
*•  N.  Y.  &  Erie  Co. 

**  For  value  received,  I  hereby  transfer  unto  Jacob  Little  & 
Co.  all  my  right,  title,  and  interest  in  fifty  shares  of  the  consol- 
idated capital  stock  of  the  New  York  &  Erie  Bailroad  Compai:y. 

"  New  York,  Dec.  20,  1845.  B.  L.  Cuttino." 

It  is  contended,  on  the  part  of  the  defendants,  that  the  trans- 
action was  a  mortgage  and  not  a  pledge;  that  the  money  was 
payable  immediately,  and  the  stock  became  absolutely  the  prop- 
erty of  the  appellants,  and  was  only  redeemable  in  equity.  If 
this  be  true,  the  supreme  court  and  the  court  for  the  correction 
•of  eiTors  must  have  rendered  their  judgments  in  the  case  of  Allen 
T.  Dylcers,  3  Hill  (N.  Y.),  593,  and  Dykers  v.  Allen,  7  Id.  498  [42 
Am.  Dec.  87 J,  upon  a  mistaken  view  of  the  law.  In  that  case, 
«s  in  the  present,  there  was  a  loan  of  money,  a  promissory  note 
tor  the  payment  of  the  amount,  in  which  it  was  stated  that  the 
borrower  had  deposited  with  the  lenders,  as  collateral  security^ 
with  authority  to  sell  the  same  on  the  non-performance  of  the 
promise,  two  hundred  and  fifty  shares  of  the  stock  therein  men- 
tioned. The  money  in  that  case  was  payable  in  sixty  days — the 
sale  was  to  be  made  at  the  board  of  brokers,  and  notice  waived  .  * 
if  not  paid  at  maturity.     The  stock  was  assigned  to  the  lenders 
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of  the  moneyy  and  the  transfer  entered  on  ther  books  of  the  com<» 
peny,  on  the  day  the  note  was  given.  With  respect  to  the  qaes* 
tion  \?hether  the  stock  was  mortgaged  or  pledged,  I  can  perceiye^ 
no  difference  between  that  case  and  the  present.  The  question, 
does  not  appear,  by  the  report  of  that  case,  to  haye  been  raised. 
It  would  have  been  a  decisiye  point,  for  if  it  had  been  a  mort- 
gage and  not  a  pledge,  the  plaintiff  mast  have  failed.  The  sale^ 
of  the  stock  in  that  case,  by  the  lender,  before  the  matority  of 
the  note,  did  not  make  it  the  less  decisive:  See  Brown  v.  Bemeni^ 
8  Johns.  98.  If  there  had  been  good  ground  for  saying,  in  AUert 
V.  Bykers,  that  the  stock  was  mortgaged  and  not  pledged,  it  is 
not  to  be  believed  that  it  would  have  escaped  the  attention  of 
the  eminent  counsel  who  argued  the  cause,  and  of  both  the 
courts;  and  on  examining  the  question,  I  am  satisfied  that  if  tha 
point  had  been  taken  it  would  have  been  overruled. 

The  argument  of  the  defendant  in  this  case  is  founded  on  tlie* 
assumption  that  when  personal  things  are  pledged  for  the  x>&y* 
ment  of  a  debt,  the  general  property  and  the  legal  title  always^ 
remain  in  the  pledgor:  and  that  in  all  cases  where  the  legal 
title  is  transferred  to  the  creditor,  the  transaction  is  a  mortgage  • 
snd  not  a  pledge.    This,  however,  is  not  invariably  true.    But . 
it  is  true  that  ppssession  must  uniformly  accompany  a  pledge* 
The  right  of  the  pledgee  can  not  otherwise  be  consummated. 
And  on  this  ground  it  has  been  doubted  whether  incorporeal  * 
things  like  debts,  money  in  stocks,  etc. ,  which  can  not  be  manu- 
ally delivered,  were  the  proper  subjects  of  a  pledge.    It  is  now 
held  that  they  are  so;  and  there  seems  to  be  no  reason  why  any 
legal  or  equitable  interest  whatever  in  personal  property  may^ 
not  be  pledged;  provided  the  interest  can  be  put,  by  actual  de- 
livery or  by  written  transfer,  into  the  hands  or  within  the  power 
of  the  pledgee,  so  as  to  be  made  available  to  him  for  the  satis- 
faction of  the  debt.     Goods  at  sea  may  be  passod  in  pledge  by 
a  transfer  of  the  muniments  of  title,  as  by  a  written  assign- 
ment of  the  bill  of  lading.     This  is  equivalent  to  actual  posses- 
sion, because  it  is  a  delivery  of  the  means  of  obtaining  posses- 
sion.    And  debts  and  choses  in  action  are  capable,  by  means  of' 
a  written  assignment,  of  being  conveyed  in  pledge:  Story  on. 
Bail.,  sees.  290, 297.    The  capital  stock  of  a  corporate  comi>any 
is  not  capable  of  manual  delivery.     The  scrip  or  certificate  may 
be  delivered,  but  that  of  itself  does  not  carry  with  it  the  stock- 
holder's interest  in  the  corporate  funds.     Nor  does  it  necessarily 
put  that  interest  under  the  control  of  the  pledgee.     The  mode 
*  in  which  the  capital  stock  of  a  corporation  is  transferred  usually 
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d^wnds  on  its  by-laws:  1  B.  S.  600,  sec.  1.  It  is  so  in  the  case 
of  the  New  York  &  Erie  Bailroad  Company:  Laws  of  1832, 
-c.  224,  sec.  18.  The  case  does  not  show  what  the  by-laws  of 
that  corporation  were.  It  may  be  that  nothing  short  of  the 
transfer  of  the  tiUe  on  the  books  of  the  company  wonld  have 
been  sufficient  to  give  the  defendants  the  absolute  possession  of 
the  stock,  and  to  secure  them  against  a  transfer  to  some  other 
person.  In  such  case  the  transfer  of  the  legal  title  being  neces- 
sary to  the  change  of  possession,  is  entirely  consistent  with  the 
pledge  of  the  goods.  Indeed,  it  is  in  no  case  inconsistent  with 
it,  if  it  appears  by  the  terms  of  the  contract  that  the  debtor  has 
a  legal  right  to  the  restoration  of  the  pledge  on  payment  of  the 
debt  at  any  time,  although  after  it  falls  due,  and  before  the 
creditor  has  exercised  the  power  of  sale.  Beeves  ▼.  Capper^  5 
Bing.  N.  C.  136,  was  a  case  in  which  the  debtor  **  made  over  ** 
to  the  creditor  '*  as  his  property  "  a  chronometer,  until  a  debt 
•of  fifty  pounds  should  be  repaid.  It  was  held  to  be  a  Talid 
pledge. 

In  the  present  case  the  note  for  the  repayment  of  the  loan 
and  the  transfer  of  the  stock  were  parts  of  the  same  transao- 
tion,  and  are  to  be  construed  together.  The  transfer,  if  re- 
garded by  itself,  is  absolute,  but  its  object  and  character  is 
qualified  and  explained  by  the  contemporaneous  paper  which  de- 
clares it  to  be  a  deposit  of  the  stock  as  collateral  security  for  the  . 
payment  of  two  thousand  dollars,  and  there  is  nothing  in  the 
instrument  to  work  a  forfeiture  of  the  right  to  redeem  or  other- 
wise to  defeat  it,  except  by  a  lawful  sale  under  the  power  ex- 
pressed in  the  paper. 

The  general  property  which  the  pledgor  is  said  usually  to  re- 
tain, is  nothing  more  than  a  legal  right  to  the  restoration  of  the 
thing  pledged  on  2>ayment  of  the  debt.  Upon  a  fair  construc- 
tion of  the  note  and  the  transfer  taken  together,  this  right  was 
tn  the  plaintiff,  unless  it  was  defeated  by  the  sale  which  the  de- 
fendant made  of  the  stock. 

In  every  contract  of  pledge  there  is  a  right  of  redemption  on 
the  part  of  the  debtor.  But  in  this  case  that  right  was  illusory 
and  of  no  value,  if  the  creditor  could  instantly,  without  de- 
mand of  payment  and  without  notice,  sell  the  thing  pledged. 
We  are  not  required  to  give  tlie  transaction  so  unreasonable  a 
construction.  The  borrower  agreed  that  the  lender  might  sell 
without  notice,  but  not  that  he  might  sell  without  demand  of 
payment,  which  is  a  different  thing.  The  lender  might  have 
^brought  his  action  immediately,  for  the  bringing  an  action  is 
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one  way  of  demanding  payment;  but  selling  without  notice  is 
not  a  demand  of  payment,  and  it  is  well  settled  that  where  no 
time  is  expressly  fixed  by  contract  between  the  parties  for  the 
payment  of  a  debt  secured  by  a  pledge,  the  2>awnee  can  not  sell 
the  pledge  without  a  previous  demand  of  payment,  although  the 
4ebt  is  technically  due,  immediately:  Story  on  Bail.,  sec.  308; 
Steams  v.  Mdrsh,  4  Denio,  227  [47  Am.  Dec.  248]. 

Payment  of  the  note  in  this  case  was  not  demanded  until  the 
third  of  January,  1846.  Previous  to  that  time,  and  about  the 
twenty-fourth  of  December,  1845,  the  defendants  had  sold  the 
whole  or  the  greater  part  of  the  fifiy  shares  of  consolidated 
stock  pledged  to  them  by  the  plaintiff,  and  were  therefore  not 
in  condition  to  fulfill  the  contract  on  their  part  by  restoring  the 
pledge.  Nor  were  they  able  nor  did  they  offer  to  restore  the 
same  kind  of  stock,  or  stock  of  the  same  value  as  that  which 
had  been  pledged  in  behalf  of  the  plaintiff.  On  the  third  of 
January,  when  the  defendants  offered  to  deliver  the  converted 
stock,  which  was  of  a  different  kind  and  value,  the  plaintiff's 
broker  was  willing  to  receive  any  stock  of  the  same  description 
as  that  which  had  been  pledged;  but  no  stock  of  that  kind  was 
offered  by  the  defendants.  There  was  at  that  time  a  material 
difference  in  the  market  price  between  the  consolidated  and  the 
converted  stock  of  the  company,  the  former  selling  at  eighly-five 
dollars,  and  the  latter  at  fif  iy-five  dollars,  peir  share.  The  pledge 
of  the  fifty  shares  of  consolidated  stock,  therefore,  could  not  be 
restored  or  made  good  to  the  plaintiff  by  assigning  to  him  the 
flame  number  of  shares  of  converted  stock.  The  defendants 
were  bound  to  restore  the  identical  stock  pledged.  The  sale  of 
it  by  the  defendants  before  2>ayment  demanded  was  therefore 
wrongful,  and  the  evidence  sustains  the  third  count  in  the 
plaintiff's  declaration.  The  defendants  having  voluntarily  put 
it  out  of  their  power  to  restore  the  pledge,  a  tender  of  the  money 
borrowed  would  have  been  fruitless,  and  was  therefore  unneces- 
eary:  Allen  v.  Dykers,  3  Hill  (N.  T.),  596;  Dykers  v.  AUen,  7  Id. 
498  [42  Am.  Dec.  87]. 

The  renudning  question  is  as  to  the  rule  of  damages.  The 
stock  was  disposed  of  by  the  defendants  as  early  as  the  twenly- 
fonrth  of  December,  when  its  market  price  was  about  sixly- 
eigbt  dollars  the  share.  The  defendant  did  not,  however, 
lUstinctly  inform  the  plaintiff  then  or  afterwards  that  he  had 
^Id  it,  although  he  said  he  ''  had  not  got  it,"  and  gave  that 
as  a  reason  why  he  did  not  then  transfer  it,  promising  at  the 
Mme  time,  that  he  would  make  the  transfer  as  soon  as  the  stock 
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came  in.  The  plaintiff,  to  accommodate  the  defendant,  agreed 
to  wait  until  the  following  day,  when  the  transfer  was  not  made, 
the  defendant  again  promising  to  make  it  shortly.  The  plaint- 
iff's broker  reminded  the  defendant  of  the  stock  frequently,  and 
on  the  thirtieth  of  December,  formally  notified  him  that  he 
wanted  to  pay  the  loan  and  get  back  the  stock,  insisting  that 
there  should  be  no  more  delay,  and  that  if  it  was  not  returned, 
he  was  directed  by  the  party  for  whom  he  was  acting  to  buy 
Mtj  shares  at  the  board  and  charge  it  to  the  defendants.  The 
defendant  then  said  the  stock  should  be  returned  the  next  day,, 
but  failed  to  return  it;  and  it  was  not  until  the  second  of  Janu- 
ary that  the  defendant  ceased  to  hold  out  the  expectation  of 
restoring  the  stock,  or  stock  of  the  same  kind  and  of  equivalent 
value.  On  that  day  and  on  the  third  of  January,  the  con- 
solidated stock  sold  at  eighty-five  dollars  the  share. 

The  defendants  insist  that  they  are  chargeable  only  with  the 
value  of  the  pledge  at  the  time  it  was  wrongfully  converted  by 
them  to  their  own  use  on  or  before  the  twenty-fourth  of  Decem- 
ber, and  not  with  its  increased  value  at  any  subsequent  period. 
The  court  below,  in  making  up  the  verdict,  estimated  the  stock 
at  eighty-four  dollars  the  share.     In  actions  fo^  the  wrongful 
conversion  of  personal  property,  it  has  in  some  cases  been  held 
that  the  vdlue  of  the  property  is  to  be  estimated  according  to 
its  price  at  the  time  of  the  conversion,  and  in  others  that  the 
plaintiff  is  entitled  to  damages  according  to  its  value  at  any 
time  between  the  time  of  the  conversion  and  the  day  of  the  trial: 
Bank  of  Buffalo  v.  Kortright,  22  Wend.  348,  366.     It  is  un- 
necessary  in  this  case  to  settle  the  general  rule.     The  ground 
on  which  the  defendants  insist  that  the  damages  must  be  esti- 
mated according  to  the  price  of  the  stock  on  the  twenty-fourth 
of  December,  is  that  the  plaintiff,  on  learning  that  the  defend- 
ants had  sold  it,  might  then  have  gone  into  the  market  and  pur- 
chased it  at  the  current  price  on  that  day.    But  it  is  evident  that 
he  was  prevented  from  doing  so  by  the  repeated  promises  of  the 
defendants  to  restore  the  stock.     Although  the  plaintiff  was 
strictly  entitled  to  a  retransfer  of  the  same  shares  that  were 
pledged,  it  appears  that  his  broker  was  willing  to  recoivo  other 
stock  of  the  same  description  and  value,  which  the  defendant 
promised  from  day  to  day  to  give,  the  plaintiff  being  all  the 
time  ready  to  pay  the  money  borrowed.    Time  having  thus  been 
given  to  the  defendants  at  their  request  for  the  fulfillment  of 
their  obligation,  and  the  plaintiff  having  waited  for  the  deliv- 
ery of  the  stock  for  the  acpommodation  of  the  defendants,  and 
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baring  relied  on  the  espectaidon  thus  lield  out,  and  lost  the 
opportunity  of  purchasing  at  a  reduced  price,  it  is  manifestly 
jnst  that  the  plaintiff  should  recover  according  to  the  value  of 
the  thing  pledged  when  the  defendant  finally  failed  in  his  prom- 
ises to  restore  it. 
Judgment  affirmed. 

SrocK  CxBTmoATEs  MAT  BB  PLEDGED:  See  Nowst  V.  PHme^  8  Am.  Deo» 
606;  S.  C.»  11  Id.  403;  Dyhen  v.  AUen,^2  Id.  87,  and  note;  QUpmv.  HoweO, 
^  Id.  720;  WhiOock  v.  Heard,  43  Id.  73.  See  also  the  note  to  LudxUs  v. 
Townsendf  49  Id.  734.  The  principal  case  is  cited  as  an  authority  for  the- 
««De  doctrine  in  NewUm  v.  Fay,  10  Allen,  507;  Goldstein  v.  Hort,  30  Cal.  376; 
CmpbeU  V.  Parker,  9  Bosw.  329;  In  re  Wiley,  4  Biss.  172.  A  transfer  of 
'^^'res  of  stock  in  writing,  as  collateral  security  for  a  debt,  is  a  pledge;  lyilesa 
^ey  are  expressly  made  assignable  by  deliyery,  they  can  be  pledged  in  no 
other  way:  Brewster  v.  Hartley  y  37  Cal.  25.  And  though  the  legal  title  passes 
to  the  pledgee  of  stock  delivered  as  collateral  security,  it  is  nevertheless  a 
pledge,  and  not  a  mortgage:  Hasbrouek  v.  Vandervoort,  4  Sandf.  78.  The 
piedgor  has  only  a  legal  right  of  restoration  of  the  stock  in  case  of  payments 
^reuMtter  v.  Hartley,  37  CaL  26;  all  citing  the  principal  case. 

'l^'^AKarER  OF  Stock  to  a  Bona  Fide  Pubchaseb  on  the  Books  of  the- 

^iporation,  in  accordance  with  its  by-laws,  passes  the  legal  title,  though  the 

'^^catea  are  not  surrendered:  New  York  etc,  R,  i?.  Co.  v.  Schuyler,  38  Barb. 

^»  543;  S.  C,  34  N.  Y.  80,  citing  the  principal  case  as  to  the  necessity  of  a 

^'^i^fer  on  the  books.    See  on  that  point  Commercial  Bank  v.  Kortright,  24 

^^  Dec.  317;  StaU  v.  Harris,  36  Id.  460;  Duke  v.  CaJMwba.Nav.  Co.,  44  Id. 

*^2,  anil  notes. 

^hat  mat  be  Pledged  in  General:  See  the  note  to  Lucketts  v.  Toum' 
^,  49  Am.  Dec.  733.  T^at  chos^  in  action  and  other  property  not  capable 
of  manual  delivery  may  be  the  subject  of  a  pledge,  is  a  point  to  which  the 
principal  case  is  cited  in  Haskins  v.  Kelly,  1  Abb.  Pr.,  N.  S.,  73;  IVright  v. 
Bou,  36  CaL  442.  Thus  a  note  and  mortgage  may  be  pledged:  WrigJU  v. 
Boss,  supra;  Warreik  v.  Emerson,  1  Curt.  241. 
Dmtinction  between  Pledge  and  Mortgage:  See  the  note  to  Lucketts 
^'  f  V.  Townsend,  40  Am.  Dec.  731.    The  principal  dase  is  cited  on  that  point  in 

'^  i  Wilson  V.  Braoinan,  27  Cal.  271;  although,  for  the  purposes  of  that  case,  it 

^   '  was  held  to  be  immaterial  whether  the  .ti^ansaction  was  to  be  regarded  as  a 

pledge  or  as  a  mortgage.  A  chattel  mortgage,  unlike  a  pledge,  is  a  present 
transfer  of  the  title  subject  to  be  defeated  by  payment,  but  which  becomes 
absolute  in  case  of  non-pa3rment  at  maturity:  Parshall  v.  Eggert,  64  N.  Y. 
23.  But  an  assignment  of  a  chose  in  action,  as  collateral  security,  is  not 
necessarily  a  mortgage  because  the  title  i)asses,  for,  as  stated  above  in  con- 
sidering the  subject  of  pledges  of  stock,  it  may  bo  that  ab  assignment  ia 
necessary  to  give  full  control  of  the  security  as  a  pledge:  Qaiy  v.  Moss,  34 
OaL  125,  132.  An  instrument  transferring  certificates  of  state  indebtednesa 
as  collateral  security  for  a  debt,  with  authority  to  sell  in  case  of  non-payment 
within  thirty  days  after  maturity,  is  a  pledge,  and  not  a  mortgage:  Leuis  v. 
Vamum,  12  Abb.  Pr.  308;  all  citing  the  principal  case.  But  a  transfer  of  a 
note  and  mortgage  to  indenmify  a  party  against  a  liability,  he  agreeing  to  re- 
transfer  the  same  upon  being  otherwise  indemnified,  was  held,  in  Warren  v. 
Emerson,  1  Curt.  241,  not  to  be  a  legal  mortgage  or  pledge,  but  a  conveyance 
In  trust,  distinguishing  Wilson  /.  Little.    An  absolute  transfer  of  an  interest 
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In  a  Teasel  may  be  thown  to  have  been  intended  merely  tm  a  secarity  by  way 
of  pledge:  Weai  v.  Crary,  47  N.  Y.  425,  also  citing  the  principal  case.  That 
a  deposit  of  stock  as  collateral  security  for  a  loan  is  a  pledge  and  not  a  mort- 
gage, is  a  point  to  which  the  principal  case  is  cited  per  Brady,  J.,  dissenting, 
in  IVoodworth  v.  Morris,  66  Barb.  104. 

Dbuyeky  is  EssENiTAL  TO  A  PLEDGE:  LudcetU  ▼.  Towimnd,  49  Am.  Dec 
731,  note;  Goldstein  v.  ffort,  30  CaL  376;  Can^pbeU  ▼.  Parber,  9  Boew.  329; 
HasHns  v.  KeUy,  1  Robt.  (N.  Y.)  172;  MUliman  t.  Neher,  20  Barb.  40;  IfuUer 
T.  Pondir,  6  Lans.  480,  all  citing  Wilson  v.  Little,  Bat  a  manoal  delivery  ia 
not  essential  where  the  thing  pledged  is  not  capable  of  it,  bat  a  written  trans- 
fer is  sufficient:  HasHns  v.  Kelly,  I  Bobt.  (N.  Y.)  172;  as  in  the  case  of  gooda 
at  sea:  Mnller  v.  PoncUr,  6  Lans.  4S0.  Shares  of  stock  may  be  pledged  by 
delivery  of  the  certificates,  if  that  is  sufficient  to  give  the  pledgee  control: 
^fddstein  v.  Hort,  30  CaL  376. 

Pledgbs's  Power  to  Sell  Pledge:  See  Dyhers  v.  Allen,  42  Am.  Dec  87; 
JS^eams  v.  Marsh,  47  Id.  248;  Whitlock  v.  Heard,  48  Id.  73,  and  notes.     See 
also  the  note  to  LucbeUs  v.  Toumsend,  49  Id.  736.    A  pledgee  may  sell  the 
pledge  in  case  of  defaalt  in  payment,  whether  an  express  aathority  to  sell  is 
l^iven  by  the  pledgor  or  not,  and  may  either  resort  to  judicial  process  to  cut 
off  the  right  to  redeem,  or  may  sell  without  it  after  due  notice  to  redeem, 
and  of  the  time  and  place  of  sale:  Andreios  v.  Gierke,  3  Boew.  590;  Markham 
V.  Jaudon,  41  N.  Y.  241;  Porter  v.  Parks,  49  Id.  569;   IVright  v.  Boss,  36 
CaL  429.    But  a  demand  of  payment  and  notice  of  the  time  and  place  of  sale 
are  essential,  unless  the  contract  provides  otherwise  or  demand  and  notice 
are  waived:  Lewis  v.  Graham,  4  Abb.  Pr.  110,  111;  McNeil  v.  Tenth  National 
Bank,  55  Barb.  64;  Huggans  v.  Fryer,  1  Lans.  279;  Taylor  v.  Ketchum,  5  Robt. 
<N.  Y.)  518;  S.  C,  35  How.  Pr.  299;  DwraiU  v.  Einstein,  Id.  231;  Wheeler  v. 
Newbould,  5  Duer,  34;  Atlantic  etc,  Ins.  Co,  v.  i?o^  6  Id.  587;  Ketchum  v,  Ste- 
vens, Id.  485;  Milliken  v.  Dehon,  10  Bosw.  328;  S.  C,  in  court  of  appeals,  27  N. 
Y.  375;  Markham  v.  Jaudon,  41  N.  Y.  241 ;  Farwell  v.  Importers*  etc.  Batik,  90 
Id.  490;  and  a  waiver  of  demand  is  not  a  waiver  of  notice  of  sale:  Durant  v. 
Einstein,  35  How.  Pr.  231;  Taylor  v.  Ketchum,  Id.  299;  a  C,  6  Robt  (N.  Y.) 
518.    The  fact  that  the  authority  to  sell  is  express  does  not  dispense  with  de- 
mand and  notice:  Andrews  v.  Gierke,  3  Bosw.  590.    But  it  is  held,  in  HycM  v. 
Argenti,  3  Cal.  161, 163,  commenting  upon  and  distinguishing  the  principal 
case,  that  where  express  authority  is  given  to  the  pledgee  to  sell  at  his  option, 
the  doctrine  above  laid  down  does  not  apply.    A  sale  which  is  unauthorized 
is  a  conversion:  Scott  v.  Bogers,  4  Abb.  App.  Dec  164,  note;  Bead  v.  Lambert, 
10  Abb.  Pr.,  N.  S.,  436;  and  the  pledgor  may  sue  therefor  without  a  tender  of 
payment:  Bead  v.  Lambert,  supra.    In  all  the  foregoing  cases  the  authority 
of  Wilson  V.  Little  is  recognized.    The  case  is  cited  also  in  Farwell  v.  Import- 
ers^ etc.  Bank,  90  N.  Y.  489,  and  Brewster  v.  Hartley,  37  CaL  26,  to  the  point 
that  the  pledgor  upon  payment  before  sale  is  entitled  to  a  restoration  of  the 
pledge 

Measure  of  Damages  eob  Wbongful  Sale  by  Pledgee. — Where  a 
plaintiff  commences  and  prosecutes  with  reasonable  diligence  an  action  for 
the  conversion  of  stock  by  a  bailee,  it  is  held,  in  Bomaine  v.  Van  Allen,  26  N. 
Y.  310,  citing  the  principal  case,  that  he  is  entitled  to  the  highest  market 
price  from  the  time  of  conversion  to  the  trial.  But  in  Atkins  v.  Gamble,  42 
Cal.  102,  it  was  decided,  in  an  action  for  the  conversion  of  shares  of  stock, 
that  if  the  wrong-doer  was  always  ready  and  willing  to  transfer  to  the  plaint- 
iff an  equal  number  of  similar  shares  in  the  same  corporation,  the  pUuntifl 
was  entitled  to  nominal  damages  only,  and  the  principal  case  was  referred  te 


Digitized  by  VjOOQIC 


Oci  1849.]      Vandebbilt  v.  Bichmond  T.  Go.  815 

as  going  upon  the  ground,  that  there  was  a  material  difference  between  the 
stock  offered  to  be  returned  and  that  which  was  pledged,  the  latter  b^ng 
'^eoDBolidated"  and  the  former  "converted"  stock.  In  SmiUi  v.  Dunlap,  12 
HL  192,  the  principal  case  is  cited  to  the  general  proposition,  that  in  an 
action  for  breach  of  a  contract  to  deliyer  property,  where  the  price  was  paid 
In  advance,  or  of  a  contract  to  replace  stocks,  the  plaintiff  is  entitled  to  the 
highest  market  value  between  the  period  of  delivery  and  the  triaL  See,  as 
to  the  measure  of  damages  for  an  unauthorized  sale  by  a  factor.  Blot  v.  Boi- 
€eaUf  pod,  345y  and  note. 


Vandebbilt  v.  Richmond    Tubnfiee   Company. 

[3  NSW  TOBK  (2  OOKSTOOX)  ,  479.]  I 

CoBPOKATiON  IS  HOT  LiABLB  FOB  A  ToBTions  AcT  committed  willfully  and 
malicioasly  by  its  servant,  without  authority  from  the  directors  or  other 
governing  body,  even  though  it  was  done  under  orders  from  the  president 
and  general  manager. 

The  action  was  for  the  ronniDg  down  of  the  plaintiff's  steam- 
boat, the  Wave,  by  the  defendants'  steamboat,  the  Samson. 
The  only  question  was,  whether,  under  the  circumstanGes  de- 
tailed in  the  opinion  (see  also  the  proof  made  on  the  former 
trial  of  the  cause,  reported  as  Richmond  Tump.  Co.  ▼.  VanderbiU^ 
1  Hill  (N.  Y.),  480),  the  corporation  owning  the  colliding  yessel 
was  liable  for  the  willful  and  tortious  act  of  her  master. 

Oeorge  Wood,  for  the  appellant,  the  owner  of  the  yessel  in- 
jnred. 

John  Sherwoody  attorney,  and  S.  Sherwood^  of  counsel,  for  the 
respondents,  the  corporation  owning  the  colliding  vessel. 

By  Court,  Cadt,  J.*  The  injury  of  which  the  plaintiff  com- 
plained was  occasioned  by  the  willful  act  of  Captain  Braisted, 
who  had  charge  of  the  defendants'  boat,  the  Samson;  and  for 
such  act,  the  supreme  court  held  the  defendants  were  not  liable: 
Richmond  Tamp.  Co.  v.  VanderbiU,  1  Hill  (N.  T.),  480.  It 
was  proved  on  the  last  trial,  that  Mr.  Oroondates  Mauran 
was  president  of  the  said  company,  and  one  of  the  principal 
^kocldiolders,  and  had  the  control  and  management  of  the  bus- 
iness of  the  company  as  general  agent.  It  was  also  proved, 
that  before  the  injury  complained  of  was  done.  Captain  Brais- 
ted told  Mr.  Mauran,  that  the  plaintiff's  boat,  the  Wave,  had 
crowded  him  out  of  his  course  a  few  days  before,  and  said 
«be  was  a  much  smarter  boat  than  the  Samson;  that  Mr. 
Uamun  then  said  to  Braisted,  "If  she  ever  does  that  again, 
damn  her,  run  into  her,  sink  her,  Braisted."    It  was  also 
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proved  that  immediately  after  the  injury,  Mr.  Mauran    was 
asked,  "whether  he  did  cot  think  it  was  unpardonable  to 
allow  his  boat  to  run  into  and  tiy  to  sink  the  Wave  when  so 
many  people  were  on  board  of  her  ?  "  he  said,  "  Damn  him,  I 
wish  he  had  sunk  him."    It  is  not  easy  to  discover  what  was 
meant  by  these  words,  but  if  it  be  assumed  that  Mr.  Mauran 
was  the  general  agent  of  the  company,  and  intended  by  these 
words  to  approve  of  the  acts  of  the  captain,  the  question  then 
is.  Is  the  comx>any  liable  for  a  malicious  and  willful  trespass 
committed  by  the  captain  of  its  boat,  and  approved  of  by  its 
general  agent?    If  the  company  be  not  so  responsible,  then  the 
plaintiff  ought  to  have  been  nonsuited,  and  the  judge  erred  in 
his  charge  to  the  jury.      He  charged  the   juiy    to    inqttiie  ' 
"  whether  Mr.  Mauran  authorized  or  gave  his  previous  sanction 
to  Captain  Braisted's  running  into  the  plaintiff's  boat,  or  as- 
sented to,  or  ratified  it,  when  it  was  done.     If  he  did,  and  at 
that  time  had  the  general  charge  and  management  of  the  de- 
fendants'  afiGoirs,  they  are  liable."    I  can  find  no  authority 
making  a  corporation  liable  for  the  willful  trespass  of  its  gen- 
eral or  special  agent,  or  other  than  1  K.  S.,  2d  ed.,  683,  sec. 
10,  and  that  is  only  understood  as  making  the  owners  of  a 
steamboat  liable  for  the  penalty  imposed  by  the  ninth  sec- 
tion: Richmond  Tump,  Go.  v.  VanderbiU,  1  Hill  (N.  T.),  481. 
Neither  an  individual  nor  a  corporation,  by  appointing  a  gen- 
eral agent,  authorizes  him   to  commit  a  willful  trespass,  or 
to  authorize  or  approve  of  such  a  trespass,  any  more  than 
such  authority  is  conferred  by  the  appointment  of  a  special 
agent.     Suppose  a  farmer  directs  his  servant  to  take  his  wagon 
and  horses  and  take  a  load  of  wheat  to  ifdll,  and  on  the  way 
to  the  mill  the  servant  willfully  drives  the  team  and  wagon 
oyer  a  man  and  breaks  his  leg,  the  farmer  is  not  liable.     That 
was  decided  in  Wright  v.  WUcox,  19  Wend.  343  [32  Am.  Deo. 
507].     Suppose  the  farmer  hasa  large  stock  of  cattle  and  horses, 
and  carriages,  and  farming  utensils  of  all  sorts  on  his  farm,  and 
he  appoints  a  general  agent  to  manage  and  transact  all  business 
on  and  in  relation  to  the  farm  and  all  things  thereon  for  ten 
years,  and  the  general  agent  was,  in  terms,  authorized  to  employ 
such  and  as  many  servants  as  he  pleased  for  the  purpose  of  doing 
the  work  on  and  in  relation  to  the  farm;  and  suppose  this  gen- 
eral agent  should  order  one  of  the  hired  servants  to  take  a  load 
of  wheat  to  mill  on  a  wagon,  and  drive  over  and  kill  John  Doc's 
cow,  if  he  found  her  in  the  i*oad,  and  the  servant  should  obey 
the  order,  and  kill  the  cow,  would  the  owner  of  the  farm  be  )ia- 
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ble  for  this  willful  trespass  ?  A  general  agent,  when  he  commits 
or  orders  a  willful  trespass  to  be  committed,  acts  without  the 
scope  of  his  authority,  as  much  as  a  special  agent  would  in  com- 
mitting or  ordering  tl^e  same  trespass  to  be  committed.  The 
jury  were  charged  tiiat  if  the  general  agent  assented  to  or  rati- 
fied it  (the  trespass)  when  it  was  done,  then  the  defendant  was 
liable.  Suppose  that  after  the  captain  of  the  boat  had  com- 
mitted the  willful  trespass,  the  general  agent  had  said,  I  approTe 
of  -what  the  captain  has  done,  and  wish  he  had  sunk  the  steam- 
boat Wave.  This  would  have  been  a  more  distinct  approval  and 
assent  than  any  which  was  proved,  and  yet  would  that  have 
made  the  company  liable?  When  the  captain  committed  the 
willful  trespass,  the  company  was  not  liable,  and  could  it  be 
made  liable  after  the  trespass  was  committed  by  the  declaration 
of  its  general  agent  that  he  approved  of  what  the  captain  had 
done,  and  wished  that  the  captain  had  sunk  the  boat?  The 
general  agent  was  appointed  for  no  such  purpose;  he  was  ap- 
pointed to  manage  all  the  business  of  the  company  in  the  most 
advantageous  manner  for  the  stockholders,  and  not  to  ruin  them 
by  Ins  passionate  and  foolish  declarations. 

As  to  public  officers,  the  approbation  by  a  superior,  of  a  tres- 
pass committed  by  his  inferior  officer,  renders  the  superior  a 
trespasser:  Van  Bruvi  v.  Schenck,  13  Johns.  414.  In  that  case 
the  defendant  was  surveyor  of  the  port  of  New  York,  and  was 
sued  for  seizing  and  taking  the  schooner  called  the  Nancy.  W. 
Van  Beuren,  a  witness  for  the  defendant,  "testified  that  he 
seized  the  Nancy  for  a  breach  of  the  embargo  laws,  and  imme- 
diately reported  the  seizure  to  the  defendant,  who  approved  of 
what  he  had  done."  This,  the  supreme  court  said,  **  was  a  com- 
plete ratification  and  adoption  of  the  act  of  seizure,  and  put  the 
defendant  in  the  same  situation  as  if  he  had  himself  made  the 
seizure."  The  defendant  had  an  interest  in  the  seizure.  Had 
the  schooner  been  condemned,  he  would  have  been  entitled  to 
a  part  of  the  forfeiture.  The  defendant,  while  the  schooner  was 
under  seizure,  had  used  her  to  transport  his  goods  from  Hell  Gate 
to  New  York. 

In  the  case  of  Bishop  v.  VtscourUess  Mcndague^  Cro.  Eliz.  824, 
the  defendant's  bailiff  took  five  oxen  as  for  heriots  due  to  the 
defendant,  when  there  was  not  any  due,  without  any  command 
from  the  defendant;  but  she  agreed  thereto,  and  converted  the 
oxen  to  her  own  use.  Two  of  the  judges  held  that  she  was 
liable  in  trespass,  but  not  in  trover,  and  the  other  two  judges 
faeld  that  she  was  liable  in  trespass  or  trover.    In  that  case  a 
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trespass  was  commitied  and  the  property  taken  and  delivered 
to  the  defendant.  She  accepted  the  property,  and  appropriated 
it  to  her  own  use.  She  accepted  the  property  which  her  bailiff 
had  wrongfully  taken  for  her,  and  thus^  affirmed  his  act  as  hey 
own.  So  a  person  receiving  stolen  goods,  knowing  them  to  have 
been  stolen,  may  commit  felony;  but  if  a  man,  on  hearing  thai 
a  horse  had  been  stolen  from  a  neighbor,  should  say,  I  am  glad 
of  it;  I  wish  the  thief  had  stolen  two  horses  instead  of  one,  he 
woidd  not  thereby  incur  the  guilt  of  a  felon,  or  make  himself  a 
trespasser.  A  sheriff  is  responsible  for  the  wrongful  act  of  his 
deputy.  He  is  answerable  civililer  for  the  extortion  of  his 
deputy:  McIrUyre  v.  Trumbull,  7  Johns.  35.  So  a  sheriff  is  liable 
in  trespass  for  the  act  of  his  deputy  in  taking  the  goods  of  one 
man  on  an  execution  against  another:  Ackworlh  v.  Kevnpe,  1 
Doug.  40.  But  I  can  find  no  case  where  the  principal  has  been 
made  liable  for  a  willful  trespass  committed  by  a  servant,  because 
approved  of  by  a  general  agent. 

I  am  therefore  of  opinion  that  the  judgment  of  the  saperior 
oourt  ought  to  be  reversed  and  a  new  trial  granted. 

Judgment  reversed. 

LiABnjTY  07  Master  vob  Willful,  Wanton,  ob  Mauoioub  Tory  of 
Servant:  See  the  note  to  Wart  v.  Baraiaria  etc  Canal  Co,,  35  Am.  I>eo. 
198,  discassing  this  sabjeot.  See  also  Mearet  v.  ComnUasionera,  49  Id.  412; 
Johnson  V.  Barber,  50  Id.  416,  and  notes  referring  to  other  cases.  To  th* 
point  that  for  snch  a  tort  coounitted  without  the  master's  authority  or  as- 
sent, and  outside  of  the  coarse  of  the  servant's  employment,  the  master  im 
not  liable,  the  principal  case  is  cited  and  approved  in  l^muon  v.  Sixpennif 
Samngs  Bank,  5  Boew.  309;  Courtney  v.  Baher,  5  Jones  k  S.  255;  Baldwin  t. 
Kew  York  etc,  Co.,  4  Daly,  317;  Weisaer  v.  Demton,  10  N.  Y.  77;  Framr  ▼. 
Freeman,  43  Id.  570;  Isaacs  v.  Third  Avenue  R,  B,  Co.,  47  Id.  127;  Bounds 
T.  Delaware  etc.  B.  B.  Co.,  64  Id.  135;  MoU  v.  Consumers'  lee  Co.,  73  N.  Y. 
548.  As  in  case  of  a  forgery  of  the  master's  checks  by  a  confidential  clerk, 
and  drawing  the  money  thereon:  Weiaser  v.  Denison,  10  N.  Y.  77.  So  where 
a  deck-hand  on  a  steamer  willfully  and  wantonly  drew  in  the  gang-plank  and 
precipitated  the  plaintiff  into  the  water:  Baldwin  v.  New  York  etc.  Co,,  4 
Daly,  317.  So  where  the  roaster  and  servant  went  to  make  an  entry,  under 
a  claim  of  right,  upon  premises  occupied  b^  another,  and  the  servant,  with- 
out authority,  shot  and  killed  the  occupant:  Fraser  v.  Freeman,  43  N.  Y. 
570.  So  where  a  brakeman  willfully  and  maliciously  kicked  a  person  off  the 
platform  of  a  baggage-car,  who  had  jumped  on  to  ride,  though  as  the  brake- 
man  was  authorized  to  remove  the  person  by  force,  if  he  had  used  ezoessive 
violence  through  mere  want  of  judgment  and  violence  of  temper  the  com- 
pany would  have  been  liable:  Bounds  v.  Delaware  etc  B.  B.  Co.,  64  Id.  135. 
So  where  a  conductor  of  a  btreet-car  refused  to  stop  the  car  to  allow  a  lady 
passenger  to  alight,  and  wantonly  pushed  her  off  the  platfonn,  it  was  held 
that  the  company  was  not  liable:  Isaacs  v.  Third  Avenue  B.  B.  Co.,  47  Id.  127. 
But  where  the  conductor  of  a  railway  train,  upon  which  the  plaintiff  was  a 
passenger,  willfully  stopped  the  train  and  left  it  all  night  in  a  swamp,  ta 
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the  injiuy  of  the  plaintiff's  health,  the  oompaoy  was  held  liable  because  this 
was  a  breach  of  its  dnty  as  a  carrier,  distmgaishiDg  the  prindpal  case:  Weed 
▼.  Panama  R.  R.  Co.,  5  Daer,  193, 196;  affirmed  in  17  N.  Y.  362, 366.  Where 
a  master  sent  his  servant  upon  the  roof  of  his  house  to  clear  off  the  ice  and 
snoWy  iuid  the  serrant  got  another  person  to  assist  him,  and  they  threw  down 
ice  and  injured  a  person  lawfully  in  the  street,  the  master  was 'held  liable, 
and  Denio,  J.,  referred  to  and  distinguished  the  principal  case:  AUhorp  v. 
Wo\fe^  22  N.  T.  367.  The  case  is  distinguished  also  by  Bosworth,  J.,  in  Jfe- 
thaaMce*  Bank  v.  New  Tork  etc.  R.  R.  Co.,  4  Duer,  551,  where  a  corporation 
was  held  liable  for  a  fraudulent  issue  of  stock  by  its  servant  under  peculiar 
dxcnmstances;  but  this  judgment  was  reversed  by  the  court  of  appeals,  as 
appears  from  the  report  in  4  Duer.  If  the  party  for  whose  benefit  and  in 
whose  name  a  trespass  is  committed^  sanctions  the  acts  and  appropriates  the 
proceeds  with  full  knowledge  of  the  facts,  it  is  evidence  from  which  the  juiy 
may  infer  a  previous  command:  Welah  v.  Coehixm,  63  N.  T.  184.  In  SL 
LouU  etc.  R.  R.  Co.  v.  DaXby,  19  lU.  372,  the  principal  case  was  dted  by 
ooonsel  as  lending  some  countenance  to  the  doctrine  that  trespass  for  assault 
and  battery  will  not  lie  against  a  corporation,  but  the  court  show  that  it  ia 
not  aathority  for  any  such  doctrine. 


Lewis  v.  Woodwobth. 

[3  New  Ton  (2  OoMSToas),ffl3.] 
ADMI88I0X  BT  OnS  07  Two  JoiNT   MaKXBS  07  A    NOX-NBOOTIASLB    NOTB» 

that  it  was  given  for  value  and  is  binding,  does  not  estop  the  other  from 
impeaching  the  consideration,  even  against  a  purchaser  for  value  on  the 
faith  of  the  admission.  So  held,  where  there  vras  no  proof  of  partner- 
ship between  the  makers. 

Appeal  from  an  order  of  the  supreme  court  granting  a  new 
trial  to  plaintiff  in  assumpsU.  The  action  was  on  an  engagement 
in  writing  set  forth  in  the  case  on  appeal,  as  foUows: 

"By  the  first  day  of  May  next,  for  valud  received,  we  jointly 
and  severally  promise  to  x>ay  Sylvester  Lewis,  or  bearer,  one 
buggy  wagon,  to  be  worth  one  hundred  dollars,  to  be  made  in 
the  most  fashionable  style.  Azel  Woodwobth, 

"  NoBwiCH,  Oct.  4, 1843.  H.  R.  Pbatt." 

The  defense  was  want  of  consideration;  to  overcome  which» 
the  plaintiff  proved  on  the  trial  that  after  the  note  was  made, 
Lewis,  the  payee,  parted  with  it,  and  it  passed  through  several 
owners,  from  one  of  whom  it  was  taken  in  exchange  for  a  horse, 
by  J.  S.  Tillinghast;  and  that  he,  before  delivering  the  horse 
and  accepting  the  note,  conversed  with  Woodworth,  one  of  the 
signers,  who  told  him  that  it  was  all  right,  and  made  no  objec- 
tion to  the  note.  It  subsequently  became  the  property  of  Clark, 
for  whose  benefit  this  action  was  brought;  but  in  the  name  of 
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the  original  payee,  because  tiie  note  was  non-negotiable.  On 
this  proof  the  presiding  judge  sustained  a  request  for  an  instruc- 
tion that  both  makers  of  the  note  were  estopped  by  Wood  worth's 
declaration  to  Tillinghast,  from  impeaching  the  consideration 
of  the  note,  as  against  Tillinghast,  or  any  one  claiming  under 
him,  and  directed  a  verdict  for  the  plaintiff.  The  supreme 
court,  in  an  opinion  not  reported,  pronounced  this  ruling  er- 
roneous, because  there  was  no  proof  that  the  makers  of  the  note 
were  partners,  or  that  Tillinghast,  when  buying  the  note,  had 
in  fact  relied  on  the  declaration  attributed  to  Woodworth  suffi- 
ciently to  create  an  estoppel;  and  therefore  ordered  a  new  trial. 
From  this  decision  the  plaintiff  appealed. 

S.  Hubbard,  attorney,  and  of  counsel,  for  the  appellant,  the 
owner  of  the  note. 

J.  E.  Babcock,  attorney,  and  B.  T.  Beaford,  of  counsel,  for 
respondents,  the  makers. 

By  Court,  Hott,  J.  There  is  no  evidence  in  the  case  to  show 
that  the  defendants  were  2>artners,*  on  the  contrary,  it  woidd  be 
inferred  from  the  fact  of  their  signing  the  note  separately,  that 
the  purchase  of  the  patent  right  by  them,  and  giving  the  note 
therefor,  was  a  single  isolated  transaction.  The  defendants 
severally  joined  in  the  making  of  the  contract,  and  in  the  en- 
gagement to  pay,  neither  trusted  to  the  other  to  contract  for  or 
bind  him.  So  far,  therefore^  as  there  is  any  evidence  or  infer- 
ence to  be  drawn  from  the  transaction,  they  did  not  make  the 
purchase  as  partners,  but  as  tenants  in  common.  There  is 
nothing  to  show  that  either  defendant  had  power  to  bind  the 
other,  or  to  increase  or  extend  his  liability  beyond  that  contained 
in  the  note  itself.  By  that  contract,  Pratt  was  protected  against 
a  transfer  of  the  note  to  his  prejudice.  He  had  joined  with 
Woodworth  in  making  the  purchase  and  giving  the  note  in  ques- 
tion, but  in  doing  so,  he  had  taken  care  to  make  it  in  such  form, 
as  to  enable  him  to  set  up  any  defense  which  he  might  have  to 
it,  against  the  payee  or  any  person  deriving  title  through  him. 
And  Woodworth  had  no  power  to  deprive  him  of  that  defense. 
If  Woodworth  could  make  admissions  which  would  deprive 
Pratt  of  the  right  to  show  that  the  note  was  fraudulently  ob- 
tained from  him,  or  that  there  was  no  consideration  for  it,  it  is 
difficult  to  see  why  he  could  not  with  the  same  propriety  change 
the  contract  and  make  Pratt  liable  for  its  payment,  in  a  manner 
different  from  that  stipulated  in  the  note.  I  can  see  no  good 
reason  for  adopting  such  a  rule. 
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In  the  case  of  partners,  each  partner  is  the  agent  of  the  firm, 
and  of  the  other  partner,  and  has  a  right  to  act  for  all  the  mem- 
bers of  the  firm.  But  not  so  with  simple  joint  contractors,  or 
purchasers  as  tenants  in  common;  there,  neither  is  agent  of  the 
other,  and  their  liability  is  not  to  be  extended  beyond  their  own 
acts  and  contracts;  Upon  the  same  principle,  it  has  been  held 
that  a  notice  of  protest  served  on  one  partner  is  notice  to  all. 
But  a  notice  of  protest  served  on  one  of  two  joint  indorsors,  is 
not  notice  to  the  other,  and  no  recovery  can  be  had  against 
either  without  a  service  on  both :  Willis  v.  Green^  5  Hill  (N.  T.), 
232  [40  Am.  Dec.  351];  Cayuga  Co.  Bank  v.  Warden,  1  Comst, 
418. 

I  think  the  defendant  Pratt  was  not  estopped  by  the  admis- 
eioDS  of  Woodworth,  and  that  a  new  trial  was  properly  granted. 

New  trial  granted. 

Admissions  by  One  or  Two  Makers  of  a  note  were  held  admiasible  to 
tbarge  the  other,  in  an  action  against  both,  in  Lowe  v.  BoUler,  1  Am.  Dec. 
ilO.    So  in  Castdo  v.  Cave,  27  Id.  404,  declarations  of  one  of  several  joint 
oovenantora  relative  to  the  matter  of  the  covenant  were  held  admissible 
against  the  others.     And  see  the  citations  in  the  note  to  that  case.    Admis* 
fions  by  one  plaintiff  are  held,  in  Dan  v.  Brovm,  15  Id.  395,  not  to  be  evi. 
desce  against  his  co-plaintifl^  claiming  as  tenants  in  common  with  him.    In 
Smith  V.  Vincent,  38  Am.  Dec  52,  it  is  held,  also,  that  admissions  by  one  de^ 
fendant  in  ejectment  are  admissible  against  himself,  bat  not  against  his  co* 
defendants,  though  he  is  merely  their  tenant,  but  his  situation  may  be  consid- 
ered in  weighing  the  evidence.    A  bill  taken  pro  con/easo  against  one  of  two 
joint  defendants  does  not  estop  the.  other  from  denying  and  disproving  its 
allegations:  Petty  v.  Hannum,  36  Id.  303.    Admissions  by  one  of  several 
administrators  may  be  received  in  evidence,  but  can  not  be  considered  by 
the  jury,  unless  the  other  administrators  made  like  admissions:  Forayth  v. 
Ocmmm,  21  Id.  241.    That  notice  of  dishonor  of  a  negotiable  instrument 
•erred  on  one  of  two  joint  indorsers  not  partners  is  not  notice  to  the  other, 
and  is  not  sufficient  to  charge  either,  as  stated  in  the  principal  case,  see 
WiUU  V.  Green,  40  Id.  351,  and  note;  Sayre  v.  Frieh,  42  Id.  249.    So  a  de- 
mand upon  one  of  several  makers  of  a  note,  not  partners,  is  insufficient  to 
charge  an  indorser:  Union  Bank  v.  Willis,  41  Id.  541.    See,  on  the  subject  of 
admissions  by  6ne  joint  debtor  to  bind  his  co-debtors,  especially  under  the 
statute  of  limitations:  Van  Keuren  v.  Paarmelee,  post,  322,  and  the  note  thereto. 
The  principal  case  is  cited  Mrith  approval  on  the  point  that  each  joint  debtor 
stands  on  his  own  footing,  in  Merrill  v.  ScoU,  3  Hun,  659;  S.  C,  6  Thomp.  k 
CX  162,  under  the  name  of  Jlerriit  v.  Sawyer,    Admissions  by  one  joint  debtor 
can  not  deprive  a  co-debtor  of  his  defense:  Dunham  v.  Dodge,  10  Barb.  572; 
Ferguson  v.  Hamilton,  35  Id.  440;  Shcemaker  v.  Benedict,  11  N.  Y.  187.    The 
power  of  a  joint  contractor  to  bind  a  co-contractor  by  his  admissions  is  un- 
teasonable  md  dangerous:  TTiompson  v.  Richards,  14  Mich.  188;  all  citing 
the  principal  case. 
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Van  Reuben  v.  Pabmelee. 

(3  NBW  ToftK  (2  OOMROCX),  83S.1 
ACKVOWLBDOMENT  OR  NXW  PbOMISB  TO  PaT  OuTLAWZD  PaBTVIBSHIP  DEMg, 

made  by  one  only  of  the  partnen,  after  a  dissolution,  will  not  xeaurw 
the  bar  of  the  statute  as  against  the  other  partners. 
lMPLua>  AoBKOT  07  A  Pabtitkb  to  bind  his  copartner  by  a  new  ptammm 
oeases  at  dissolution. 

AOKNOWLEDOMKNT  OB  NbW  PbOHISB  TO  TaKB  DbBT  OUT  OV    StATUTB  OT 

Limitations,  sufficiency  of»  in  general,  discussed  per  Bronson,  J. 

Appeal  from  a  judgment  of  the  supreme  courts  in  byor  of 
plaintiff,  in  assumpsU  on  a  promissory  note.  The  plea  was  the 
statute  of  limitations,  and  the  onlj  question  was,  whether, 
under  the  &cts  stated  in  the  opinion  by  Bronson,  J.,  the  ap- 
parent bar  of  the  statute  had  been  removed  as  against  all  the 
makers,  by  a  new  promise  made  by  one  only. 

C.  W.  8w\ft,  attorney,  and  M.  Swifi^  of  counsel,  for  appel* 
lants,  the  makers  not  parties  to  the  new  promise. 

Dodge  and  Campbell,  for  the  respondent,  the  holder  of  the 
note. 

By  Court,  Bbonson,  J.  The  question  is  on  the  statute  of 
limitations;  and  the  case  is  shortly  this:  The  plaintiff  sdes  on  a 
note  made  by  three  partners,  on  tiie  first  day  of  May,  1831,  and 
payable  immediately.  The  partnership  was  dissolved  in  the 
spring  of  1832;  the  suit  was  commenced  in  July,  1847,  more 
than  sixteen  years  after  the  cause  of  action  had  accrued;  and 
the  jury  find  a  promise  by  '*  John  Van  Keuren,  one  of  the  de- 
fendants," within  six  years  before  action  brought:  but  they 
find  no  promise  by  either  of  the  other  defendants.  The  new 
promise  by  John  Van  Eeuren  was  made  more  than  nine  years 
after  the  partnership  was  dissolved;  and  more  than  four  years 
after  an  action  upon  the  note  had  been  barred  by  the  statute  of 
limitations.  It  can  not  but  strike  every  one  with  some  degree 
of  astonishment  that  the  promise  of  one,  made  at  such  a  time, 
and  under  such  circumstances,  should  bind  all  of  the  defend- 
ants. But  still  the  question  must  be  considered  upon  author- 
ity; and  if  the  rule  has  been  so  settled,  it  must  be  followed, 
whatever  we  may  think  of  it  as  an  original  proposition. 

Before  looking  at  the  cases,  I  will  inquire,  for  a  moment,  how 
the  matter  stands  upon  principle.  And  however  much  it  may 
be  out  of  the  ordinary  course,  I  will  begin  by  referring  to  the 
statute.    The  words  are:  "  The  foUowing actions  [including  as- 
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mMijmU]  diftll  be  commenced  within  ax  years  next  after  the  causa 
of  sach  acticQ  accrued,  and  not  after: "  2  B.  S.  296,  sec.  18.    If 
the  plaintiff  snes  on  the  note,  **  the  cause  of  action  accrued*^ 
more  than  sixteen  years  before  the  suit  was  commenced,  and  of 
eonise  the  action  is  barred.    There  is  but  one  possible  mode  of 
escaping  this  difficulty;  and  that  is  by  saying,  that  the  plaintiff 
does  not  sue  upon  the  note,  but  upon  the  new  promise;  treating 
it  as  a  new  contract,  springing  out  of,  and  supported  by,  the 
original  consideration.    That  will  do  very  well  where  the  orig- 
inal promise  was  made  by  one;  or  if  by  more  than  one,  wherst 
all  join  in  making  the  new  contract.    But  in  this  case,  the  new^ 
contract  was  made  by  only  one  of  the  three  original  debtors;; 
and  the  question  is.  What  binds  the  other  two  ?    As  they  did  not: 
oontraot  for  themselves,  it  is  not  their  agreement,  unless  John 
Tan  Eeuren,  who  made  the  new  promise,  had  authority  to  con-^ 
tract  for  them.    The  only  authority  claimed  for  him  is,  that  be^ 
had  before  been  the  partner  of  the  other  two.    This  leads  to  aik 
inquiry  concerning  the  principle  on  which  each  partner  can  bind 
all  his  associates.    And  it  is  generally  agreed,  that  it  is  the 
principle  of  agency.    Each  partner,  when  acting  within  the 
Bcope  of  the  partnership,  is  deemed  to  be  the  authorized  agent 
of  all  his  fellows.    The  authority  is  presumed  from  the  nature- 
and  necessity  of  the  case;  for  without  it,  third  persons  would 
not  be  safe  in  dealing  with  one  of  the  associates,  and  the  busi"^ 
nees  of  the  partnership  could  not  be  carried  on  with  success^ 
Now,  how  long  does  this  presumed  agency  continue  ?    Clearly^ 
no  longer  than  the  necessity  for  it  exists;  and  for  most  ptu*pose8^ 
the  necessity  ceases  with  the  termination  of  the  partnership*. 
When  that  is  dissolved,  there  is  no  longer  any  ground  for  pre-^ 
soming  an  agency,  except  as  to  such  things  as  are  indispensable 
in  winding  up  the  concerns  of  the  company.    If  there  be  ne 
agreement  to  the  contrary,  it  may  be  presumed  that  each  partner 
Btill  has  authority  to  dispose  of  the  partnership  property,  to 
collect,  adjust,  and  pay  debts,  and  give  proper  acquittuices«. 
Bat  there  is  no  ground  whatever  for  presuming  a  power  to  make 
&ew  promises  or  engagements  in  the  name  of  the  firm,  even 
though  they  only  change,  without  increasing  the  prior  oblige* 
tions  of  the  partners.    We  shall  presentiy  see,  upon  authority^ 
that  they  have  no  such  power. 

Ir  reference  to  the  statute  of  limitations,  a  distinction  hae 
Bometimes  been  taken  between  a  new  promise  made  before  the 
itatute  has  run,  and  one  made  after  the  parties  have  been  exonc 
srated  by  the  lapse  of  time.    That  would  sustain  the  defense  in 
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this  case;  for  the  etatate  had  ran  upon  the  claim  long  before 
the  new  promise  was  made.  But  the  defense  may  be  rested  upon 
the  still  broader  ground,  that  the  dissolution  of  the  partnership 
was  a  revocation  of  the  agency,  and  the  power  of  the  partners  to 
bind  each  other  by  new  engagements  ceased  from  that  moment. 

The  statute  of  21  James  I.,  c.  16,  which  limited  actions  on 
promises  to  six  years,  was  not  very  well  received  by  the  le^gal 
profession;  and  although  the  early  decisions  under  it  are  not 
open  to  much  observation,  it  was  not  long  before  the  courts  be- 
gan to  regard  the  statute  with  disfavor,  and  to  resort  to  the  most 
subtle  constructions  for  the  purpose  of  restricting  its  influence. 
There  was  a  period  when  one  who  was  spoken  to  on  the  subject 
of  an  old  debt,  could  not  well  give  a  civil  answer,  without  say- 
ing enough  to  take  the  case  out  of  the  statute.  At  a  later  period, 
and  since  the  commencement  of  the  present  century,  the  courts 
began  to  regard  this  as  a  beneficial  statute — a  statute  of  repose — 
and  commenced  the  difficult  task  of  retracing,  their  steps.  But 
there  were  many  obstacles  in  the  way  of  the  backward  move- 
ment; and  the  legislature,  both  here  and  in  England,  took  up 
the  matter,  and  went  beyond  the  old  statute,  by  r(-3uiring  the 
new  promise  or  acknowledgment  to  be  in  writing  In  conse- 
quence of  the  early  departure  from  principle  in  the  ci/AAsixuction 
of  the  statute,  the  di£fei*ent  views  which  prevailed  at  different 
periods,  and  the  uneqiial  pace  of  the  courts  in  attempting  to  get  . 
back  on  to  solid  ground,  the  books  are  full  of  conflicting  decis- 
ions; and  any  attempt  to  reconcile  them  would  be  a  useless  waste 
of  time.  I  shall  not,  therefore,  go  into  a  general  review  of  the 
cases. 

The  leading  case  on  this  question  in  England  is  Whitoamb  y. 
Whiting,  2  Dou^.  652,  where  Lord  Mansfield  and  his  associates 
held,  that  part  x>ayment,  within  six  years,  by  one  of  four  joint 
and  several  makers  of  a  promissory  note,  took  the  case  out  of 
the  statute  of  limitations  as  to  all  of  the  makers.  That  case 
is  distinguishable  from  the  one  before  us  in  two  particulars. 
First,  it  does  not  appear  in  that  case  that  the  action  was  barred 
prior  to  the  payment;  while  here,  the  statute  bar  was  complete 
long  before  the  new  promise  was  made.  Second,  that  was  the 
case  of  a  payment,  which  has  been  deemed  much  safer  ground 
to  go  upon  than  a  new  promise,  or  acknowledgment.  Lord 
Tenterden's  act,  9  Geo.  IV.,  c  14,  which  requires  a  writing  in 
the  case  of  a  new  promise  or  acknowledgment,  leaves  the  effect 
of  a  payment  untouched;  and  such,  in  substance,  is  the  provis- 
ion in  our  recent  code:  Stat.  1849.  p.  638.  sec.  110.    In  WyaU 
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T.  EodBon,  8  Bing.  809,  Tindal,  0.  J.,  said:  "  The  payment  of 
principal  or  interest  stands  on  a  different  footing  from  the  mak« 
ing  of  promises,  which  are  often  rash  or  ill  interpreted,  while 
money  is  not  usually  paid  without  deliberation;  and  payment  is 
an  unequivocal  act,  so  little  liable  to  misconstruction  as  not 
to  be  open  to  the  objection  of  an  ordinary  acknowledgment.^ 
There  is  force  in  these  remarks. 

But  I  do  not  intend  to  lay  much  stress  upon  the  distinctions 
between  that  case  and  the  one  at  bar.    Lord  Mansfield  made  no 
distinction  between  the  influence  of  a  payment  and  a  promise; 
and  if  his  reasoning  is  sound,  it  reaches  this  case.    His  words 
are,  ''payment  by  one,  is  jMtyment  for  all,  the  one  acting, 
▼irtoally,  as  agent  for  the  rest;  and,  in  the  same  manner,  an 
admission  by  one,  is  an  admission  by  all;  and  the  law  raises 
the  promise  to  pay,  when  the  debt  is  admitted  to  be  due.'* 
Nothing  but  the  great  name  of  Lord  Mansfield  could  have  given 
cmorency  to  this  reasoning.    It  is  plain  enough  that  **  payment 
by  one,  is  payment  for  all,"  so  far  as  relates  to  the  satisfaction 
of  the  debt:  but  that  fact  neither  shows,  nor  has  it  any  ten- 
dency to  show,  a  new  promise  or  acknowledgment  by  the  other 
joint  debtors.    Payment  is  nothing  more  than  an  admission' 
that  the  debt  is  due;  and  like  any  other  admission,  it  can  only 
affect  the  party  who  makes  it,  tmlees  he  has  authority  to  speak 
for  others,  as  well  as  himself.    A  joint  debtor  has  no  such 
anthority.    It  can  not  be  justly  inferred  from  the  relation  which 
ho  sustains  to  the  other  joint  debtors;  and  though  he  may  con- 
olnde  himself  by  an  admission,  he  can  not  conclude  them.     His 
lordship,  after  saying,  that  '*  payment  by  one,  is  payment  for 
all/*  adds — **  the  one  acting,  virtually,  as  agent  for  the  rest.** 
If  the  meaning  be,  that  there  is  such  an  agency  as  will  make 
the  payment  by  one  inure  to  the  benefit  of  all  the  joint  debtors, 
the  reasoning  is  well  enough;  but  it  proves  nothing  on  the  point 
in  controversy.    If  the  meaning  be,  that  one  joint  debtor  is  the 
agent  of  the  others  for  the  purpose  of  making  admissions  to 
Innd  them,  that  was  assuming  the  very  point  to  be  proved;  and 
the  assumption  had  neither  authority  nor  argument  to  support 
it    There  is  nothing  in  the  relation  of  joint  debtors  from  which 
■Qch  an  agency  can  be  inferred.     A  joint  obligation  is  the  only 
tie  which  links  them  together;  and  from  the  nature  of  the  case^ 
payment  of  the  debt  is  the  only  thing  which  one  has  authority 
to  do  for  all.    I  am  persuaded  that  such  a  decision  would  not 
haye  been  made,  had  it  not  been  for  the  strong  disposition 
nWk  prevaOed  at  that  time  to  get  round  the  statute  of  limiia- 
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4ion8.    It  was  in  direct  conflict  with  Bland  t.  Ecudrig,  2  Yent. 

151,  which  was  decided  ninety  years  before,  when  the  statote 

was  in  better  repute;  and  whidi  is  an  authority  in  point,  against 

:ihe  judgment  under  review.    The  case  was  this:  in  assun^psU 

*  against  four,  the  statute  of  limitations  was  pleaded,  and  the 

Terdict  was,  that  one  of  the  defendants  promised  within  six 

years,  but  the  others  did  not.     Upon  this  verdict,  judgment  was 

rendered  for  the  defendants.    The  case  of  WkUcomb  t.  WhiHng, 

2  Doug.  652,  has  been  several  times  questioned  in  England,  and 

in  AtJeins  v.  Tredgold^  2  Bam.  k  Cress.  23,  the  court  seemed 

much  disposed  to  disregard  it.    But  the  autl^oriiy  of  a  great 

Jiame  has  proved  more  than  a  match  for  common  sense;  and  the 

nlecision  in  Douglas  is  now  regarded  as  good  law  in  England; 

J^erham  v.  Bayrud,  2  Bing.  306;  Fritchard  v.  Draper,  1  Rosa.  A 

11.  191.    But  it  is  not  so  in  this  countiy.    Although  the  oase 

an  Douglas  has  been  followed  in  some  of  the  states,  it  has  been 

•questioned  in  others;  and  in  several  of  the  states,  and  by  the 

supreme  court  of  the  United  States,  it  has  been  wholly  disre- 

:  garded.    I  shall  hereafter  have  occasion  to  refer  to  some  of  the 

vcases. 

I  will  now  inquire  how  the  question  stands  in  this  state.     It 
Crst  came  up  in  Smilh  v.  Ludlow,  6  Johns.  267,  nearly  forty 
years  ago,  when  the  statute  of  limitations  was  in  bad  repute,  and 
when  few  men  ventured  to  think  for  themselves  after  liord 
Mansfield  had  spoken.    The  court  said,  that  where  the  original 
'debt  was  proved,  the  confession  of  one  partner,  though  made 
.-after  the  dissolution  of  the  partnership,  would  bind  the  other, 
so  as  to  prevent  him  from  availing  himself  of  the  statute  of  lim- 
>itations.    This  was  said  on  the  authority  of  WkUcomb  v.  WliMng, 
^already  mentioned,  and  Jackson  v.  Fairbanks  2  H.  Black.  340, 
which  was  decided  on  the  authority  of  the  same  case,  though  it 
went  a  more  extravagant  length.     Of  the  case  in  Douglas  I 
have  already  spoken;  and  of  the  case  in  Blackstone  it  is  enough 
to  say  that  it  has  been  condemned  in  England:  Brandram  v. 
Wharton,  1  Bam.  &  Aid.  463;  and  overruled  in  thisstate:  Roose^ 
-veil  V.  Mark,  6  Johns.  Ch.  266,  291.    I  may  add,  that  what  was 
said  in  SmUh  v.  Ludlow,  about  binding  one  partner  by  the  con- 
rfessions  of  the  other,  made  after  the  partnership  had  been  dis- 
solved, was  not  necessaiy  to  the  decision  of  the  cause;  for  there 
.  had  been  confessions  by  both  of  the  partners  which  the  court 
'  hold  sufficient  to  take  tbo  cose  out  of  the  statute,  without  mak- 
•  tng  the  admission  of  one  evidence  against  the  other.     Still,  on 
i^e  authority  of  this  case,  and  those  in  Douglas  and  Black* 
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Btone,  it  was  decided  in  Johnson  t.  Bearddee,  16  Johne.  8,  that 
the  promise  of  one  joint  debtor  was  sufBcient  to  take  the  case 
out  of  the  statute.    And  in  Patterson  y.  Choate,  7  Wend.  441,  it 
was  held,  that  although  one  x>artner  can  not  after  a  dissolution 
faind  the  other  by  a  new  contract,  yet  his  acknowledgment  of  a 
previoas  debt  due  from  the  partnership  will  bind  the  other 
partner,  to  far  as  to  prevent  him  from  availing  himself  of  the 
fitatute  of  limitations.    This  doctrine  has  been  mentioned  on 
other  occasions:  Hopkins  v.  Banks,  7  Cow.  653;  Boosevelt  v.  Mdrkf 
6  Johns.  Ch.  291;  Dean  v.  HetDit,  5  Wend.  262;  but  there  are, 
I  believe,  no  other  decisions  in  this  state  to  the  like  effect.    In 
Patterson  v.  Choaie,  the  six  years  had  run,  and  the  bar  was 
complete  before  the  acknowledgment  was  made.    No  one,  I 
ventore  to  say,  who  does  not  go  upon  the  ground  that  the 
fitatate  of  limitations  ought  not  to  be  enforced,  can  assign  a 
solid  reason  for  the  distinction  between  contracting  a  new  debt 
against  a  former  partner,  and  making  an  acknowledmont  which 
shall  *charge  him  with  that  which,  though  once  a  debt,  has 
ceased  to  be  so  by  the  operation  of  law.    I  agree  with  the  late 
Chief  Justice  Spencer,  in  Sands  v.  Oetston,  15  Johns.  519,  that 
**  the  statute  of  limitations  is  the  law  of  the  land;"  and  that  in 
point  of  principle  '*  there  is  no  substantial  difference  between  a 
debt  barred  by  the  statute  of  limitations  and  a  debt  for  the  pay- 
ment of  which  the  debtor  has  been  exonerated  by  a  discharge 
tinder  a  bankrupt  or  insolvent  act."    Still,  if  there  was  no 
counterbalance  in  the  adjudications  of  our  own  courts,  I  should 
feel  bound  to  follow  the  two  or  three  cases  which  support  the 
plaintiff's  claim,  and  leave  reforms  to  the  legislature.    But 
those  cases  conflict,  in  principle,  with  many  other  decisions  in 
this  state;  and  can  not  be  supported. 

Although  the  rule  is  different  in  England  in  relation  to  ad- 
missions concerning'  partnership  transactions:  Wood  v.  Braddick, 
1  Taunt.  104;  it  has  been  settled  by  a  series  of  adjudications  in 
this  state  that  the  authority  of  jMtrtners  to  bind  each  other  by 
any  undertaking  or  admission,  even  though  it  relate  to  partner- 
ship transactions,  ceases  with  the  partnership.  In  Hockley  v. 
Patrick,  3  Johns.  536',  although  it  was  mentioned  in  the  notice 
of  dissolution  that  Hastie,  one  of  the  partners,  would  adjust 
the  unsettled  business  of  the  partnership,  it  was  held  that  his 
subsequent  admission  of  a  balance  due  from  the  firm  to  the 
plaintiffs  on  account  would  not  bind  his  copartner.  The  court 
said  it  was  **  a  clear  case.  After  a  dissolution  of  a  copartner^ 
fhip  the  power  of  one  parfy  to  bind  the  others  wholly  ceases. 
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There  is  no  reason  why  his  acknowledgment  of  an  account 
should  bind  his  copartners,  any  more  than  his  giving  a  proniis- 
Bory  note  in  the  name  of  the  firm,  or  any  other  act."  Tliia 
doctrine  was  reassei-ted  and  applied  in  Sanford  v.  Mickles,  4 
Johns.  224,  where  it  was  held  that  a  partner  to  whom  authority 
had  been  given  on  the  dissolution  to  collect  and  pay  debts,  could 
not  indorse  a  promissory  note  belonging  to  the  firm  so  as  to 
pass  the  title  to  the  indorsee:  See  Yale  v.  Eames,  1  Met.  486. 
In  Wdlden  v.  Sherbwme^  15  Johns.  409,  it  was  again  decided 
that  the  admission  by  one  of  the  partners,  after  a  dissolution, 
of  a  balance  against  the  firm,  did  not  bind  the  other  partner. 
And  where  the  notice  of  dissolution  stated  that  the  business 
would  be  settled  by  one  of  the  partners,  who  was  duly  author- 
ized to  sign  the  name  of  the  firm  for  that  purpose,  it  was  held 
that  such  partner  could  not  renew  a  note  previously  given  by 
the  firm,  and  which  was  running  ib  the  bank  at  the  time  of  the 
dissolution :  National  Bank  v.  Norton,  1  Hill  (N.  Y.),  572.  MxicheU 
V.  Ostrom,  2  Id.  520,  asserts  the  same  general  doctrine.  And  in 
Baker  v.  Slackpoole,  9  Cow.  420  [18  Am.  Dec.  508],  the  rule 
that  one  partner,  after  a  dissolution,  can  not  bind  his  fellows 
by  an  admission  relating  to  partnership  transactions^  was  sanc- 
tioned by  the  unanimous  judgment  of  the  coiurt  for  the  cor- 
rection of  errors. 

Enough  has,  I  think,  been  said  to  justify  the  remark,  that  the 
two  or  three  cases  on  which  the  plaintiff  relies  can  not  be  sup- 
ported. They  conflict  in  principle  with  a  series  of  decisions 
spreading  over  a  period  of  forty  years,  and  including  a  determi- 
nation of  the  court  of  last  resort. 

But  this  is  not  all.  Since  the  supreme  coiirt  first  fell  into  the 
error  of  following  Whiiconib  v.  Whiting,  the  course  of  decision 
upon  the  statute  of  limitations  has  undergone  a  great  change  in 
this  country,  and  particularly  in  this  state.  At  the  former 
period,  the  statute  amounted  to  little  more,  in  judicial  construc- 
tion, than  a  ground  for  presuming  the  debt  paid,  which  might 
be  rebutted  by  the  mere  admission  that  such  was  not  the  fact. 
But  the  law  is  not  so  now.  There  must  be  a  promise,  a  new 
contract,  though  founded  on  the  original  consideration,  to  take 
a  case  out  of  the  statute.  If  the  promise  is  not  express,  the 
case  must  be  such  that  it  can  be  fairly  implied.  There  must,  at 
the  least,  be  a  plain  admission  that  the  debt  is  due,  and  that  the 
party  is  willing  to  pay  it:  Allen  v.  WebtUer,  15  Wend.  284;  Staf- 
ford V.  Richardson,  Id.  302;  Bell  v.  Morrison,  1  Pet.  362.  It  is 
the  new  promise  and  not  the  mere  acknowledgment,  that  re^ 
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Tives  the  debt  and  takes  it  out  of  the  statute:  BooseveU  v.  Mark^ 
G  Johns.  Ch.  290.  This  doctrine  is  sustained  by  many  decisiona 
in  other  states;  but  I  do  not  think  it  necessary  to  cite  them. 

The  case  of  WhUccmh  v.  Whiting  has,  to  a  limited  extent 
been  followed  in  Massachusetts:  Cady  y.  ShepJierd,  11  Pick. 
400  [22  Am.  Dec.  379];  Bridge  v.  Gray,  14  Id.  55  [25  Am.  Dec. 
358];  Sigoumey  v.  Drury,  Id.  387,  391,  302;  Vlnal  v.  Burrill, 
16  Id.  401;  in  Connecticut:  Bond  y.  Lathrop,  4  Conn.  336;  CoU 
T.  Tracy,  8  Id.  268;  Austin  v.  Bostrjoick,  9  Id.  496;  Clark  v.  Sig- 
oumey,  17  Id.  511  [20  Am.  Dec.  110];  in  Maine:  Parker  v. 
JilerriU,  6  Greenl.  41;  Pike  v.  Warren,  15  Me.  390;  Dinsnxore  v. 
Dinmore,  21  Id.  433;  Shepley  v.  Waterhoune,  22  Id.  497;  and  in 
Vermont:  Joslyn  v.  Smiih,  13  Vt.  353;  Wheelock  v.  DooliUle,  la 
Id.  440.  But  I  think  the  judgment  under  review  would  not  be 
upheld  in  either  of  those  states.  In  North  Carolina  it  has  been 
held  that  the  acknowledgment  of  the  debt  by  one  paiiner, 
though  after  the  dissolution,  will  prevent  the  operation  of  the 
statute:  Mclntire  v.  Oliver,  2  Hawks,  209  [11  Am.  Dec.  760]. 
And  the  same  has  been  decided  in  Georgia,  provided  the  new 
promise  is  made  before  the  action  is  barred;  but  not  when  the 
new  promise  is  made  aftei'wards,  as  it  was  in  the  case  before  us: 
Brewster  v.  Hardeman,  Dudley,  138.  It  has  been  decided  by 
the  court  of  appeals  in  South  Carolina,  that  a  promise  by  one 
partner  made  after  the  dissolution,  and  after  the  statute  had 
run,  will  not  charge  the  other  partner:  Steele  v.  Jennings,  1  Mc- 
MuU.  297.  In  The  Exeter  Bank  v.  Sullivan,  6  N.  H.  124,  the 
authority  of  Whitcomb  v.  Whiting  was  wholly  denied;  and  the 
court  held  that  a  payment  by  one  of  the  joint  makers  of  a 
promissory  note  did  not  take  the  case  out  of  the  statute  as  to 
the  other.  In  Alabama,  a  promise  by  the  principal  debtor  will 
not  revive  the  demand  against  a  co-debtor,  who  is  a  surety: 
Lowther  v.  Chappel,  8  AJa.  353  [42  Am.  Dec.  643].  In  Tennes- 
see, a  promise  by  one  partner  after  the  dissolution  of  the  part- 
nership, to  pay  a  note  made  by  the  firm,  does  not  take  the  case 
out  of  the  statute  of  limitations  as  to  the  other  partner:  Beloie's 
Eafr8  7.-  Wynne,  7  Terg,  534;  3Iu8e  v.  Donelson,  2  Humph.  166 
[36  Am.  Dec.  309].  This  is  also  the  i*ule  in  Pennsylvania:  Levy 
▼.  Cadet,  17  Serg.  &  K.  126  [17  Am.  Dec.  650];  Searight  v. 
Craighead,  1  Pen.  &  W.  135.  It  is  also  held  in  Indiana, 
^t  the  power  of  one  partner  to  bind  the  other  by  the  admis« 
Bion  of  a  debt,  ceases  with  the  partnership:  Yandes  v.  Lefavour, 
2  Blackf.  371.  And  in  Bell  v.  Morrison,  1  Pet.  351,  the  supreme 
^Qti  of  the  United  States  followed  the  decisions  in  Kentucky^ 
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And  held  that  the  diBsolution  of  the  paxtnership  pat  an  end  to 
the  authority  of  the  partners  to  bind  each  other  bj  any  nerw  en- 
{[agement;  and  consequently  that  the  acknowledgment  of  a  debt 
by  one  partner,  after  the  dissolution,  would  not  take  the  case 
out  of  the  statute  of  limitations.  The  elaborate  aigument  of 
Mr.  Justice  Story,  who  delivered  the  opinion  of  the  court,  cod- 
ers the  whole  field  of  discussion,  and  stands  on  principles, 
which,  though  they  may  be  disregarded,  can  not  be  overthrown. 

I  have  not  stopped  to  inquire  whether  the  statute  operates 
upon  the  debt  or  the  remedy;  for  though  this  might  be  a  point 
to  be  considered  in  a  coiirt  of  conscience,  it  is  of  no  practical 
importance  in  a  court  of  law.  We  are  not  dealing  with  moral, 
but  with  legal  obligations;  and  it  is  idle  to  talk  of  a  debt  where 
there  is  no  legal  obligation  to  i>ay  it 

I  am  of  opinion  that  the  judgment  should  be  reversed,  and 
that  judgment  should  be  rendered  for  the  defendants  on  the 
verdict. 

Jbwett,  C.  J.,  also  delivered  a  written  opinion  in  favor  of 
reversal. 

And  thereupon  the  judgment  of  the  supreme  coiirt  was  re- 
versed, and  judgment  awarded  for  the  defendants  on  the  special 
verdict. 

AoKNowLBDOMmrr  ob  Nbw  Pbomisb  bt  Pabtnxb,  aiteb  Dissolxttiok,  to 
take  a  debt  oat  of  the  statiite  of  limita^ons:  See  Houser  v.  Irvine,  38  Am. 
Deo.  768;  Whedock  v.  DoolUtle,  46  Id.  163;  EUieoU  t.  Nichols,  48  Id.  646, 
and  other  cases  and  notes  in  this  series  cited  in  the  notes  to  those  deciaiona. 
The  principal  case  is  cited  and  approved  as  the  "  leading  case'*  in  New  York* 
on  the  point  that  a  partner,  after  dissolution  of  the  firm,  can  not  by  any  ao- 
knowledgment,  promise,  or  payment,  before  or  after  a  debt  is  barred  by  the 
statute  of  limitations,  take  it  out  of  the  statute,  as  to  his  copartners,  in 
New  York  Hfe  Ins,  Co,  v.  Covert,  29  Barb.  441;  S.  C,  in  oourt  of  appeals, 
8  Abb.  App.  Dec.  357;  S.  C,  Abb.  Pr.,  N.  S.,  160;  Payne  v.  SlaU,  39  Barb. 
636;  Berlin  v.  HaU,  48  id.  445;  Orafiam  ▼.  Selover,  59  Id.  316;  Newman  v. 
Marvin,  12  Hun,  239;  Bloodgood  v.  Bruen,  8  N.  Y.  369;  Shoemaker  v.  Bene- 
dict, 11  Id.  184;  WincheU  v.  Hicke,  18  Id.  559;  Payna  v.  Oardintr,  29  Id. 
178;  PickeU  v.  Leonard,  34  Id.  176;  Gales  v.  BeeeJter,  60  Id.  525. 

PowBB  OF  Partnsb  aftxb  DissoLunox,  Gekerallt:  See  Commercial 
Bank  v.  Perry,  43  Am.  Dec.  168;  Parker  ▼.  Cousins,  44  Id.  388;  Humphries 
V.  Chastain,  48  Id.  247;  EUieoU  v.  Nichols,  Id.  546,  and  the  citations  in  the 
notes  thereto.  That  the  admissions  of  a  partner  after  dissolution  are  not 
competent  evidence  to  charge  his  copartners  with  any  new  liAbility,  is  held, 
citing  the  principal  case,  in  Bums  v.  McKenzie,  23  Cal.  103,  and  ThomjMon 
T.  Bowman,  6  WalL  318.  Nor  can  such  partner  bind  the  firm  by  giving  a 
note,  or  accepting  a  bill,  even  for  a  firm  liability:  Morrison  v.  Perry,  11 
finn,  35.  But  if  there  be  no  agreement  to  the  contrary,  he  has  still  power 
to  dispose  of  the  partnership  property,  to  receive  and  pay  debts,  and  givt 
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ifeoeipta,  eto.»  in  adjiutmeiit  of  the  affiun  of  the  firm,  the  pertaenhip  bemg 
jegpttded  as  still  snbsistEDg  for  those  purposes:  Pmmoyer  ▼.  David,  8  Mioh. 
410;  BameU  t.  Bvekan,  5  Abb.  Pr.,  N.  S.,  416;  S.  C,  in  oonrt  of  «ppeels» 
t\  K.  T.  223;  HwUingUm  ▼.  PoUery  32  Barb.  304;  all  citing  the  principal 
eaM.  Where,  however,  npon  dissolation  of  a  firm,  it  was  agreed  that  the 
bosinesB  was  to  be  liquidated  at  the  firm's  store,  and  both  the  partners  were 
lo  anst,  and  were  authorized  to  sign  in  liquidation,  and  one  of  the  partners 
tbsceafter,  without  the  knowledge  or  consent  of  the  other,  sent  a  statement 
of  scooont  to  a  creditor  of  the  firm,  upon  which  an  action  was  brought  thereon, 
it  was  held  to  be  binding  only  on  the  party  making  it:  Hart  y.  Woodrt^ff,  24 
flnn,  510,  512,  where  Dykroan,  J.,  says  that  the  prior  New  York  decisions 
•on  thii  point  were  reviewed'  in  the  "  celebrated  case  of  Van  Keuren  v.  Par- 
mdee,**  and,  after  quoting  the  language  of  the  case,  says  that  it  is  as  applio- 
«Ue  to  the  case  then  before  the  court  as  if  written  with  special  reference  to  it 

PUHCiPLK  UFOw  Which  Pabtxkbs  have  Powkb  to  Bind  Copartners 
ii  that  of  agency,  each  partner  being  regarded,  while  the  relation  continues, 
as  the  agent  of  his  copartners  as  to  all  matters  within  the  scope  of  the  part- 
nenhip  business:  BUcheock  v.  Petermm,  14  Hun,  390;  CooJdngham  v.  Lasher, 
38  Barb.  658;  Conuiock  v.  Buchanan,  57  Id.  147,  note,  giving  the  opinion  of 
Msrrin,  J.,  in  the  court  of  appeals  in  that  ease.  In  Klock  v.  Beebman,  18 
Hun,  506,  the  principal  case  is  cited  by  Learned,  P.  J.,  dissenting,  to  the 
point  that  the  agency  of  a  partner  extends  duly  to  partnership  matters.  In 
that  case,  however,  it  was  held  by  the  majority  of  the  court  that,  in  an  action 
against  a  surviving  partner  to  recover  money  lent  to  a  deceased  partner,  the 
defense  being  that  it  was  not  borrowed  or  used  for  firm  purposes,  declarations 
of  the  deceased  partner  after  the  borrowing,  that  it  was  borrowed  for  firm 
porpotes,  were  admissible  against  the  survivor. 

A0KK0WI.KDOMENT  OR  PaTMXMT  BT  OnS  JoDIT  AND  SkVXRAL  PROMISOR 

will  not  revive,  against  lus  co-promisors,  a  debt  barred  by  the  statute  of  lim- 
itations, where  he  is  not,  by  reason  of  an  existing  partnership,  or  otherwise, 
•inthorized  as  their  agent  or  representative  to  bind  them:  Bogerty.  Vermil' 
feo,  10  Barb.  32,  35;  New  York  Life  Ins.  etc  Co.  v.  Covert,  3  Abb.  App. 
Dec  357;  8.  C,  6  Abb.  Pr.,  N.  S.,  169.  .  So  where  the  admission  or  payment 
4b  made  before  the  statute  has  run:  Dunham  v.  Dodge,  10  Barb.  566;  Larger  v. 
Durvin,  22  Id.  70;  Sftoemaker  v.  Benedict,  11  N.  Y.  176, 181.  But  in  WineheU 
f.  BoumoM,  21  Barb.  448,  S.  B.  Strong,  J.,  says,  that  while  he  concurred  with 
Bnoaon,  J.,  in  tlie  decision  in  the  principal  case,  he  did  not  agree  with  him 
SI  to  the  propriety  of  extending  the  doctrihe  to  cases  where  the  new  promise, 
acknowledgment,  or  payment  was  made  before  the  bar  attached.  (Generally, 
^M  joint  promisor  has  no  power,  as  such,  to  bind  bis  co-debtor  by  any 
Adcnowledgments  or  admissions  respecting  the  debt,  where  there  is  no  agency 
express  or  implied:  Thompson  v.  Richards,  14  Mich.  188;  Wallis  v.  Bandall, 
«}  N.  Y.  170;  City  National  Bank  v.  Phelps,  86  Id.  492;  though  he  may  bind 
himself:  City  N€Uional  Bank  v.  Phelps,  supra.  Every  joint  debtor  stands 
npon  his  own  footing  where  no  sucli  agency  exists:  AferriU  v.  Scott,  3  Hun,  659; 
8.  C,  reported  as  Merritt  v.  Saicyer,  0  Thomp.  &  C.  162.  But  where  the  holder 
of  a  joint  and  several  note  which  is  borrod  by  statute  is  referred  by  some  of  ' 
the  makers  to  one  of  tlie  co-makers,  and  the  latter,  upon  being  applied  to 
i^  informed  of  the  reference,  makes  a  pa3rment,  it  is  deemed  authorized  by 
^/  others,  and  revives  the  debt  as  to  all:  WineheU  v.  Bowman,  21  Barb. 
jfil  WineheU  v.mek8,lSN.Y.55S.    See  Lewis  y.  Woodworth,  ante,  S19,  said 

^mw  Promisb,  Aoknowlbdomsnt,  or  Part  Patmxnt  to  take  a  debt  oat 
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of  the  stetata  of  limitations,  generally:  See  MdLiek  t.  De  Seelhortt,  12  . 
Dec  172;  ffmU  v.  Bridgham,  13  Id.  458;  Newlin  v.  Dvncan,  25  Id.  66;  Cote* 
T.  KeUey,  4,1  Id.  661;  DtcHnMm  v.  McCamy,  48  Id.  298;  Lanier  v.  McCabe^ 
Id.  173;  CftrtMty  y,  Flemington,  49  Id.  580;  McClenney  v.  MeCletmey,  Id.  738» 
and  cases  cited  in  the  notes  thereto.    That  an  acknowledgment  of  a  debt,  ta 
take  it  oat  of  the  statute  of  limitations,  must  show  a  plain  admission  of  it 
as  doe,  and  that  the  party  is  williug  to  pay  it,  is  held,  citing  the  principal 
ease,  in  Commereial  Mutual  /ii«.  Co,  v,  BrtU,  44  Barb.  492;  Wakeman  t. 
/TV-'maii,  9  N.  Y.  93.    If  it  amount  to  that,  it  is  held  sufficient,  even  though 
It  be  in  an  answer  in  a  suit  between  the  debtor  and  other  parties:  Bioodgood 
T.  Bruen^  4  Sandf.  440.     See,  as  to  an  acknowledgment  made  to  a  stranger, 
8l  Jonn  T.  Oarrow,  29  Am.  Dec  280.     The  acknowledgment,  promise,  or 
part  payment  must  aXao  be  by  the  debtor  or  some  one  authorized  by  him: 
Harper  v.  FaMey,  53  N.  Y.  445.     A  part  payment  by  an  authorized  agent  » 
equivalent  to  a  new  promise:  Ilaight  v.  Avery,  16  Hun,  254,  referring  to  tha 
principal  case  as  not  in  conflict  with  this  doctrine.    A  part  payment  by  an  as- 
signee for  the  benefit  of  creditors  will  not  take  a  debt  of  the  assignor  out  of  the 
statute:  PiekeU  r.  King,  34  Barb.  197;  PickeU  v.  Leonard,  34  N.  Y.  175,  176» 
citing  the  principal  case  to  the  point  that  the  acknowledgment  or  part  payoient 
must  be  by  an  agent  or  representative    In  Ilew  York  Lyfe  Ins,  etc.  Co,  v.  Co/vert^ 
3  Abb.  App.  Dec.  357;  S.  C,  6  Abb.  Pr.,  N.  S.,  169,  it  is  held  that  a  payment  by 
a  mortgagor  is  sufficient  to  rebut  the  presumption  of  payment  of  a  mortgage  debt 
under  the  statute  in  a  foreclosure  suit  against  a  subeequent  owner  of  the  equity 
of  redemption,  and  it  is  said  that  Van  Keuren  v.  Parmelee  does  not  apply.     In 
Smith  ▼.  Byan,  66  N,  Y.  355,  the  delivery  of  a  bill  as  collateral  security,  or 
as  a  provisional  or  conditional  payment,  is  held  a  sufficient  acknowledgment  to 
take  a  case  out  of  the  statute  within  the  doctrine  of  the  principal  case     In 
Shoemaker  v.  Benedict,  11  N.  Y.  184,  and  WxneJieU  v.  Hicks,  13  Id.  559,  tha 
case  of  Van  Keuren  t.  Parmelee  is  referred  to  as  establishing  or  recognizing 
the  following  propositions:  1.  That  in  case  of  a  revival  of  a  debt,  the  actioo 
Is  Bubstautially  on  the  new  promise;  2.  That  an  express  promise  to  pay,  or 
an  acknowle<lgment  of  the  debt  constituting  an  admission  or  recognition  of  it 
as  an  existing  liability,  with  an  expression  of  willingness  to  pay  it,  is  essen- 
tial, as  the  foundation  of  an  implied  promise;  3.  That  the  promise  or  ac- 
knowledgment must  be  by  the  party  to  be  charged,  or  by  his  authorized 
agent;  4.  That  there  is  no  mutual  agency  among  joint  debtors  empowering 
one  to  make  an  acknowledgment  for  the  othera.    The  case  is  cited  to  the 
same  effect,  per  Hunt,  J.,  in  Pickett  v.  Leonard,  34  N.  Y.  176.     To  the  first 
of  these  propositions  the  case  is  also  cited  in  Phillips  v.  Peters,  21  Barb.  358; 
WhiU's  Bank  v.  Ward,  35  Id.  038;  Sands  v.  St,  John,  36  Id.  632;  S.  C,  23 
How.  Pr.  143;  but  in  the  latter  case  it  is  said  that  the  new  promise  is  not 
the  suljstantive  cause  of  action,  notwithstanding  the  reasoning  of  Bronaon, 
•T.,  in  the  principal  case.     See,  on  that  point.  Lord  v.  Shaler,  8  Am.  Dec.  160; 
Nevclin  v.  Duncan,  25  Id.  66.     In  Harper  v.  Fair  ley,  53  N.  Y.  444,  the  prin- 
cipal case  is  referred  to  as  clearly  setting  forth  the  true  reason  why  an  aathor 
bed  part  payment  will  take  a  case  out  of  the  statute. 
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Leavtet  v.  Palmeb. 

£3  Nsw  TOBK  (3  OcofLnocK),  19.] 
BiirsiNO  Association  Forbidden  to  Issue  Bills  or  Notes,  ukless  Pat- 
able  ox  Demand  and  without  interest,  can  not  give  its  notes,  payable  od 
time  and  bearing  interest,  to  a  creditor  by  way  of  evidence  of  or  secur- 
ity for  its  indebtedness;  such  prohibition  will  not  be  limited  by  constmo* 
tion  to  paper  intended  for  circulation. 

ClBIIFICATE  OF  DEPOSIT  PiTABLE  AT  FUTURE  DaT  IS  PROMISSORY  NOTB  in 

legal  efifect. 

Tbust  Deed  bt  Banking  Association  to  Secure  Notes  Issued  in  Vio- 
lation OF  Statute  is  void.  It  can  not  be  supported  by  the  doctrine 
that  a  transaction  illegal  only  in  part  may  be  enforced  so  far  aa  it  is 
▼slid,  nor  can  it  (in  absence  of  proof  of  mistake)  be  reformed  and  en- 
forced as  a  security  for  the  individual  debt. 

Squtft  will  not  Reform  Contract  for  Mistake  of  Law  where  there  is  no 
mistake  of  fact. 

Affials  from  a  decree  in  equity.  The  bill  was  filed  by  the  re- 
^ieiTer  of  the  North  American  Tmst  and  Banking  Company,  an  as- 
sociation organized  under  the  general  or  '*  free"  banking  law  of 
New  York,  enacted  April  18, 1838.  The  object  of  the  bill  was  to 
have  certain  notes  which  had  been  made  by  the  bank  to  credit- 
ors in  London,  and  also  a  trust  deed  which  it  had  given  to 
fiecore  the  notes,  set  aside.  The  circumstances  under  which  the 
notes  and  deeds  were  issued,  and  the  nature  of  the  objections 
urged  against  them,  are  stated  in  the  opinion.  See  also  the  re- 
port of  the  case  in  the  supreme  court:  LeaviU  y.  BUUch/ard,  6 
Barb.  9. 

8.  Beardsley^  for  the  receiver. 

C,  (yCcnor^  for  Palmer. 

By  Court,  Bbonson,  J.  I  shall  assume,  but  without  intending 
to  express  any  opinion  on  the  subject,  that  the  purchase  of  the 
£Te  thousand  shares  of  the  capital  stock  of  the  bank,  and  all  the 
acts  of  the  bank,  its  officers  and  agents,  relating  to  that  trans- 
aotion,  down  to  the  time  of  executing  the  trust  deed  and  the 
accompanying  securities,  were  legal  in  their  nature,  and  within 
the  legitimate  powers  of  the  corporation.  The  case,  then,  so  far 
fts  it  will  come  under  consideration,  and  speaking  of  it  from  the 
&C6  of  the  papers,  is  shortly  this:  The  bank,  on  the  second  of 
Uarch,  1840,  gave  Thomas  E.  Davis  a  letter  of  credit  on  Messrs. 
Pahners,  Mackillop,  Dent  &  Co.,  of  London— of  whom,  for  the 
ttke  of  brevity,  I  shall  hereafter  speak  as  the  Palmers,  or  Palm- 
^TB  &  Co. — ^f or  forty-six  thousand  eight  hundred  and  seventy- 
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five  pounds  sterling;  for  which  snm  Davis  was  to  draw  tolls  on 
the  Palmers  at  ninety  diiys'sight,  which  were  to  be  covered  by 
him  at  matoriiy^  with  the  ri^ht  of  renewal  in  a  certain  event. 
Davis  drew  the  bills,  and  they  were  accepted  by  the  Palmers: 
they  were  twice  renewed,  and  the  third  set  was  running  at  the 
time  the  trust  deed  was  executed.  The  bank  was  not  then  a 
debtor  to  Palmers  &  Ck>.  on  account  of  this  transaction;  bat 
was  under  a  contingent  liabiliiy,  which  would  make  it  a  debtor 
in  case  the  bills  should  not  be  provided  for  by  Davis  at  matoxiiy • 
In  this  state  of  things,  the  bank,  on  the  thirtieth  day  of  Novem- 
ber, 1840,  made  forty-eight  negotiable  promissoiy  notes,  amount- 
ing in  the  aggr^;ate  to  forty-nine  thousand  five  hundred  and 
seventy-five  pounds  sterling,  payable  twelve  months  after  date, 
with  interest,  to  the  order  of  William  B.  Cooke,  a  teller  in  the 
bank,  who  indorsed  the  notes,  and  they  were  then  delivered  to 
the  Palmers  on  account  of  the  liability  which  has  been  men- 
tioned. The  bank  at  the  same  time,  and  as  part  of  the  same 
transaction,  executed  the  trust  deed,  and  assigned  the  stocks, 
bonds,  and  mortgages  mentioned  in  the  schedule  to  the  deed, 
for  the  purpose  of  securing  the  payment  of  the  forty-eight  prom- 
issoiy notes.  These  undertakings  and  securities  the  complain- 
ant seeks  to  set  aside  as  illegal  and  void. 

The  first  question  which  I  shall  consider  is  upon  the  validity 
of  the  notes.  And  I  feel  no  difficulty  in  agreeing  with  the 
supreme  court,  that  the  notes  are  illegal  and  void.  They  were 
issued  in  direct  violation  of  a  statute,  which  provides,  that  **  no 
banking  association  "  "  shall  issue  or  put  in  circulation  any  bill 
or  note  of  said  association,"  ''unless  the  same  shall  be  made 
payable  on  demand,  and  without  interest; "  and  eveiy  violation 
of  the  section  by  any  officer  or  member  of  a  banking  association 
is  made  a  misdemeanor,  punishable  by  fine  or  imprisonment,  or 
both,  in  the  discretion  of  the  court:  Stat.  1840,  p.  306,  sec.  4. 

The  notes  were  not  made  payable  **  on  demand,''  nor  ''  with- 
out interest;"  but  had  a  year  to  run,  and  were  then  payable 
with  interest.  It  is  said  on  the  part  of  the  defendants,  that  the 
prohibition  only  applies  to  bills  and  notes  which  are  capable  of 
circulating  as  money.  But  the  statute  contains  no  such  qualifi- 
cation. In  terms,  it  extends  alike  to  all  bills  and  notes  issued 
by  a  banking  association;  and  there  is  no  reason  to  suppose  that 
the  legislature  intended  it  should  have  a  more  restricted  appli- 
cation. And  besides,  negotiable  promissoiy  notes  and  bills  of 
exchange  payable  at  a  future  day,  when  issued  by  a  bank  in  good 
credit,  may  perform,  to  a  great  extent,  the  office  of  a  circulating 
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rnedimn.  This  has  neyer  been  doubted  by  those  who  have  oon- 
Bidcred  the  subject:  Sqfard  v.  Wyckqf,  1  Hill  (N.  T.),  11;  Smiih 
▼.  Strong,  2  Id.  241;  Bank  of  Orleans  v.  MerriU,  Id.  295;  AHor- 
ney  General  v.  Life  and  lire  Ins.  Co. ,  9  Paige,  470;  Ontario  Bank 
Y.  Schermerhom,  10  Id.  109;  Bank  of  England  v.  Anderson,  8 
Bing.  N.  C.  689;  Booth  t.  Bank  of  England,  6  Id.  415.  Indeed, 
the  fact  that  such  paper  may  enter  into  the  currency  of  the 
ooontry  is  matter  of  histoij.  Witness  the  post  notes  of  the 
late  Bank  of  the  United  States,  and  the  negotiable  notes  and 
bills  of  some  of  our  own  banks,  which  followed,  though  on  a 
moie  humble  scale,  both  the  frauds  and  the  bankruptcy  of  the 
national  institution.  The  issuing  of  such  paper  belongs  to  mer- 
cantile and  commercial  transactions;  and  not  to  the  business  of 
backing.  Experience  has  shown  that  the  banks  which  engage 
in  such  enterprises  are  rotten,  and  sooner  or  later  will  end  in 
defrauding  the  community.  In  addition  to  the  North  American 
Trust  and  Banking  Company,  several  others  of  the  general  law 
banks  had  been  engaged  in  issuing  such  paper  before  the  act  of 
184D  was  passed;  and  such  of  those  institutions  as  had  not 
abeady  failed,  were  soon  afterwards  in  a  state  of  bankruptcy. 
Great  frauds  upon  the  public  had  been  committed.  The  legis- 
lature saw  the  evil;  and  eyidently  intended  to  coyer  the  whole 
ground,  by  using  the  most  general  and  comprehensiye  terms: 
''  No  banking  association  shall  issue  or  put  in  circulation  any 
bill  or  note,''  unless,  etc.  There  had  long  been  a  similar  statute 
in  relation  to  the  safety  fund  banks:  Stat.  1829,  p.  178,  sec.  35; 
and  the  act  of  1840  was  passed  to  extend  the  express  prohibition 
to  the  general  law  banks,  which  had  come  into  existence  at  a 
later  prriod.  That  these  statutes  extend  to  negotiable  promis- 
Boiy  notes  and  bills  of  exchange  payable  at  a  future  day  hae 
been  decided  both  here  and  elsewhere:  Swift  v.  Beers,  3  Denio, 
70;  Tylee  y.  Yates,  3  Barb.  222;  Boot  y.  Godard,  3  McLean,  102^ 
Hoyden  y.  Davis,  Id.  276;  and  see  Ontario  Bank  y.  Schermerhom, 
10  Paige,  113.  No  judge  has,  I  think,  eyer  expressed  a  diflTer- 
ent  opinion.  Although  the  judgment  of  the  supreme  court  in 
the  case  of  Sqfford  v.  Wyckoff,  1  Hill  (N.  T.),  11,  which  was  upon 
a  bill  of  exchange  drawn  in  1839,  was  reyersed  by  the  court  of 
errors,  no  one  8ee!r;a  to  haye  doubted  that  the  future  issue  of  such 
paper  was  prohibited  by  the  act  of  1840:  Sqfford  y.  Wyckoff,  4  Id. 
^2, 454,  4G0,  461.  And  it  probably  nerer  would  haVe  been 
doubted,  had  it  not  been  for  the  bold  and  reckless  manner  in 
which  the  officers  of  the  North  American  Trust  and  Bankixig 
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ijompsaxj  continaed  to  issue  sach  paper  after  the  statate  ivas 
passed,  and  the  impunity  which  they  have  since  enjoyed. 

As  the  issuing  of  the  notes  was  expressly  prohibited  bj  law, 
it  is  impossible  to  maintain  that  they  are  valid  securities.  To 
hold  that  they  can  be  enforced  against  the  bank,  would  be  going 
Tery  far  towards  defeating  the  end  which  the  legislature  had  in 
view.  Thai  they  are  void  has  been  adjudged  in  several  of  the 
cases  already  cited;  and  I  am  not  aware  of  any  authoriiy  to  the 
contrary.  The  legal  liability  on  account  of  which  the  notes  were 
issued  still  remains;  but  the  notes  themselves  are  void. 

The  trust  deed  does  not  speak  of  promissoiy  notes  eo  nomine; 
but  recites  that  the  company  had  on  that  day  executed  and 
delivered  to  Palmers  &  Co.  their  certificates  of  deposit,  payable 
in  twelve  months  from,  date,  with  interest.  Such  instruments, 
whatever  names  the  x>arties  may  give  them,  are  promissoiy 
notes.  They  are  engagements  to  pay  certain  sums  of  money  to 
the  persons  therein  named,  at  a  specified  time,  and  at  all  events. 
A  promissory  note  imports  a  consideration,  and  none  need  be 
mentioned. 

But  though  a  consideration  be  mentioned  in  a  written  promise 
to  pay  money,  whether  it  be  done  in  general  terms,  as  by  the 
words  *'  for  value  ^^udved,''  or  by  specifying  the  kind  of  value, 
as  a  deposit  of  money,  it  is  still  a  promissoiy  note.  And  if 
certificates  of  deposit,  payable  to  the  Palmers  at  a  future  day, 
had  been  issued  in  lieu  of  the  notes  which  were  actually  deliv- 
ered, they  would  have  been  promissoiy  notes,  coming  equally 
within  the  prohibition  of  the  statute,  and  being  equally  void :  BarJk 
of  Orleans  v.  MerriU,  2  Hill  (N.  Y.),  295;  Southern  Loan  Co.  v. 
Morns,  2  Pa.  St.  175  [44  Am.  Dec.  188];  and  see  Craig  v.  Slaie 
of  Missouri,  4  Pet.  433.  Indeed,  I  did  not  understand  the  de- 
fendants' counsel  to  deny  that  certificates  of  deposit  payable 
at  a  future  day  are  promissoiy  notes:  but  it  was  said  not  to  ap- 
pear that  the  certificates  were  to  be  made  negotiable.  I  will 
not  stop  to  inquire  whether  the  statute  extends  to  notes  which 
are  not  negotiable:  See  Ontario  Banky.  Schermerhom,  10  Paige, 
113,  114;  for  I  think  it  quite  evident  that  the  certificates  were 
to  be  negotiable.  The  notes  actually  issued  with  the  trust  deed 
were  negotiable;  and  the  statement  at  the  foot  of  the  notes 
that  they  were  issued  in  pursuance  of  a  trust  deed,  and  that  the 
payment  of  them  was  guaranteed  by  the  assigned  securities, 
shows  that  it  was  intended  they  should  pass  beyond  the  hands 
of  the  Palmers.  And  although  the  fact  does  not  expressly 
■appear,  it  is  plainly  inferable  that  all  the  various  written  en- 
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grogements  to  pay  money  which  the  hank  had  befeie  made  and 
sent  abroad  for  sale  in  foreign  markets  were  in  a  form  to  pass 
from  hand  to  hand  by  mere  deKvery.    In  a  letter  of  the  presi- 
dent of  the  bank  to  the  Palmers^  dated  the  tweniy-second  of 
October,  1838,  he  speaks  of  the  certificates  of  deposit  issued  by 
the  company  as  a  part  of  its  ''course  of  banking" — as  "rep- 
resentatives of  money"  issued  ''upon  the  credit  of  the  com- 
pany:" and  several  of  those  instruments,  amotmting  in  the 
ag^gregate  to  twenty-two  thousand  five  hundred  jK>unds  ster- 
ling', were  sent  to  the*  Palmers,  with  the  letter,  "to  be  sold" 
to  other  persons  than  the  i>ayees  named  in  them,  with  an  assur- 
ance that  the  capital  of  the  bank  would  "  afford  an  abundant 
indemnity  to  the  holders."    There  are  many  other  things  in  the 
case  going  to  show  that  all  of  the  engagements  of  the  bank  to 
pay  money  which  were  sent  abroad  were  in  a  n^otiable  form. 
Bnt  without  looking  into  other  transactions,  it  sufficiently  ap- 
pears from  the  trust  deed,  that  the  obligations  which  were  to 
accomj>any  it,  by  whatever  name  they  might  be  called,  were  to 
be  made  negotiable.     The  trust  was  not  created  for  the  securiiy 
of  the  Palmers  alone,  to  whom  the  certificates  were  to  be  exe- 
cuted and  delivered;  but  after  a  default  in  payment,  the  trustees 
were  to  stand  possessed  of  the  assigned  securities  in  trust  for 
the  "  holders"  of  the  certificates;  and  were  to  proceed  to  the 
realization  of  the  securities,  by  sale  or  otherwise,  and  pay  over 
the  moneys  "  unto  the  said  Palmers,  Mackillop,  Dent  &  Co., 
or  any  other  parties  who  may  then  be  the  holders  of  said  certifi- 
cates, until  the  amount  owing  to  the  holders  of  the  said  certifi- 
cates of  deposit  shall  be  fully  paid."    A  subsequent  clause  in 
the  deed  is  in  nearly  the  same  words;  and  other  parts  of  the 
instrument  show  that  the  certificates  were  to  pass  beyond  the 
hands  of  the  payees.    It  is  impossible  not  to  see  that  the  par- 
ties intended  the  certificates  should  be  negotiable  instruments. 
If,  therefore,  certificates  of  deposit,  instead  of  post  notes,  had 
been  issued,  they  would,  as  negotiable  promissory  notes,  have 
been  open  to  the  same  objection  which  overturns  the  instru- 
ments which  were  actually  issued. 

The  next  question  is  upon  the  validity  of  the  trust  deed;  and 
I  am  unable  to  separate  that  instrument  from  the  fate  of  the 
notes  or  certificates  of  deposit.  Both  were  executed  at  the  same 
time,  and  as  parts  of  one  and  the  same  transaction.  The  deed 
was  made  to  give  the  greater  credit  and  circulation,  and  secure 
the  ultimate  payment  of  the  illegal  notes  or  certificates  of  de- 
posit; and  I  do  not  see  how  the  deed  can  stand,  when  the  other 

Am.  Dm.  Vou  U-n 
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instmments  mtust  fall.  It  is  true  that  both  had  a  good  consid- 
eration, in  the  existing  liability  of  the  bank  to  indemnify  the 
Palmers  against  the  bills  which  had  been  drawn  and  accepted 
onder  the  letter  of  credit.  But  neither  a  prior  debt  nor  any 
other  good  consideration,  will  support  a  new  contract  which  is 
in  itself  contrary  to  the  provisions  of  law.  And  although  it 
is  true  in  this  case  that  the  payment  of  the  notes  would  ha^e 
the  effect  of  discharging  the  prior  liability  of  the  bank  to  the 
Palmers,  yet  the  deed  was  made  to  secure  the  performance  of 
the  new  contract. 

The  recitals  in  the  deed  show  an  intention  to  indemnify  the 
Palmers,  as  acceptors,  against  the  bills  which  Davis  had  drawn 
under  the  credit:  but  the  parties  intended  to  effect  the  object  in 
an  illegal  manner:  to  wit,  by  issuing  prohibited  certificates  of 
deposit,  and  assigning  certain  property  to  secure  the  payment 
of  the  certificates.  A  legal  purpose  must  be  carried  into  effect 
by  l^fal  means.  When  we  get  beyond  the  recitals,  and  come  to 
the  covenants  and  stipulations  in  the  deed,  there  is  not  a  single 
word  about  the  prior  liability  of  the  bank;  but  the  whole  is 
about  the  certificates  of  deposit.  The  trustees  are  to  hold  the 
assigned  securities  until  the  certificates  of  deposit  shall  be  paid: 
to  hold  the  securities  in  trust  for  the  bank  until  default  shall  be 
made  in  the  payment  of  the  certificates  of  deposit;  and  aftmr 
default,  in  trust  for  the  holders  of  the  certificates  of  deposit. 
And  the  trustees  are  thereupon  to  proceed  to  the  realization  of 
the  assigned  securities,  and  to  pay  over  the  moneys  to  Palmers 
Sl  Co.,  or  to  the  other  holders  of  the  certificates  of  deposit. 
And  so  the  parties  proceed  to  the  end  of  the  instrument,  at 
every  step  making  stipulations  concerning  the  certificates  of  de- 
posit, without  any  covenant,  grant,  or  even  allusion  to  or  con- 
cerning any  other  liability  on  the  part  of  the  bank.  The  trans- 
action amounted  to  this — ^neither  more  nor  less — there  was  a 
promise,  which,  though  founded  on  a  good  consideration,  was 
forbidden  by  law,  and  therefore  void;  and  an  assignment  of 
property  in  trust  to  secure  the  performance  of  the  ill^fal  prom- 
ise.    Such  a  trust  can  not  be  supported. 

It  is  undoubtedly  true,  that  where  a  deed  or  other  contract 
contains  distinct  undertakings,  some  of  which  are  legal,  and 
some  illegal,  the  former  will  in  certain  cases  be  upheld,  though 
the  latter  are  void:  and  if  there  had  been  an  additional  provis- 
ion in  this  deed,  that  the  assigned  property  should  be  held  as  a 
security  for  the  original  liability  of  the  bank,  that  part  of  the 
deed  might  be  allowed  to  stand,  though  the  trust  for  the  pay- 
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ment  of  £he  certificates  should  fail.  But  theie  is  no  agxeement 
or  stipulation  in  the  deed  for  seeming  the  original  liabiliiy  of 
the  bank — ^nothing  of  the  kind. 

Again:  although  it  appears  from  the  recitals  in  the  deed,  that 
one  object  of  the  arrangement  of  the  thirtieth  of  November, 
1840,  was  to  secure  the  performance  of  the  original  undertaking 
of  the  bank,  it  was,  as  I  have  already  remarked,  to  be  done  in 
an  illegal  manner;  to  wit,  by  issuing  prohibited  notes  or  certifi- 
cates, and  assigning  property  to  secure  the  performance  of  the 
new  and  vicious  contract.  A  l^fal  end  can  not  be  attained  by 
ill^pal  means. 

The  ground  on  which  the  counsel  for  the  defendants  seemed 
mainly  to  rely  was,  that  the  deed  should  be  reformed,  so  as  to 
make  it  a  security  for  the  original  liability  of  the  bank.  His 
printed  point  touching  the  question  is  as  follows:  **  The  com- 
pany having  agreed  with  Palmers,  Mackillop,  Dent  &  Co.  for  a 
new  and  valuable  consideration,  to  pledge  to  them  the  securities 
in  question,  and  having  actually  assigned  and  delivered  the  se- 
curities, equity  will  reform  any  defects,  arising  from  mistake  or 
accident,  in  the  written  instruments.''  There  are  several  diffi- 
culties standing  in  the  way  of  this  argument.  So  far  as  relates 
to  the  notes  or  certificates  of  deposit,  it  was  of  no  practical  im- 
portance, as  we  have  already  seen,  which  should  be  issued;  for 
both  would  be  alike  void.  As  to  reforming  the  deed,  there  is 
no  bill  or  application  for  that  purpose:  not  even  anullegation 
in  the  answers,  that  there  was  any  mistake  or  accident  in  pre- 
paring the  instrument,  or  that  it  does  not  express  the  real  inten- 
tion of  the  parties.  If  we  could  see  that  there  had  been  a  mis- 
take in  drawing  up  the  deed,  it  could  not  be  reformed  without 
filing  a  bill  for  that  purpose;  nor  could  we  read  and  enforce  the 
instrument  as  though  it  had  been  properly  drawn.  We  should 
be  obliged  to  follow  the  deed  as  it  is.  But  what  is,  if  possible, 
still  more  conclusive,  there  is  not  a  particle  of  evidence  to  show 
that  there  was  any  mistake  or  accident  in  preparing  the  deed, 
or  that  it  is  not  just  what  the  parties  intended  it  should  be;  and 
it  could  not  be  reformed  in  equity,  if  a  bill  had  been  filed  for 
that  purpose.  It  is  true  that  the  parties  intended  to  secure  the 
original  liability  of  the  bank;  but  so  far  as  appears,  they  in- 
tended to  do  it  in  the  veiy  way  it  has  been  done;  and  that  way 
IS  illegal.  If  they  mistook  the  law,  we  can  not  grant  relief  by 
making  a  new  contract  for  them.  This  question  was  very  fully 
considered  in  the  case  of  Hunt  v.  Bousmaniere,  2  Mason,  842; 
B.  0.,  8  Wheat.  174;  S.  C,  3  Mason,  294;  S.  C,  1  Pet.  1;  and 
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see  1  StorjTB  Eq.,  sees.  114, 116;  which  anderweni  a  great  deal 
of  discussion,  and  is  directly  in  point. 

There  were  separate  assignments  of  the  several  seonritieB  men- 
tioned in  the  schedole  to  the  trust  deed;  but  they  were  all 'made 
to  Blatchford  and  Murray  as  trustees;  were  executed  and  de- 
livered simultaneously  with  the  execution  and  delivery  of  the 
deed;  and  were  made  f6r  the  purposes  expressed  in  that  instra- 
ment  Those  purposes  were  to  secure  the  payment  of  the  cer- 
tificates of  deposit.  The  reason  for  malring  separate  assign- 
ments probably  was,  greater  convenience  in  recording  in  the 
proper  counties,  and  in  making  subsequent  transfers  and  dis- 
charges. But,  however  that  may  be,  the  assignments  are  but  a 
part  of  one  entire  act;  and  can  not  be  separated  from  the  fate 
of  the  deed  and  promissory  notes  which  were  executed  at  the 
same  time,  and  as  parts  of  the  same  transaction. 

I  have  purposely  avoided  the  expression  of  any  opinion  on 
the  several  important  questions  which  were  so  ably  discussed 
at  the  bar,  touching  the  purchase  of  the  five  thousand  shares  of 
the  capital  stock  of  the  bank,  and  the  means  which  were  used 
to  raise  the  necessary  funds  for  that  purpose.  I  have  done  so, 
because  in  the  view  which  has  been  taken  of  the  case,  it  was  not 
necessaiy  to  consider  those  questions;  and  for  the  further  rea- 
son, that  after  this  bill  was  filed,  an  order  of  the  court  of  chan- 
cery was  made,  by  the  consent  of  these  parties,  in  the  suit  of 
Tracy  against  the  bank,  referring  it  to  a  master  to  take  proofs, 
and  report  upon  the  claim  of  the  Palmers  to  be  creditors  of  the 
bank.  The  master  was  also  to  ascertain  what  part  of  their 
claims,  if  any,  was  secured  by  trusts,  and  what  preferences  they 
claimed  under  the  trusts;  but  he  was  not  to  report  on  the  valid- 
ity of  the  trusts,  or  the  right  to  a  preference  under  them. 
Those  questions  were  to  be  settled  in  other  suits  then  pending. 
This  is  one  of  those  suits;  and  the  view  which  has  been  taken 
of  the  cose,  disposes  of  this  trust,  and  the  preference  claimed 
by  Palmers  &  Co.  under  it.  If  it  has  not  already  been  done,  it 
will  be  settled  in  the  Tracy  suit,  whether  the  Palmers  are  cred- 
itors of  the  bank;  and  if  they  are,  they  will  .come  in  with  other 
creditors,  and  share  in  a  ratable  distribution  of  the  assets  of  the 
bank;  or  will  receive  the  whole  of  their  debt,  if  the  assets  are 
sufiicient  to  satisfy  all  of  the  creditors.  The  opinion  which  I 
have  expressed  does  not,  in  its  consequences,  go  beyond  deny- 
ing to  Palmers  &  Co.  the  preference  which  they  claim  over  othei 
creditors. 

I  am  of  opinion  that  so  much  of  the  decree  of  the  supreme 
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eoori  as  declares  the  forty-eight  notes  illegal  and  Toid,  and  di- 
rects them  to  be  delivered  up  to  be  canceled ,  should  bea£Srmed, 
and  that  the  residue  of  the  decree  [unless  the  clauses  which 
relate  to  the  special  receivers  John  J.  Palmer  and  Fisher  Howe 
should  be  excepted]  should  be  reversed;  and  that  a  decree 
should  be  made  declaring  the  trust  deed,  the  further  agreement 
following  the  deed,  and  the  several  separate  assignments  of  the 
securities  mentioned  in  the  schedule  to  the  deed,  illegal  and 
void,  and  rec^uiring  them  to  be  delivered  up  to  be  canceled. 
The  trustees  must  assign  and  deliver  to  the  receiver  all  the  se- 
curities which  yet  remain  in  their  hands;  and  render  an  account^ 
and  pay  over  to  the  receiver  all  the  moneys  and  other  things 
which  have  come  to  their  hands  under  the  trust,  except  what 
they  may  have  paid  over  to  the  Palmers.  If  anything  has  been 
received  by  the  Palmers  under  the  trust,  they  must  account, 
and  pay  over  the  same  to  the  receiver. 

The  decree  must  be  so  drawn  up  as  not  in  any  manner  to 
affect  the  question  whether  Palmers  &  Co.  are  creditors  of  the 
bank. 

Such  are  my  views  of  the  case,  and  such  is  the  judgment  of 
the  court. 

Ordered  accordingly. 

CoxTRACT  BT  CoBPOBATioir  FoRBTODEiT  BT  Chabteb  or  by  Other  sUtate  ii 
▼Old:  New  York  etc.  Ins,  Co,  v.  Ely,  13  Am.  Dec  100;  Bank  ofChUUeolke  v. 
Swojfne,  32  Id.  707;  Bank  of  Michigan  v.  NUea,  41  Id.  575,  and  notes.  See, 
however,  Bivanna  etc,  Co.  v.  Dawaons,  46  Id.  183.  And  generally  a  corpora- 
tion htf  only  such  powers  as  are  expressly  conferred  by  its  charter  or  as  are 
Decessarily  implied  in  the  powers  so  conferred,  and  its  contracts  beyond  that 
are  ultra  vires  and  void,  and  their  inyalidity  may  be  alleged  by  either  of  the 
contracting  parties:  New  York  etc.  Ins,  Co.  v.  Ely,  13  Id.  108,  note  briefly  dis- 
cQssing  this  sabject.  See  also  People  v,  Utica  Ins,  Co.,  8  Id.  243;  LeggeU  ▼. 
^ew  Jersey  etc.  Co.,  23  Id.  728;  People  v.  Albany,  27  Id.  95;  State  v.  Woram,  40 
Id.  378;  Blair  v.  Perpetual  Ins,  Co,,  47  Id.  129,  and  notes.  In  Underwood  v. 
Newport  Lyceum,  41  Id.  260,  it  is  held  that  though  a  corporation  is  forbid- 
den by  law  to  engage  in  the  banking  business,  assumpsit  will  lie  against  il 
for  work  and  labor  in  engraving  bank  bills  for  it.  And  in  Oist  v,  Drakely^ 
Id.  426,  it  is  held  to  be  no  defense  to  the  surety  for  a  corporation  that  the 
contract  upon  which  he  is  surety  was  beyond  the  powers  of  the  corporation. 
In  Bissta  V.  Micfiigan  etc  B.  B.  Co.,  22  N.  Y.  302,  Selden,  J.,  refers  to 
l^eanitt  v.  Palmer,  as  an  "  important  case  *'  which  was  '* elaborately  argued," 
dirtbctly  presenting  the  question  whether  a  corporation  can  avoid  its  own 
contracts  by  showing  that  it  was  made  in  contravention  of  a  public  statute, 
which  qneetion  was  unanimously  decided  against  the  validity  of  such  con- 
^r*cts  as  against  the  corporation.  The  case  is  cited  to  the  same  point  by 
Janies,  J.,  dissenting,  in  B^ffeU  v.  Troy  etc  B.  B.  Co.,  40K.  Y.  178,  speaking 
of  it  as  '*a  case  with  which  the  bench  and  the  bar  of  this  state  are  quite 
Cuniliar."    And  generally,  that  bills  or  notes  issued  by  a  bank  in  violation  of 
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its  charter,  or  of  a  general  banking  law,  sach  as  the  Keir  York  statate  of 
1840,  are  invalid,  is  held,  citing  the  principal  case,  in  Bamh  qfPeru  ▼.  .^bm«- 
worth,  18  Dl.  564;  BaTik  Commissianer9  v.  iS^  Lawrence  Bank,  7  N.  T.  515; 
LcavUt  V.  Blatel\ford,  17  Id.  539,  a  case  affecting  the  same  banking  associatioa; 
and  Oneida  Bank  v.  Ontario  Bank,  21  Id.  495. 

In  the  latter  cose,  Oomstock,  C.  J.,  admitting  that  the  soundness  of  this  posi- 
tion most  be  assumed  upon  the  direct  authority  of  the  principal  case,  wmym 
"If  the  question  were  now  a  new  one,  I  should  entertain  the  opinion,  oer- 
taiuly  with  diffidence,  that  the  decision  here  referred  to  went  far  beyond  tlM 
intention  of  the  legislature.*'  Then,  after  quoting  the  prohibitory  words  of 
the  statute  of  1840,  he  goies  on  to  say:  *<  There  is,  no  doubt,  a  prindpla  of 
the  common  law,  that  illegal  and  prohibited  contracts  are  Toid,  without  be* 
ing  so  expressly  declared  by  any  statute.  But  there  is  also  another  principla» 
equally  well  ascertained,  and  more  beneficent  in  its  results,  that  no  party 
shall  set  up  his  own  illegality  or  wrong,  to  the  prejudice  of  an  innooant 
person.  He  can  set  it  up  when  the  le^^sUtive  power  not  only  forbids  to 
make  the  contract,  but  declares  it  to  be  void.  But  the  logic  of  the  law,  and 
certainly  its  morality,  are  not  opposed  to  the  doctrine  that  the  legislature 
may  prohibit  the  contract  and  punish  the  guilty  parties,  and  leave  the  con- 
tract to  stand  in  favor  of  innocent  persons  not  included  in  the  terms  of  the 
prohibition.  This,  I  think,  is  a  just  reeillt  from  the  decision  of  this  court 
in  Tracy  v.  TaUmadge,  14  N.  Y.  162,  and  of  the  principles  which  underlie  that 
decision.  In  regard  to  the  statute  now  in  question  [Stat.  1840^  before  re- 
ferred to],  reading  the  whole  of  the  prohibitory  section,  it  seems  to  me  the  in- 
tention of  the  legislature  was  to  forbid  bankers,  and  officers  and  members  of 
banking  associations,  to  issue  contracts  of  a  certain  description,  and  to 
punish  them  if  they  violated  the  law,  but  not  to  enable  them  to  take  advan- 
tage of  their  own  wrong  by  repudiating  their  own  obligations." 

These  considerations  are  not  without  force  as  applied  to  contracts  of  nat- 
ural persons  which  they  are  prohibited  by  law  from  making,  but  which,  upon 
their  face,  convey  no  intimation  that  they  were  made  in  violation  of  the  pro- 
hibition. But  where  a  corporation,  whose  powers  are  derived  from  and  lim- 
ited by  law,  makes  a  contract  in  violation  of  a  statutory  prohibition,  such 
contract  gives  notice  upon  its  face  of  its  invalidity,  since  all  persons  dealing 
with  a  corporation,  or  receiving  its  obligations,  are  legally  presumed  to  have 
knowledge  of  its  powers  and  their  limitations.  In  a  legal  sense,  a  person  tak- 
ing such  a  contract  can  not  be  deemed  **  innocent.**  He  b  a  party  to  the  vio- 
lation of  law.  If  the  corporation  ought  not  to  be  permitted  to  take  advantage 
of  its  own  wrong  to  resii^  the  contract,  he  ought  not  to  be  permitted  to  take 
advantage  of  his  wrong  to  enforce  it.  They  are  in  pari  delicto.  Besides,  in 
tho  case  of  a  corporation,  a  valid  statutory  prohibition  to  contract  destroys  the 
capacity  to  contract,  and  does  not,  as  in  the  case  of  a  natural  person  having  a 
general  original  power  of  contracting,  without  the  aid  of  any  statute,  simply 
make  the  prohibited  contract  unlawfuL  The  contract  of  a  corporation  not 
authorized  by  law  is  no  contract.  It  would  be  a  strange  mle  that,  <m  any 
ground  whatever,  would  hold  a  corporation  bound  by  a  oontraot  which  it  had 
no  capacity  to  make. 

In  Curtis  v.  Leavitt^  17  Barb.  319,  the  principal  case  is  also  cited  to  the 
point  that  the  notes  therein  passed  upon  were  void  because  prohibited  by 
law;  but  Eoosevelt,  J.,  intimates  that  sufficient  attention  was  not  paid  to  the 
magnitude  of  the  notes,  and  to  the  fact  that  they  were  payable  in  Rngland 
and  in  EngUsh  money,  so  that  in  fact  the  transaction  amounted  in  reality 
merely  to  a  sale  or  transfer  of  the  specified  amount  of  foreign  coin.    In  the 
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nme  caae  also,  at  page  340,  Boosevelt,  J.,  again  citea  LeanfiU  ▼.  Palmer,  and 
expresses  the  opinion  that  the  prohibition  in  the  statute  of  1840  applies  only 
to  "circulating  notes."  The  same  point  was  directly  decided  in  Pelham  v. 
AdamSj  Id.'  366,  where  it  was  held  that  a  certificate  of  deposit  issued  by 
a  hank,  payable  on  demand,  with  interest,  was  not  within  the  prohibition  of 
the  statnte,  if  not  intended  for  circulation,  and  the  principal  case  was  dis- 
tingnished  as  one  in  which  the  notes  were  designed  for  circulation.  But,  as 
appears  from  the  foregoing  opinion  of  Bronson,  J.,  it  was  expressly  declared 
that  there  was  "  no  such  qualification  in  the  statute."  In  Beers  v.  PhoBmx 
OUua  Co,,  14  Id.  302,  the  principal  case  is  cited  on  the  question  as  to  the  im- 
plied power  of  a  corporation  to  borrow  money  to  carry  on  its  business.  This, 
doabtlees,  refers  to  what  was  said  on  that  point  in  the  oourt  below:  LeaviUr, 
BUOtJ^ord,  5  Id.  0. 

la  Stewart  v.  National  Bank  of  JUaryland,  2  Abb.  (U.  S.)  424,  431,  it  ia 
held,  that  where  a  corporation  makes  a  loan  in  excess  of  the  amount  allowed 
by  law,  and  the  contract  has  been  executed,  equity,  although  it  would  not 
cd! oroe  it,  will  not  reUere  against  it,  nor  cancel  the  transaction  and  compel  a 
return  of  the  securities,  but  will  leave  the  parties  as  it  finds  them,  distin- 
gDiBhing  the  principal  case  as  not  touching  the  question  of  the  validity  of 
the  original  loan. 

GONTRAOT  ObIOIKATINO  IK  TBAKaACnON    FoBBIDDSN  BT  STATUTE  UndfiT 

penalty  is  void,  though  not  expressly  declared  to  be  so,  and  can  not  be  en- 
forced* MUcheUv.  SmUh,  2  Am.  Bee.  417;  Seidenbender  v.  Charles,  8  Id.  682; 
Sharp  V.  Teese,  17  Id.  479;  Johnsm  v.  Cooper,  24  Id.  502;  O'DoimeU  v. 
Stoeeney,  39  Id.  336.  And  generally,  contracts  in  violation  of  law  are  void, 
and  can  not  be  enforced,  where  the  parties  are  in  pari  delicto:  Wilson  v. 
Spencer,  10  Id.  491;  Bibemia  T.  Corp.  v.  Henderson,  11  Id.  693;  OuUck  v. 
Ward,  18  Id.  389;  Linn  v.  State  Bank,  25  Id.  71;  Norris  v.  ^orrtV  Adm^r, 
36  Id.  138;  Oravier's  Curator  v.  Carraby's  Executor,  36  Id.  608;  Webb  v. 
Fulchire,  40  Id.  418;  HoweU  v.  Fountain,  46  Id.  415;  BouteUe  v.  Mslendy,  49 
Id.  152,  and  notes.  But  if  the  contract  has  been  executed,  the  law  will  not 
aid  or  relieve  either  of  the  parties:  Black  v.  Olioer,  36  Id.  38;  Norris  v.  Nor- 
rU's  Adrn'r,  Id.  138;  Webb  v.  Fulchire,  40  Id.  419.  If,  however,  the  parties 
are  not  in  pari  delicto,  the  innocent  party  may  recover  money  paid  upon  the 
contract:  Gray  v.  Roberts,  12  Id.  383.  To  the  point  that  an  unlawful  con- 
tract can  not  be  enforced  while  executory,  nor  set  aside  if  executed,  nor 
made  the  foundation  of  an  implied  assumpsU,  the  principal  case  is  cited  in 
(Met  V.  PkiUips,  13  N.  Y.  119.  And  generally,  that  no  contract  founded 
op9n  or  growing  out  of  an  unlawful  act  can  be  enforced,  the  case  is  cited  in 
J:Kk8on  V.  Shawl,  29  Cal.  271.  As  to  what  is  to  be  deemed  an  illegal  contracti 
the  principal  case  is  cited  in  Porter  v.  Havens,  37  Barb.  348. 

Recbiveb  of  Insolvent  Gobpokatiok  may  Impugn  its  Acts  for  fraud  or 
illegality,  because  he  represents  both  the  corporation  and  the  creditors: 
Porter  v.  Williams,  9  N.  Y.  150,  citing  the  principal  case.  That  point,  it 
will  be  noticed,  however,  is  not  expressly  decided,  but  rather  assumed,  in 
the  case.  In  Potter  v.  Clark,  12  How.  Pr.  113,  the  case  is  also  cited  as  one 
of  a  large  number  of  authorities  in  favor  of  the  receiver's  power  to  impugn 
ooDtracts  which  the  parties  themselves  could  not.  In  general,  however,  the 
nodver  of  a  corporation  is  bound  by  its  valid  acts  as  fully  as  the  corporation 
itNlf :  Hyde  v.  Lynde,  4  K.  Y.  392,  distinguishing  the  principal  casjd. 

Cebtuicate  of  Deposit,  Nature  and  Negotiability  of:  See  O^Neill  v. 
Bmdford,  42  Am.  Dec  674,  and  the  note  thereto,  discussing  this  subject  at 
bgth:  See  also  Southern  Loan  Co.  v.  Morris,  44  Id.  188.    That  a  certificate 
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of  depoeit  is,  in  legal  effect,  a  promiiaory  note,  it  a  point  to  which  the  prin- 
cipal case  ii  cited  in  Poorman  v.  AfUU,  35  CoL  120.  And  in  Pardee  v.  F%ah^ 
67  Barb.  407, 410;  S.  C,  in  court  of  appeals,  60  N.  Y.  268,  the  case  is  cited  to 
the  same  point,  and  it  is  held  that  the  indorsee  of  such  an- instrument  may  sao 
the  indorser,  after  due  demand  upon  the  bank  and  notice  of  dishonor,  as  in  the 
case  of  a  bill  or  note. 

Contract  Partly  Illboal  or  Void,  or  foanded  on  a  consideration  p&rt 
of  which  is  illegal  or  void:  See  Woodrvff  v.  Hinman,  34  Am.  Dec.  712;  Axr- 
ffetU  y.  WebOer,  46  Id.  743;  lUaon  v.  JETimes,  47  Id.  422,  and  cases  cited  in  the 
notes  thereto.    It  Amot  v.  PiUston  etc.  Coal  Co.,  2  Hun,  594;  S.  C. ,  5  Thomp.  ft 
C.  145,  the  principal  case  is  cited  to  the  point  that  if  one  promises,  upon  m 
valid  consideration,  to  do  two  things,  one  of  which  is  legal  and  the  other 
illegal,  he  is  bound  to  perform  that  which  is  legal,  unless  the  two  are  bo 
mingled  that  they  can  not  be  separated,  in  which  case  the  whole  promiae 
fails.    It  is  cited  to  the  same  point,  substantially,  in  Jackson  v.  Shawls  29 
Cal.  272;  and  is  cited  and  commented  upon  in  Saratoga  Co.  Batih  v.  Emg, 
44  N.  Y.  91.    In  Hardin  v.  Hyde^  40  Barb.  441,  Allen,  J.,  dissenting,  held, 
citing  the  principal  case,  that  where  a  mortgage  given  to  secure  several  debts 
was  illegal  in  form  as  to  one  of  them,  and  the  trust  for  its  payment  was  there- 
fore void,  it  was  nevertheless  good  as  to  the  other  debts  which  were  valid, 
because  the  trusts  Were  not  only  separable  but  actually  separated,  and  a  dis- 
tinct trust  was  created  as  to  each  debt.     In  Curtis  v.  Leavitt,  15  N.  Y.  9,  » 
case  arising  against  the  same  corporation  as  in  the  principal  case,  where  m 
loan  of  a  large  sum  of  money  was  made  to  the  corporation  by  certain  Phil- 
adelphia banks,  and  certain  interest-bearing  certificates  were  issued  to  the 
banks,  and  a  written  agreement  was  executed,  reciting  the  fact  of  the  lows 
and  of  the  issuance  of  the  certificates,  and  pledging  certain  bonds  of  the  com- 
pany as  collateral  security  for  the  payment  of  the  certificates,  it  was  held, 
that  although  the  certilicates  were  void  as  having  been  issued  contrary  to 
the  prohibition  of  the  statute  of  1840,  yet  the  pledge  was  a  valid  security  for 
the  money  lent,  imd  was  not  affected  by  the  illegality  of  the  certificates,  be- 
cause the  contract  disclosed  the  existence  and  cause  of  the  debt,  and  although 
the  terms  of  tlie  instrument  might  confine  it  to  the  certificates,  the  law  never- 
theless instantly  annexed  the  pledge   to  the  debt.     Comstock,  J.,   says, 
page  101:  **This  question,  although  it  would  seem  a  very  plain  one,  is  ncTer- 
theless  supposed  to  be  embarrassed  by  the  decision  of  this  court  in  Leavitt  v. 
Palmer,  3  Id.  19.     That  decision  very  probably  proceeded  in  part  upon 
views  of  illegality,  aiid  its  consequences  as  afifecting  the  entire  transaction, 
somewhat  stronger  than  we  might  now  feel  inclined  to  sanction.     But  the 
cases  differ  widely.     If  they  did  not  dififer,  we  might  be  led  to  believe  that 
principles  quite  familiar  had  somehow  been  overlooked."    He  then  proceeds 
to  comment  at  length  upon  the  principal  case,  and  to  point  out  the  differences 
between  it  and  the  case  at  bar. 

Equity  will  Relieve  on  Ground  op  Mistake  in  Instr(7ment,  when:  See 
Newcomer  v.  Kline,  37  Am.  Dec  74;  Willis  v.  Henderson,  38  Id.  120;  Evarts  v. 
Strode's  AdnCr,  Id.  744;  Juzan  v.  Toydmin,  44  Id.  448;  Osbam  v.  Phdp*,  48  Id. 
133,  and  cases  cited  in  the  notes  thereto.  See,  particularly,  as  to  mistake  or 
ignorance  of  law  as  a  ground  of  relief  in  equity,  McNaughten  ▼.  Partridge,  38 
Id.  731;  Evarts  v.  Strode's  AdmW,  Id.  744;  Tngg  v.  Read,  42  Id.  447;  Jman  v. 
Toulmin^  4 4  Id.  448,  and  cases  cited  io  the  notes  to  those  decisions.  In  FeLows  v. 
Heermanty  4  Lans.  244,  it  is  held,  citing  the  principal  cose,  that  a  mistake  of 
law,  if  the  facts  are  known,  is  no  ground  for  equitable  relief  where  a  con- 
tract was  fairly  made.    So,  in  Lambert  v.  Leland,  2  Sweeny,  223,  and  in 
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Upton  ▼.  TrfbOeoei,  13  Nal  Bank.  Beg.  176,  177,  the  case  ii  dM  to  the 
point  that  equity  inrill  not  grant  relief  on  the  ground  of  a  mistake  of  law,  as 
to  the  effect  of  a  contract  or  ^ting.  If  the  instmment  is  drawn  precisely 
as  intended,  the  court  will  not  interfere  with  it:  Beers  v.  ffendriehBon^  6Roht. 
(K.  Y.)  77.  The  equitable  jurisdiction  to  reform  an  instrument  does  not  ex- 
tend to  an  alteration  of  the  contract,  hut  only  to  conforming  it  to  what  was 
actoally  agreed  on,  if^  by  mistake,  it  was  differently  drawn:  Oarnar  v.  Bird, 
£7  Barb.  281.  Even  in  a  direct  suit  for  that  purpose,  a  written  instrument 
will  not  be  reformed  on  the  ground  of  mistake,  unless  the  mistake  is  clearly 
and  satisfactorily  proved,  and  is  mntnal:  Reeauay  ▼•  MeMUUm^  5  AbK  N. 
C  2S5;  all  citing  the  principal  case. 


Blot  v.  Boioeau  &  RinsoB. 

[SNbwTosk  (S  CoicrockK  78.] 

FaCTOB  Who  Rbchyxs  Qoods  under  iNSTBUcnoNS  to  sell  lor  not  less 
than  a  specified  price  can  not  sell  below  that  price  because  he  has  made 
advances,  until  he  lias  demanded  repayment  of  them  from  his  principaL 

Factor  Who  Wronofullt  Sexls  Goods  of  his  principal  below  the  price 
limited  in  his  instructions  is  presumptively  liable  for  damages  as  if  the 
limited  price  were  the  true  ^ue  of  the  goods;  but  evidence  that  the 
limited  price  could  not  have  been  realized,  and  that  the  market  value  at 
the  time  of  sale  and  after  was  less  than  that  price,  is  competent  to  re- 
duce the  recovery  to  such  niarket  value  with  interest 

WHETHxn  Principal  is  Entitlkd  to  Hiohbst  Market  Value  down  to 
the  time  of  the  trial,  or  only  to  the  commencement  of  the  action  for  a 
wrongful  sale  of  goods  by  his  factor,  quoere. 

Ebbob  to  the  New  York  superior  court  to  review  a  judgment 
for  plaintiff  in  aasumpsii.  Tlie  declaration  showed  that  the 
plaintiff,  Andrien  Blot,  a  manufacturer  in  France,  consigned 
goods  to  the  firm  of  Boiceau  &  Busch  (the  defendants,  who 
were  commission  merchants  in  New  York  city),  for  sale,  at  net 
prices  at  least  equal  to  those  given  in  the  accompanying  invoices; 
but  that  defendants  had  wrongfully  sold  them  for  less,  and  de- 
manded damages.  The  plea  was  the  general  issue,  with  notice 
that  defendant  would  claim,  to  recoup  for  services  and  expenses 
in  making  sales,  and  for  money  thej  had  advanced  to  the  plaint- 
iff. On  the  trial,  the  plaintiff's  counsel  put  in  evidence  a  series 
of  letters  relating  to  the  consignment  (the  substance  of  which 
is  given  in  the  opinion  of  Buggies,  J.),  which,  he  claimed  (and 
ihe  court  so  held),  amounted  to  instructions  from  the  plaintiff 
not  to  sell  below  invoice  prices,  net.  These  letters  also  showed 
that  the  defendants  had  advanced  money  to  the  plaintiff  on  the 
consignment,  but  did  not  show  that  he  had  requested  it,  or  that 
they  had  demanded  repayment  before  selling.     A  motion  for 
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nonsmty  made  on  the  gronnd,  among  oUierSy  that  a  factor  who 
had  made  advances  is  at  liberty  to  sell  in  the  ordinary  course  of 
business,  and  even  contrary  to  instructions,  for  the  reimburse- 
ment of  his  advances,  having  been  denied,  the  defendants  offered 
to  prove  that  they  made  prompt  and  earnest  .efforts  to  sell  the 
goods  at  invoice  prices,  but  this  could  not  be  done;  that  the 
goods  would  have  depreciated  by  delay;  and  that  the  defend- 
ants at  length  sold  them  for  the  best  prices  possible,  and  ac- 
counted to  the  plaintiff  for  the  sum  realized.     The  presiding^ 
judge  excluded  this  evidence,  and  directed  a  verdict  for  plaintiff, 
subject  to  the  opinion  of  the  court;  and  the  court,  after  hearing 
argument,  directed  judgment  in  his  favor  ''  for  the  difference 
between  the  invoice  price,  adding  freight,  charges,  duties,  and 
commissions,  and  the  amount  which  the  defendants  have  paid 
and  advanced  to  the  plaintiff:"  1  Sandf.  Ill;  and  defendants 
brought  error. 

Qriffin  and  Larocqw^  attomey8,.and  Jl  W.  -Chrard^xA  ooimsely 
for  plaintiffs  in  error,  the  factors. 

Henry  NwoU,  for  defendant  in  error,  the  principal. 

By  Court,  Buoolbs,  J.  The  letters  from  the  plaintiff  to  the 
defendants,  containing  invoioeb  of  the  goods  in  controversy  and 
instructions  in  relation  to  their  sale,  were  received  before  the 
defendants  made  any  advances  of  money  on  the  goods.  The 
goods  must  therefore  be  considered  as  received  and  held  by  the 
consignees  subject  to  such  instructions:  Brown  v.  MsOran^  14 
Pet.  495.  The  goods  had  not  then  arrived,  and  the  advances 
were  made  upon  the  invoice  prices,  before  the  quality  and  value 
of  the  goods  had  been  ascertained  by  the  consignees;  and  it 
turned  out  that  the  sums  advanced  were  greater  than  the  actual 
value  of  the  goods  in  the  New  York  market,  but  there  is  no 
ground  for  supposing  that  the  goods  were  fraudulently  over- 
valued for  the  purpose  of  procuring  the  advance.  The  advance, 
although  it  may  have  been  expected,  was  not  demanded  by  the 
consignor,  nor  its  amount  suggested.  The  consignor  was  prob- 
ably mistaken  with  respect  to  the  value  of  the  goods  in  this 
country.  The  consignees  being  therefore  bound  l^  the  insirao- 
tions,  it  becomes  necessary  to  ascertain  what  they  were. 

In  the  letter  containing  the  first  invoice  of  three  cases  at    . 
goods,  the  plaintiff  Blot  wrote  to  the  defendants,  "  We  mean  to 
get  back  at  least  the  principal  sum.    If  you  can  obtain  a  profit 
on  these  prices  it  will  give  me  much  pleasure.    Be  careful  to  I 

make  the  merchandise  bear  all  the  expenses  incurred  by  them,  J 
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as  well  for  freight  as  for  duties.  I  desire  that  all  I  send  yon 
should  be  sold  this  season."  This  letter  was  received  on  the 
eighteenth  of  July,  1844.  The  goods,  which  came  by  the  ship 
St.  Nicholas,  had  not  yet  arrived. 

On  the  second  of  August,  and  before  the  arrival  of  that  ship, 
the  defendants  received  a  second  letter,  containing  an  invoice  of 
three  additional  cases  of  goods  amounting  to  five  thousand  four 
hundred  and  ninety-one  francs  and  forty-two  centimes.  In 
that  letter  the  plaintiff  says,  "  Tou  will  please  credit  me  with 
that  amount  in  account,  and  sell  at  least  at  the  prices  invoiced, 
adding  thereto  the  expenses,  duties,  and  commissions.  For 
greater  clearness,  I  mean  to  get  back  on  this  account  the  same 
as  in  the  value  of  my  first  consignment,  which  I  now  confirm. 
It  is  also  my  wish  that  you  should  dispose  of  all  these  goods 
this  season.  I  do  not  like  to  have  goods  lying  over  from  one 
season  to  another.'' 

The  first  letter  does  not  contain  an  explicit  order  not  to  sell 
the  goods  for  less  than  the  invoice  prices  and  expenses.  The 
plaintiff  says  only,  **  we  mean  to  get  back  at  least  the  principal 
sum,"  desiring  in  the  same  letter  that  the  goods  should  be  sold 
that  season.  From  this  letter  the  consignees  ^ght  well  have 
supposed  the  plaintiff's  intention  was  to  have  the  goods  sold  for 
the  specified  price,  if  they  could  be  sold  at  that  price  during 
the  season,  and  if  not,  that  they  should  be  sold  at  all  events. 
But  the  second  letter  contains  a  positive  direction  to  sell  at  least 
for  the  specified  prices;  and  although  in  the  same  letter  the  con- 
signor says,  "  it  is  his  wish  "  that  the  goods  should  be  sold  that 
season,  he  gives  no  positive  order  to  that  effect.  The*  defend- 
ants could  not  have  failed  to  understand  that  the  instructions 
contained  in  the  last  letter  would  have  protected  them  in  keep- 
ing the  goods  on  hand,  if  they  could  not  be  sold  at  the  invoice 
prices  with  the  expenses  added.  They  appear  to  have  so  under- 
stood the  directions;  for  in  their  letter  to  the  plaintiff,  dated 
thirtieth  of  August,  1845,  they  do  not  complain  of  any  obscurity 
in  their  instructions,  nor  do  they  pretend  that  they  were  author- 
ized by  their  tenor,  to  sell  for  the  prices  actually  obtained;  but 
they  undertake  to  justify  the  sales  on  the  ground,  that  having 
made  advances  on  the  consignments,  they  were  authorized  to  sell 
for  their  own  reimbursement,  although  at  less  than  the  specified 
prices.  In  this  they  were  mistaken.  Having  received  the  in- 
voices and  instructions  before  they  made  the  advances,  they  must 
be  deemed  to  have  assented  to  the  instructions;  and  were  bound 
by  them  untQ  after  having  found  that  the  goods  could  not  be 
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Bold  at  fbe  limited  prices,  and  after  due  notice  and  request,  the 
consignor  bad  refused  or  neglected  to  repay  the  advances.  The 
defendants  were  therefore  liable  to  the  plaintiff  for  the  damages 
consequent  upon  the  sale  without  authority. 

The  question  then  arises,  By  what  rule  are  the  damages  to  be 
estimated?  The  plaintiff  claimed  to  recoTsr  the  difference  be- 
tween the  amount  of  the  invoices  with  charges  and  interest^  and 
the  net  procieeds  of  the  goods.  The  defendants  insist  that  the 
plaintiff  is  entitled  to  recover,  if  at  all,  only  according  to  the 
actual  value  of  the  goods  after  deducting  the  proceeds  and 
charges.  Prima  facie  the  invoice  prices  with  the  charges  and 
interest  ought  to  be  regarded  as  the  actual  value^  and  if  no  other 
evidence  of  value  had  been  given  or  offered,  the  plaintiff  should 
have  recovered,  according  to  his  claim:  Stevens  v.  Low^  2  Hill 
(N.  T.),  132. 

But  the  defendants  proved  that  the  goods  were  fairly  sold  at 
auction,  on  due  notice  with  the  usual  publicity,  and  that  they 
produced  full  auction  prices.  They  offered  to  prove  that  the 
goods  could  not  be  sold  at  private  sale  at  the  invoice  prices  after 
diligent  efforts  for  that  purpose;  that  the  goods  were  of  inferior 
quality,  not  worth  during  the  season  more  than  they  actually 
sold  for  at  auction;  and  that  they  were  likely  to  become  unfash- 
ionable and  unsalable  if  kept  over  to  another  season.  This 
evidence  was  excluded  by  the  court;  and  the  judge  charged  the 
jury  that  the  plaintiff  was  entitled  to  recover  the  difference  be- 
tween the  invoice  prices  vdth  charges  and  interest  and  the  net 
proceeds.    Exceptions  were  taken  to  these  decisions. 

We  are  of  opinion  that  the  court  erred  in  excluding  the  evi- 
dence of  actual  value  offered  by  the  defendants,  and  in  the  rule 
of  damages  stated  to  the  jury.  In  all  cases,  excepting  those  of 
willful  or  malicious  wrong,  the  recovery  should  be  such  as  to 
give  the  plaintiff  a  just  compensation  for  the  v^rong  done  or  the 
right  withheld,  and  nothing  more.  This  rule  applies  as  well  to 
actions  brought  by  a  principal  against  his  agent  as  to  other  cases. 
Where,  in  the  action  against  the  agent,  the  breach  of  duty  is 
clear,  it  will,  in  the  absence  of  all  evidence  of  other  damage,  be 
presumed  that  the  pariy  has  sustained  a  nominal  damage.  But 
to  recover  more,  there  must  be  proof  of  real  loss,  or  actual  dam- 
age: Story  on  Agency,  sec.  217  c.  It  is  a  good  defense  that 
the  misconduct  of  the  agent  has  been  followed  by  no  loss  or 
damage  to  the  principal,  for  then  the  rule  applies  that,  although 
it  is  a  wrong,  yet  it  is  without  any  damage,  and  to  maintain  an 
action  both  must  concur,  for  dumnum  absque  ir^uria^  and  injuria 
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absque  damno^  are  in  general  equally  objeotions  to  anyrecorerj: 
Id. ,  sec.  236.  Assoming  as  troe,  what  the  defendants  offered  to 
prove,  that  the  goods  in  question  sold  for  their  full  value,  the 
plaintiff  has  sustained  no  loss,  and  should  have  recovered 
nominal  damages  only.  If  this  verdict  should  be  upheld,  he 
will  recover  damages  without  having  sustained  injury,  and  be 
placed  in  better  condition  than  if  his  instructions  had  been 
obeyed. 

I  am  not  aware  that  any  considerations  of  public  policy  re- 
quire the  application  to  the  present  case,  of  a  rule  which  pro- 
duces such  a  result.  It  seems  to  have  been  thought  in  the 
court  below  that  if  the  consignor  were  not  allowed  to  recover 
according  to  this  rule,  it  would  render  his  instructions  nugi^toiy , 
and  practically  annul  the  power  of  the  owner  of  property  to  fix 
a  price  below  which  it  should  not  be  sold.  But  if  the  proof 
offered  by  the  defendants  had  been  admitted,  the  plaintiff  would 
have  been  allowed  to  show  that  he  could  have  sold  the  goods  to 
better  advantage  by  reshipping  them  to  France  or  elsewhere, 
and  in  that  case  would  have  been  entitled  to  recover  accord- 
ingly. Or  if  the  market  price  of  such  goods  had  risen  after  the 
sale  made  by  the  defendants,  they  would  have  been  liable  to 
pay  according  to  such  increased  value.  A  factor  thus  selling 
goods  in  violation  of  his  instructions  takes  upoii  himself  the 
hazard  of  loss  from-  the  fluctuations  in  the  market  without  the 
possibility  of  gain;  and  this  is  practically  a  sufficient  security 
against  the  disobedience  of  his  principal's  order.  There  is  no 
need  of  subjecting  him  to  a  higher  penalty. 

There  is  a  direct  adjudication  on  this  point  in  12  N.  H. 
239,  242,  in  the  case  of  Frolhingham  v.  Everton.  Everton  de- 
livered a  quantity  of  wool  in  the  month  of  March,  to  be  sold 
at  not  less  than  tWenty-four  cents  the  pound.  Frothingham 
made  advances.  The  price  of  wool  fell  soon  after  the  consign- 
ment, and  continued  to  fall  until  October,  when  Frothingham, 
without  calling  on  his  principal  to  refund  the  advances,  and 
without  notice  to  him,  sold  the  wool  at  fourteen  cents  the 
pound,  which  was  all  it  was  then  or  afterwards  worth.  It  was 
held,  in  an  able  opinion  delivered  by  Chief  Justice  Parker,  that 
the  measure  of  damages  was  the  amount  of  injury  sustained  by 
the  sale  contrary  to  the  orders  of  the  principal,  and  that  no 
actual  loss  appearing  to  have  been  sustained  by  the  wrongful 
act  of  the  factor,  the  principal  was  entitled  only  to  nominal 
damages.  The  present  case  should  be  governed  by  the  same 
principle. 
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The  judgment  of  fbe  superior  court  should  therefore  be  r^ 
versed,  and  a  new  trial  awarded. 

Bbonsok,  J.  (concurring).  The  consignees  had  no  right  to  aell 
the  goods  below  the  price  mentioned  in  their  instructions  from 
the  consignor,  without  first  calling  on  him  for  the  reimbursement 
of  their  advandes.  As  no  such  demand  was  made,  the  defendants 
are  liable  to  an  action,  and  must  pay  nominal  damages  at  the 
least  Insettlingtheamountof  damages  in  such  cases,  if  there  ia 
no  proof  to  the  contrary,  the  price  mentioned  in  the  instructioiiB 
should,  I  think,  be  deemed  the  true  value  of  the  goods.  But 
the  consignor  would  be  at  liberty  to  enhance  the  damages  by 
proving  that  the  goods  were  worth  more  than  the  minimum 
price  which  he  had  put  upon  them;  and  I  see  no  reason  why  the 
consignees  should  not  be  allowed  to  reduce  the  damages,  by 
showing  that  the  goods  were  of  less  value  than  the  price  men- 
tioned in  the  instructions.  If  the  goods  were  sold  at  their  fall 
value,  the  consignor  has  sustained  no  damage,  and  should 
recover  only  a  nominal  sum.  The  factor  should  be  required  to 
give  strong  proof  for  the  purpose  of  showing  the  market  value 
to  be  less  than  the  instruction  price;  but  he  may,  I  think,  give 
the  proof  if  he  can.  Clearly  the  consignor  has  sustained  no 
damage  beyond  the  difference  between  the  actual  value  and  the 
price  obtained  on  the  sale;  and  I  see  no  ground  for  making  thia 
case  an  exception  to  the  general  rule,  which  gives  the  injured 
party  compensation  for  the  pecuniaxy  loss  which  he  has  sub* 
tained,  and  nothing  more.  In  Frothingham  v.  Everton,  12  N. 
H.  239,  the  court  held  that  the  measure  of  damages  in  cases  of 
this  kind  is  the  amount  of  injury  which  the  consignor  has  sus- 
tained by  selling  contrary  to  orders;  and  if  there  has  been  no 
actual  loss,  he  will  only  be  entitled  to  nominal  damages.  I 
think  this  a  sound  rule;  and  am  not  aware  of  any  case  which 
holds  a  different  doctrine. 

It  is  said,  that  this  rule  of  damages  will  enable  &ctors  to  vio- 
late the  instructions  of  their  principals  with  impuniiy.  But  that 
is  a  mistake.  If  they  sell  below  the  instruction  price,  though 
at  the  then  market  value,  they  will  take  the  peril  of  a  rise  in  Hie 
value  of  the  goods  at  any  time  before  an  action  is  brought  for 
the  wrong;  and,  perhaps,  down  to  the  trial.  The  owner  has  a 
right  to  keep  his  goods  for  a  better  price;  and  if  the  market 
value  advances  after  the  wrongful  sale,  the  increased  price  will 
form  the  standard  for  ascertaining  his  loss,  which  the  &otor» 
who  has  departed  from  instructions,  must  make  good. 

If  it  be  a  matter  of  any  moment  in  this  action,  there  ia  ne 
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room  for  doubt  that  the  defendants,  though  ihej  mistook  the 
law,  intended  to  act  in  entire  good  faith  towards  their  principals. 
And  if  the  evidence  which  they  offered  had  been  reoeiyedy  it 
would  have  appeared  that  the  plaintiff,  instead  of  suffering  loss, 
was  benefited  by  the  sale. 

When  the  consignment  is  of  articles  which  have  no  market 
'nilue,  such,  for  example,  as  antique  paintings,  statues,  or  yases, 
the  rule  which  has  been  mentioned  will  not  apply.  In  this 
case,  the  goods  had  a  market  Talue,  which  could  easily  be  ascer- 
tained. 

I  am  of  opinion  that  the  court  erred  in  rejecting  eTidence, 
and  in  the  rule  which  it  gave  concerning  the  measure  of  dam- 
ages. 

Judgment  reversed. 

Factor  Sellino  Below  Pbiob  Kaicxd  nr  IvsTBUonoirs  liaUe,  when  and 

^M&not:  See(7eofye  T.  i/ay«iS,26Am.Deo.498.    See,  as  to  the  liability 

of  a  factor  selliDg  on  credit  in  violation  of  instractioins,  BU$8  v.  Arnold^  30 

Jd.  467.    In  8coU  v.  Bogers,  4  Abb.  App.  Deo.  163,  in  an  opinion  of  Baloom, 

J;  a  synopsis  of  which  is  given  in  the  note,  the  principal  case  is  cited  as  an 

aothority  for  the  position  that  an  offer  of  sale  made  by  a  factor  oontraiy  to 

^BstrnctioDS  is  nnimthorized,  and  not  binding  on  the  principal. 

^  HxAuuBB  OF  Damaobs  FOB  Salb  bt  Faotob  AT  LowxB  Pbicb  than  that 

United  in  his  instmctions  is  the  actoal  damage  or  loss  to  the  principal,  and 

Aot  the  difference  between  the  price  at  which  the  goods  were  in  fact  sold  and 

^  price  at  which  the  factor  was  instmcted  to  sell:  Hinde  v.  8mUh^  6  Lana. 

^9  citing  the  principal  case.    See  also  Cftarge  v.  JlieNeiU,  26  Am.  Dec  40S. 

^  ^^>maine  v.  Van  Alien,  26  K.  Y.  315»it  is  held,  adopting  the  role  snggesied 

y  HroAson,  J.,  in  the  principal  case,  that  where  a  factor  sells  at  a  price  less 

uiazi  -ttk&t  at  which  he  is  instmcted  to  sell,  he  will  be  liable  for  any  increase 

^  tHo  xnarket  price  down  to  the  time  of  trial,  or  at  least  to  the  commenoe- 

^xx-t.  of  action,  and  the  same  mle  is  applied  to  a  case  of  wrongful  oonversioii 

^J^^-x^^es  of  corporate  stock.    In  an  action  against  a  telegraph  oompany  for 

T'^^^es  resalting  from  an  incorrect  transmission  of  a  dispatch  sent  to  the 

F^^^^iffs  agent  at  Oswego,  New  York,  by  his  agent  at  Chicago,  whereby  the 

^^^^  was  induced  to  purchase  and  ship  a  large  quantity  of  salt,  which  had 

^^^>^k^Q  in  fact  ordered,  and  the  salt  after  arrival  was  sold  at  a  loss,  the  dif- 

.  *^<2^  between  the  price  at  which  it  was  sold  and  the  market  price  at  the 

*^^^    ^f  shipment,  together  with  the  expense  of  transportation,  allowing 

?7^*-*^|(  for  storage,  was  held  to  be  a  measure  of  damages  sufficiently  favor^ 

.  ^  "t^Ci  the  defendants:  Leonard  v.  Ifew  Torketc  TeL  Co.,  41  N.  Y.  673,  cit- 

^  "^^Q  principal  case.    In  Jliitt$  v.  Cfould,  10  Jones  &  S.  123,  the  principal 

V^  ^^as  cited  to  the  point  that  nominal  danuu^  at  least  must  be  allowed 

^  \>reach  of  a  valid  contract.    See,  as  to  the  measure  of  damages  for  a 

^^'^^'i^^ul  sale  of  stock  by  a  pledgee  thereof,  WU$on  v.  LHOe,  ante,  907,  and 

*^te. 

^^e  principal  case  is  cited  in  Devendorf  v.  Weet^  42  Barb.  229,  «othe  gen* 
^*^  proposition  that  when  a  valid  contract  and  a  breach  are  proved,  the 
^B'^^tiffis  entitled  at  least  to  nominal  damages. 
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Habsis  v.  Glabx. 

[8  Nbw  Tobx  (8  CoMSTOOS) ,  93.] 

Girr  IK  Vnw  or  Dbath,  equally  with  a  gift  between  the  livhig;  reqiiivaa 
for  validity  that  either  the  thing  to  be  given,  or  some  saffioient  meaiui  of 
reducing  it  to  posseesion,  should  be  deliyered  to  the  donee. 

T)baft  does  not  Opsbatx  a8  an  Assiokhent  xtvtil  Aockptbd,  although 
drawn  for  a  specific  sum  and  against  funds  of  the  drawer  in  the  hands  of 
the  drawee.  The  delivery  of  such  draft  unaooepted  is,  therefore,  in- 
operative as  a  gift  in  view  of  death;  and  the  draft  can  not  be  enforoed 
against  the  personal  representatives  of  the  drawer. 

Gms  CAasA  Mobtis  abb  hot  Favobxd,  but  are  against  the  poliey  of  the 
law. 

Ebbob  to  the  Bupreme  court,  to  review  a  judgment  for  plamt- 
iff,  against  executors,  on  a  draft  drawn  by  their  testator;  re- 
ported, 2  Barb.  94.    The  casQ  appears  from  the  opinion. 

B.  F.  Eeaford,  attorney,  and  John  C.  Spencer,  of  counsel,  for 
the  plaintiff  in  error,  the  donee. 

Charles  (y  Conor,  for  the  defendants  in  error,  the  executors. 

By  Court,  Buooles,  J.    The  plaintiff 's  claim  is  founded  on  » 
bill  or  draft  in  these  words: 
«  MESffius.  B.  Clabx  &  Co. 

''  Please  to  pay  Nancy  Harris  or  order,  thirty  thousand  dol- 
lars, and  place  the  same  to  my  account. 

"  New  York,  9th  July,  1844.  SmsBT  Smteh. 

**  (Indorsed.)    Pay  to  the  order  of  Levi  Hairis. 

"NahotHabbis." 

This  draft  was  made  at  New  York,  during  Sidney  Smith's  last 
illness,  and  was  intended  to  take  effect  only  in  case  of  his  death 
before  he  should  be  able  to  reach  the  residence  of  ,his  sister, 
Mrs.  Harris,  in  Chenango  county.  It  was  not  intended  nor  can 
it  be  supported  as  a  gift  inter  vivos;  and  the  question  is,  whether 
it  is  valid  as  a  donatio  mortis  causa  to  entitle  her  to  recover  the 
money  mentioned  in  it  against  the  representatives  of  the  drawer. 

If  the  draft  had  been  accepted  by  Clark  &  Co.,  the  drawees, 
before  or  after  the  death  of  Sidney  Smith,  the  drawer,  it  would 
have  ox>erated  from  the  time  of  Smith's  death,  as  an  assignment 
to  Mrs.  Harris,  of  so  much  money  in  the  hands  of  Clark  &  Co., 
and  it  would  have  afforded  to  the  plaintiff  a  remedy  against 
that  firm.  In  that  case,  it  would  have  been  like  a  gift  of  a 
promissory  note,  or  other  chose  in  action  against  a  third  person; 
and  the  delivery  of  possession  would  have  been  sufficient  to 
make  the  gift  valid,  because,  although  there  was  no  actual  de- 
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livciy  of  the  money,  there  was  a  delivery  of  the  means  of  ob- 
taining the  money.  Thus  far,  the  law  seems  to  be  settled  and 
understood  by  both  parties.  The  cases  cited  at  the  bar,  and 
the  able  and  learned  opinion  given  in  the  supreme  court,  leave 
no  doubt  on  this  point. 

But  the  defendant  insists  that  the  draft,  unaccepted,  did  not 
operate  as  an  appropriation  or  transfer  of  a  title  to  or  lien  u^n 
the  money  in  the  hands  of  Clark  &  Co.,  the  drawers;  that  it 
afforded  to  the  plaintiff  no  remedy  legal  or  equitable  against 
them;  that  it  amounted  only  to  a  promise  by  Smith,  the  drawer, 
to  pay  in  case  Clark  &  Co.  should  fail  to  do  so;  that  the  gift  was 
therefore  imperfect  and  invalid  because  it  was  a  gift  of  a  prom- 
ise to  pay  only,  without  consideration  and  without  delivery  of 
the  thing  given.     If  this  was  the  effect  of  the  draft,  the  case 
^ds  on  the  same  footing,  as  if  the  donor  had  made  and  deliv- 
^i^  to  Mrs.  Harris  his  promissory  note,  as  a  voluntary  gift,  in 
expectation  of  death;  and  if  such  a  gift  is  valid,  the  plaintiff  is 
entitled  to  recover  in  the  present  case,  otherwise  not.     This 
question  was  presented  to  the  supreme  court,  in  the  case  of 
bright  V.  Wright,  1  Cow.  598.    The  plaintiff  in  that  case,  brought 
his  action  on  such  a  note  against  the  executors  of  the  donor,  and 
^  a  verdict,  the  defendants  being  unable  to  prove  the  facts  on 
«ie  trial.     Soon  after  the  trial,  the  defendants  discovered  evi- 
<i^Qce  of  the  fact  that  the  note  was  a  gift  by  the  testator  during 
'^  last  illness;  applied  to  the  circuit  judge  for  a  stay  of  pro- 
^^^dings,  in  order  to  move  for  a  new  trial,  which  the  circuit  judge 
loused;  the  defendants  appealed  from  the  decision,  and  the 
<ase  came  before  the  court  on  a  special  motion.     The  court,  in 
^^  sported  opinion,  said  it  was  clearly  inferable  from  the  facts 
Presented  in  the  affidavits,  that  the  note  was  a  donatio  caiisa 
''^or/us,  and  in  that  respect  was  distinguished  from  the  case  of 
^'wii:  V.  Cox,  18  Johns.  145  [0  Am.  Dec.  191),  cited  by  the  de- 
feudant's  counsel.     They  denied  the  motion  on  that  ground. 
From  the  manner  in  which  that  case  came  before  the  court,  it  is 
t&irly  to  be  presumed,  that  the  point  on  which  the  case  turned 
was  not  argued  by  the  counsel  with  any  careful  preparation,  or 
examined  by  the  court  with  the  same  delibemtion  as  if  the  ques- 
tion had  been  presented  on  a  bill  of  exceptions,  or  a  case  made. 
The  granting  of  new  trials  on  newly  discovered  evidence,  rests 
in  some  degree  in  the  discretion  of  the  court.    The  circuit  judge 
appears  to  have  denied  the  order  for  a  stay  of  proceedings,  on 
the  ground  that  the  defense  was  of  a  nature  not  to  be  favored, 
and  although  the  court  put  their  decision  on  the  ground  thai 
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the  note  was  yalid,  they  may  have  adopted  that  concliision  -with 
less  caution  than  if  the  defense  had  been  of  a  different  character. 

Independent  of  authority,  my  own  judgment  would  have  led 
me  to  the  conclusion  which  the  supreme  court  in  that  case 
adopted.  In  natural  justice,  I  see  no  reason  why  he  who  freely 
and  deliberately  makes  his  note  or  bond  to  another  for  the  pay- 
ment of  a  sum  of  money,  by  way  of  voluntaiy  gift,  should  not 
be  compelled  to  perform  his  engagement.  For,  although  the 
giyer  in  such  case  receives  nothing  in  return,  for  what  he  agrees 
to  give,  the  breach  of  his  promise  may,  by  creating  unfounded 
expectations,  cause  an  injury  to  the  donee,  which  never  would 
have  happened  if  the  promise  had  not  been  made.  But  upon  a 
careful  examination  of  the  previous  and  subsequent  cases,  I  am 
satisfied  that  a  voluntary  promissory  note  without  consideration 
is  not,  as  the  law  now  stands,  the  subject  of  a  valid  gift  bj  the 
maker,  either  as  a  present  donation  or  as  a  gift,  to  take  effect  at 
the  death  of  the  donor. 

Pearson  v.  Pearson,  7  Johns.  26,  was  an  action  of  asgumpsii 
on  a  promissory  note;  and  the  court  said  that  the  validity  of  the 
note  could  not  be  supported  on  the  ground  taken  at  the  trial,  of 
its  being  a  gift;  for  a  gift  is  not  consummate  and  perfect  until  a 
delivery  of  the  thing  promised,  and  until  then,  the  party  may 
revoke  his  promise.  A  promise  to  pay  money  as  a  gift,  is  no 
more  a  ground  of  action,  than  a  promise  to  deliver  a  chattel  as 
a  gift.  It  is  the  delivery  which  makes  the  gift  valid.  In  Fink 
T.  Cox,  18  Johns.  145  [9  Am.  Dec.  191],  a  father  gave  a  note  to 
his  son  for  one  thousand  dollars,  payable  in  sixty  days.  It  was 
a  gift  founded  on  the  consideration  of  natural  love  and  affection 
only.  After  the  father's  death,  the  son  brought  his  action  against 
his  father's  executors.  It  was  held  that  although  such  a  consid- 
eiation  is  sufficient  in  a  deed,  against  all  persons  except  cred- 
itors and  bona  fide  purchasers,  it  was  not  so  in  a  personal  action 
on  an  executory  contract,  and  the  plaintiff  on  that  ground  failed. 
This  was  regarded  as  an  intended  gift  inter  vivos.  The  same 
point  was  decided  in  EoUiday  v.  Atkinson,  5  Bam.  &  Cress.  501. 

Gifts,  however,  are  valid  without  consideration  or  actual  value 
paid  in  return.  But  there  must  be  delivery  of  possession.  The 
contract  must  have  been  executed.  The  thing  given  must  be 
put  into  the  hands  of  the  donee,  or  placed  within  his  power,  by 
delivery  of  the  means  of  obtaining  it.  The  gift  of  the  maker's 
own  note  is  the  delivery  of  a  promise  only,  and  not  of  the  thing 
promised,  and  the  gift  therefore  fails.  Without  delivery,  the 
transaction  is  not  valid  as  an  executed  gift;  and  without 
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sideiation,  it  is  not  Talid  as  a  contract  to  be  executed.  The 
decision  in  Wright  v.  Wright^  1  Cow.  598,  was  fonnded  on  a 
supposed  distinction  in  this  respect,  between  a  gift  inter  vivos 
and  a  danoHo  mortis  causa.  But  there  appears  to  be  no  such 
distinction.  A  deliveiy  of  possession  is  indispensable  in  either 
case.  In  Noble  y.  SmiUi,  2  Johns.  56  [3  Am.  Dec.  899],  Kent, 
C.  J.,  declares,  that  deliveiy  in  both  kinds  of  gifts  is  equally 
requisite,  on  grounds  of  public  policy  and  convenience,  and  to 
prevent  mistake  and  imposition.  Abbott,  C.  J.,  in  HoUiday  v. 
Aikmarh^  which  was  the  case  of  a  gift  of  the  maker's  own  note, 
says  that  a  promissory  note  is  not  good  as  a  doruUio  mortis  causa. 
In  McDoioell  v.  Murdock,  1  Nott  &  M.  239  [9  Am.  Dec.  684], 
Mr.  Justice  Nott  declared,  that  after  examining  all  the  cases 
brought  to  the  view  of  the  court,  he  had  not  been  able  to  dis- 
cover any  foundation  for  the  distiction  made  between  a  donatio 
causa  mofUs  and  any  other  parol  gift  in  respect  to  the  necessiiy 
of  actual  delivery.  In  New  Hampshire,  Vermont,  Massachu- 
setts, and  Connecticut,  it  has  been  expressly  decided  that  a 
gift  by  the  maker  of  his  own  promissory  note  can  not  be  sus- 
tamed  as  a  donatio  causa  mortis:  Copp  v.  Sawyer^  6  N.  H.  386; 
EoQjey  v.  Adams,  16  Vt.  206  [43  Am.  Dec.  508];  Parish  v.  Stme, 
14  Pick.  198  [25  Am.  Dec.  378];  Baymond  v.  SeUick,  10  Conn. 
485.  And  in  Craig  v.  Craig,  3  Barb.  Ch.  116,  published  since 
the  argument  of  the  present  case,  the  late  Chancellor  Walworth 
concurs  in  overruling  the  case  of  Wright  v.  Wright.  So  far, 
therefore,  as  this  point  may  affect  the  question  in  controversy  in 
this  case,  it  must  be  regarded  as  settled  against  the  decision  in 
Wright  v.  Wright,  and  that  the  gift  of  the  draft  in  question  must 
&il,  if  it  is  to  be  enforced  only  as  an  executory  contract  against 
the  representatives  of  the  donor. 

A  donatio  mortis  causa  takes  effect  from  the  time  the  gift  is 
made,  but  it  is  revocable  during  the  life  of  the  donor.  If  not 
levoked  during  his  life,  the  title  of  the  donee  becomes  absolute 
at  his  death;  and  by  relation,  from  the  time  of  the  delivery :  1 
Williams  on  Executors,  552.  There  was  no  revocation  of  the 
gift  in  controversy  by  the  donor,  and  it  became  absolute  at  his 
death,  if  there  was  a  sufficient  delivery  of  the  thing  given  during 
his  life;  and  this  depends  on  the  question,  whether  the  draft 
without  acceptance  gave  to  Mrs.  Harris  a  remedy  against  Clark 
&  Co.,  either  in  law  or  equify,  to  recover  the  money.  In  othei 
words,  did  the  draft  operate  as  an  assignment  or  appointment 
to  her  of  so  much  money  in  the  hands  of  Clark  &  Co.,  or  create 
\  lien  upon  it,  to  be  enforced  against  them?    11  wo,  the  deliveij 
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was  sufficient,  because  the  instrument  delivered  was  the  means 
by  which  the  money  could  be  obtained  from  a  third  person.  It 
is  on  this  reason  that  the  gift  of  a  bond  or  other  evidence  of 
debt  due  from  a  third  person  is  valid:  Snellgrove  v.  Bailey,  3 
Atk.  214;  CovUarU  v.  Schuyler,  1  Paige,  316;  Wells  v.  Tucker,  3 
Binn.  366;  Gardner  v.  Parker,  3  Mad.  184. 

The  draft  in  question  is  not  a  check  on  a  bank  or  on  a  banker, 
but  an  inland  bill  of  exchange.     One  of  the  characteristics 
which  distinguish  a  check  from  a  bill  of  exchange  is  that  a 
check  is  always  drawn  on  a  bank  or  banker:  In  Oie  Matter  of 
Brown,  2  Stoiy,  502.     B.  Clark  &  Co.  were  the  late  partners  of 
Sidney  Smith,  but  they  do  not  appear  to  have  been  bankers. 
The  instrument  in  question  has  the  form  and  requisites  of  an 
inland  bill  of  exchange.     It  is  payable  absolutely  and  at  all 
events,  and  not  out  of  a  particular  fund,  to  the  order  of  Mrs. 
Harris,  and  is  indorsed  by  her.     It  is  not  necessary  for  the  pur- 
pose of  giving  it  the  character  of  a  bill  of  exchange  that  a  time 
should  be  specified  for  the  payment  of  the  money.    Bills  of  ex- 
change, foreign  or  inland,  may  be  drawn  payable  on  demand; 
and  a  bill  in  which  the  time  of  payment  is  not  expressly  speci- 
fied is,  by  implication  of  law,  payable  on  demand:  Story  on 
Bills,  sec.  50.    It  is  clearly  settled  that  no  action  at  law  will  lie 
in  favor  of  the  holder  of  a  bill  of  exchange  against  the  drawee 
unless  he  accepts  the  bill:  2  Stoiy'sEq.  Jur.  1043.     The  re- 
search of  the  counsel  for  the  plaintiff  has  not  enabled  me  to 
find  a  case  where  it  has  been  held  that  upon  a  negotiable  bill 
of  exchange  the  drawee  has  been  made  liable  in  equity  to  the 
holder  of  the  bill  without  his  acceptance  or  assent.     Such  an 
instrument  gives  to  the  holder  no  lien  upon  the  funds  in  the 
hands  of  the  drawee.     It  is  said  by  Mr.  Chitty,  in  the  first  page 
of  his  treatise  on  bills,  that  a  bill  of  exchange  operates  as  an 
assignment  to  the  holder  of  the  debt  due  from  the  drawee;  and 
the  same  observation  is  to  be  found  in  several  adjudged  cases. 
But  the  true  doctrine  will  be  found  stated  in  MandeviUe  v. 
Welch,  5  Wheat.  286.    In  delivering  the  opinion  of  the  supreme 
court  of  the  United  States,  Mr.  Justice  Story,  in  that  case, 
observed,  that  it  had  been  said  ''  that  a  bill  of  -exchange  is  in 
theory  an  assignment  to  the  payee  of  a  debt  due  from  the 
drawee  to  the  drawer.     This  is  undoubtedly  true  when  the  bill 
has  been  accepted,  whether  it  be  drawn  on  general  funds,  or  a 
specific  fund,  and  whether  the  bill  be  in  its  own  nature  nego- 
tiable or  not;  for  in  such  case  the  acceptor,  by  his  assent,  binds 
and  appropriates  the  funds  for  the  use  of  the  payee.    But  where 
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an  order  is  drawn  on  a  general,  or  on  a  partionlar  fund  for  a 
part  only,  it  does  not  amount  to  an  assignment  of  that  part,  or 
gire  a  lien  on  the  drawee,  unless  he  consent  to  an  appropriation 
by  an  acceptance  of  the  draft." 

In  Tieman  y.   Jackson,  5  Pet.  580,  an  attempt  was  made 

to  charge  the  drawee  of  a  bill  of  exchange  with  the  payment  of 

its  amount  after  it  had  been  protested  and  dishonored.     The 

drcnmstances  were  special.     On  the  day  of  the  dato  of  the  bill, 

y  the  drawer  assigned  to  the  drawee  for  the  payment  of  this  bill 

^  asd  others  the  proceeds  of  a  shipment  of  tobacco,  then  on  its 

^  I  way,  and  consigned  to  the  drawee,  which  the  drawee  afterwards 

J   '  received  and  converted  into  cash.     But  the  drawee  being  a 

J  creditor  of  the  drawer  of  the  bill,  had  the  property  attached  and 

Bold,  and  instead  of  paying  the  bill  applied  the  proceeds  to  his 

own  use.     It  was  held  that  the  plaintiff  was  not  entitled  to 

recover.     The  bill  was  drawn  by  Fletcher  upon  Tieman  in 

favor  of  Johnson,  and  the  ground  of  the  decision  was  that, 

although  Tieman  was  accountable  to  Fletcher  for  the  proceeds 

of  the  cai^o,  Fletcher  could  not  make  him  the  debtor  of  John- 

^c,  without  his  owti  consent.     There  was  in  that  case,  not 

ODjy  a  bill  of  exchange,  but  an  express  assignment  of  the  fund 

'^^des;  and  yet  it  was  held  that  the  action  would  not  lie  in 

A  For  of  the  assignee  without  a  promise  by  the  debtor  to  pay 

^^  instead  of  the  original  creditor.    An  attempt  was  made  also 

^  -^^iff"^'  Pope,  to  recover  against  the  drawee  of  a  bill  of  ex- 

^^^e  without  acceptance,  on  the  ground,  substantially,  that 

^B  instrument  was  not  a  bill  of  exchange,  but  intended  as  an 

^^p    on  a  special  fund;  but  the  attempt  failed.     The  instru- 

'^^t  -vrafi  in  form  a  bill  of  exchange.     And  Mr.  Justice  Bron- 

^^»  in  the  opinion  of  the  court,  says:  "  It  would  be  enough  to 

V  tl^^t  a  written  instrument  which  is  perfectly  plain  and  ex- 

Piioit;    on  its  face  can  not  be  changed  into  something  else  by 

^y  i^iiquiry  into  extrinsic  facts.     It  must  speak  for  itself."    He 

^J'^^^^r  said  that  the  debt  due  from  the  drawee  to  tile  drawer  of 

^  blU  was  a  chose  in  action  which  could  not  be  transferred  so 

^  "^  ^ve  the  assignee  the  right  to  sue  in  his  own  name,  except 

^  ^ix^  form  of  an  accepted  bill  of  exchange. 

**-^^8e  were  actions  at  law;  but  it  is  said  that  a  different  rule 

j'J^^'^^^ils  in  equity,  and  we  are  referred  to  2  Story's  Equity,  sec. 

^^,  to  show  that  the  holder  of  a  bill  of  exchange  has  an  equi- 

*^  lien  on  the  funds  in  the  hands  of  the  drawee,  which  may 

^^x=x  forced  against  him  without  his  acceptance  or  assent.     This 

^'O.doubtedly  true  with  respect  to  drafts  on  a  special  fund, 
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which  are  not  bills  of  exchange;  and  it  will  be  found  on  a  care- 
ful reading  of  the  section  referred  to,  and  of  the  cases  quoted 
in  the  notes,  that  the  commentator  is  speaking  of  orders  to  pay 
over  particular  debts,  and  drafts  on  particular  funds,  and  not  of 
bills  of  exchange  proper.  The  cases  cited  on  the  argument  are 
of  the  same  description  excepting  a  few  mere  dida.  In  Peyton 
Y.  ffaUett,  1  Gai.  863,  the  point  arose  on  an  order  by  the  plaintiii 
to  pay  White,  a  witness,  a  certain  sum  out  of  the  money  to  be 
recovered  in  that  suit.  Cutis  y.  Perkins^  12  Mass.  206,  was  the 
case  of  a  draft  made  by  Abbott,  the  owner  and  master  of  a  ship, 
payable  out  of  certain  freight  and  primage  due  him  ^m  the 
defendant.  The  draft  was  accepted  and  paid  by  the  defendant. 
Afterwards  the  administrator  of  the  drawer  brought  an  action 
for  the  freight.  The  draft  was  held  to  be  an  assignment  of  Ab- 
bott's claim  for  the  freight.  Row  v.  Dawson^  1  Yes.  331,  waa 
the  case  of  a  draft  made  by  Gibson,  for  certain  sums  payable  out 
of  certain  moneys  due  him  from  the  exchequer.  In  Teaies  t. 
Groves,  1  Yes.  jun.  281 ,  the  first  observation  of  the  lord  chancellor 
in  giving  his  opinion  is,  *'  the  order  was  not  a  bill  of  exchange  be- 
ing payable  out  of  a  particular  fund."  Lett  v.  Morris,  4  Sim. 
607,  was  the  case  of  a  draft  payable  out  of  moneys  due  on  a 
building  contract.  In  Weston  v.  Barker,  12  Johns.  276  [7  Am. 
Dec.  319J,  there  was  an  assignment  of  certain  policies  of  insur* 
ance  in  trust  to  hold  the  balance  of  money  payable  thereon, 
subject  to  the  order  of  the  assignor.  The  trust  was  accepted  in 
writing,  and  the  assignor  ordered  the  trustee  to  account  for  the 
balance  to  the  plaintiff.  It  was  not  the  case  of  a  bill  of  ex- 
change. Clarke  v.  Adair,  cited  in  Master  v.  MUer,  4  T.  B. 
343,  was  the  draft  by  an  officer  on  the  agent  of  his  regiment, 
payable  out  of  the  first  money  which  should  become  due  to  him 
for  arrears. 

These  cases  establish  the  rule  that  a  draft  payable  out  of  a 
particular  fund  operates  as  an  assignment  pro  tanto  to  the 
drawee;  that  an  accepted  bill  of  exchange  operates  in  the  same 
way;  but  none  of  them  go  the  extent  of  giving  that  effect  to  a 
bill  not  accepted.  The  only  case  I  have  been  able  to  find,  favor- 
ing a  different  doctrine,  is  that  of  Corser  v.  Craig,  1  Wash.  0. 
0.  424,  concerning  which  it  is  only  necessary  to  say,  that  so  far 
as  it  might  affect  the  question  now  in  hand,  it  is  overruled  by 
the  case  of  MandeviUe  v.  Welch,  heretofore  referred  to;  and  the 
principle  appears  to  be  firmly  established  that  a  bill  of  exchange 
does  not  of  itself  give  to  the  holder  either  at  law  or  in  equity  a 
lien  upon  the  funds  of  the  creditor  in  the  hands  of  the  debtor, 
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until  after  acoeptanoe  by  the  latter.  A  different  role  would  be 
inconvenient  and  dangerons,  becaose  it  would  enable  the  cred- 
itor, by  drawing  bills,  to  entangle  his  debtor  in  litigation  with 
a  stranger  (and  not  only  with  one,  but  with  any  number  of 
strangers),  in  regard  to  the  accounts  and  transactions  between 
him  and  his  creditor. 

The  authorify  on  which  the  plaintiff's  counsel  mainly  relied^ 
upon  the  argument,  was  the  case  of  Lawson  v.  Lawson,  1  P. 
Wms.  4dl.  In  that  case  the  testator  on  his  death-bed  drew  a 
bill  upon  his  goldsmith  to  pay  one  thousand  pounds  to  his  wife, 
and  declared  in  a  note  in  his  own  handwriting  on  the  bill  that 
Uie  money  was  to  buy  her  mourning  and  to  maintain  her  until 
her  jointure  should  become  due:  See  Ibie  y.  HUbert,  2  Yes.  jun. 
120.  The  master  of  the  rolls  held  the  gift  valid  as  a  donoHo  catiM 
marHs,  and  to  operate  as  an  appointment;  and  he  further  said 
that  being  for  mourning,  it  might  operate  like  a  direction  given 
for  his  funeral,  which  ought  to  be  observed,  although  not  in  his 
will.  Lord  Loughborough  afterwards,  in  IbUe  v.  BUbert,  2  Ves. 
Jan.  121,  says  that  the  decision  in  Lawson  v.  Laioson  was  right, 
but  that  the  report  in  Peere  Williams  is  inaccurate,  and  does 
not  show  the  raiio  decidendi;  and  that  *'  taking  the  whole  will 
together,  it  is  an  appointment  of  the  money  in  the  banker's  hands 
to  the  extent  of  one  thousand  pounds  for  the  particular  pur- 
pose expressed  in  a  written  appointment,  which  is  a  purpose  that 
necessarily  supposes  death.  Therefore  that  case  is  perfectly 
well  decided."  The  obscurity  in  regard  to  the  true  reason  of 
the  decision,  is  not  perhaps  entirely  removed  by  the  observa- 
tions of  Lord  Loughborough.  If  by  the  word  "  appointment" 
is  meant  a  direction  which  tiie  executors  were  to  cany  into  effect, 
then  the  paper  was  testamentary. 

But  the  master  of  the  rolls  could  not  have  regarded  it  in  that 
light,  for  he  did  not  require  the  paper  to  be  proved  in  the  ec- 
clesiastical court.  In  this  state  it  would  be  a  palpable  violation 
of  the  statute  concerning  wills,  to  hold  the  gift  valid  on  the 
ground  of  its  being  testamentaiy  in  its  nature.  But  if  an  ''  ap- 
pointment "  meant  an  appropriation  of  the  money  to  a  specific 
purpose  for  the  benefit  of  the  wife,  then  it  was  in  effect  an  as- 
signment or  transfer  to  her  for  that  puri>ose,  and  that  is  the 
sense  in  which  I  understand  the  word  to  have  been  used.  It 
WBS  so  understood  by  Chancellor  Walworth  in  Craig  v.  Craig, 
8  Barb.  Ch.  118.  And  yet  Lord  Loughborough,  in  Taie  v.  EU-^ 
Urt,  says,  **  But  upon  that  decision,  Lawson  v.  Zatoson,  I  can 
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not  say  that  in  all  erents  drawing  a  cash  note  upon  a  banlcer  is 
an  appointment  of  the  money  in  his  hands." 

The  reportof  the  case  in  Peeie  Williams  is  obeooie  in  another 
respect.  It  does  not  show  who  was  the  plaintiff  nor  who  were 
defendants.  But  it  is  to  be  gathered  from  Lord  Longhboroug^h's 
statement  of  the  case,  from  the  register's  book,  that  thp  bill  -was 
filed  by  the  executors  against  the  wife  and  the  banker.  The 
object  of  the  bill,  therefore,  must  have  been  to  restrain  the 
banker  from  paying  the  money  to  the  wife  upon  the  draft.  It 
was  not  therefore  a  bill  by  the  wife  to  enforce  the  performance 
and  completion  of  the  gift,  in  which  case  the  decision  might 
well  have  been  against  the  donee  on  the  established  principle 
that  a  court  of  equity  will  not  lend  its  aid  to  give  e£Eect  to  an 
imperfect  Toluntary  conveyance.  But  it  was  a  suit  for  the 
purpose  of  stopping  the  payment  by  the  banker  of  money  in 
his  hands  which  had  been  ''appointed,"  appropriated,  or  as- 
signed to  the  wife,  and  which  was  about  to  pass  into  her  hands 
without  the  aid  of  any  legal  proceeding.  In  such  a  case  a  conrt 
of  equity  might  justly  refuse  to  interfere  either  for  the  purpose 
of  restraining  or  of  enforcing  the  completion  of  an  imperfectly* 
executed  gift. 

But  assuming  that  the  judgment  in  Lawsan  y.  Lavmon  was 
founded  on  the  principle  that  the  draft  in  that  case  operated  as 
an  immediate  assignment  of  so  much  of  the  testator's  funds  in 
the  hands  of  his  banker,  and  as  a  deliyery  of  the  money,  the 
decision  does  not  support  the  plaintiff's  claim  which,  on  the 
eTidence  in  the  case,  appears  tu  be  foxmded  on  an  unaccepted 
bill  of  exchange,  and  not  on  a  check  on  a  banker,  as  in  the  case 
last  cited.  The  former  instrument  is  clearly  not  an  assignment 
of  the  fund  in  the  hands  of  the  drawee  so  as  to  create  a  lien 
upon  it  in  favor  of  the  holder;  while  a  check  on  a  bank  is  said 
in  many  cases  to  operate  as  a  transfer  from  the  time  of  its  pre- 
sentment or  notice  to  the  bank.  There  are  plausible,  if  not 
solid,  reasons  for  this  distinction,  arising  out  of  the  course  of 
business  and  the  mutual  understanding  between  banks  and 
their  customers.  The  customer  deposits  his  money  in  a  bank 
for  safe  keeping,  with  the  understanding  that  he  may  draw  by 
checks  in  such  sums,  and  at  such  times,  as  may  suit  his  con- 
venience. The  bank  or  banker  receives  it  on  that  condition, 
and  undertakes  to  keep  the  amoxmt  and  pay  the  money  accord- 
ingly. Checks  are  used  and  treated  as  cash,  and  by  the  course 
of  business  they  are  paid  by  the  bank  or  banker  on  whom  th^ 
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are  drawn,  with  the  same  punotnality  and  oeriainty  as  if  the 
deposits  were  specifically  the  money  of  the  customers.     Checks 
^  are  therefore  practically  equiyalent  to  a  transfer  of  so  much  of 

the  fand  deposited. 

Bills  of  exchange  on  persons  of  other  occupations  are  not  al- 
ways paid  or  exx>ected  to  be  paid  with  the  same  precision  or 
punctuality.  There  may  be  more  uncertainty  with  respect  to 
the  aiQount  of  funds  in  the  hands  of  the  drawee:  the  funds  may 
not  be  in  casii  or  convertible  immediately  into  cash.  Bills  are 
dually  drawn  at  longer  time,  and  are  frequently  taken  more 
on  the  general  credit  of  the  drawer,  and  with  less  certainty  of 
acceptance  and  payment  by  the  drawee,  than  checks  on  a  bank 
or  banker,  where  the  credit  is  founded  on  actual  cash  in  deposit, 
'niere  is  moreover  no  such  obligation,  on  the  part  of  debtors  in 
§Q&eral,  as  in  the  case  of  banks  and  bankers,  to  pay  their  debts 
1  *  ^  parcels,  and  in  such  sums,  and  at  such  times  upon  such  drafts 

X  -  ^  ^^y  suit  the  convenience  of  their  creditors. 

m  .  ^ut  whether  a  bank  check  operates  in  favor  of  the  holder  as 

dr  <  .,  ^^gnment  of  the  fund,  so  as  to  give  him  a  remedy  against 

.  **'^  ^b^awee,  who  refuses  to  accept  or  pay,  is  perhaps  yet  unset- 

ay  /  tied'     See  In  the  maUer  of  Brovm,  a  bankrupt,  2  Story,  616; 

h^Jccr^  V.  The  Leather  Manuf.  Bank,  11  Paige,  617.  And  it  is 
not  necessary  to  determine  it  with  a  view  to  the  case  under  con- 
Biier^^tion.  We  have  already  seen  that  the  plaintiff  has  no  rem- 
^y*  legal  or  equitable,  upon  his  bill  of  exchange  against  the 
^^^^^r:  and  that  as  against  the  representatives  of  the  drawer  it 
^  '^^^tiliout  consideration. 

-^-^^uming,  us  we  must  in  this  case,  that  the  draft  is  genuine, 
**^^*^    is  no  doubt  of  the  intention  of  Mr.  Smith  to  give  the 
'ttotx^y  in  question  to  his  sister — and  I  come  to  a  conclusion 
•S^ixist  her  right  with  reluctance — a  reluctance  qualified,  how- 
^^^»  by  the  belief  that  the  clear  policy  of  the  law  is  against  the 
c^co-oragement  of  gifts  of  this  nature.     They  are  essentially 
^^^'^^timentary ;  they  are  to  take  effect  only  in  case  of  the  testator's 
u^ath,  and  they  are  revocable  during  his  life.     The  same  con- 
siderations of  prudence  and  caution  which  induced  the  legisla- 
^  to  require  wills  of  personal  estate  to  be  executed,  published, 
and  attested  with  great  formality,  would  seem  to  forbid  these 
ioforraal  dispositions  of  property  in  expectation  of  death.     The 
temptation  to  fraud  and  imposition  in  regard  to  these  gifts  is 
as  powerful  and  as  dangerous  as  in  the  case  of  wiUs,  and  yet 
has  been  left  unchecked  and  unregulated  by  statute:  and  they 
ought  not  to  be  tolerated  by  the  courts,  unless  they  are  attended 
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by  all  fhe  reqiuBites  which  the  common  law  preeoxibes  to  gira 
them  Talidity. 

Jewbtt,  G.  J.,  and  Gabddieb  and  Hott,  JJ.,  oonooned. 

Gadt,  SHANSLAin),  and  Stbono,  JJ.,  were  for  rerersaL 

Judgment  affirmed. 

Gifts  Causa  Mobus,  VALXDirr  or,  ik  Genbral:  See  HoUeffY,  Adaam^ 
42  Am.  Dec  508,  and  note  referring  to  prior  caaes  in  this  series:  Brown  t. 
Braum^  46  Id.  328.  That  the  policy  of  the  law  is  against  snch  gifts  is  a 
point  to  which  the  principal  case  is  cited  in  DelmoUe  v.  Taylor,  1  Redf.  428; 
Eenney  ▼.  Public  Adminidraior,  2  Bradf.  321.  Bat  if  such  a  gift  is  perfected 
by  delivery  daring  the  donor's  life,  it  is  good:  WiUiams  v.  Fitch,  18  N.  Y. 
648,  citing  the  principal  case.    See  also  cases  cited  post,  under  "  Delivery.  ** 

Gifts  or  Notes  and  Othsb  Choses  ik  Acttion  Causa  Mobtis:  See 
Bradley  v.  Hunt,  23  Am.  Dec.  597,  and  the  note  thereto,  discussing  this  sub- 
ject; Orover  v.  Orover,  35  Id.  310;  Brown  v.  Brown,  46  Id.  328,  and  citations 
in  the  notes  thereto.  That  the  note  of  a  third  person  may  be  so  given,  aem 
Fulton  V.  FSdton,  48  Barb.  592,  and  Pe^field  v.  Thayer,  2  £.  D.  Smith,  909^ 
citing  the  principal  case. 

Gift  op  Donob's  Own  Note  not  Valid  as  Donatio  Causa  Mobtib: 
See  HoUey  v.  Adams,  42  Am.  Dec.  508,  and  note.  The  same  doctrine  is  laid 
down,  citing  the  principal  case,  in  Pei^fidd  v.  Thayer,  2  K  D.  Smith,  309; 
Howland  v.  Fort  Edward  Paper  Mill  Co.,  8  How.  Pr.  511;  Whitaierv.  Whit- 
aher,  52  N.  Y.  373.  In  Brock  v.  Barnes,  40  Barb.  531,  it  is  held,  upon  the 
same  principle,  that  an  instrument  giving  an  annuity  is  not  a  valid  gift. 

Deltvbbt  is  Essential  to  VALiDmr  of  Girr  Caosa  Mortis  or  inter 
vivos.  See  on  this  point,  and  also  as  to  what  is  a  safiBcient  delivery.  Noble  t. 
Smith,  3  Am.  Dec  399;  Bullock  v.  Tinnen,  6  Id.  562;  Beid  v.  Coleoek,  9  Id. 
729;  McDoweU  v.  Murdock,  Id.  684;  BlaJce  v.  Jones,  21  Id.  530;  Priester  t. 
Priester,  23  Id.  191;  Bradley  v.  Hunt,  Id.  597;  Gilmore  v.  Whitesides,  31  Id. 
563;  Hall  v.  HowanTs  Adm*rs,  33  Id.  115;  Bomeman  v.  Sidlmger,  Id.  627; 
Sims  V.  Sims,  Id.  293;  In  re  CampbelVs  Estate,  47  Id.  503.  That  such  de- 
livery is  necessary  to  consummate  a  gift,  whatever  may  be  the  subject  or 
nature  or  purpose  of  it,  lb  held,  citing  the  principal  case,  in  Oeary  v.  Page,  0 
Bosw.  298;  Hunter  v.  Hunter,  19  Barb.  636;  Allen  v.  Cowan,  28  Id.  101;  Brink 
V.  Gould,  7  Lans.  427;  Phelps'  ExW  v.  Pond,  23  N.  Y.  78;  Baskei  v.  HasseU, 
107  U.  S.  612.  A  mere  promiBe  to  give  is  not  enough:  Oeary  v.  Page,  9  Bosw. 
298;  Phdps'  ExW  v.  Pfmd,  23  N.  Y.  78.  This  is  the  ground  upon  which  a 
gift  of  the  donor*s  own  note  can  never  be  valid.  It  is  the  gift  of  a  mere 
promise.  The  thing  given  must  be  placed  absolutely  in  the  donee's  control: 
Curry  v.  Powers,  70  N.  Y.  215.  But  a  written  assignment  is  not  essential 
whether  the  thing  given  is  a  chose  in  action  or  not:  Pierce  v.  Boston  Savingt 
Bank,  129  Mass.  431;  especially  in  the  case  of  a  gift  causa  mortis:  Johnson  y. 
Spies,  5  Hun,  470.  A  gift  of  a  depositor's  bank-book  without  an  assigmment 
is  a  good  gift  of  the  deposit:  Pierce  v.  Boston  Savings  Basik,  129  Mass.  43L 
That  an  assignment  is  not  essential,  see  also  Orover  v.  Orover,  35  Am.  Dec 
319;  Brown  v.  Brown,  46  Id.  328.  And  generally,  whatever  is  sufficient  tt 
place  the  thing  or  fund  given  under  the  donee's  control,  so  that  nothing  further 
b  necessary  on  the  part  of  the  donor  to  give  possession,  is  enough:  Fsiion 
V.  FvUcn,  48  Barb.  592.    An  assignment  of  bank  stock,  reserving  the  right  te 
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^1m  angnor  to  odDeei  the  dividends  for  life,  if  held,  in  Cfrtmifford  t.  Doa^  5 
Hon,  510,  to  be  a  good  gift. 

D&AR  AS  AssxoNMXNT.— In  Qibton  V.  Coohe^  32  Am.  Deo.  194,  it  is  held 
^hat  a  draft  by  a  creditor  npon  his  debtor  for  the  whole  debt  Ib  a  valid  as- 
^S>u&ent  of  it,  but  that  a  draft  for  part  of  it  is  not  a  good  assignment  unless 
••ented  to  by  the  debtor.  In  Payjht  v.  Mayor  etc  o/MobUe^  37  Id.  744,  it 
is  held  that  an  acceptance  by  the  payor  is  not  essential  to  an  assignment  oi  a 
^  ^laim.  -That  an  unaccepted  bill  or  draft  not  drawn  upon  a  particular  fund  is 
^ot  a  valid  assignment,  and  creates  no  liability  upon  the  drawee,  and  no  lien 
■&  favor  of  the  payee  at  law  or  in  equity,  is  held,  citing  the  principal  case,  in 
^W  V.  Bmk  <ijr  North  America,  49  Barb.  229;  HaU  ▼.  Bt^ffalo,  2  Abb.  App. 
^-  307;  a  C,  1  Keyes,  199;  Winter  v.  Drury,  5  N.  Y.  630;  Ohapman'Y. 
2^  6  Id.  416;  Attorney  General  v.  Cantinentai  Life  Ine.  Co.,  71  Id.  830; 
^°^1>A  V.  Canby,  1 1  Nat.  Bank.  Reg.  30^,  303.  So  in  the  case  of  a  oheokx 
^^  NaUonaX  Bank  v.  Fourth  Natumal  Bank,  46  N.  Y.  87;  DwMon  v. 
^  -  h^"*  ^  ^^  ^^*    ^^  when  a  draft  is  dravm  on  a  particular  fimd  specified, 

I>^  s  good  equitable  assignment  even  without  aooeptanoe:  SkittUewoirik  ▼. 
^IJ^  7  Eobt  (N.  Y.)  162;  Alger  v.  8coU,  64  N.  Y.  16,  jier  Bvl,  a,  dis- 
^^;  Mwnger^r.  Shamum,  61  Id.  26a 
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State  t;.  HniDRigrH, 

(9  iBBDSLL'i  Law,  499.] 
DfOV  TBI  SUPP««inOK  OF  THE  TrUTH  OF  THX  FaCTS  Afl  BXIVO  AOBMMD  OB 

Found  by  the  jury,  in  a  proeecution  for  homicide,  it  is  the  province  and 
the  duty  of  the  court  to  inform  the  jnry  what  the  degree  of  the  homicide  ia. 

Whbther  tuxrb  was  Express  Mauox  on  Part  of  Aocused,  in  caae  of  a 
homicide,  is  a  question  of  fac^  to  be  determined  by  the  jury.  And 
whether  or  net  previous  malice  on  his  part  continued  up  to  the  ttme  of 
the  killing  is  not  a  fact  to  be  proved  by  witnesses,  but  an  inference  to 
be  drawn  by  the  jury. 

Law  Presumes  Mauge  froic  Fact  of  Homicide,  and  matter  of  eztenoatioo 
must  arise  out  of  the  evidence  of  the  killing  itself,  or  must  be  otherwise 
proved  by  the  accused. 

Where  Two  Persons  Engage  in  Sudden  Combat,  and  after  they  become 
heated  thereby,  one  of  them  seizes  a  deadly  weapon,  or  uses  cue  in  his 
hands,  having  no  intention  to  |ise  it  when  the  combat  commenced,  and 
slays  his  adversary,  his  offense  is  manslaughter  only.  But  where  an 
armed  man  attacks  a  feeble  unarmed  man,  who  seeks  to  avoid  the  con- 
flict,  and  gives  a  mortal  blow  with  a  weapon  prepared  beforehand,  he  is 
guilty  of  murder. 

Court  in  Which  Trial  Takes  Place  is  the  Proper  One  to  Judge  of  the 
truth  or  sufficiency  of  the  causes  assigned  for  a  motion  for  a  continuance 
or  removal  of  a  triaL 

Indictment  for  murder.  The  prisoner,  at  whose  instance  the 
place  of  trial  had  once  been  removed,  applied  for  a  second  re- 
moval, on  his  affidavit,  which  stated  certain  matters  which  led 
him  to  believe  that  he  could  not  have  a  fair  trial.  The  court 
refused  this  motion,  and  also  a  motion  for  a  continuance  on 
account  of  the  absence  of  witnesses.  Upon  the  evidence  intro- 
duced on  the  trial,  the  prisoner's  counsel  asked  the  court  to 


Digitized  by 


Google 


June,  1849J  Siaxb  t;.  HiLDBKrH.  865 

iiiBtniotthe  jnxy  iliat  it  was  a  case  of  mutual  combat,  in  which  the 
offense  was  extenuated  from  murder  to  manslaughter.  This  the 
court  refused  to  do,  but  instructed  them  that  if  two  persons  en- 
gage in  a  sudden  combat,  and  after  they  have  become  heated 
by  the  combat,  one  of  them  seizes  a  deadly  weapon,  or  uses  one 
in  his  hands,  having  no  intention  to  use  it  when  the  combat 
commenced,  and  slay  his  adversary,  it  is  but  manslaughter. 
The  jury  convicted  the  defendant  of  murder,  and  he  appealed. 

AJUomey  general^  for  the  state. 

No  counsel  for  the  defendant. 

By  Court,  Bufiih,  G.  J.  The  court  finds  no  error  in  the 
record.  It  is  the  undoubted  province  and  duty  of  the  court  to 
inform  the  jury,  upon  the  supposition  of  the  truth  of  facts,  as 
being  agreed  or  found  by  the  jury,  what  the  degree  of  the 
homicide  is:  Fost.  266;  State  v.  WdUcer,  Term  (N.  C),  231.  If 
it  were  not  so,  there  would  be  no  rule  of  law  by  which  a  killing 
could  be  determined  to  be  murder,  but  the  whole  matter  of 
malice  or  alleviation  would  fall  to  the  discretion  and  decision  of 
the  jurors  in  each  particular  case,  and  there  would  be  no  mode 
of  reviewing  it,  so  as  to  reverse  the  decision,  though  erroneous. 
There  could  be  no  tyranny  more  grievous  than  that  of  leaving 
the  citizen  to  the  prejudices  of  jurors,  or  the  discretion  of  judges, 
as  to  what  ought  to  be  deemed  an  offense  which  should,  or  should 
not,  deprive  him  of  his  life.  The  only  securiiy  for  the  accused 
is  for  the  law  to  define,  a  priori,  what  shall  constitute  a  crime, 
and,  in  the  case  of  capital  punishment,  when  it  shall  be  inflicted. 
It  is  one  of  the  praises  of  our  law,  that  such  have  always  been 
its  provisions.  The  presiding  judge,  therefore,  did  not  tran* 
Boend  his  power,  but  performed  simply  his  duty,  in  directing  the 
jury  upon  the  point  whether  the  killing  here  amounted  to  murder 
or  manslaughter,  taking  the  facts  to  be  as  deposed  to  by  the 
witnesses.  The  truth  of  the  evidence,  as  far  as  appears,  was  not 
indeed  contested  on  the  part  of  the  prisoner.  On  the  contrary, 
he  assumed  it  to  be  true,  when  he  prayed  an  instruction  upon 
it,  in  general  terms,  that  this  was  one  of  those  cases  of  mutual 
combat  in  which  the  law  holds  a  killing  to  be  but  manslaughter. 
The  only  question,  then,  is,  whether  the  court  ought  to  have 
given  the  instruction  asked,  or  whether  that  given  was  wrong; 
for  an  error,  in  either  respect,  would  entitle  the  prisoner  to  a 
v^tre  de  novo.  But  we  are  of  opinion  that  there  is  no  such 
error.  For,  upon  the  supposition  that  the  evidence  was  true, 
the  court  holds  clearly  that  the  prisoner  was  guilty,  not  merdj 
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of  iDansIaiighter,  but  of  murder,  in  point  of  law;  and  that  the 
malice,  neoessaxy  to  constitnte  the  killing  murder,  was  implied 
by  the  law  and  was  properly  declared  by  the  court.  It  is  true, 
there  was  eridence  given  of  express  malice,  that  is,  of  a  previous 
ill-will  of  the  prisoner  towards  the  deceased  and  threats  of  kill- 
ing him,  and  some  evidence  tending  to  show  that  the  prisoner, 
np  to  the  period  of  the  homicide,  harbored  such  ill-will,  and 
went  to  the  place  for  the  purpose  of  killing  Taylor,  or  doing  him 
great  harm.  It  may  be  that  the  evidence  on  that  point  might 
have  been  thought  by  the  jury  to  establish  the  inferences  to 
which  it  tended. 

Whether  it  was  or  not,  it  is  purely  a  matter  of  &ct  whether, 
after  such  an  interval  between  the  threats  and  the  killing,  the 
prisoner  acted  on  the  old  grudge  on  this  occasion,  as  well  as 
whether  such  previous  malice  existed,  and  neither  the  presiding 
judge  nor  this  court  has  authority  to  form  an  opinion  upon  it. 
His  honor,  indeed,  left  it  to  the  jury  whether  the  evidence  was 
true  or  not,  and  gave  his  instruction  upon  the  hypothesis  that 
the  jury  found  it  to  be  true.  They  have  said  it  was;  but  that 
only  goes  to  the  facts  of  the  previous  ill-will  and  threats,  be- 
cause to  those  alone  did  the  vntnesses  depose.  They  did  not, 
and  could  not,  testify  to  the  continuing  of  the  ill-will  up  to  the 
homicide,  and  that  the  prisoner  acted  on  it  in  slaying.  That  is 
not  capable  of  being  directly  proved  by  witnesses,  but  is  an 
inference  as  to  the  actual  state  of  the  party's  mind  and  inten- 
tion, upon  which  the  act  of  killing  was  done;  and  it  was  there- 
fore proper  for  the  jury  and  not  the  court  to  draw  it.  If  the 
case  depended  on  that  inquiry,  and  the  killing  would  not  be,  or, 
rather,  was  not  murder,  without  any  reference  to  the  evidence  of 
express  malice,  we  should  hold,  it  was  erroneous  to  direct  the 
jury  that  the  prisoner  vms  guiliy  of  murder,  without  submitting 
to  the  jury  the  inquiry  as  to  the  continuing  existence  of  the 
express  malice.  But  we  conceive  that,  independent  of  that 
point,  and  vnthout  any  regard  to  such  parts  of  the  evidence  as 
are  relevant  to  it  simply,  the  prisoner  is  guilty  of  murder  upon 
the  &ct3  and  circumstances  attending  the  homicide,  by  them- 
selves implying  malice.  From  the  admitted  fact  of  the  homi- 
cide the  law  presumes  malice,  and  the  matter  of  extenuation 
must  arise  out  of  the  evidence  of  the  killing  itself,  or  must  be 
otherwise  proved  by  the  prisoner.  Here  the  whole  turns  on  the 
testimony  of  Edmxmd  Taylor,  the  only  witness  present  at  the 
fact,  and  upon  the  number  and  nature  of  the  wounds.  That 
must  be  assumed  to  be  true,  because  the  judge  founded  liif 
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instniction  upon  the  supposition  that  all  the  evidence  was  true. 
Taking  it  to  be  true,  the  prisoner  can  not  deduce  from  it  anj 
alleyiation  of  guilt  short  of  murder.  That,  which  was  insisted 
on  for  him,  is  not  tenable:  namely,  that  it  was  a  case  of  mutual 
combat,  and  therefore  the  offense  was  extenuated.  There  is  no 
such  role  of  law;  for,  although  in  many  cases  of  mutual  com- 
bat, a  killing  is  but  manslaughter,  because  done  upon  sudden 
heat,  yet  there  are  many  others  in  which  a  killing  in  such  a 
combat  is  murder,  because  the  circumstances  show  that  the 
slayer  was  from  the  beginning  actuated  by  malice,  or  in  other 
words,  intended  to  take  or  endanger  the  life  of  the  other  by  an 
undue  advantage  in  an  unequal  combat. 
^  -^  And  the  rule  on  the  point  was,  we  think,  laid  down  with  sub- 

stantial correctness  in  this  case.     Here  was  provoking  language 
and  behavior  on  both  sides;  so  that  it  would  matter  not,  which 
gave  the  first  blow,  if  the  fight  was  fair  and  intended  by  the 
r  prisoner,  at  the  first,  to  be  fair.     But,  if  one,  upon  a  sudden 

^  quarrel,  draws  his  sword  and  makes  a  pass  at  the  other,  whose 

s,}fr  "^ord  is  then  undrawn,  and  then  the  latter  draw  his  sword  and 

Kt  f  ?  ^mbat  ensue  in  which  he  is  killed,  it  is  murder;  for,  by  mak- 

J?^  his  first  pass,  when  the  adversary's  sword  was  not  drawn, 
^^aaailant  showed  he  sought  the  other's  blood,  and  the  en- 
oearo:ar  of  the  other  to  defend  himself,  which  he  had  a  right  to 
Jo,  piriOl  not  excuse  the  killer:  Fost.  295.     Mr.  East  states  the 
-'^    to  be,  that,  if  on  any  sudden  quarrel  blows  pass,  without 
^y  Mxtention  to  kill  or  injure  materially,  and  in  the  course  of 
thd  a<2iiffle,  after  the  parties  are  heated  by  the  contest,  one  kill 
w&    otiher  with  a  deadly  weapon,  it  is  but  manslaughter;  but 
^i^^9   ^hen  an  attack  is  made  with  a  dangerous  weapon,  the 
t'^y  assailing,  without  sufficient  legal  provocation,  must  put 
^^  l^arty  assaulted  upon  an  equal  footing  in  point  of  defense, 
ft^'Vftast  at  the  onset:  1  East's  P.  C.  242,  243.     So  Kussell  says, 
^^,  although  the  use  of  a  deadly  weapon  after  the  combat  be- 
C^  will  not  make  the  offense  more  than  manslaughter,  if  the 
combat  was  equal  at  the  onset,  yet  the  conclusion  is  different, 
if  there  be  any  previous  intention,  or  preparation,  to  use  such  a 
weapon  in  the  course  of  the  affiray:  1  Buss.  Or.  L.  446,  497. 
Id  those  positions  he  is  supported  by  the  cases  cited  by  him. 
Id  WhUde^fs  Case,  1  Lew.  C.  C.  173,  Mr.  Justice  Bayley  states 
tbe  law  thus:  ''  When  persons  fight  on  fair  terms,  where  life  is 
not  likely  to  be  at  hazard,  if  death  ensue,  it  is  manslaughter: 
and  if  persons  meet  originally  on  fair  terms,  and,  after  an  inter^ 
Tal,  blows  having  been  given,  a  party  draws  in  the  heat  of  blood 
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a  deadly  insinunent  and  inflicta  a  deadly  injuiy ,  it  is  Tnanslangh* 
ter  only;  bot  if  a  party  enter  a  contest,  dangerously  armed,  and 
fights  under  an  unfair  adrantage,  though  mutual  blows  pass,  it 
is  not  manslaughter,  but  murder."    In  Anderson's  Case^   the 
prisoner  and  Levy  quarreled  and  went  out  to  fight,  and  the 
latter  was  found  to  be  stabbed  in  many  places  and  died  imme- 
diately, and  it  appeared  that  the  prisoner  had  a  knife,  and  that 
nobody  else  could  have  given  the  stabs,  and  the  jury  were  told, 
it  was  murder,  if  the  prisoner  used  his  knife  privately  from  the 
beginning,  or  if,  before  the  fight  began,  he  placed  the  knife  so 
that  he  might  use  it  during  the  ftffiray  and  used  it  accordingly. 
These  principles  and  cases  fully  establish  the  correctness  of 
the  direction  in  this  case.     The  prisoner,  without  exhibiting  his 
knife  or  giving  any  notice  of  it,  prepared  the  knife  beforehand, 
or,  at  all  events,  dbrew  it  before  any  blow  had  passed,  and  in  the 
dusk  of  the  evening  he  pressed  on  the  deceased,  an  infirm  and 
weakly  old  man,  who  retreated  eight  or  ten  yards,  and,  as  soon 
as  the  prisoner  got  near  enough  to  strike,  he  gave  the  mortal 
stab.     That  he  must  have  drawn  the  knife  at  the  beginning,  or, 
at  least,  before  any  blow  on  either  side,  is  absolutely  certain,  if 
Edmund  Taylor  told  the  truth;  for  the  witness  did  not  see  the 
prisoner  draw  the  knife,  nor,  indeed,  see  it  at  all  until  after  the 
killing,  and  he  says  the  stroke  by  the  prisoner  immediately  fol- 
lowed that  given  by  the  deceased,  and  that  the  deceased  then 
exclaimed  that  he  was  killed.     That  the  deceased  made  defense 
OS  he  did,  can  make  no  difference;  for,  against  such  an  assault, 
as  Mr.  Justice  Foster  says,  he  had  a  right  to  endeavor  to  defend 
himself.     It  does  not  appear  that  the  weapon  with  which  the 
deceased  struck  was  of  a  nature  that  was  likely  to  do  much 
bodily  harm,  but,  from  the  description  of  it  and  its  effects, 
quite  the  contrary.     It  is  a  case,  therefore,  of  an  attack  by  an 
armed  upon  a  feeble  unarmed  man,  in  which  the  latter  endeaT- 
orcd  throughout  to  avoid  the  conflict,  and  the  former  gave  a 
mortal  blow,  with  a  deadly  weapon,  as  soon  as  he  was  able  to 
give  a  blow  at  all — the  weapon  not  being  drawn  in  the  course 
of  the  scuffle,  but  being  prepared  before  any  actual  scuffle,  or  a 
blow  on  either  side.     The  impulse  to  give  the  mortal  stroke  was 
not  excited  during  and  by  a  combat.     It  is  clear,  that  the  pris- 
oner sought  and  took  that  undue  advantage  in  the  fight  which 
prevents  the  law  from  attributing  the  act  of  killing  his  fellow- 
man  to  human  frailty  and  the  sudden  transport  of  passion,  ex- 
cited by  the  provocation  of  a  blow,  or  during  an  affiray,  and  lays 
it  to  that  malignity  of  heart  which  seeks  the  life  of  another 
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without  any  legal  proTooation.  The  court,  therefore*  holds 
that  in  point  of  law  there  was  no  error  in  either  the  instruction 
giTen,  or,  of  course,  in  refusing  that  asked. 

It  is  the  province  of  the  court,  in  which  trial  takes  place,  to 
judge  of  the  truth  or  sufficiency  of  the  causes  assigned  for  a 
motion  for  a  continuance  or  remoyal  of  a  trial.  It  must  be  so; 
else  it  would  be  in  the  power  of  a  prisoner  to  postpone  a  con* 
Tiction  indefinitely,  howerer  clear  his  guilt,  by  making  affidavits 
with  the  requisite  matter  on  the  face  of  them.  The  temptation 
to  perjury  is  so  strong  in  capital  cases,  that  it  is  an  established 
practice  on  the  circuits  to  distrust  affidavits  after  one  continu- 
ance or  removal,  and  scrutinize  them  narrowly.  The  presiding 
judge  must  dispose  of  such  applications  in  his  discretion;  and, 
as  in  other  cases  of  discretion,  his  decisions  can  not  be  reviewed 
here,  but  are  final. 

Ordered  to  be  certified  accordingly  to  the  superior  court  of 
law  of  Richmond  county. 

Fact  ot  Enxnro  is  Pbdca  Facdi  Evxdbhgx  or  Mauob:  McDanid  ▼. 
State,  47  Am.  Dec  03,  note  101;  Me  WhirCM  Cam,  46  Id.  106,  note  210;  Chm- 
momoealth  y.  Ycrh,  43  Id.  373,  note  395,  where  prior  OMet  are  collected. 

BCattib  of  Bxtsnuatiok  mxtst  bb  Pbovxd  bt  Aoousbd:  See  Comsioii- 
mtaUk  v.  Tcrh,  43  Am.  Dec  373,  note  305. 


State  v.  Hildbeth. 

(ft  Ibxdsu.'!  Law,  440.] 
To  ImSITOT  JUBT  OM  MaTTXBS  NOT  IN  EviDBNCB  18  EbBOB. 

OvB  IS  MOT  Guilty  of  Aiding  and  ABEmNO  in  the  oommiirion  of  m 
lelony  merely  becaaae  he  is  present  and  sees  that  it  is  abont  to  be  com- 
mitted and  does  not  in  any  manner  interfere.  To  make  him  an  aider 
and  abettor,  he  mnst  do  or  say  something  showing  his  oonsent  to  the 
felonious  purpose,  and  contributing  to  its  execution. 

DiCLABATiOMS  OF  AccusxD  IN  Hid  OwN  Favob,  made  after  the  oommif* 
sion  of  the  crime  with  which  he  is  charged,  are  generally  not  admissible 
evidence  in  his  favor. 

Ikdiotksht  for  murder  in  being  present,  aiding,  and  abetting. 
The  facts  are  sufficiently  stated  in  the  opinion. 

Attorney  general,  for  the  state. 

Strange,  for  the  defendant. 

By  Ck>nrt,  Buffin,  C.  J.  In  the  case  of  Robert  Hildreth  at 
the  present  term,  the  court  had  occasion  to  give  an  opinion  on 
the  d^;ree  of  the  goilt  of  that  person,  according  to  the  evidence 
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given  by  the  wiiaiess,  Edmund  Taylor;  which  was  in  accord- 
ance with  the  instruction  given  in  the  present  case,  in  which 
the  court  confined  the  attention  of  the  jury,  upon  thatquestiou^ 
to  the  testimony  of  that  witness  only.  The  facts  dei>08ed  to  by 
him  are  substantially  the  same  in  both  cases;  and  therefore 
there  is  nothing  for  Uiis  court  to  add  on  that  point.  The  only 
material  difference  in  the  cases  is,  that  on  Bobert's  trial,  there 
was  no  attempt  to  discredit  that  witness,  while  on  David's, 
there  was  evidence  given  both  of  his  weakness,  and  of  a  false- 
hood or  a  mistake  in  his  testimony.  But  no  error,  as  we  think, 
was  committed  by  the  presiding  judge  in  respect  to  that  part  of 
the  case;  for  he  expre^ly  avoided  expressing  any  intimation  of 
,  opinion  on  the  credit  due  to  the  witness,  and  as  expressly  told 
the  jury,  that  it  was  exclusively  for  their  consideration;  and  we 
hold,  that  it  was  clearly  within  the  appropriate  powers  and 
duties  of  the  judge  to  lay  distinctly  before  the  jury  the  various 
considerations,  arising  out  of  the  evidence,  tending  to  sustain 
or  impeach  the  credit  of  the  witness — leaving  it,  all  the  while, 
to  the  jury  exclusively  to  judge  of  their  weight. 

The  court  likewise  agrees,  that  aiding  and  abetting  was  properly 
explained  to  the  jury,  and  that  they  might  have  found  the  prisoner 
guilty,  accordingly,  if  he  used  the  words  deposed  to  with  either 
of  the  intentions  supposed;  provided,  there  had  been  a  previous 
understanding  between  the  brothers,  that  one  of  them  should 
kill  the  deceased^  or  do  him  great  bodily  harm,  and  that  the 
other  should  abet  it  by  his  presence  and  encouragement.  If  it 
could  be  seen  that  the  verdict  was  founded  on  that  ground,  we 
should  deem  it  undoubtedly  correct  in  point  of  law.  But  that 
can  not  be  assumed;  because  the  case  was  also  left  to  the  jury 
upon  a  supposition,  that  there  was  no  such  previous  iinder- 
standing,  and  that  Bobert  was  guilty  of  murder  upon  the  malice 
implied  by  the  circumstances,  merely,  of  the  killing — in  which 
case  the  jury  was  instructed,  in  the  alternative,  that  the  prisoner 
was  guilty  of  murder,  if,  after  he  entered  the  field,  he  discovered 
that  his  brother  intended  to  use  the  knife,  in  time  to  have  pre- 
vented him.  The  jury  may  have  given  their  verdict  on  this 
latter  instruction;  and,  therefore,  if  it  ought  not  to  have  been 
given,  the  conviction  ought  not  to  stand.  The  court  is  of  opin- 
ion, that  it  ought  not  to  have  been  given. 

It  is  to  be  observed,  in  the  first  place,  that,  upon  the  evidence, 
there  was  no  opportunity  for  the  prisoner  to  discover,  "after 
he  entered  the  field,"  that  his  brother  had  prepared  or  meant 
to  use  a  deadly  weapon,  until  the  rencounter  commenced;  for 
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ihe  two  bioihers  came  in  opposite  directions,  and  had  not  been 
together  in  the  field,  until  the  prisoner  rode  up  and  stopped 
eight  or  ten  steps  on  one  side  of  the  stack,  when  Robert  and 
Taylor  were  on  the  other.  Again,  it  is  apparent  that  he  could 
not  then  have  made  the  supposed  discovery,  until  after  the 
fight  began,  when  Taylor  retreated  past  the  stack  and  Bobert 
pursued,  so  as  to  bring  the  parties  on  the  same  side  of  the  stack 
with  the  prisoner,  and  in  his  view.  Such  is  the  state  of  facts  to 
which  the  instruction  is  to  be  applied;  and,  thus  applied,  we 
think  it  inaccurate.  For  supposing  the  prisoner  to  have  no 
previous  concert  with  his  brother,  and  that,  during  the  com- 
bat, he  first  discovered  that  the  other  intended  to  use  a  deadly 
weapon,  we  think  he  was  not  guiliy  of  murder,  although  he 
made  the  discovery  in  time  to  have  prevented  Robert  from  actu- 
ally giving  the  stabs.  For  one,  who  is  present  and  sees  that  a 
feloDy  is  about  being  committed  and  does  in  no  manner  inter- 
fere, does  not  thereby  participate  in  the  felony  committed. 
Every  person  may,  upon  such  an  occasion,  interfere  to  prevent, 
if  he  can,  the  perpetration  of  so  high  a  crime;  but  he  is  not 
bound  to  do  so  at  the  peril,  otherwise,  of  partaking  of  the  guilt. 
It  is  necessary,  in  order  to  have  that  effect,  that  he  should  do  or 
say  something,  showing  his  consent  to  the  felonious  purpose 
and  contributing  to  its  execution,  as  an  aider  or  abettor.  There- 
fore the  proper  instruction,  in  the  case  supposed,  would  have 
been,  that  if  the  prisoner,  after  discovering  the  deadly  intention 
of  his  brother,  instead  of  preventing  its  execution,  deterred 
others  from  preventing  it,  or  incited  his  brother  to  go  on,  then 
he  would  be  guilty  of  murder.  If  the  case  had  been  so  put 
explicitly  to  the  jury,  it  seems  highly  probable  they  could  not 
have  convicted  the  prisoner  of  murder. 

For,  upon  the  hyx>othesis  assumed  that  the  prisoner  discov- 
ered the  fatal  purpose  of  Bobert,  for  the  first  time,  during  the 
combat,  there  is  nothing  to  show  that  he  used  the  expression, 
"  Hush!  or  I'll  whip  you,"  after  such  discovery,  or  in  any  other 
way  gave  bis  sanction  to  the  attempt  or  the  deed.  His  presence 
did  in  no  way  contribute  to  the  fact;  or,  at  all  events,  it  did  not 
appear  that  he  could  so  have  intended.  It  is  true  that  he 
attered  no  expression  of  surprise  or  regret  at  the  fact;  which 
might,  indeed,  with  other  things,  have  some  weight  in  inducing 
a  belief  of  some  concerted  action  between  the  brothers.  But, 
of  itself,  it  affords  no  evidence  that  the  prisoner  assented  to  or 
meant  to  encourage  the  perpetration  of  a  murder,  which  he  at 
4iat  time  first  discovered.    Even  the  witness,  Edmund  Taylor, 
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expioesed  no  snoh  Burpriae  or  regret^  though  he  says  the  event 
was  unexpected  by  him,  and  that  he  endeavored  to  avenge  it.' 
Indeed  it  seems  to  the  court,  upon  a  clear  consideration  of  the 
circumstances,  that  there  was  no  evidence  upon  which  the  case 
should  have  been  left  to  the  jury  on  the  question  whether  the 
prisoner  did  aid  and  abet,  after  his  discovery  of  Bobert's  inten- 
tion to  use  the  knife,  as  already  supposed;  or,  even,  on  the  other 
question,  whether  the  prisoner  ki^ew  of  such  intention  of  Bobert 
before  he  actually  used  the  knife  in  giving  the  mortal  blow. 
For  the  witness  was  in  a  much  better  situation  to  discover  it 
than  the  prisoner  was;  and  it  appears  that  from  the  imperfect 
light,  the  cautious  concealment  of  the  instrument  by  Bobert, 
and  his  sudden  onset,  the  witness  was  unable  to  perceive  the 
knife,  although  he  looked  particularly  for  that  purpose.  How, 
then,  can  it  be  inferred,  without  other  evidence,  that  the  pris- 
ons, on  the  other  side  of  the  stack,  and  further  off,  saw  the 
knife  and  immediately  knew  the  extremity  to  which  the  assailant 
would  go  with  it?  Upon  these  grounds  the  court  deems  the 
conviction  erroneous,  and  directs  a  venire  de  nam. 

As  the  case  may  be  brought  to  another  trial  ui>on  the  all^;a- 
tion  of  express  malice  and  preconcert  between  the  brothers,  it 
seems  proper  to  dispose  of  a  question  of  evidence,  which  arose 
on  the  former  trial,  and  might  possibly  be  made  on  another. 
The  point  was  this:  The  prisoner  offered  to  prove  by  his  sister 
that,  after  dark,  on  the  night  of  the  homicide,  she  heard  Bobert 
and  David  in  conversation  near  their  father's,  and  about  three 
or  four  miles  from  Taylor's;  and  that,  before  they  perceived 
her,  and  when  the  prisoner  had  no  reason  to  think  he  was  over- 
heard, she  heard  the  prisoner  say  to  Bobert,  *'  You  ought  not 
to  have  done  so,"  and  that,  from  his  voice,  she  kneiw  that  he  was 
crying.  The  court  rejected  the  evidence.  We  concur  in  the 
decision.  The  general  rule  is,  that  a  person's  own  declarations 
are  not  admissible  for  him.  The  rule  is  not  founded  on  the 
idea,  that  they  would  never  contribute  to  the  ascertainment  of 
truth;  for  very  often  they  might  be  entirely  satiafactoiy.  But 
there  is  so  much  danger,  if  they  were  received,  chskt  they  would 
most  commooly  consist  of  falsehoods,  fabricated  for  the  occasion, 
and  so  would  mislead  much  oftener  than  they  would  enlighten, 
that  it  was  found  indispensable.  Jtsa  part  of  the  law  of  evidence, 
to  reject  them  altogether,  except  under  a  few  peculiar  circum* 
stances.  This  case  does  not  fall  vdthin  any  established  excep- 
tion. It  is  impossible  to  ascertain  whether  the  prisoner  had  or 
had  not  perceived  bis  sister;  or  whether  he  had  no  reason  to 
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believe  that  lie  was  overheard  by  her  or  some  other  member  of 
the  fttmilj,  or  some  one  else;  or  whether  his  tears  were  sincere 
or  feigned.  It  was  merely  a  declaration,  subsequent  to  the 
event  alluded  to^if  the  allusion  was  to  this  occurrence — and 
not  forming  part  of  the  transaction;  and,  therefore,  the  objec- 
tions, on  which  the  general  rule  rests,  apply  with  full  force 
against  its  admissibility. 

This  opinion  ordered  to  be  certified  to  the  court  below,  that 
they  may  proceed  accordingly. 

Aiding  and  Abbttino  Crdcx,  What  is. — ^PeraooB  who  are  present  at  the 
com.-iii88ion  of  a  crime  only  for  the  porpoee  of  aiding,  coantenandng,  or  en- 
cooraging  its  perpetration,  were,  by  the  most  ancient  writers  on  the  common 
law  of  England,  described  as  accessaries  at  the  fact.  They  could  not,  there- 
fore, be  brought  to  trial  until  the  principal  offenders  had  been  convicted  or 
outlawed:  Fost.  347;  4  BL  Com.  34;  3  Greenl.  £v.,  sec  40.  This  circum. 
stance,  together  vrith  the  fact  that  the  distinction  between  an  aider  and  abet- 
tor and  a  principal  was  found  to  be  a  distinction  without  a  difference,  long 
since  led  to  the  classifying  of  aiders  and  abettors  as  principals  in  the  seoond 
degree:  Fost.  347;  4  BL  Com.  34;  2  Steph.  Hist.  Cr.  L.  of  Eng.  230;  1 
Bish.  Cr.  L.,  sec  648;  8UUe  v.  Arden,  1  Bay,  487.  Bouvier's  law  dictiou- 
ary  de6nes  aiding  and  abetting  as  "  the  offense  committed  by  those  persons 
who,  although  not  the  direct  perpetrators  of  a  crime,  are  yet  present  at  its 
commission,  doing  some  act  to  render  aid  to  the  actual  perpetrator."  The 
distinction  between  an  accessary  before  the  fact  and  an  aider  and  abettor,  at 
common  law,  is  that  the  latter  must  be  present  at  the  commission  of  the  of- 
fense. But  his  presence  need  not  be  an  actual  bodily  presence,  it  may  be 
what  the  law  terms  a  constructive  presence.  If  he  is  in  a  situation  to  give 
assistance  or  encouragement  to  the  person  who  is  actually  engaged  in  the 
commission  of  the  crime,  that  fact  is  sufficient  to  make  him  an  aider  and 
abettor.  "  In  order  to  render  a  person  a  principal  in  the  second  degree,  or 
an  aider  and  abettor,  he  must  be  present  aiding  and  abetting  at  the  fact,  or 
ready  to  afford  assistance  if  necessary;  but  the  presence  need  not  be  a  strict 
actual  immediate  presence,  such  as  would  make  him  an  eye  or  ear  witness  of 
what  passes,  but  may  be  a  constructive  presence.  So  that  if  several  persons 
set  out  together,  or  in  small  parties,  upon  one  common  design,  be  it  murder 
or  other  felony,  or  for  any  other  purpose  unlawful  in  itself,  and  each  takei 
the  part  assigned  him,  some  to  commit  the  fact,  others  to  watch  at  proper 
distances  and  stations  to  prevent  a  surprise,  or  to  favor,  if  need  be,  the  es- 
cape of  those  who  are  more  immediately  engaged,  they  are  all,  provided  the 
fact  be  committed,  in  the  eye  of  the  law  present  at  it;  for  it  was  made  a 
common  cause  with  them,  each  man  operated  in  his  station  at  one  and  the 
same  instant,  towards  the  same  conmion  end,  and  the  part  each  man  took 
tended  to  give  countenance,  encouragement,  and  protection  to  the  whole 
gang,  and  to  insure  the  success  of  their  commbn  enterprise:"  1  Russ.  Cr. 
40;  1  Chit  Cr.  L.  256;  Fost  350;  Hale*s  P.  C.  439;  1  Whart.  Cr.  L.,  sec. 
211,  8th  ed.;  1  Bish.  Cr.  L.,  sec.  650;  3  Greenl.  £v.,  sees.  40,  41;  EexT, 
Uigletj,  Huss.  k  Ry.  446;  Bex  v.  LochtU,  7  Car.  k  P.  300;  Regina  v.  Howell, 
9  Id.  437;  Regina  v.  Vcmdertiein,  10  Cox  C.  C.  177;  PeopU  v.  Beans,  10  CaL 
68;  People  V.  JemumUo,  57  Id.  Ill;  StaU  v.  O'Neal,  1  Houst.  C.  C.  58;  Doan 
r.  8taU^  26  Ind.  485;  WiUiame  v.  SiaU^  47  Id.  568;  Commanweaith  v.  Lucaa,  2 
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Allen,  170;  Stale  v.  McGregor,  41  N.  H.  407;  SUUe  v.  Squaires,  2  Nev.  226; 
8taU  V.  Hamikon,  13  Id.  386;  McCamty  v.  PeopUy  83  N.  Y.  408;  /?reM«  v. 
State,  12  Ohio  St.  146;  MitchelVe  Com,  33  Gratt.  845;  UnUed  States  v.  J^ewcr- 
•on,  1  ^lackey,  152.  And  if  a  person  is  present  with  an  intention  to  give  as* 
BistancOi  if  necessary,  in  the  commission  of  the  crime,  he  will  be  an  aider  aad 
abettor,  and  a  principal  in  the  second  degree,  although  his  assistance  may  not 
be  called  into  actual  requisition,  because  his  presence  gives  encouragement  to 
the  commission  of  the  deed:  1  Buss.  Or.  26;  United  States  v.  Henry,  4 
Wash.  C.  C.  428;  Commonvealth  v.  Knapp,  20  Am.  Dec.  491;  McCarty  v. 
Stale,  26  Miss.  299;  Rex  v.  Borthwkky  1  Doug.  207.  And  the  advice  or  en- 
couragement may  be  given  by  words,  acts,  signs,  or  motions:  Bremian  ▼. 
PeopU,  15  III  511. 

But  when  the  existence  of  a  particular  intent  forms  part  of  the  definitioii 
of  an  offense,  a  person  chaiged  with  aiding  and  abetting  the  commission  of 
the  offense  must  be  shown  to  have  known  of  the  existence  of  such  intent  on 
the  part  of  the  person  so  aided  and  abetted.  A  common  purpose  must  be 
proved  in  order  to  justify  a  conviction  for  aiding  and  abetting:  Hale's  P.  O. 
443;  1  Rubs,  on  Cr.  63;  Steph.  Dig.  Or.  L.,  art.  37;  Rex  v.  VThite,  Russ.  & 
Ry.  99;  Rex  v.  Hawkins,  3  Car.  &  P.  392;  Rex  v.  Grose,  8  Id.  546;  Regina  v. 
Hilton,  Bell  C.  C.  20.  But  when  the  common  intent  is  proved,  all  the  con- 
federates acting  in  pursuance  of  the  common  plan  will  be  considered  as  con- 
structively present  at  the  place  where  the  crime  is  perpetrated,  although 
some  of  them  may  have  acted  their  parts  at  points  quite  distant  from  that 
place:  State  v.  Hamilton,  13  Nev.  386;  Rreese  v.  State,  12  Ohio  St.  146.  The 
question  to  be  determined  in  ascertaining  whether  or  not  a  person  is  in  a 
position  to  aid  and  abet  in  the  commission  of  an  offense,  is  not  so  much  where 
he  may  happen  to  be,  as  whether  or  not  he  is  in  a  position  to  render  aid  and 
encouragement  to  the  actual  perpetrator,  with  a  view  of  insuring  the  success 
of  the  common  purpose:  Green  v.  State,  13  Mo.  382;  McCaimey  v.  People,  83 
K.  Y.  408.  In  the  case  of  Rex  v.  Kelly,  Russ.  k  Ry.  421,  it  was  decided  that 
going  towards  a  place  where  a  felony  is  to  be  committed,  in  order  to  assist 
in  carrying  off  the  property,  and  assisting  accordingly,  did  not  make  the 
prisoner  a  principal,  if  he  was  at  such  a  distance  at  the  time  of  the  felbnions 
taking  as  not  to  be  able  to  assist  in  it.  In  this  case,  the  prisoner,  Kelly,  went 
with  one  Whinroe  to  steal  horses.  Kelly  staid  at  a  place  about  half  a  mile 
from  where  the  theft  was  committed.  Whinroe  stole  two  horses  and  brought 
them  to  where  Kelly  stood,  when  the  two  rode  away  with  them.  The  pris- 
oner was  held  to  be  an  accessary  only,  and  not  a  principal.  Stephen  thinks 
this  case  '*  perhaps  marks  the  line  between  a  principal  in  the  second  degree 
and  an  accessary:"  Steph.  Dig.  Cr.  L.,  art.  37,  note. 

Mer£  Peesence  of  Pebson  at  Place  of  Commission  of  Crime  is  not 
of  itself  sufficient  to  justify  the  conclusion  that  he  assents  to  it.  There  must 
be  some  evidence  of  his  participation  in  the  offense  to  render  him  guilty 
either  as  an  accessary  or  as  an  aider  and  abettor.  His  presence  is,  of  course, 
a  circumstance  which  may  be  taken  into  consideration  in  determining  whether 
or  not  he  is  guilty  of  aiding  and  abetting.  But  **  in  order  to  render  a  person 
an  accomplice  and  a  principal  in  felony,  he  must  be  aiding  and  abetting  at 
the  fact,  or  ready  to  afford  assistance  if  necessary;  and,  therefore,  if  A.  hap- 
peneth  to  be  present  at  a  murder,  for  instance,  and  taketh  no  part  in  it,  nor 
endeavoreth  to  prevent  it,  nor  apprehendeth  the  murderer,  nor  levyeth  hue 
and  crie  after  him;  this  strange  behaviour  of  his,  though  highly  criminal,  will 
not  of  itself  render  him  either  principal  or  accessary:"  Post.  350;  1  Russ. 
Cr.  50;  Rex  v.  BoHhwick,  1  Doug.  207;  1  Whart.  Cr.  L.,  sec.  211,  8th  ed., 
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Smitk  v.  State,  37  Ark.  274;  People  y.  Woodtoard^  45  Oiil.293;  S.  C.»  13  Am. 
Rep.  176;  State  y.  Malay,  44  Iowa,  104;  Plvmmer  v.  ComfRontoeoZ^  1  Bush, 
76;  Brown  t.  PerHne,  I  Allen,  89;  CTnttece  iSta^  v.  Jones,  3  Wash.  G.  C.  209; 
United  States  v.  Nevereon,  I  Mackey,  152.  Bigelow,  0.  J.,  delivering  the 
opinion  of  the  coort,  in  Brown  v.  Perkins,  1  AUen,  98,  said:  '*  It  is  not  oc- 
cnnite  to  saj  that  all  those  present  at  the  commission  of  a  trespass  are  liable 
as  principals,  who  make  no  opposition  or  manifest  no  disapprobation  of  the 
wrongful  invasion  of  another's  person  or  projierty." 

In  Cases  of  Mjsdxicsanobs,  all  who  are  concerned  in  aiding  and  abbet- 
ting,  as  well  as  those  who  perpetrate  the  act^  are  principals:  United  Stales  v. 
Gooding,  12  Wheat.  460;  Stevens  v.  StaU,  67  III  687;  Brow7i  v.  Perkins,  I 
Allen,  89;  Williams  y.  State,  20  Miss.  58;  People  y.  Erwin,  4  Denio,  129; 
Lowenstein  v.  People,  54  Barb.  299;  State  y.  Cheek,  13  Ired.  114;  Dunman  y. 
State,  1  Tex.  App.  593. 

Ohx  Who  Couksslb  An othxb  to  Commit  Sdicidb,  and  is  present  at  the 
time  when  the  self -morder  is  committed,  is  guilty  as  a  principal  in  the  second 
degree:  Bex  v.  Dyson,  Ross.  &  Ry.  523;  Begina  y.  Alison,  8  Car.  &  P.  418; 
1  Bish.  Cr.  L.,  sec  652;  1  Whart  Cr.  L.,  sec.  216. 

One  Incapable  of  Committino  Offinsb  as  Principal  in  the  first  degree, 
by  reason  of  not  being  of  a  particular  age,  sex,  condition,  or  class,  may 
nevertheless  be  punished  as  a  procurer,  or  as  an  aider  and  abettor:  Bex  y. 
Potts,  Russ.  &  Ry.  352;  1  Whart.  Cr.  L.,  8th  ed.,  sea  211;  United  States  y. 
Bayer,  4  Dill.  407;  United  States  v.  Snyder,  14  Fed.  Rep.  554;  Boggus  v. 
State,  34  6a.  275;  State  v.  Comstock,  46  Iowa,  265;  State  y.  Jones,  83  N.  C. 
605;  S.  C,  35  Am.  Rep.  586;  State  v.  Sprague,  4  R.  L  257.  Thus,  in  Bex  y. 
Potts,  Russ.  &  Ry.  352,  a  woman  was  convicted  as  a  principal  in  the  second 
degree  for  aiding  and  abetting  a  man  who  falsely  personated  a  sailor,  who 
was  entitled  to  an  allowance  of  money.  In  Boggus  v.  State,  34  Ga.  275,  a 
man  who  wtis  unmarried  at  the  time  he  committed  the  offense,  was  convicted 
for  aiding  and  abetting  another  man  to  commit  the  crime  of  bigamy.  And 
in  State  y.  Jones,  83  N.  C.  605;  S.  C,  35  Am.  Rep.  586,  it  was  held  that  a 
female  who  aids  and  abets  a  male  assailant  in  an  attempt  to  commit  a  rape 
becomes  thereby  a  principal  in  the  offense. 

AiDEBS  AND  Abbttobs,  HOW  INDICTED. — If  thosc  who  aid  and  abet  the  com- 
mission of  a  crime  are  required  by  the  statute  to  be  indicted  as  principals, 
the  indictment  must  be  the  same  as  though  they  were  principals:  State  v. 
Hessian,  58  Iowa,  68.  One  aiding  and  abetting  in  the  commission  of  man- 
slanghter  may  be  convicted  under  an  indictment  for  aiding  and  abetting  in 
the  commission  of  murder:  Ooffv.  Prime,  26  Ind.  196.  And  an  abettor  may 
be  guilty  of  murder,  though  his  principal  be  guilty  of  manslaughter  only: 
State  Y.  Crank,  23  Am.  Dec.  117.  Where  several  persons  are  jointly  in- 
dicted for  murder,  one  as  principal  in  the  first  degree  and  the  others  as 
aiders  and  abettors,  each  defendant  may  be  tried  as  principal,  either  in  the 
first  or  second  degree:  State  v.  Boss,  29  Mo.  32.  Evidence  that  a  party  was 
present  aiding  and  abetting  in  the  commission  of  a  murder  will  support  an 
indictment  charging  him  with  having  committed  the  crime  with  his  own 
hand:  CommontoeaUh  v.  Chapman,  11  Cush.  422.  Where  an  indictment 
against  a  h^usband  and  wife,  for  murder,  charges  that  the  mortal  wound  was 
given  by  the  husband,  and  that  the  wife  was  present  aiding  and  abetting  in 
the  commission  of  the  offense,  and  the  husband  is  found  guilty  of  manslaugh- 
ter, the  wife  may  be  convicted  of  the  same  offense:  Fred  v.  State,  21  Ark. 
212.  In  an  indictment  for  murder,  which  charges  several  persons  as  prin* 
ripftl%  one  as  principal  perpetrator  and  the  others  as  present  aiding  and  abet 
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ting.  It  is  not  mfttflrial  which  is  churged  as  principal  perpetrator,  for  the 
mortal  injury  d<me  is,  in  legal  contemplation,  done  by  each  and  eveiy  one  of 
them:  StcUe  y.  FUff,  4  Am.  Dec.  683.  Under  the  California  statute,  a  prin- 
cipal in  the  second  degree  may  be  properly  indicted,  tried,  and  punished  as 
a  principal  in  the  first  degree:  Peoj^  v.  OtUeveraSf  48  Cal.  19;  PtopU  v. 
SkepardMon,  Id.  189;  and  one  charged  in  an  indictment  as  a  principal  in  the 
first  degree  may  be  convicted  upon  proof  that  he  was  present  aiding  and 
abetting:  People  v.  Ah  Fat,  Id.  61. 

MuosLLAKions. — At  the  common  law,  aiders  and  abettors  might  be  pan* 
ished,  alUiongh  the  principals  in  the  first  degree  were  acquitted:  People  v. 
Beans^  10  Cal.  68;  People  y.  Newberry,  20  Id.  439.  On  the  trial  of  one 
charged  with  aiding  and  abetting,  parol  evidence  is  adnussible  to  show  the 
guilt  of  the  principal  perpetrator.  But  one  can  not  be  convicted  as  prindxMd 
in  the  second  degree,  where  there  is  no  evidence  of  the  guilt  of  the  principfil 
in  the  first  degree:  Jonee  v.  Stale,  64  Oa.  697.  The  Ohio  crimes  act  makes 
aiding  and  abetting  in  the  commission  of  a  felony  a  substantive  felony,  aud 
the  supreme  court  of  that  state  holds,  that  the  presence,  either  actual  or  con- 
structive, of  the  accused  at  the  commission  of  a  felony,  is  not  a  necessary 
ingredient  in  the  offense  of  aiding,  abetting,  or  procuring  another  to  commit 
it:  Warden  v.  StaU^  24  Ohio  St.  143.  In  UnUed  States  v.  Snyder,  14  Fed. 
Bep.  554,  it  was  decided,  that  all  aiders  and  abettors  in  statutory  offenses  are 
punishable  as  principals,  under  the  statute,  although  not  referred  to  therein. 
In  Stamper  v.  ComnumweaUh,  7  Bush,  612,  it  was  decided,  that  where  a  stat- 
ute creates  a  felony  and  prescribes  a  particuUur  punishment  therefor,  or 
where  a  statute  provides  a  punishment  for  a  common-law  felony  hy  name^ 
those  who  were  present  aiding  and  abetting  in  the  commission  of  the  crime 
are  held  to  be  included  in  the  statute,  although  not  mentioned  as  such  in  it. 
But  where  the  punishment  ia  imposed  by  statute  upon  the  person  alono  who 
actually  committed  the  acts  constituting  the  offense,  and  nnt  in  general  terms 
upon  those  who  are  guilty  of  the  offense  according  to  common-law  rules, 
mere  aiders  and  abettors  will  not  be  deemed  to  be  within  the  act.  It  was 
accordingly  held,  in  Bland  v.  Commonwealth,  10  Bush,  622,  that  a  person 
merely  present,  aiding  and  abetting  in  the  commission  of  the  statutory  offense 
of  willfully  and  maliciously  shooting  at  and  wounding  another  with  intent  to 
kill,  was  not  liable  to  the  same  punishment  as  the  person  who  committed  the 
act  And  in  Commonwealth  v.  Patrick,  1  Ky.  L.  R.  &  J.  660,  it  ^^aa  decided, 
that  where  two  persons  were  charged  with  this  offense,  neither  could  be  in- 
dicted as  aider  and  abettor  until  the  other  was  chaiged  with  the  commission 
of  the  felony. 


Den  ex  dem.  Smtth  v.  Fobb. 

[10  Ibxdxll's  Law,  87.] 
Whs&b  Land  is  Sold  under  Venditioni  Exponas,  tne  levy  becomes 

thereby /tincttts  officio,  and  a  second  vend.  ex.  issued  thereupon  is  invalid, 

and  the  purchaser  thereunder  acquires  no  title. 
Execution  Debtor  mat  Resist  Recovery  in  EjEcniENT  bt  PosoHASEk 

at  the  sheriff's  sale,  unless  the  purchaser  can  show  a  valid  execution. 

Ejecticent.     a  verdict  ivas  takeu  for  the  plaintiff,  subject'  to 
the  opinion  of  the  court.     It  was  agreed  that  the  verdict  should 
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be  set  aside  ftnd  a  nonsuit  entered,  in  ease  the  court  was  with 
the  defendant  on  the  questionB  reserved.  The  court  set  aside 
the  Tsrdict  and  ordered  a  nonsoit,  and  from  this  judgment  the 
plaintiff  appealed.    The  other  facts  appear  from  the  opinion. 

J.  W.  Wood^,  for  the  plaintiff. 
Avery,  for  the  defendant. 

By  Court,  Piabsov,  J.  It  is  only  necessaxy  to  notice  one  ob- 
jection, as  that  is  fatal  to  the  plaintiff's  right  to  recover.  The 
lessor  is  a  purchaser  at  a  sheriff's  sale,  under  a  venditioni  eX" 
ponas,  issuing  upon  a  constable's  levy.  The  land  had  been  be- 
fore sold  under  a  venditioni  exponas  issuing  upon  the  same  levy, 
and  one  Davis  had  become  the  purchaser,  and  taken  the  sheriff's 
deed.  This  rendered  the  levy  functus  officio,  and  there  was  no 
authority  to  issue  the  second  venditioni  exponas,  under  which 
the  lessor  purchased.  As  the  price  given  by  Davis  did  not  sat- 
isfy the  debt,  a  judgment  might  have  been  taken  i^  the  couniy 
court,  ui>on  which  Skfierifadas  might  have  issued. 

The  principle  that  the  debtor  is  not  at  liberty  to  resist  the  re- 
covery in  ejectment,  by  the  purchaser  at  a  sheriff's  sale,  does 
not  apply,  because  the  lessor  has  not  shown  himself  to  be  a 
purchaser  within  the  meaning  of  that  rule.  Such  a  purchaser 
must  show  a  valid  execution.  The  lessor  has  failed  to  do  so  in 
this  case,  and  is  not  entitled  to  the  rights  of  a  purchaser  at  a 
sheriff's  sale. 

Judgment  affirmed. 

The  principal  oasb  agftin  came  before  the  sapreme  court,  and  is  reported 
in  1  Jones,  488,  where  this  decinon  is  cited  as  having  settled  the  pmnt  that 
sn  execatioo  debtor  may  resist  a  recovery  in  ejectment  by  a  pnrohaaer  at  a 
sheriff's  sale,  unless  snch  purchaser  can  show  a  valid  ezecntion. 


McNeelet  v.  Habt. 

£10  Ibxdsix's  Law,  68.] 
On  Who  CuLnTATis  Akothes's  Land  for  Share  or  Crop  gan  hov 
T^UHBfKR  his  share  to  a  third  person,  before  a  division  of  the  crop  is 
made.    Nor  is  the  owner  of  the  land  estopped  from  denying  such  as- 
signee's right. 

Tbotxb  to  recover  damages  for  the  conversion  of  certain  oata 
and  com.  One  Irwin  agreed  with  the  defendant  to  crop  with 
him  on  the  defendant's  land  for  the  year  1844.  And  the  defend- 
ant agreed  to  give  him  one  fifth  of  all  the  oats  and  com  raised 
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on  the  farm  during  that  year.  Irwin  transferred  this  interest  to 
the  plaintiff  by  a  bill  of  sale,  before  any  part  of  the  crop  -was 
gathered.  The  court  was  of  opinion  that  the  bill  of  sale  did 
not  yest  such  a  title  in  the  plaintiff  as  to  enable  him  to  sustain 
this  action.  The  plaintiff  submitted  to  a  nonsuit,  and  appealed 
Other  facts  appear  from  the  opinion. 

H,  C.  Jones  and  Osborne^  for  the  plaintiff. 

Claris  and  Bayden,  for  the  defendant. 

By  Court,  Fbabson,  J.  We  concur  in  the  opinion  of  the 
judge  below,  for  the  reasons  given  by  him.  Irwin,  the  cropper, 
had  a  mere  executory  contract,  a  chose  in  action,  which  conld 
not  be  assigned:  State  v.  Jones,  2  Dev.  &  B.  L.  544. 

It  was  veiy  ingeniously  argued  for  the  plaintiff,  that,  yielding 
the  question  as  to  the  com,  he  was  entitled  to  recover  for  the 
oats,  upon  the  doctrine  of  estoppel;  for  although  the  bill  of 
sale  was  executed  before  the  oats  were  cut,  yet,  as  Irwin's  share 
was  afterwards  allotted  and  stacked  to  itself,  it  thereby  became 
vested  in  Irwin.  This  act  of  appropriation  fed  the  estoppel,  and 
thus  the  right  of  property  vested  in  the  plaintiff. 

When  one  sells  property  which  does  not  belong  to  him,  he 
and  his  privies  are  estopped  from  alleging  that  the  vendee  did 
not  acquire  the  title;  but  the  estoppel  does  not  extend  to  third 
persons.  If  the  vendor  afterwards  acquires  the  title,  it  feeds 
the  estoppel,  and  vests  in  the  vendee  a  right  of  property,  not 
only  against  the  vendor  and  his  privies,  but  against  third  per- 
sons. Thus  the  sale  has  a  double  operation;  first,  to  conclude 
the  parties  and  privies,  until  the  title  is  acquired;  and  then  to 
pass  the  right  of  property:  Foriescue  v.  SaUerwhite,  1  Ired.  566; 
Christmas  v.  Oliver,  2  Sm.  L.  Cas.  417,  458.  Unfortunately  for 
the  plaintiff,  there  is  no  estoppel  in  this  case.  So  the  learning 
about  feeding  an  estoppel  is  not  applicable. 

Unless  the  party  professes  to  have  such  an  interest  as  could 
be  passed  by  the  conveyance,  if  he  had  it,  there  is  no  estoppel; 
for  the  plain  reason  that  a  matter  of  law  can  always  be  insisted 
on,  as,  that  a  chose  in  action  is  not  assignable,  and  estoppels 
are  restricted  to  matters  of  fact.  In  Bight  v.  Bucknelt,  2  Bam. 
&  Adol.  278,  it  is  said:  "  There  is  no  estoppel,  when  it  is  ap- 
parent, from  the  face  of  the  deed  or  the  averment  of  the  party, 
who  relies  upon  it  in  interest,  that,  according  to  the  funda- 
mental doctrine  of  common  assurances,  the  deed  could  not  have 
sufficed  to  pass  the  estate,  which  he  claims  to  hold  under  its 
operation."    Lord  Coke  says,  in  Co.  Lit.  352  b,  ^'  one  shall  not 
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be  estopped,  wher^  the  truth  appears  by  the  same  instrument^ 
as  that  the  grantor  has  nothing  to  grant,  or  only  a  possibility/' 
and  he  might  have  added,  ''  or  only  a  chose  in  action." 
Jadgment  affirmed. 

CuunYATiOH  OT  Laiti)  09  Shabbs:  See  note  to  Putnam  ▼•  .VFim^  87  Am* 
TSo.  817,  where  this  sabject  is  discussed  at  length. 


Bbowk  v.  Ray. 

[10  TxBKKVL*m  Law,  72.] 
CONSmKBATION  fOK  PbOMISX  MAT  BX    GoOD  THOUGH  NO    BeVXTIT  BB  Bb- 

onvxD  or  expected  by  the  party  making  the  promise;  it  is  snfficient  that 
the  other  party  be  subjected  to  loss  or  inconvenience. 
Trust  Rkposbd  bt  Rxason  or  Undebtakino  to  Do  an  Act  is  a  sufficient 
consideration  to  support  an  action  on  the  promise. 

Case  to  recover  a  lot  of  com  from  the  defendant.  The  de- 
fendant had  a  crib  of  com,  which  the  sheriff  levied  upon  and 
sold  to  different  purchasers.  After  the  sale,  the  defendant 
agreed  to  measure  out  and  deliver  the  com  to  the  respective 
purchasers,  but  when  the  plaintiff  applied  to  him  for  the  part 
that  he  had  purchased,  he  refused  to  deliver  it.  On  the  trial, 
the  court  charged  the  jury,  ''  that  to  entitle  the  plaintiff  to 
recover,  he  must  not  only  prove  a  promise  made  by  the  defend* 
ant  to  deliver  the  corn,  but  he  must  also  prove  a  consideration 
to  support  the  promise."  The  jury  found  for  the  defendant, 
and  the  plaintiff  appealed. 

N.  W.  Woodfin,  for  the  plaintiff. 

J,  W.  Wood/in,  for  the  defendant. 

By  Court,  Peabson,  J.  As  an  abeti:act  proposition,  it  is  true 
there  must  be  a  consideration  to  support  a  promise,  but,  to  make 
the  charge  in  this  case  pertinent,  it  must  be  understood  that  the 
judge  assumed  that  the  evidence  did  not  show  a  consideration. 
In  this,  we  think  there  was  error,  for,  in  our  opinion,  the  evi- 
dence did  show  a  consideration,  and  the  jury  should  have  been 
BO  charged.  To  make  a  consideration,  it  is  not  necessary  that 
the  person,  making  the  promise,  should  receive  or  expect  to  re- 
ceive any  benefit.  It  is  sufficient,  if  the  other  party  be  subjected 
to  loss  or  inconvenience.  A  trust  or  confidence  reposed,  by  rea- 
Bon  of  an  undertaking  to  do  an  act,  is  held  to  be  a  sufficient 
eonsideration  to  support  an  action  on  the  promise;  as  if  one 
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▼olnntarilj  nndertakes  to  deliver  a  cask  of  wine  safely  at  a  cel- 
lar, although  he  is  to  receive  no  pay  for  it,  an  action  will  lie 
ui>on  the  promise,  if  he  be  guilty  of  n^ligence,  and  a/artiori, 
if  he  retain  the  wine  and  refuse  to  deUyer  it:  Cogga  v.  Bernard, 
2  Ld.  Baym.  909, 919.  Lord  Holt  says:  ''  The  owner's  trusting 
him  with  the  goods  is  a  consideration.  The  taking  the  trust 
upon  himself  is  a  consideration,  though  nobddy  could  have  com- 
pelled him  to  undertake  the  trust.  As  he  entered  upon  it,  he 
icust  perform  it" 

So,  in  this  case,  nobody  could  have  comi>elled  the  defendant 
to  undertake  to  measure  out  and  deliver  the  com,  when  applied 
for;  but  as  the  trust  was  reposed  in  him,  and  he  kept  the  com, 
and  undertook  to  deliver  it,  he  is  bound  to  do  so,  and  is  liable 
to  this  action  for  refusing,  whether  he  had  used  the  cdm  or  still 
had  it  in  his  crib. 

In  the  language  of  Lord  Holt,  *'  the  owner  trusted  him  with 
the  goods,  and  he  entered  upon  the  trust.'" 

But  for  this  promise,  the  plaintiff  would  have  required  the 
sheriff  to  deliver  the  com.  This  puts  the  plaintiff  to  incon- 
venience, and  there  is  an  expressed  trust,  and  an  undertaking  to 
do  the  act.  If  one  undertakes  to  lead  my  horse  to  Statesville, 
and  turns  him  loose  on  the  road  or  refuses  to  deliver  him,  he  is 
liable,  although  no  compensation  was  to  be  given;  for  he  has 
entered  upon  the  trust,  and  I  have  been  put  to  inconvenience  by 
reason  of  his  undertaking. 

''  The  confidence  induced  by  undertaking  any  service  for  an- 
other  is  a  sufficient  legal  consideration  to  create  a  duty  in  the 
performance  of  it:"  1  Sm.  L.  Cas.  169,  where  the  question 
is  fully  discussed  in  the  valuable  notes  of  Mr.  Smith,  and  of  the 
American  annotators.  Hare  and  Walker. 

Judgment  below  reversed,  and  a  venire  de  novo  awarded. 

Loss  TO  Pbomibsb  ok  BurxFrr  to  Pbomibob  is  laflBoieiit  oomidemtiaB 
for  a  promiae:  Adcuauv,  WiUon^  46  Am.  Deo.  240,  note  242;  HoU^  v.  Adamup 
42  Id.  608,  note  511,  where  other  caeee  are  collected. 


Doe  ex  dem.  Wallace  v.  Maxwell. 

[10  Ibkdbll*!  Law,  110.] 

0oontnrx  or  Estoppel  dobs  not  Apply  bithkb  to  thb  Sovebbxok  or  tt 
its  Assignee. 

Ii4w  Pbisumis  Grant  to  Onx  Who  has  had  for  THnmr  Tkabs  ooq* 
tinnons  adverse  possession  of  land  np  to  known  and  visible  boondaiiea^ 
and  the  jury  cught»  under  such  ciroomntannML  to  nresome  a  orant. 
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Aon  ov  OwirxBBHiP  WmcH  wjvr  Aooompavt  Actual  Powmctoh.  of.  land 
Id  order  to  justify  the  preeomption  of  a  grant  are  tnch  aoti  as  persona 
Qsnally  exercise  orer  their  own  lands. 

£jxcTifZKT.  The  plaintiff  claimed  under  a  grant  to  him  from 
the  state  in  May,  1842.  The  defendant  proved  that  one  Black 
had  claimed  the  whole  of  the  land  in  controversy  for  forty  years. 
He  offered  in  evidence  a  grant  issued  by  the  royal  government 
to  one  Selwyn,  to  the  reading  of  which  the  plaintiff  objected, 
on  the  ground  that  the  defendant  claimed  title  under  the  state, 
and  could  not  prove  title  in  any  one  else.  ,  To  sustain  this  ob- 
jection, he  gave  in  evidence  a  grant  of  this  same  land,  issued  by 
the  state  to  the  defendant,  in  June,  1842.  The  court  overruled 
the  objection,  and  a  witness  proved  that  the  grant  to  Selwyn 
covered  the  land  described  in  the  plaintiffs  declaration.  The 
other  facts  are  stated  in  the  opinion. 

Alexander,  Wilson,  and  Bcyden,  for  the  plaintiffl 

(hbome,  for  the  defendant. 

By  Court,  Nash,  J.  We  concur  with  his  honor,  the  presiding 
judge,  who  tried  the  cause  below,  both  in  admitting  the  testi- 
mony objected  to,  and  in  his  charge..  The  evidence  objected  to 
was  the  grant  by  Georgfe  HE.  to  Selwyn;  and  upon  the  ground 
that  the  state  had  granted  the  same  land  to  the  defendant  in 
June,  1842.  The  sovereign  can  not  be  estopped.  It  acts  by 
agents  and  is  a  trustee  for  the  people,  and  for  their  benefit,  the 
truth  may  always  be  shown:  Taylor  v.  Shufford,  4  Hawks,  132 
[15  Am.  Dec.  612].  Candler  v.  Lwnsford,  4  Dev.  &  B.  407,  is 
to  the  same  effect,  with  the  additional  princifde,  that  when  the 
sovereign  is  not  bound  his  assignee  is  not.  These  authorities 
»nly  sustained  his  honor  in  this  part  of  the  case.  The  charge 
delivered  by  the  court  divides  itself  into  two  branches,  and  in 
each  his  honor  was  correct.  The  first  was,  that  as  the  defend- 
ant and  Black  had  for  thirty  years  had  a  continuous  adverse 
possession  of  the  land  in  question,  up  to  known  and  visible 
boundaries,  they  ought  to  presume  a  grant,  that  is,  that  the 
law  presumed  a  grant  and  they  ought  so  to  find.  The  case  of 
FiJtgrandolph  v.  Norman,  Term  (N.  C),  131,  which  is  the  leading 
case  in  this  state,  states  that  such  a  possession  for  thiriy-five 
years  raises  the  l^;al  presumption  of  a  grant,  and  that  of  Candlef 
V.  LunRford  cuts  down  the  time  to  thiriy  years.  Less  time 
than  thirty  years  has  never  been  permitted  in  this  state  to  raise 
this  presumption  of  law,  nor  are  we  disposed  to  admit  it  under 
a  shorter  period.    Thp  case  states  that  the  boundaries  of  the 
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tract  were  well  known  and  visible;  that  Black  hod  opened  and 
cleared  up  different  portions  of  the  land  and  inclosed  them,  and 
had  been  in  the  actual  adverse  possession  for  thirty  years  and 
upwards,  and  had  continually  claimed  up  to  the  boundaries,  by 
using  the  woodland  as  his  own,  and  that  the  defendant,  who 
had  married  his  daughter,  had,  since  his  death,  contiaucd  t\\e 
possession.  Under  these  circumstances,  if  the  jury  believed 
them,  they  were  instructed  to  find  that  the  law  presumed  a  grant. 
In  the  second  place,  his  honor  instructed  the  jury,  that  if  they 
should  not  be  satisfied  that  the  possession  of  the  defendant  and 
Black  had  continued  for  thirty  years,  but  only  for  twenty-five, 
yet  if  it  were  a  continued  adverse  actual  possession  for  that 
length  of  time,  accompanied  by  a  continued  claim  of  ownership, 
up  to  the  known  and  visible  boundaries,  for  five  years  more, 
they  were  at  liberty  to  find,  as  a  matter  of  fact,  that  a  grant  bad 
been  issued,  if  from  the  circumstances  they  were  satisfied  such 
was  the  fact.  TVe  see  no  error  in  this  portion  of  his  chai-ge. 
It  is  in  strict  accordance  with  the  decision  of  this  court  in  this 
case  when  before  us  heretofore:  7  Ired.  L.  136.  This  court  on 
that  occasion  said,  that  the  actual  possession  of  Black,  for 
twenty-five  or  thirty  years,,  accompanied  with  a  claim  and  the 
exercise  of  acts  of  ownership  and  of  dominion  up  to  a  well- 
defined  boundary,  was  evidence  that  ought  to  have  been  left  to 
the  jury  to  presume  a  grant  of  the  land  to  Black  or  those  under 
whom  he  claimed.  This  was  done  by  his  honor  in  this  case. 
His  honor  was  careful  to  tell  the  jury  what  he  meant  as  to  the 
acts  of  ownership  which  were  to  accompany  the  actual  posses- 
sion. They  were  such  acts  as  persons  usuall}'  exercise  over  their 
own  land — such  as  cleaning  and  cultivating  new  fields,  and  turn- 
ing out  old  ones,  when  worn  out,  and  cutting  timber  promis- 
cuously. These  directions  were  an  answer  to  the  second  and 
third  objections  made  by  the  plaintiff. 
Judgment  afitoned. 

Doctrine  op  Estoppel  does  not  Apply  to  Grant  from  State  so  as  to 
pass  an  after-acquired  title:  See  Casey* a  Lesnee  v.  Inloes,  39  Am.  Dec.  658. 

Grant  Presumed  from  Adverse  Possession,  when:  See  Casey* 8  Lessee 
V.  Inloes,  39  Am.  Dec.  G58,  note  (5S6,  where  prior  cases  are  collected.  Tho 
principal  case  is  cited  in  Mason  v.  McLean,  13  Ired.  264;  in  Baker  v.  JUe- 
Donald,  2  Jones,  246;  and  in  Davis  v.  Mc Arthur,  78  N.  C.  359,  to  the  point 
that  from  thirty  years'  uninterrupted  possession  a  grant  will  be  presumed. 
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BjBB  V.   FmOHBR  AND  WiFB. 

[10  IXMDMlA/B  Law,  139.] 

BsYOQATiON  OF  WiLL  MUST  BB  Shown  bt  Somb  Ovsrt  Act  apparent  in  an* 
other  writing  or  on  the  paper  itself,  and  can  not  be  established  by  parol 
proof  merely. 

^oiKB  Onx  Chu>EBEJ>  BT  Tbstator  TO  BuRK  WiLL  Decbiyes  Him  by  pre* 
tending  to  bnm  it,  while  it  is  in  fact  preserved,  there  is  no  revocation. 

Appeal  from  the  superior  court  of  law  of  Burke  county.  The 
will  propounded  by  Greorge  W.  Hise  was,  on  the  trial,  admitted  to 
have  been  executed  by  the  testator,  George  Hise.  The  caveators 
opposed  its  probate,  on  the  ground  that  it  had  been  revoked. 
To  establish  a  revocation,  they  called  a  witness,  who  stated  that 
C^eorge  W.  Hise,  the  propounder,  had  made  to  him  the  foUow- 
^g  declaration  concerning  the  paper  writing  in  issue:  ''My 
father  was  lying  sick  in  bed,  and  requested  us  to  bring  him  the 
y^l  the  will  was  brought  to  him,  and  he  requested  us  to  throw 

.  ^^  into  the  fire  and  bum  it;  but  I  held  the  will  and  another 
^per  in  my  hand  at  the  same  time,  and,  for  the  purpose 
.     deceiving  my  father,  I  threw  the  other  paper  into  the  fire 

'^   bis   presence,  instead  of   the  will,  and   put  the  will  in 

my  pocket."    The  jury  found  the  revocation.     The  other  facts 

appecur  from  the  opinion.    . 

-^^very  and  OaUher,  for  the  plaintiff. 

-^.    W.  Woodfin,  Craig,  and  J,  W.  Woodfin,  for  the  defeiidants. 

^y  Court,  BuFiiN,  C.  J.     Upon  the  supposition,  that  the  evi- 
dence of  George  W.  Hise's    declarations  were  admissible  to 
*8ect  the  interests  of  the  other  devisees,  the  court  is  of  opinion, 
^^t  there  was,  yet,  error  in  the  effect  given  to  them,  as  estab- 
^^sliing,  if  true,  a  legal  revocation.     The  act  of  1819,  revised 
^tutes,  chapter  122,  sections  1,2  and  13,  contains  substantially 
&6  same  provisions  on  this  subject  with  those  of  statute  29 
Charles  II.,  and  therefore  is  to  receive  the  like  construction. 
No  devise  of  lands  nor  vnll  of  personalty,  is  revocable,  other- 
wise than  by  some  other  will,  or  writing  declaring  the  same,  or 
hj  burning,  canceling,  tearing,  or  obliterating  the  same  by  the 
devisor  or  testator,  or  in  his  presence  and  by  his  direction 
or  consent,  and  all  devises  of  land  and  bequests  of  personal  es- 
tate '*  shall  remain  and  continue  in  force,  until  the  same  be 
burnt,  canceled,  torn,  or  obliterated  by  the  devisor  or  testator, 
or  in  his  presence  and  by  his  consent  and  direction,  or  unless 
the  same  be  altered,"  etc.     It  is  obvious,  that  the  main  purpose 
of  the  act  is  to  alter  the  rule  of  law,  by  which  the  revocation  of 
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a  written  wiU,  dnly  attested,  could  formerly  b^  established  by 
parol  proof  merely;  and  that  is  done,  by  requiring  the  inten- 
tion to  revoke  to  appear,  not  merely  from  the  mouths  of  wit- 
nesses, but  also  by  some  overt  act,  apparent  in  another  writing, 
or  on  the  paper  itself,  alleged  to  have  been  revoked.  It  ia  to 
be  done  by  another  will  or  writing,  or  by  the  destruction  of  the 
paper  by  burning,  canceling,  tearing,  or  obliterating.  Now  it 
is  impossible  to  say  here,  that  the  paper  was  burnt,  canceled, 
torn,  or  obliterated.  It  is  true  a  great  fraud  was  practiced  on 
the  dead  man  by  his  son's  pretending  to  bum  the  will,  while  he 
in  fact  preserved  it;  that  is,  if  it  can  be  assumed  ui>on  the  evi- 
dence, that  such  were  the  facts.  But  the  very  question  is, 
whether  upon  this  parol  evidence,  by  itself,  an  intention  to  re- 
voke can  be  found,  or,  if  the  intention  be  granted,  whether  the 
law  will  allow  such  intention  to  bum  and  revoke  to  be,  in  fact 
and  law,  a  burning  and  revocation.  The  statement  of  the  ques- 
tion seems  to  furnish  an  answer  to  it  in  the  negative.  The  stat- 
ute positively  requires  things  to  be  done,  and  not  merely  said  or 
intended  to  be  done. 

The  court  can  not  dispense  with  those  acts,  upon  the  ground, 
that,  in  requiring  them,  the  statute  put  it  in  the  power  of  a  bad 
man  to  deceive  and  defraud  a  testator.  That  was  for  the  con- 
sideration of  the  legislature;  which  body  has,  neverthel^s,  used 
language  on  the  subject  which  is  clear  and  explicit,  and  which, 
therefore,  the  judiciary  iSoust  observe,  though,  in  a  few  very 
extraordinary  cases,  it  admits  the  possibility  of  fraud  and  impo- 
sition. For  it  is  clear,  the  legislature  deemed  it  the  better 
policy  to  submit  to  that  inconvenience,  in  a  solitary  instance, 
now  and  then — since  human  sagacity  is  not  Competent  to  guard 
perfectly  against  fraud  of  eveiy  kind — than  to  let  in  the  more 
extensive  and  frequent  mischief,  arising  from  perjuries  com- 
mitted in  proving  verbal  directions  to  bum  or  cancel  a  will,  and 
a  supposed  belief  of  the  testator  that  it  had  been  done.  We 
conceive  the  words  of  the  act  are  diametrically  opposed  to  the 
hearing  of  any  evidence  of  the  kind,  and  that,  to  effect  a  revoca- 
tion of  a  will,  th^.^  must  be  deeds,  within  some  one  of  the  defi- 
nite words  used.  The  counsel  opposed  to  the  will  have  adduced 
but  one  case  having  any  analogy  to  the  present,  and  that  is  very 
slight.  It  is  that  of  Bibb  v.  Thomas,  2  W.  Black.  1043,  where 
the  will  was  slightly  torn  by  the  testator,  and  thrown  by  him 
into  the  fire  and  slightly  burned,  and  it  was  held  that  it  was  - 
revoked,  notwithstanding  another  person  took  it  out  of  the  fire, 
and  preserved  it,  without  the  knowledge  of  the  testator.     But 
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the  reason  giyen^for  it  was,  that  the  case  fell  within  two  of  the 
specific  acts  described  in  the  statute,  namely,  tearing  and  bom- 
ing;  for,  though  the  burning  was  yeiy  slight,  jet,  having  come 
from  the  act  of  the  testator  in  throwing  the  paper  on  the  fire, 
with  intent  to  bum  it,  that  was  sufficient  within  the  statute.  In 
Doe  ex  dem.  Reed  v.  Harris^  6  Ad.  &  El.  209,  Lord  Denman,  in 
speaking  of  that  case,  expresses  a  doubt  whether  the  proof  there 
would  now  be  deemed  sufficient.  But  it  is  not  necessary  to 
question  it  at  present,  as  our  case  is  essentially  different  in  the 
very  facts  on  which  BiJbh  v.  Thomas  was  put,  since  here  neither 
tearing  nor  burning  happened  in  the  slightest  degree. 

And  on  the  contrary,  the  case  of  Doe  v.  Harris  is  directly  in 
point  to  the  question  before  us.  There,  an  old  and  infirm  man 
threw  his  will,  inclosed  in  an  envelope,  into  the  fire,  and  a 
devisee  in  the  will  snatched  it  off,  a  comer  of  the  envelope  only 
being  burnt,  but  promised  the  testator  to  bum  it,  and  pretended 
to  have  burnt  it.  Yet  the  court  was  unanimous  that  the  will 
remained  in  full  force,  and  that  very  devisee  recovered  under 
it  in  ejectment.  It  was  so  held,  by  force  of  the  words,  requir- 
ing the  palpable  acts  of  burning,  and  so  forth,  in  exclusion  of 
intentions  and  unexecuted  attempts,  shown  merely  by  parol, 
which  it  was  the  policy  of  the  law  not  to  hear  by  itself.  The 
judgment  in  that  case  proceeds,  we  think,  upon  a  sound  inter- 
pretation  of  the  statute,  and  it  is  decisive  of  the  question  here. 
Indeed,  Mr.  Justice  Williams,  in  his  argument,  puts,  by  way  of 
illustration,  the  very  case  stated  in  this  bill  of  exceptions.  His 
words  ore  these:  "It  is  argued,  that,  if  a  testator  throws  his 
will  on  the  fire,  with  the  intention  of  destroying  it,  and  some 
one,  without  his  knowledge,  takes  it  away,  that  is  a  fraud, 
which  ought  not  to  defeat  his  act.  But  so  it  might  be  said  that» 
if  a  testator  sent  a  person  to  throw  it  on  the  fire  and  he  did  not, 
the  revocation  was  still  good.  Where  would  such  constructions 
end?  The  effect  would  be  to  defeat  the  object  of  the  statutes, 
which  was  to  prevcii  the  proof  of  cancellation  from  depending 
on  parol  eviw^^ce."  That  case  is  the  stronger,  because,  in  a 
subsequent  case,  the  court  held,  upon  the  same  facts,  that  as  to 
copyhold  lands,  which  are  not  embraced  in  the  statute  of  frauds, 
this  will  was  revoked:  Doe  ex  dem.  Reed  v.  Harris,  G  Ad.  &  El. 
209. 

Judgment  reversed  and  venire  de  novo. 

Revocation  of  Will:  See  Floyd  v.  Floyd,  49  Am.  Dec.  626;  Cooper's  E^ 
faU,  45  Id.  673,  note  675;  Manion  v.  Martton,  43  Id.  61 1 ;  BenneU  v.  Sherrod^ 
40  Id.  410,  note  411;  Wiffgin  v.  SweU,  89  Id.  716,  note  7*24;  Malone*s  AdmW 
AM.  Dbo.  Vol.  LI— tf 
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▼.  HMg,  Id.  263;  BMm*$  Will,  Id.  174,  note  176;  Diehey  v.  MaleM,  34 
Id.  130,  note  139;  Bohanon  v.  Walcot,  29  Id.  630,  note  635;  Snted  v.  Ewing, 
22  Id.  41;  WdU  r.  WdU,  16  Id.  150;  Oram  v.  Sheldon,  15  Id.  653,  note  659, 
where  the  sabject  of  implied  revocation  is  diMsaaeed  at  aome  length;  Oreer  v. 
MeCrackm,  14  Id.  755,  note  761;  Oain$  v.  Qains,  12  Id.  375,  note  377,  wherq 
thii  •abject  ii  diacossed  at  length. 

TbB  FBIHOIPAL  GA8X  18  DI8IINOUISHXD  in  WMU  T.  Coitely  1  JOQM,  20L 


Gabe  v.  Jameson. 

[10  iBXDXLL'i  Law,  198.] 
AOOORD  and  SATISf  ACnON  EZBCTTTED,  THOUGH  19  PaBOL»  18  GOO(D  ] 

to  an  action  on  a  covenant  in  a  sealed  instniment,  which  ■onndi  alto- 
gether in  damages,  althoagh  secured  by  a  penalty. 

Debt  on  a  coyenant.  Defendant's  intestate,  Douglass,  con* 
traoted  by  deed  to  purchase  from  the  plaintiff  a  tract  of  land. 
The  coyenant  was  executed  by  both  parties,  and  each  was  bound 
to  the  other  in  the  penal  sum  of  three  thousand  dollars.  The 
breach  assigned  was  that  the  intestate  did  not  perform  his  part 
of  the  contract,  and  the  damages  sought  were  for  his  failure  to 
do  so.  The  defendant  relied  on  the  plea  of  accord  and  satis^u;- 
tion,  and  proved  that  when  called  upon  by  the  plaintiff  to  per- 
form his  contract,  the  defendant  declared  his  inability  to  do  it, 
and  offered  to  pay  to  the  plaintiff  one  hundred  dollars  on  ac- 
count of  his  disappointment,  which  offer  he  accepted  as  a  satis- 
faction. The  court  instructed  the  jury,  that  if  they  believed  this 
testimony  they  should  find  for  the  defendant.  Verdict  for  the 
defendant. 

N.  W.  Woodfin  and  J.  W.  Woodfin,  for  the  plaintiff. 

OaitheTy  for  the  defendant. 

By  Court,  Nash,  J.  As  a  general  proposition  it  is  true,  that 
where  a  certain  duty  arises  under  a  sealed  instrument,  merely 
accord  and  satisfaction  by  parol  is  no  sufficient  answer,  for  a  deed 
ought  to  be  avoided  by  a  matter  of  as  high  a  nature:  Blake's  Case, 
6  Co.  44,  As  in  an  action  of  debt  upon  a  single  bill,  for  the  pay- 
ment of  money  only,  for  there  the  debt  is  ascertained:  Preston 
Y.,  Christmas,  2  Wils.  8G.  But  when  the  covenant  sounds  alto- 
gether in  damages,  though  secured  by  a  penalty,  accord  and 
satisfaction  executed,  though  in  parol,  is  a  good  defense.  This 
doctrine  is  clearly  established  by  the  case  of  the  Slate  v.  Cordon, 
8  Ired.  L.  179.  There  the  action  was  in  debt,  on  a  guardian 
bond,  and  satisfaction  pleaded.     Upon  settling  his  accounts. 
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the  guardian  fell  largely  in  debt  to  his  ward,  tbe  relator,  and, 
in  satisfaction,  transferred,  by  assignment  to  him,  seyeral  prom- 
issory notes  on  third  persons,  which  were  accepted  in  satis- 
faction of  the  balance.  This  court  decided,  that  the  suit  was 
sabstantially  for  damages,  that  the  duty  did  not  accrue  to  the 
relator  in  certainty  by  the  bond,  but  from  a  wrong  or  default 
subsequent,  which  gaye  him  his  action  to  recover  damages  from 
the  defendant,  and  consequently  a  plea  of  satisfaction  of  those 
damages  is  good.  This  case  coyers  the  whole  ground,  taken  on 
the  defense. 
Judgment  a£Srmed. 

AocoBB  EzECUTOBT  IS  Ko  Bab:  See  MUehdl  ▼.  EoMUff,  47  Am.  Dee,  260, 
note  263;  Brooldip^ Bagthy,  De  6Vtitcir,  35  Id.  560,  note  571,  where  other  caaee 
are  collected. 

In  MUeheU  ▼.  ffawiey,  47  Am.  Dec  260,  it  waa  decided  that  an  aoooid  and 
Mtiafaction  can  not  diacharge  a  apecialty,  although  they  will  diadharge  dam- 
tgea  ariaing  from  a  breach  of  the  apecialty. 


P^SBBY  V.  PbOPPS. 

(10  iBSDmLZ.'*  Law,  269.] 
On  BAB  No  Bight  to  Kill  Doo  on  Ownbb*s  Prrmtbto,  on  the  pretenae 

that  he  is  a  nniaance,  becanae  he  has  ou  former  occaaiona  bitten  other 

persons. 
PXBSON  IS  LiABLB  voB  KiLLiNo  Doo  ON  Owsher's  Pbemises,  after  the  owner 

haa  driven  the  dog  away,  so  that  there  is  no  longer  any  danger  of  hia 

bitmg  him  at  that  time. 

Trespass  for  killing  a  dog.  The  pleas  were,  that  the  dog  was 
a  nuisance,  and  that  any  person  had  a  right  to  kill  him;'and 
that  the  defendant  killed  him  to  prevent  him  from  worrying  and 
biting  him.  The  juiy  found  for  the  plaintiff.  The  other  facta 
appear  from  the  opinion. 

Boyden,  Clarke,  and  H.  C.  Jones,  for  the  plaintiff. 

Bxpfium  and  Craig,  for  the  defendant. 

By  Court,  Butun,  C.  J.  We  doubt  not  that  a  dog  may  be  a 
nuisance,  so  as  to  authorize  any  person  to  kill  him,  as  if  he  be 
nutd  and  at  large;  for,  in  such  a  state,  he  is  no  longer  mansuetcB 
i^urcB,  and  the  consequences  of  a  bite  from  time  to  time,  to 
either  man  or  beast,  may  be  so  dreadful  and  so  general,  as  to 
justify  his  destruction  as  soon  as  possible.  But  dogs  are  in 
uiany  respects  useful,  and,  with  many  persons,  fayorite  animals; 
and  we  are  not  aware,  that  fierceness,  merely,  and  attempts  to 
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bitei  or  even  the  actual  biting  of  one  or  more  persons,  have  ever 
been  held  to  empower  another  person,  at  a  different  time,  to 
kill  them,  and  especially  to  go  to  the  owner's  yard  for  that  par- 
pose.  As  a  watch-dog,  his  value  is  constituted  by  his  being 
sharp  and  dauntless;  and  therefore  it  would  seem  those  proper- 
ties can  not,  in  themseWes,  convert  him  into  a  nuisance.  Hence, 
the  evidence  rejected  was  irrelevant.  If,  indeed,  the  defendant 
had  been  bitten  by  the  dog,  it  might  have  been  proper  to  show 
the  savageness  of  the  brute,  and  to  insist  that  the  owner,  if  he 
had  knowledge  of  his  worrying  people,  ought  to  have  confined 
him,  so  that  he  could  not  set  on  people  passing,  or  bite  a  person 
lawfuUy  going  to  the  owner's  house;  and  to  that  purpose  his 
biting  twice  or  even  once  has  been  held  sufficient  to  make  the 
owner  liable,  if  he  did  not  kill  or  confine  the  dog:  Smith  v.  Pe- 
lah,  2  Stra.  1264;  Bui.  N.  P.  7G.  But  here  the  question,  as  to 
that  point,  is  entirely  different;  that  is,  whether  a  person  can 
kill  a  dog  in  the  owner's  house  or  yard,  upon  the  pretense  that 
he  is  a  nuisance,  because  he  had  at  a  former  period  chased  or 
bitten  some  one  else;  and  we  hold,  that  he  can  not.  Then  as  to 
the  second  plea,  the  instructions  appear  to  the  court  to  be  un- 
exceptionable. A  person  is  not  bound  to  stand  quietly  and  be 
bitten  by  a  dog,  nor  to  give  him  what  might  be  called  a  fair  fight 
among  men.  But  if  a  fierce  and  vicious  dog  be  allowed  to  go 
at  large,  and  he  runs  at  a  person,  as  he  lawfully  goes  to  a  house, 
or  is  passing  along  the  road,  apparently  to  set  on  the  person,  or, 
for  example,  on  the  horse  he  is  riding,  it  seems  but  reasonable 
the  person  should  protect  himself  from  the  injury  of  a  bite  to 
himself  or  his  horse,  by  killing  the  dog;  for,  although  a  man 
has  a  right  to  keep  a  dog  for  the  protection  of  his  house  and 
yard,  yet  he  ought  to  keep  him  secured,  and  not  let  him  looso 
and  uncontrolled  at  such  hours  and  in  such  places,  as  will  en- 
danger peaceable  and  honest  people  engaged  in  their  lawful 
business. 

If  therefore  this  dog  were  one  of  the  kind  supposed,  and  the 
defendant  had  shot  him,  as  he  came  at  him,  and  when  he  had 
reasonable  grounds  to  think  that  the  dog  could  not  be  restrained 
by  the  owner  or  his  family,  and  would  bite  him,  we  should  hold 
that  he  did  no  more  than  he  had  a  right  to  do.  But  when  the 
plaintiff's  family  were  at  home,  and,  by  their  immediate  inter- 
ference and  commands  and  punishment,  governed  and  drove 
away  the  dog,  so  as  not  only  to  prevent  him  from  biting  the 
defendant  at  that  time,  but  also  to  save  the  defendant  from  aU 
danger  then,  by  driving  the  dog  away,  the  killing  of  the  dog. 
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after  that,  and  against  the  urgent  entreaties  of  the  family,  could 
baTe  heen  only  on  the  pretense,  and  not  on  the  reality,  of  pro- 
tecting the  defendant  from  ^m  attack  at  that  time,  and  the  cir- 
cumstances were  properly  left  to  the  jury,  as  evidence  on  which 
they  might  find  that  the  defendant  did  not  act  on  the  def ensiye. 
Judgment  affirmed. 

Vicious  Doo,  LxABnirr  of  Owvxr  fob  Injubt  Donb  bt:  See  KUtredge  ▼. 
EUhU,  41  Am.  Deo.  717,  note  720,  where  other  eoes  are  collected;  Piekerimg 
T.  Omnpe,  32  Id.  35,  note  36. 

Fkbogious  Doo,  whxk  a  NmauroB:  See  note  to  LoomU  r.  TVny,  81  Am. 
Dm.  310. 


SiKEa  V.  Paine  et  al. 

[10  iMDttLli  Law,  280.] 

PnuoKS  OF  Skill  abb  Pbbmitted  to  Gits  thbib  Opdvioks  in  Evidbnos 
on  questions  of  science  or  trade,  on  the  ground  that  they  are  oonversaDt 
with  the  business  to  which  they  are  called  to  testify,  and  have,  there- 
fore,  peculiar  knowledge  eonoeming  it. 

PnsoNS  Who  katb  Owned,  Commandbd,  and  Rkpaibed  Ybsssls  are, 
although  not  ship-carpenters,  oompetent  to  testify  as  to  the  difference 
between  the  valne  of  a  vessel  repaired  in  a  certain  way,  and  her  value 
had  she  been  repaired  in  the  manner  called  for  by  the  contract  under 
which  the  repairs  were  made. 

TiHK  FROM  Which  Damages  fob  Breach  of  Ck>NTBACT  for  the  repair  of 
a  vessel  are  to  be  computed  is  the  time  ^en  the  contract  was  broken, 
although  the  vessel  may  not  have  been  called  for  until  after  that  time. 

Appeal  from  the  superior  court  of  law  of  Tyrrell  county. 
The  question  concerning  which  the  witnesses  mentioned  in  the 
opinion  were  asked  their  opinions  was,  what  was,  in  their  opin- 
ion, the  differetice  in  value  between  such  a  vessel  as  was  stipu- 
lated for  in  the  contract,  and  such  an  one  as  a  previous  witness 
had  described  this  to  be.  The  other  facts  appear  from  the 
opinion. 

Eealh,  for  the  plainti£ 

A,  Moore f  for  the  defendants. 

By  Court,  Nash,  J.  In  the  admission  of  this  evidence,  we 
perceive  no  error.  In  general,  witnesses  must  speak  to  facts, 
and  their  opinions  are  not  evidence.  There  are,  however,  ex- 
ceptions to  the  rule.  On  questions  of  science,  or  trade,  and 
others  of  a  similar  character,  persons  of  skill  are  permitted  to 
give  their  opinions  in  evidence.    Medical  men  are  suffered  to 
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^ve  their  opinion  as  to  the  state  of  a  patient,  whom  they  have 
seen;  and  they  are  often  called  on  to  listen  tea  descriptioii, 
giyen  by  other  physicians,  of  the  symptoms  of  a  patient,  whom 
they  have  not  seen,  and  then  to  give  their  opinion.  In  the  case 
of  Beckwith  v.  Sydebotham,  1  Camp.  117,  ship-carpenters  were 
permitted  to  state  their  opinion  of  the  seaworthiness  of  a  vessel 
from  examining  a  survey,  made  by  others,  at  which  they  were 
not  present.  In  Beverly  v.  WiUiams,  4  Dev.  &  B.  L.  836,  a  wit- 
ness was  permitted  to  give  his  belief,  as  to  the  identity  of  pei> 
sons.  In  all  these  cases  of  science  and  skill,  the  opinion  of  the 
witness  is  admitted  as  evidence,  upon  the  ground,  that  he  is 
conversant  with  the  business,  to  which  he  is  called  to  testify, 
and  has,  therefore,  peculiar  knowledge  concerning  it.  The 
court  must  first  be  satisfied  from  the  examination  of  the  witness 
himself,  or  of  others,  that  he  stands  in  that  situation,  which 
renders  his  opinion  in  the  case  evidence — the  degree  of  weight 
to  which  it  is  entitled,  belongs  exclusively  to  the  jury.  In  the 
present  case  we  think  the  evidence  was  competent.  Neither  of 
the  witnesses  was  a  ship-carpenter,  but  one  had  worked  part  of 
a  year  in  a  ship-yard,  and  had  been  the  owner  of  vessels  for 
many  years,  and  thought  himself  well  acquainted  with  their 
value.  The  other  ''had  been  the  owner  of  a  vessel  fifteen 
years,  and  had  worked  considerably  in  repairing  old  vessels." 
The  court  judged  rightly  in  permitting  the  testimony  to  go  to 
the  jury,  to  be  judged  of  by  them  as  to  its  importance. 

It  was  insisted  by  the  defendants,  that,  as  the  plaintiff  did 
not  call  for  the  vessel  until  the  fifth  of  July,  he  was  entitled  to 
recover  only  what  she  was  worth  from  that  time  until  the  seven- 
teenth, when  she  was  delivered;  and  that  interest  upon  the  value 
was  a  matter  of  discretion  with  the  jury.  His  honor  instructed 
the  jury,  that,  as  by  the  contract,  the  repairs  were  to  be  finished 
by  the  first  of  June,  if  she  was  not  then  ready,  the  plaintiff  had 
a  right  to  recover  what  the  freight  of  the  vessel  was  worth  from 
that  time  until  the  seventeenth  of  July,  when  she  was  delivered, 
with  interest,  etc.  We  concur  with  hid  honor,  as  to  the  time,  at 
which  the  plaintiff's  right  to  recover  damages  commenced.  The 
defendants  were  bound  by  their  contract  to  have  her  ready  on 
the  first  of  June.  She  was  not  then  ready,  and  at  that  time  the 
contract  was  broken,  and  his  right  of  action  accrued.  As  to  the 
interest,  we  give  no  opinion,  as  the  plaintiff  has  remitted  it,  and 
moved  that  the  judgment  be  afiSrmed  upon  the  payment  of  the 
costs  of  this  court.  The  defendants  do  not  except  to  the  rule 
stated  by  the  court,  by  which  they  were  to  be  governed  in  i 
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ing  the  plainiiff 's  damages,  to  wit,  the  freight  of  the  Tessel,  but 
to  the  time.    This  objection  has  already  been  noticed. 
Judgment  affirmed. 

EzpxKT  TxsTiMONT,  ADMissiBiLiTr  OF:  See  Clark  v.  SteUe^  40  Am.  Dec. 
481;  W(U9on  v.  Cresap,  36  Id.  672;  Bamm  ▼.  Cobleigh,  35  Id.  505,  note  511| 
Jtfftrwon  ln$,  Co.  v.  CothetU,  22  Id.  507,  note  574,  where  other  cases  are  col- 
lected. 

EzPKBT  Tbstimokt  A8  TO  Hamdwbitino:  See  Majf  v.  StcUe^  45  Am.  Deo. 
648;  People  ▼.  Spooner,  43  Id.  672,  note  676,  where  other  cases  are  collected. 


Den  ex  dem.  Houseb  et  al.  v.  Belton. 

[10  iBXDKix'i  Law,  868.] 
Whsbs  CoBNEJb  OP  Tbact  OF  Lanb  IS,  BT  MiSTAKJi,  Dbsobibbd  in  the 
deed  as  od  the  east  side  of  a  creek,  competent  testimony  is  admissible  to 
show  that  the  comer  is  in  fact  on  the  west  side  of  the  creek;  and  if  the 
proof  shows  the  comer  tree  to  be  on  the  west  side,  the  marked  tree  most 
control  the  word  in  the  deed. 

EjEcncENT.  The  lessor  claimed  under  a  deed,  in  which  the 
land  was  described  as  beginning  at  a  white-oak  on  the  east  side 
of  Loven's  creek.  The  plaintiff  claimed  that  the  beginning 
comer  was  at  a  white-oak  stump  on  the  west  side  of  the  creek, 
and  that  it  was  by  mistime  described  as  being  on  the  east  side. 
If  the  comer  was  at  this  stump,  the  plaintiff  was  entitled  to 
recoTer,  otherwise  his  title  did  not  coyer  the  land  in  dispute. 
The  second,  third,  and  fourth  comers  were  established.  The 
point  of  intersection,  by  running  from  the  fourth  comer  west, 
and  from  the  second  comer  north,  was  at  the  white-oak  stump, 
and  the  distances  of  these  two  lines  gave  out  a  few  feet  from  the 
stump.  A  witness  testified  that  many  years  ago  his  father  had 
pointed  out'  a  white  oak  which  was  marked  for  a  comer,  and 
told  bim  that  was  the  comer  of  the  lessor's  land.  The  comer 
now  contended  for  by  the  lessor  was  the  stump  of  that  tree 
which  had  been  since  cut  down  when  the  land  was  cleared. 
The  defendant  objected,  on  the  ground  that  the  calls  of  the 
deed  could  not  be  controlled  by  such  testimony.  The  court 
charged  the  jury  that  if  the  evidence  satisfied  them  that  the 
white  oak,  of  which  the  stump  was  the  remains,  was  marked 
as  the  comer  of  the  lessor's  land,  it  would  control  the  word 
"  east,"  and  fix  the  lessor's  comer  on  the  west  side  of  the  creek, 
and  the  plaintiff  was  entitled  to  recover.  Verdict  for  the  plainti£ 

Iredell^  for  the  plaintiff. 

No  counsel  for  the  defendant. 
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Bj  Court,  Peabsok,  J.  The  opinion  of  his  honor  is  fully  sus- 
tained by  many  decisions.  The  question  is  simply,  whether  a 
party  is  a  liberty  to  show,  by  the  kind  of  proof  offered  in  this 
case,  that  there  was  a  mistake  in  using  the  word  "  east"  instead 
of  the  word  ''west."  It  is  not  a  question  between  a  marked 
tree  and  a  natural  boundary,  but  between  a  marked  tree  and  a 
mere  word. 

When  a  creek  is  called  for  as  a  boundary,  it  will  oontxol 
course  and  distance,  and  even  marked  lines  and  comers,  because 
it  is  permanent  and  fixed,  and  a  thing  about  which  there  can 
be  no  mistake.  It  is  a  natural  boundary.  Marked  lines  and 
comers  control  course  and  distance,  because  a  mistake  is  less 
apt  to  be  committed  in  reference  to  the  former  than  the  latter. 
Indeed,  the  latter  is  considered  as  the  most  uncertain  kind  of 
description;  for  it  is  veiy  easy  to  make  a  mistake  in  setting 
down  the  course  and  distance,  when  transcribing  from  the  field 
book,  or  copying  from  the  grant  or  some  prior  deed,  or  a  mis- 
take may  occur  in  making  the  survey,  by  losing  a  stick,  as  to 
distance,  or  making  a  wrong  entry  as  to  course.  For  these  rea- 
sons, when  there  is  a  discrepancy  between  course  and  distance 
and  the  other  descriptions,  the  former  is  made  to  give  way. 

All  the  reasons  for  making  course  give  way  to  a  natural 
boundary,  or  to  the  lines  of  another  tract,  or  to  marked  lines 
and  comers,  apply  with  full  force  to  the  present  question.  The 
deed  describes  the  beginning  comer  as  being  on  the  east  side  of 
the  creek;  the  proof  shows  the  comer  tree  to  be  on  the  west 
side.  The  marked  tree  must  control,  because  there  is  less  lia- 
bility to  mistake  about  it,  than  in  the  case  of  one  word  for 
another,  and  the  discrepancy  shows  there  must  be  a  mistake  in 
the  one  or  the  other. 

In  the  leading  case  of  Person  y.  Boundlree,  note  to t. 

Beaiiy,  1  Hayw.  378,  the  course  of  the  first  line  was  ''north" 
from  a  creek,  so  as  to  put  the  whole  tract  on  the  north  side. 
The  marked  line  ran  "  south"  from  the  creek,  so  as  to  put  the 
whole  tract  on  the  south  side.  It  was  held,  that  the  course  of 
the  first  line  had  been  written  "  north"  instead  of  "  south"  by 
mistake,  and  the  marked  lines  controlled. .  There  is  the  same  rea- 
son for  holding  in  this  case,  that  "east"  had  been  written 
instead  of  "  west,"  and  the  marked  course  must  control. 

Judgment  affirmed. 

CiTSD  in  MarshcUl  v.  lUher,  1  Jones,  119«  to  the  point  that  a  tract  of  land 
described  in  a  deed  as  on  the  east  side  of  a  creek  may  be  shown  by  parol  evi* 
dence  to  be  on  the  west  side. 
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Keatok  v.  Banes  et  al. 

[10  iBEDtLL'i  Law,  881.) 
CouBT  nr  WmoH  Judgment  is  Rendered  mat  Vaoate  It,  on  moiioii,  &! 
any  time,  upon  parol  proof  that  it  was  entered  irrognlaiiy  and  not  aooord  • 
ing  to  the  coarse  of  the  coort. 

JuiWMElfT  BeNDBRBD  AGAINST  PaRTT  NOT  IN  CoUBT  IS  VoiD. 

MonoH  to  Yacate  a  judgment.  The  court  refused  to  hear  the 
parol  eTidence  referred  to  in  the  opinioiiy  and  the  plaintiff  ap- 
pealed. 

Heathy  for  the  plaintiff. 

Ehringhaus^  for  the  defendants. 

Bj  Courty  Nash,  J.  We  do  not  concur  in  the  opinion  of  the 
oourt  below.  The  error  seems  to  haye  originated  in  not  adyert- 
ing  to  the  difference  between  receiying  parol  testimony  to 
impeach  a  judgment  collaterally,  and  to  receiying  it  on  a  motion 
to  yacate  it,  made  in  the  court  where  the  judgment  is.  In  the 
former  case,  it  is  certainly  incompetent;  in  the  latter,  it  is  com- 
petent. Upon  the  appeal  from  the  judgment  of  the  county  to 
the  superior  court,  the  trial  was  to  be  had  in  the  latter,  as  it 
was  had  in  the  former.  And,  if  the  eyidence  offered  to  his  honor 
was  such  as  would  haye  been  proper  in  the  county  court,  it 
ought  to  haye  been  admitted  by  him.  In  the  writ,  William  F. 
Eeaton  is  called  the  guardian  ad  litem  of  Benjamin,  and  the 
record  is  upon  its  face  regular,  according  to  the  course  of  the 
court.  The  seryice  of  the  writ  appeared  to  haye  been  admitted 
by  William  F.  Eeaton;  the  court  must  haye  then  considered  the 
infant  Benjamin  in  court.  The  fact  was  otherwise.  According 
to  the  eyidence  offered,  William  F.  Eeaton  neyer  was  appointed 
the  guardian  of  the  infant,  and  neyer  consented  to  be  so,  and 
did  not  defend  the  action.  If  this  was  so,  the  judgment  was  in 
reality  irregular,  and  contrary  to  the  course  of  the  court.  If  an 
action  had  been  brought  to  recoyer  the  property  sold  under  it, 
howeyer,  eyidence  could  not  haye  been  receiyed  to  impeach  it. 
It  was  the  judgment  of  a  court  haying  jurisdiction  of  the  matter. 
But,  according  to  the  fact,  Benjamin  F.  Eeaton  was  no  party  to 
the  proceedings  either  by  himself  or  his  guardian.  And  tho 
judgment  isyoid,  for  there  can  be  no  judgment  against  a  person 
not  in  court:  Den  ex  dem.  While  y.  Albertsan,  3  Dey.  L.  242  [22 
Am.  Dec.  719 J.  The  question  then  presents  itself.  Could  the 
county  court  set  aside  this  judgment  at  a  term  subsequent  to 
that  at  which  it  was  rendered,  by  petition  or  motion,  and  receiye 
psirol  eyidence  to  show  the  truth  of  the  transaction  ?    It  apper- 
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tains  to  eyeiy  court,  as  a  necessary  part  of  its  functions,  to  set 
aside  an  irr^fular  judgment.  The  ends  of  justice  often  require 
it:  Bender  t.  Askew,  Id.  152  [22  Am.  Dec.  714].  In  that  case, 
it  is  stated  by  the  court  that  the  power  so  to  do  is  not  con- 
fined to  the  term  in  which  the  judgment  is  rendered.  The  judg- 
ment against  Bender  was  rendered  at  January  term,  1838,  and 
set  aside  at  August  term,  1839. 

The  first  ease  presenting  the  question  is  that  of  Pearson  ▼.  Nes- 
bU,  1  Dev.  L.  135  [17  Am.  Dec.  569].  There  the  judgment  was 
obtained  at  fall  term,  1820,  and  the  motion,  on  affidavit,  not 
filed  until  fall  term,  1827,  when  the  judgment  was  yacated  be- 
cause Jesse  A.  Pearson  was  both  plaintiff  and  defendant.  In 
Crumpler  v.  Governor,  Id.  52,  a  final  judgment  obtained  at  one 
term  of  the  court,  was  at  a  subsequent  one,  on  motion  founded 
on  affidavit,  set  aside  for  irregulaniy.  In  all  these  cases  the 
motion  was  made  in  the  court,  where  the  judgment  was,  and 
directly  upon  it:  Tidd's  Pr.  614;  Bing.  on  Judgment,  21,  22, 
It  has  been  insisted,  however,  that  the  original  case  continued 
in  court  two  terms,  before  the  judgment  was  entered  against 
Benjamin  Eeaton,  and  the  court  thereby  recognized  William  F. 
Keaton  as  his  guardian,  and  Benjamin  was  in  court.  For  this 
position  the  case  of  Den  ex  dem.  While  v.  Albertson,  3  Dev.  L. 
242  [22  Ain.  Dec.  719],  was  cited.  The  attempt  there  was  to  im- 
peach the  judgment  collaterally.  Judge  Henderson  put  it-upon 
that  ground  exclusively.  It  is  true  that  the  case  was  in  court 
the  time  specified,  and  the  record  does  speak  of  William  F. 
Keaton  as  the  guardian  of  Benjamin.  But  on  motion  to  vacate 
the  judgment,  as  irregular,  the  court  is  not  precluded  fiom  in- 
quiring into  the  truth,  whether  William  F.  Keaton  was  the 
guardian  of  Benjamin,  and  whether  the  latter  did  appear  or  not: 
Bender  v.  Askew,  Id.  152  [22  Am.  Dec.  714].  The  vacating  such 
judgments  proceeds  upon  the  grounds,  ''that  a  judgment  has 
been  signed  upon  the  record,  which  was  not  in  fact  the  judg- 
ment of  the  court,  which  the  court  ought  not  to  have  given, 
and  which  the  plaintiff  or  his  attorney  knew  the  court  would 
not  give  or  allow." 

The  judgment  of  the  superior  court  is  reversed  and  the  case 
remanded. 

Ordered  accordingly. 

Settino  Aodb  Judgment:  See  Bank  q/  Monroe  t.  Widner,  43  Am.  Dec. 
768,  note  772;  Dial  v.  Ihrrow,  36  Id.  267,  note  268;  PendUUm  v.  QaUoway, 
34  Id.  434;  Wit^low  v.  Anderson,  32  Id.  651;  J^tftaae  ▼.  Parher,  23  Id.  720; 
Bender  v.  Askew,  22  Id.  714,  note  717;  Bank  qf  Carlide  v.  Hojpkins,  15  Id 
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113;  Morgan  v.  Ht^fs,  12  Id.  147,  note  148.  The  principal  case  is  oited  in 
the  following  cases  to  the  point  that  an  irregular  judgment  may  be  set  aside 
ftt  any  time  by  the  court  in  which  it  was  rendered:  Williams  ▼.  Beadey^  18 
Ired.  L.  114;  Dick  v.  MeLawrin.^'S.  C  186;  Ma»mv.  Miles, Id.  565;  Cou^ 
y.  Hoiifes,  69  Id.  410. 

JuDOUNT  AOAiNST  Pabtt  WITHOUT  NoTiCB  IH  YoiD:  See  Flint  Biver 
Steamboat  Co.  v.  FMter,  48  Am.  Dec  248,  note  270,  where  this  subject  is  dis- 
eosaed  at  length;  Dearmg  t.  Bank  of  Charleston^  Id.  300,  note  820. 


HEBBma  V.  WiLMiNGTOK  &  Raleigh  R.  R.  Go. 

[10  iBXDBix's  Law,  409.] 
What  Amounts  to  Neoligbnob  is  a  Question  or  Law. 
Whebb  Slave  while  Asleep  on  Railroad  Track  is  Run  Over  and 
killed  by  a  train  running  at  the  usual  speed,  the  law  will  not  attribute 
negligence  to  the  engineer  because  he  does  not  act  on  the  assumption 
that  the  slave  has  lost  his  faculties  by  being  drunk  or  asleep.  He  has  a 
right  to  presume  that  the  slave,  being  a  man,  will  get  out  of  the  way( 
and  if,  after  he  gets  near  enough  to  see  that  the  slave  is  dtunk  or  asleep^ 
he  uses  due  care  and  precaution  to  avert  the  accident,  the  railroad  com- 
pany will  not  be  liable  to  the  owner  of  the  slave. 

Casb  to  recover  damages  of  the  defendants  for  the  negligent 
management  of  their  cars,  whereby  one  of  the  plaintiff's  slaves 
was  killed  and  another  badly  wounded.  The  facts  are  stated  in 
the  opinion. 

Strange  and  D.  Beid^  for  the  plaintiff!. 

W.  Winslow,  for  the  defendants. 

By  Court,  Piabson,  J.  The  gravamen  of  the  action  is  negli- 
gence on  the  part  of  the  defendants  through  their  agent,  and 
the  question  is.  Was  there  evidence  of  negligence  ? 

It  was  proven,  that  the  cars  ran  over  two  negroes  of  the 
plaintiff,  killing  one  and  injuring  the  other:  and  the  plaintiff 
insists,  that,  from  this  fact,  the  law  implies  negligence.  The 
position  is  not  tenable,  that  whenever  damage  is  done,  the  law 
implies  negligence.  The  bare  statement  of  the  proposition 
shows  its  fallacy.  The  case  of  £Ui8  v.  Forts,  db  Eoan.  R. 
R,  Co.,  2  Ired.  L.  138,  and  Piggot  v.  East.  Co.  Railroad,  54 
Eng.  Com.  L.  229,  were  relied  on  as  supporting  this  position. 
In  both  cases  fire  was  communicated  to  the  property  of  the 
plaintiffs — ^in  the  one  case,  a  bam — in  the  other  a  fence  was  set 
on  fire  by  sparks  from  the  cars.  It  was  proven  in  both  cases, 
that  the  cars  had  been  running  for  a  long  time  without  doing 
any  damage,  and  things  remaining  in  the  same  condition,  the 
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fact»  that  fire  was  communicated  on  a  particular  occasion,  was 
properly  held  to  be  prima  facie  evidence  that  it  was  the  result 
of  negligence.  Judge  Gaston,  in  the  case  of  Ellis,  lays  down 
the  rule  in  these  words:  "  Where  the  plaintiff  shows  damage 
resulting  from  the  act  of  the  defendants,  which  act  with  the  ex- 
ertion of  proper  care  does  not  ordinarily  prodlice  damage,  he 
makes  out  a  prima  facie  case  of  negligence,  which  can  not  be 
repelled,  but  by  proof  of  care,  or  some  extraordinary  accident, 
which  makes  care  useless/'  In  other  words,  as  the  cars  had 
been  running  under  the  same  circumstances  time  after  time  with- 
out setting  fire  to  the  fence,  if  on  a  particular  occasion  the  fence 
is  set  on  fiire,  it  must  be  ascribed  to  negligence,  unless  it  can  be 
accounted  for,  as  by  showing  there  was  a  sudden  gust*  of  wind, 
or  some  other  unusual  cause.  In  this  case,  the  cars  had  been* 
running  for  years  without  injuring  a  negro,  because  no  negro 
had  fallen  asleep  upon  the  track.  That  was  itself  an  unusual 
circumstance,  and  repels  any  inference  of  negligence,  from  the 
mere  fact,  that  damage  was  done,  and  therein  this  case  differs 
from  the  cases  of  the  fence  and  the  house,  which  had  remained 
stationaiy.    The  question  of  negligence  then  is  open  forinquiiy. 

What  amounts  to  negligence  is  a  question  of  law.  Admitting 
the  facts  to  be  as  contended  for  by  the  plaintiff,  there  was  no 
evidence  of  negligence.  The  cars  were  running  at  the  usual 
hour  and  at  the  usual  speed,  not  through  a  Tillage,  or  over  a 
crossing  place,  or  turning  a  point,  but  upon  a  straight  line, 
where  tiiey  could  be  seen  for  more  than  a  mile.  The  negroes 
might  have  been  seen  at  the  distance  of  half  a  mile.  Whether 
the  engineer  saw  them  or  not  until  he  was  too  near  to  stop,  does 
not  appear.  There  is  no  eyidence  that  he  was  not  in  his  place 
and  on  the  lookout.  It  can  not  be  inferred  from  the  fact,  that  he 
made  no  effort  to  stop  until  he  got  within  twenty-five  or  thirty 
yards  of  the  negroes;  for  that  is  entirely  consistent  with  the  sup- 
position, that  he  had  seen  them  for  half  a  mile;  because,  seeing 
them  to  be  man,  he  naturally  supposed  they  would  get  out  of 
the  way  before  the  cars  reached,  and  might  well  haye  continued 
under  this  impression,  until  he  got  near  enough  to  see,  that 
they  were  either  drunk  or  asleep,  which  he  was  not  bound  to 
foresee,  and  his  being  then  too  near  to  stop,  so  as  to  saye  them, 
was  their  misfortune,  not  his  fault. 

If  there  had  been  a  log  of  wood  on  the  track,  running  oyer  it 
would  amount  to  negligence;  for,  if  the  engineer  did  not  see  it, 
there  was  negligence  in  not  keeping  a  lookout,  and  if  he  did 
see  it,  there  was  negligence  in  not  stopping  in  time,  as  wood 
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has  neither  the  instinct  of  seU-preservation  nor  the  power  of 
locomotion.  If  there  had  been  a  cow  on  the  track,  the  case 
would  not  be  so  clear,  for  the  animal  has  both  the  instinct  of 
self-preservation  and  the  power  of  locomotion;  but,  on  the  other 
hand,  it  is  known,  that  such  animals  lose  their  natural  appre- 
hension of  danger  by  frequently  seeing  and  hearing  the  cars. 
But  as  the  negroes  were  reasonable  beings,  endowed  with  intel- 
ligence, as  well  as  the  instinct  of  self-preservation  and  the  power 
of  locomotion,  it  was  a  natural  and  reasonable  supposition,  that 
they  would  get  out  of  the  way,  and  the  engineer  was  not  guilty 
of  negligence,  because  he  did  not  act  upon  the  presumption  that 
they  had  lost  their  faculties  by  being  drunk  or  asleep.  If  a  deaf- 
mute,  while  walking  on  the  track,  be  unfortunately  run  over, 
it  would  certainly  not  be  negligence,  unless  it  was  proven  that 
the  engineer  knew  the  man  and  wad  aware  of  his  infirmity. 
If  the  cars  are  to  be  stopped,  whenever  a  man  is  seen  walking 
on  the  road,  lest  perchance  he  may  be  a  deaf-mute,  and  when- 
ever negroes  are  seen  lying  on  the  track,  lest  they  may  be  drunk 
or  asleep,  a  knowledge  of  this  impunity  would  be  an  iifducement 
to  obstruct  the  highway  and  render  it  impossible  for  the  com- 
pany to  discharge  their  duty  to  the  public,  as  common  carriers. 

We  concur  with  his  honor  as  to  the  competency  of  the  cap- 
tain as  a  witness  for  the  defendants.  He  was  in  no  wise 
responsible.  But  we  do  not  concur  in  the  opinion,  "that  the 
fault  of  his  slaves  in  going  to  sleep  on  the  road  at  the  time  and 
under  the  drcumstanoes  stated  by  the  witnesses  was  imputable 
to  the  plaintiff.''  No  fault  is  imputable  to  the  owner  for  not 
preventing  his  negroes  from  going  about  on  Sunday  and  lying 
dovni  where  they  please,  nor  is  the  amount  of  care  required  of  the 
defendants  thereby  "  diminished.''  For  this  reason,  we  should 
be  compelled  to  grant  a  venire  de  novo,  if  this  instruction  could 
have  influenced  the  decision  of  the  case.  But,  as  the  plaintiff 
made  out  no  evidence  of  negligence,  this  error  was  immaterial. 

For  the  same  reason  it  is  unnecessaiy  to  notice  the  cases  cited 
in  the  argument,  as  to  the  damage  done,  when  there  was  negli- 
gence on  both  sides.  We  concur  in  the  opinion,  that,  when  this 
is  the  case,  neither  party  can  recover,  unless  one  be  guOty  of 
wanton  injury  or  gross  neglect,  which  is  much  the  same  thing; 
for,  if  boUi  are  in  equal  fault,  if  one  can  recover  so  can  the 
other,  and  thus  there  would  be  mutual  faults  and  mutual 
recoveries,  which  would  contradict  the  saying,  ''  that  law  is  the 
perfection  of  reason." 

Judgment  affirmed. 
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What  Amottvts  to  Neoligenc£  k  a  Qdestiox  of  Law:  Biles  v.  HclmtM^ 
11  Ired.  L.  16;  Droch  v.  King,  3  Jonos,  47,  both  citing  the  priucipal  caBC 

CoNTEiBUTOBY  Neouoence,  WHEN  Bab  TO  AcTiOK:  See  Inoin  V.  Spripg^ 
46  Am.  Dec  067,  note  671,  where  other  cases  are  collected;  Kennard  v.  Burton^ 
43  Id.  249,  note  256;  yoAn«o»  ▼.  Whil^ld,  36  Id.  721;  Fleytasv.  PoiUchartrain 
R.  R,  Co,,  Id.  658,  note  659;  SimjMon  v.  Haml,  Id.  231,  noto  236,  where  other 
coses  are  collected  and  cited.  The  principal  case  is  cited  in  //.  dt  T,  C.  R'y 
Co.  V.  SympkifM,  54  Tex.  623,  to  the  point  that  an  intoxicated  person  who 
goes  on  a  railroad  track  and  is  injured  is  |;nilty  of  contributory  negligence. 

The  rRiNCiPAX.  case  is  cited  in  Cotuh  v.  Jone$,  4  JoDes,  408,  in  Wood- 
house  V.  AlcRae,  5  Id.  2,  and  in  Poole  v.  Railroad  Co.,  8  Id.  341,  to  tho  i)oiut 
that  reasonable  beings,  endowed  with  intelligence,  may  be  naturally  pre- 
sumed and  expected  to  get  out  of  the  way  of  an  approaching  ti-ain.  It  is 
also  cited,  in  /Seott  ▼.  Wilmington  ik  R.  R,  R.  Co.,  4  Id.  433,  to  the  point  that 
the  killing  of  a  slave  by  a  railroad  train  does  not  necessarily  show  negligence 
on  the  part  of  the  engineer.  And  in  Joneii  v.  I^orth  Carolina  R.  R.  Co.,  67 
N.  C.  125,  it  is  cited  to  the  point  that  it  is  not  the  duty  of  on  engineer  to 
stop  or  slacken  the  speed  of  his  train  when  he  sees  a  human  being  on  the 
track,  unless  he  knows  that  he  is  asleep  or  drunk. 

Mere  Fact  of  Injury  is  not  Proof  of  Neouoence:  Bryan  v.  Fowler,  70 
N.  C.  598;  Manly  ▼.  WUmmgton  <(r  W,  R.  R.  Co.,  74  Id.  658,  both  citing  the 
principal  caje. 


Doe  ex  dem.  Bbannoce  v.  Bbannooe. 

[10  Iredell'b  Law,  428.1 

Deed  of  Trust  Made  to  Secure  Sf.vkral  Derts  due  to  different  individ- 
uals, some  of  which  are  usurious  and  some  bona  Jide^  is  not  void,  but 
is  a  security  for  the  debts  not  tainted  with  usury,  where  these  debts  are 
distinct  from  and  independent  of  the  usurious  debts. 

Ejectment.  Both  parties  claimed  under  one  Thompson. 
The  defendant  claimed  under  the  deed  of  trust  referred  to  in 
the  opinion.  The  plaintiff  claimed  under  a  sheriff's  deed, 
founded  on  judgments  and  executions,  and  levies  and  sales  duly- 
made.  The  deed  of  trust  was  prior  in  date  to  the  judgments 
and  executions.  Judgment  was  given  for  the  defendant.  The 
other  facts  are  stated  in  the  opinion. 

Morehead,  for  the  plaintiff. 

Iredell,  for  the  defendant. 

By  Court,  Pearson,  J.  The  only  question  is,  whether  a  deed 
of  trust  is  void,  which  was  made  to  secure  several  debts  due  to 
different  individuals,  some  of  which  debts  are  usurious.  It  is 
not  void.  The  estate  passed,  and  is  a  securit}'  for  the  debts  not 
tainted  with  usui-y.  The  declarations  of  trust,  only  in  reference 
to  the  usurious  debts,  are  void. 
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In  Den  ex  dem.  Shober  t.  Hauaer^  4  Dey.  k  B.  L.  91,  it  ia 
held  that  a  deed  of  trost,  made  to  secure  a  usurious  debt,  is 
Toid;  in  that  case  there  was  but  one  debt  secured,  which  debt 
being  usurious,  the  deed  could  only  operate  as  an  ''  assurance 
for  a  usurious  debt,"  and  was  properly  held  to  be  Toid. 

But,  in  this  case,  there  are  several  debts  due  to  different  indi- 
riduals;  some  of  which  are  not  tainted  with  usury,  and  are  in 
no  wise  connected  with  those  that  are.  The  operation  of  the 
deed  was  to  pass  the  legal  estate,  with  a  separate  declaration  of 
trust,  for  each  of  the  debts  therein  enumerated.  Th^re  can  be 
no  reason,  why  the  declaration  of  trust,  in  reference  to  one  debt, 
may  not  stand,  and  the  declaration  of  trust  in  reference  to  an- 
other be  held  void.  So  if  a  deed  contains  a  declaration  of  trust, 
m  favor  of  several  debts,  one  of  which  is  feigned,  and  there 
can  be  no  connection  or  combination  between  the  creditors,  to 
whom  the  true  debts  are  due,  and  the  grantor  or  person  for 
whose  benefit  the  feigned  debt  is  inserted,  there  can  be  no  rea- 
son why  the  declarations  of  trust,  in  favor  of  the  true  debts, 
may  not  stand  and  the  feigned  debt  treated  as  a  nullity. 

If  a  bond  secures  the  performance  of  several  covenants  on 
conditions,  some  of  which  are  legal  and  the  others  void,  it  is 
valid,  BO  far  as  respects  the  conditions  that  are  legal,  provided 
they  be  separated  from  and  are  not  dependent  on  the  illegal. 
But  if  a  contract  be  made  on  several  considerations,  one  of 
wliich  is  illegal,  the  whole  contract  will  be  void.  The  differ- 
ence is,  that  every  part  of  the  contract  is  induced  and  affected 
by  the  illegal  consideration;  whereas  in  cases  where  the  consid- 
eration is  tainted  by  no  illegality,  but  some  of  the  debts  are 
illegal,  the  illegality  of  such  as  are  bad,  does  not  communicate 
itself  to,  or  contaminate,  those  which  are  good,  except  where 
bom  some  peculiarity  in  the  contract  its  parts  are  inseparable, 
or  dependent  upon  one  another:  1  Sm.  L.  Cas.  284,  note  to  GoU 
Kn«  V.  Blanton,  and  the  cases  cited. 

Here  the  consideration  which  raised  the  use  for  the  purpose 

of  the  conveyance  is  merely  nominal.     The  debts  secured  are 

distinct,  due  to  different  individuals,  and  in  no  way  connected 

with  or  dependent  on  one  another — the  deed  is  valid  so  far  as 

respects  the  good  debts.     It  would  be  unreasonable  and  defeat 

thcb  object  of  deeds  of  trust  if  they  are  to  be  declared  void,  and- 

jionest  creditors  deprived  of  their  security  for  debts,  because 

fbB  debtor,  without  their  knowledge  or  concurrence,  may  insert 

^  usurious  or  feigned  debt.     No  one  would  bid  at  a  trustee's 

sale  if  he  could  be  deprived  of  his  title  by  showing  that  one  of 
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many  enumerated  debts  was  tainted  with  usury.  The  case  of 
Harrison  y.  Hannel,  5  Taunt.  780,  was  relied  on  for  the  plaintiff. 
That  case  is  not  an  authority  against  the  conclusion  above 
announced,  but  tends,  we  think,  greatly  to  confirm  its  correct- 
ness. The  son  of  the  defendant  owed  several  debts  to  the 
plaintiffs,  some  of  which  were  usurious;  and  wishing  to  get  a 
further  advance,  agreed  to  draw  three  bills  upon  his  father  as  a 
secui'ity  for  the  whole.  The  bills  were  accepted  and  the  first 
paid;  but,  in  a  suit  on  the  second,  it  w^  held  to  be  void,  becauae 
it  was  a  security  for  an  amount  in  which  were  included  some 
usurious  debts.  Although  it  was  urged  that  the  amount  of  the 
first  and  second  bills  would  not  exceed  the  amount  of  the  good 
debts,  the  reply  was,  that,  if  the  plaintiff  was  allowed  to  recover, 
he  could  apply  the  amount  to  the  bad  debts  and  sue  the  son  on 
the  good  debts;  that  it  was  the  same  as  if  the  son  had  given  his 
note,  witi.  his  father  as  security,  for  the  whole  debt.  The  con- 
tract was  entire.  The  security  was  given  as  well  for  the  illegal 
as  the  legal  part;  they  are  connected  together  and  can  not  be 
separated,  which  distinguishes  it  from  this  case.  Here  the 
debts  are  not  connected;  one  may  be  paid  and  another  rejected. 
It  is  the  duty  of  the  trustee  to  pay  the  good  and  reject  the  bad 
ones.  It  is  the  same  as  if  a  separate  deed  of  trust  for  each  of 
the  creditors  had  been  executed. 
Judgment  affirmed. 

Deed  of  Trust  to  Seoitbb  Payment  of  Bona  Fms  Debts:  See  Dmla^ 
V.  BumeU,  45  Am.  Dec.  269;  Xhtboae  v.  Duboaej  42  Id.  588.  The  prinoipal 
case  is  cited  to  the  point,  that  where  a  deed  of  trust  is  given  to  eeeore  several 
de1)t8,  some  of  which  are  nsarious  and  some  bonajide,  the  deed  will  be  good 
as  to  the  bonajide  debts,  provided  they  are  separate  and  distinct  from  the 
usurious  ones,  in  the  following  cases:  Palmer  v.  Oilet,  5  Jones*  £q.  78;  Mc' 
CorkU  \\  Earnhardt,  PhiU.  L.  300;  Carter  \.  Cocke,  64  N.  0. 242;  McNtiU  v. 
KiddU,  66  Id.  294.    It  is  also  distinguished  in  Stone  v.  Marshall,  7  Jones,  904 


Bbothebs  v.  Hubdlb. 

[10  iBXDXLL'g  Law,  400.] 

Party  Who  has  Recovered  is  Ejectment  can  not  Sue  in  Taovxa  or 
detinue  for  the  produce  of  the  land,  which  has  been  severed  therefroBi 
before  the  writ  of  possession  was  executed.  His  remedy  is  an  action  for 
damages  by  way  of  mesne  profits. 

In  Action  for  Mesne  Profits,  the  Judgment  in  Ejectment  la  CoNOLr- 
sive  as  to  the  title. 

Tboveb  for  a  quantity  of  com,  fodder,  pease,  and  beans.    The 
defendant  admitted  the  conversion,  and  proved  that  he  had  re- 
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coTered  in  ejectment  the  land  on  which  the  articles  were  grown, 
and  was  put  in  possession  by  the  sheriff.  At  the  time  the  writ 
was  executed  the  com  and  some  part  of  the  pease  and  beans  were 
growing,  the  fodder  had  been  pulled  and  stacked,  and  the  bal- 
ance of  the  pease  and  beans  had  been  gathered  and  put  into  a 
crib  on  the  premises.  The  plaintiff  offered  to  prove  thai  the 
land  was  his,  but  the  court  rejected  the  evidence,  being  of  opin- 
ion that  the  recovery  in  the  ejectment  was  conclusive  as  to  the 
title.  The  jury,  under  the  instructions  of  the  court,  found  for 
the  plaintiff  as  to  the  value  of  the  fodder,  pease,  and  beans  that 
had  been  gathered,  and  the  defendant  appealed. 

Jordan  and  A.  Moore,  for  the  plaintiff. 

ffeaih  and  W.  N.  H.  Smith,  for  the  defendant. 

By  Court,  Peabson,  J.  There  is  no  error  in  the  instructions. 
The  com,  etc.,  which  was  attached  to  the  land  at  the  time  the 
defendant  was  put  in  possession,  x>assed  with  it,  and  belonged 
to  him.  But  the  fodder,  etc.,  which  had  been  severed,  although 
on  the  premises,  did  not  pass  with  the  land;  for  it  had  ceased 
to  be  a  part  thereof,  and  the  defendant  had  no  right  to  take  it. 
His  remedy  was  an  action,  not  for  the  specific  articles,  but  for 
damages,  by  way  of  mesne  profits.  If  the  defendant  had  a 
right  to  take  the  specific  articles,  he  would  for  the  same  reason 
be  entitled  to  recover  their  value  in  trover  against  the  plaintiff, 
or  any  one  to  whom  he  might  have  sold  them.  The  amount  of 
which  would  be,  when  one,  who  has  been  evicted,  regains  pos- 
session, he  may  maintain  trover  against  every  one  who  has  bought 
a  bushel  of  com  or  a  load  of  wood  from  the  trespasser  at  any 
time  while  he  was  in  possession.  This,  especially  in  a  country 
where  there  are  no  markets  overt,  would  be  inconvenient,  and 
no  person  could  safely  buy  of  one  whose  title  admitted  of  ques- 
tion. The  mere  statement  of  the  proposition  shocks  our  no- 
tions of  common  sense,  and  calls  for  an  overpowering  weight 
of  authority  to  sustain  it.  There  is  no  authority  for  it  in  our 
reports,  the  invariable  practice  having  been  to  bring  trespass 
for  mesne  profits  and  for  damages,  if  there  has  been  any  de- 
struction or  injury  to  the  freehold. 

Trover  for  the  specific  articles,  either  against  a  trespasser  or 
a  third  person,  has  never  been  attempted.  Upon  examination, 
it  is  found  that  there  is  no  authority  for  it  anywhere. 

Our  attention  has  be^n  called  to  a  passage  in  the  New  York 
•dition,  1846,  of  Adams  on  Ejectment,  page  347,  where  it  is 
mi:  **  Crops  vnll  pass  to  the  lessor,  although  severed  at  the 
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time  the  writ  of  poBsession  is  executed,  provided,  ths  severance 
was  after  the  date  of  the  demise."  This  is  an  interpolation, 
and*  is  not  in  any  of  the  former  editions.  Doe  ex  dem.  Dptan  v. 
WUherwick,  3  Bing.  11,  is  cited.  We  have  examined  that  case — 
it  does  not  sustain  the  position.  That  was  a  motion  bj  a  ten- 
ant, who  held  over  after  his  term  and  was  turned  out  by  a 
writ  of  possession,  for  a  rule  that  the  lessor  pay  over  to  him 
the  value  of  some  grass  and  oats,  which  he  had  severed  re- 
cently befoi%  the  writ  was  executed,  alleging  that  he  was  enti- 
tled to  them  as  a  way-going  crop,  and  which  the  lessor  had 
taken  into  possession.  The  court  was  clearly  of  opinion,  that 
the  motion  was  of  the  first  impression;  that  to  entertain  ic 
would  offer  inducements  to  tenants  to  hold  over,  and  if  the  de- 
fendant had  any  claim  to  a  way-growing  crop,  he  might  bring 
his  action.  The  inference  from  this  case,  that  crops  would  pass 
to  the  lessor  after  he  regains  possession,  although  severed  at 
any  time  between  the  date  of  the  demise  and  the  execution  of 
the  writ  of  possession,  was  hastily  drawn,  and  is  not  warranted 
by  it. 

The  only  other  case  cited,  which  has  any  bearing,  is  Morgan 
v..  Varick,  8  Wend.  687.  That  was  an  action  of  trespass  for 
mesne  profits  and  de  bonis  asportaiis.  The  plaintiff,  having  been 
let  into  possession  after  a  recovery  in  ejectment,  brought  the 
action  against  the  defendant  in  ejectment,  for  mesne  profits  and 
for  damages,  for  removing  certain  boilers  of  a  steam-engine 
which  had  been  used  in  a  corn-mill  on  the  premises.  The  judge 
below  held,  that  the  plaintiff  could  recover  mesne  profits,  but  was 
not  entitled  to  recover  damages  for  removing  the  boilers.  Sav- 
age, C.  J.,  delivers  the  opinion  of  the  court.  It  is  not  at  all 
satisfactory  upon  the  point  of  the  case.  The  stress  of  the  argu- 
ment is  spent  upon  a  collateral  question.  The  learned  judge 
enters  into  a  long  discussion  of  the  doctrine  in  one  of  the 
resolutions,  in  lAffbrd's  Case,  11  Co.  61,  and  succeeds  in  prov- 
ing by  argument  and  authority,  that  after  the  owner  regains 
possession,  he  may  maintain  trespass  for  mesne  profits  and  for 
damages  for  any  injury  to  the  freehold  as  well  against  third 
persons  and  strangers,  who  had  come  into  possession,  as  against 
the  original  trespasser — against  such  occupant  for  the  time  he 
was  in.  The  relevancy  of  this  discussion  is  not  clearly  per- 
ceived— the  defendant  was  the  original  trespasser,  and  not  a 
stranger.  The  case  turned  upon  the  statute  of  limitations  (six 
years).  The  boilers  were  severed  more  than  six  years  before  the 
commencement  of  the  action.     They  were  removed  from  the 
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premises  at  the  request  of  the  defendant  within  six  years.     If 
the  seyerance  had  been  within  six  years,  it  would  have  been 
^' plain  sailing"  for  the  court;  for  mesne  profits  and  damages 
would  have  covered  it.     Such,  however,  was  not  the  fact.     And 
ingennity  was  taxed  to  prevent  the  statute  from  being  a  bar  to 
a  recovery  for  what  the  judge  calls  **  a  wanton  injury,  as  the 
boilers  were  sold  for  one  fourth  of  their  value."    This  could 
only  be  effected  by  holding  that  the  boilers,  after  they  were  con- 
verted into  personal  property  by  severance,  belonged  as  chattels 
to  the  plaintiff.     Accordingly,  after  the  long  discussion  above 
alluded  to,  this  conclusion  is  announced;  but  it  is  a  mere  asser- 
tion, and  is  not  supported  either  by  argument  or  authority. 

In  this  case  the  articles  sued  for  were  of  annual  production, 
and  my  Lord  Coke  suggests  a  distinction  between  such  things  as 
com,  etc.,  which  come  by  the  act  and  operation  of  the  party; 
"  for,  if  he  had  not  sowed  the  land,  no  com  would  have  been 
there,"  and  such  things  as  come  by  the  act  of  God,  as  trees,  etc. 
We  do  not,  however,  put  the  case  upon  this  distinction.  The 
true  distinction  is,  where  a  tenant,  or  one  having  a  partictdar 
estate,  wrongfully  severs  a  tree  or  other  thing  from  the  free- 
hold, it  becomes  personal  property  and  immediately  belongs  to 
the  landlord  or  remainderman,  who  may  punish  the  tenant 
for  waste  and  may  take  the  thing;  or  may  presently  bring  trover 
against  the  tenant  or  any  third  person  who  has  converted  it 
For,  as  there  is  no  possession  adverse  to  him,  the  thing  when 
severed  immediately  belongs  to  him  as  a  chattel.  Besides,  he 
wonld  otherwise  be  without  remedy,  as  he  could  not  bring  tres- 
pass qaare  clausum,  the  tenant  being  rightfully  in  possession. 

Bat  when  one,  who  is  in  the  adverse  possession,  gathers  a 
crop  in  the  course  of  husbandry,  or  severs  a  tree  or  other  thing 
(rem  the  land,  the  thing  severed  becomes  a  chattel,  but  it  does 
not  become  the  property  of  the  owner  of  the  land;  for,  his  title 
is  divested — ^he  is  out  of  possession  and  has  no  right  to  the  im- 
mediate possession  of  the  thing,  nor  could  he  bring  any  action 
ODtil  he  regains  possession.     Then,  by  ihe  jus  postliminii  or  fic- 
^on  of  relation,  he  is  considered  as  having  been  in  possession 
bU  the  time  for  the  purpose  of  bringing  trespass  guare  clausum 
fi^^  with  a  continuandx)  from  d^y  to  day,  in  which  he  recovers 
^e  value  of  the  mesne  profits  and  damages  for  the  injury  done 
to  his  freehold  by  the  severance  of  any  part  of  it,  or  for  any  other 
^J^My  consequent  to  the  breach  of  his  close.     This  action  can 
bema^^jitained  against  any  one  who  has  been  in  possession  fox 
^  tixne  he  held  it,  but  the  owner  of  the  land  can  not  sue  for 
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the  thing  serdred  in  troTer  or  detinue  as  a  chattel;  for,  it  is  not 
his  chattel — ^it  did  not  become  so  at  the  time  it  was  severed,  and 
the  title  to  it  as  a  chattel  can  not  pass  to  him  afterwards,  when 
he  regains  the  possession,  by  force  of  ihejuapoaUiminii,  The 
fiction  is  made  to  enable  him  to  recover  for  breaking  his  cloee 
and  the  injuries  consequent  thereto,  but  it  is  not  made  for  the 
purpose  of  vesting  a  right  to  chattels. 

The  action  of  trespass  qvtare  claumim  for  the  mesne  profits  is 
a  continuation  of  the  action  of  ejectment.  Hence,  the  judg- 
ment in  ejectment  is  conclusive  as  to  the  title.  Originally,  tha 
plaintiff  in  ejectment  recovered  actual  damages.  It  was  only 
for  the  sake  of  convenience,  that  the  courts  adopted  the  practice 
of  trying  the  title  only  in  the  ejectment  with  sixpence  damages, 
and  then  ascertaining  the  actual  damages  in  a  new  action  for 
the  mesne  profits  and  damages.  But  if  this  novel  application 
of  the  action  of  trover  or  trespass  de  bonis  asportatis  for  a  thing 
severed  and  made  a  chattel,  while  there  was  an  adverse  posses- 
sion, be  introduced,  it  would  be  di£Scult  to  find  any  authority 
for  holding  that  a  recovery  in  ejectment  by  John  Doe  is  conclu- 
sive of  the  lessor's  title,  in  an  action  by  him  for  the  purpose  of 
proving  his  title  to  a  chattel. 

It  was  said  for  the  defendant,  that  the  plaintiff  ought  not  to 
recover,  because  he  could  get  the  value  of  his  fodder,  etc.,  by 
way  of  diminution  of  damages  in  the  action  by  him  (the  defend- 
ant) for  the  mesne  profits.  This  idea  is  of  the  first  impression. 
We  prefer  to  keep  rights  distinct,  and  allow  each  party,  when 
his  rights  are  invaded,  his  appropriate  action. 

Judgment  affirmed. 

Judgment  in  Ejectment  is  Conclusive  in  Action  tor  Mesne  Pnoms: 
See  Drexel  v.  Man,  44  Am.  Deo.  195,  note  200,  where  other  cases  aro  col- 
lected. 

The  fbincipal  case  is  cited  in  Branch  v.  MorrUon,  5  Jones,  18,  and  S.  C, 
6  Id.  17,  to  the  point,  that  a  party  who  has  recovered  in  ejectment  can  not 
maintain  trover  for  the  produce  of  the  land  which  had  been  severed  befora 
the  execution  of  the  writ. 


Babbee  v.  Abmstead  et  al. 

1 10  iBEDEZX's  Law,  530.] 

Wife  can  not  Make  Valid  Conthact  with  heb  Husband  except  tliroagii 
the  intervention  of  a  third  person,  whose  duty  it  becomes  to  enforce  it 
in  her  behalf;  and  such  coatract  must  be  by  deed,  and  signed  by  lier. 

Whsbe  Husband  Entebh  into  Written  Contract  with  Onb  Who  has 
Enticed  away  his  wife,  by  which  it  is  t^gx^ed  that  the  latter  may  retain 
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and  rapport  her,  rach  oontraot  amoonts  to  &  mere  parol  lioeoae,  whieb 
either  party  may  revoke  at  plearare,  and  which  is  revoked  by  a  demand 
for  her  restoration. 

HOSBAITD  MAT    MAINTAIN    ACTIOIT  OX  THE    CAfU  VOS    ENTIOniO    EWay  hit 

wife. 

Case  to  recover  damages  for  enticicg  the  wife  of  the  plaintifl 
to  leave  hiniy  and  detaining  ber,  whereby  be  lost  ber  services 
and  the  comfort  of  ber  society.  Tbe  contract  referred  to  in  the 
opinion  was  in  writing,  and  signed  by  tbe  plaintiff  and  the 
defendant  Armstead.    Tbe  other  facts  appear  from  the  opinion. 

McBae  and  Biubee,  for  the  plaintiff. 
E.  W.  MUIer,  for  the  defendants. 

By  Court,  Nash,  J.    That  deeds,  for  the  separation  of  mar- 
ried persons,  may,  by  tbe  laws  of  England,  be  valid  and  effectual, 
to  many  purposes,  can  not  be  doubted.     Tbe  principle  has  been 
affirmed  in  too  many  cases  in  that  country,  to  be  now  s^ely 
questioned;  yet  that  they  are  at  variance  with  sound  policy,  baa 
been  often  declared  by  many  of  tbe  ablest  English  judges — ^by 
Lord  Rosslyn,  in  Legard  v.  Johnson^  3  Ves.  358;  by  Lord  Eldon, 
in  Beard  v.  Webb,  2  Bos.  &  Pul.  93,  and  in  St.  John  v.  St.  John, 
11  Ves.  526;  and  by  Lord  EUenborough,  in  Bodney  v.  Chambera, 
2  East,  288.    But  if  all  these  cases,  decided  in  that  country, 
upon  that  subject,  be  sustainable,  they  fall  very  short  of  being 
authorities  in  this.     They  are  decisions  upon  solemn  deeds. 
To  apply  the  principle  to  such  a  transaction  as  this,  would  be 
extending  the  evils  complained  of,  to  an  alarming  degree.     It 
would  be  loosening  another  screw  in  the  machinery  of  married 
life,  marring  its  operations,  weakening  its  obligations,  and  pro- 
ducing discord  and  confusion,  when  peace  and  concord  ought 
to  reign.     Without  therefore  intending  to  express  any  opinion 
upon  the  doctrine  of  the  English  courts,  or  whether  it  is  or  is 
not  to  be  introduced  into  this  state,  it  is  sufficient  to  say;  the 
question  does  not  arise  here.     A  married  woman  can  not  make 
a  valid  contract  with  ber  husband,  except  through  the  interven- 
tion of  a  third  person,  to  whom  the  duty  of  enforcing  it,  in  her 
behalf,  belongs.    It  must  be  by  deed  to  which  she  must  be  a 
party — as  being  deeply  interested  in  the  matter:  Jones  v.  Waiie„ 
35  Eng.  Com.  L.  130,  142.     If  it  were  not  so,  she  would  bo  en- 
tirely at  the  mercy  of  her  husband,  and  might  at  any  moment 
and  without  notice  be  driven  from  her  home  and  stripped  of  all 
her  rights  and  privileges,  as  a  wife  and  mother.     There  is  no 
deed  of  separation  here,  and,  if  the  contract  had  been  reduced 
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to  writing,  it  is  but  a  parol  contract  between  the  plaintiff  and 
defendant,  to  which  the  wife  of  the  former  was  not  a  party;  a 
contract,  in  substance,  giving  to  the  defendant  liberty  to  harbor 
the  wife  for  no  definite  period  of  time,  coDferring  on  the  de- 
fendant no  interest  whatever,  and  revocable  by  either  at  any 
moment.  It  also  secured  to  the  plaintiff  the  right  to  cohabit, 
at  the  defendant's  house,  with  his  wife,  at  any  time  he  pleased; 
and  it  is  shown  by  the  case,  that  the  plaintiff  did  visit  ber  at 
the  defendant's  house  after  the  contract,  as  well  as  before,  and 
cohabit  with  her.  It  was  neither  in  form  nor  substance  a  con- 
tract for  a  separation,  but  simply  a  license  to  harbor  the  wife 
and  child,  securing  the  defendant  against  any  legal  responsi- 
bility for  so  doing,  until  withdrawn. 

The  defendant,  therefore,  was  a  wrong-doer,  not  only  in  the 
original  act  of  harboring,  but  also  for  the  continuance  of  it, 
after  the  withdrawal  of  the  license  by  the  defendant.  But  it  is 
urged  by  the  defendant,  that  if  the  contract  was  but  a  license, 
a  demand  of  his  wife  by  the  plaintiff  was  no  revocation.  The 
license,  being  by  parol,  could  be  put  an  end  to  by  parol,  upon 
the  principle  of  law,  Eo  ligamine  quo  ligalur.  Nor  is  there 
any  special  form  by  which  it  shall  be  effected;  anything  said  or 
done  by  the  party  giving  the  license,  which  notifies  to  the  per- 
son enjoying  it  that  it  is  revoked,  is  sufficient.  The  authorities 
cited  by  the  defendant's  counsel  on  this  point  do  not  sustain 
him.  The  reference  to  1  Gh.  Gen.  Prac,  p.  134,  is  incorrect  as 
to  the  page;  there  is  nothing  there  on  that  subject.  The  cases 
from  the  English  common  law  reports  are  rather  authorities 
against  him.  That  of  Carpenter  v.  Blandford^  8  Bam  &.  Cress. 
675,  from  the  fifteenth  volume,  was  in  aasampsU,  to  recover  a 
deposit  of  money  for  failing  to  execute  a  contract  for  the  pur- 
chase of  a  public  house  and  furniture,  the  whole  to  be  valued 
by  appraisers  on  a  particular  day.  At  the  time  appointed,  the 
plaintiff's  appraiser  informed  the  defendant  that  he  could  not 
meet  on  that  day,  but  could  the  next.  No  objection  was  made. 
On  the  next  day,  the  plaintiff  apx>eared  on  the  premises  with 
his  appraiser,  when  the  defendant  declined  going  on  with  the 
business,  and  informed  the  plaintiff  he  ought  to  have  come  the 
day  before — ^he  was  too  late.  The  only  point  decided,  that  the 
defendant,  in  not  notifying  the  plaintiff,  when  informed  that  his 
appraiser  could  not  attend  on  the  day  appointed,  that  he  would 
insist  upon  a  performance  of  the  contract  agreeable  to  its 
terms,  that  he  had  waived  his  right  to  do  so  as  a  forfeiture,  is 
utrictmi'ini  jwris.     The  case  of  Letoia  v.  Patm^fard^  M  Eng. 
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Com.  L.  584,  was  an  action  of  quuare  clavMwm  fregU,     The 
defendant  had  executed  with  his  wife  a  deed  of  separation,  but 
it  was  not  executed  bj  the  trustee.     The  trespass  consisted 
in  entering  the  house  of  the  plaintiff,  against  her  will,  in 
search  of  his  wife.     The  court  decided,  that  by  the  deed,  a 
license  was  given  to  the  wife  to  live  where  she  pleased.    After 
this  license,  the  court  say,  **  that  he  could  not  go  to  any  per- 
son's house  to  retake  her;  he  should  at  least  have  given  notice 
^  persons  that  he  revoked  the  license."    This  is  an  authoriij 
t^.nding  to  show,  that,  although  the  defendant  had  executed  the 
deed,  yet  it  operated  only  as  a  license  to  the  wife,  and  could  be 
revoked  by  parol.     The  case  of  Warrender  v.  Warrender^  2  CI. 
&  Fin.  561,  is  to  the  same  effect.     There  Lord  Brougham  de- 
clares, that,  notwithstanding  a  deed  of  separation  had  been  exe- 
cuted, the  husband  had  a  right  to  reclaim  his  wife — ^his  lan- 
guage is,  '^  no  pledge  can  bind  the  party  not  to  reclaim  his  or 
her  conjugal  rights;  for  such  pledge  is  against  the  inherent  con- 
dition of  the  married  state,  and  against  public  policy."    The 
plaintiff  in  this  case,  his  license  being  by  parol,  had  a  right  to 
'eclaim  his  wife.     His  demand  was  a  revocation  of  his  license 
^  the  defendant  to  harbor  her,  and  he  was  a  wrong-doer  in  re- 
fusing to  do  so. 
•finally,  the  defendant  insists  that  the  plaintiff  has  miscon- 
<^iVed  his  action,  and  ought  to  have  sued  in  trespass.    Mr. 
^^tty^  in  the  first  volume  of  his  treatise  on  pleadings,  page  91, 
^SQ,  that  trespass  is  the  appropriate  remedy  for  seducing  away 
«  Tvife  -    or  seducing  a  daughter;  but  he  does  not  say  that  it  is, 
*^«i tiler  case,  the  only  remedy;  and  on  the  same  page  he  states, 
^*'  ^oi  the  latter  offense,  it  has  been  usual  to  declare  in  case. 

^"^   same  principles  govern  the  action  for  each  injury;  the 

A?:  i^>^ability  of  the  wife  or  child  to  assent  to  the  act.     Where 

^  ^^^  j  ury  is  both  immediate  and  consequential,  either  action 

^^   *^^^  supported — page  147.     If  there  be  a  doubt  as  to  the  form 

'^^   action  in  this  case,  it  is  whether  the  plaintiff  could  have 

J^^^c^dned  trespass  for  a  detention,  even  after  demand. 

.7^^   lienor  instructed  the  jury  that  for  a  detention  of  the  wife 

^^^''^    the  eleventh  of  June,  a.  d.  1842,  the  plaintiff  was  not 

r^  ^^^4  to  any  damages,  as  three  years  had  elapsed  from  that 

J      »  Ibefore  the  action  was  brought,  which  was  on  the  eleventh  of 

.  ^»   ^.  D.  1845,  and  that  for  the  detention  between  the  eleventh 

V     ^^%e,  1842,  and  the  making  of  the  contract,  an  action  would 

J.        ^n  both  these  points  no  error  is  perceived.    He  further 

^6r^d  that  the  contract  was  valid,  and  no  demand,  on  the 
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part  of  the  plaintiff,  for  the  surrender  of  his  wife,  would  give 
him  a  cause  of  action  after  its  execution.    In  the  hitter  part  of 
the  proposition  there  is  error:  for  which  a  venire  de  novo  ought 
to  issue. 
Judgment  rerersed  and  a  ventre  de  novo. 

WiFB  HAS,  IN  OeNXRAL,  Ko  PoWZK  TO  CONTRACT  BT  THB  COMMON  LaW: 

See  Palmary.  Oakley,  47  Am.  Dec  41;  RogenY.  PkUlipt,  Id.  727.  note  728; 
Burton  v.  Marshall,  45  Id.  171,  note  176»  where  a  large  number  of  other 
nam  is  collected. 

Action  fob  Enticino  awat  Wm;  See  Oilekrist  v.  Bale,  34  Am.  Deo.  469. 

Thb  frincipal  cask  is  cited  in  Pool  v.  Everton,  5  Jonee,  242,  to  tho 
point  that  a  husband  may  maintain  an  action  against  a  person  for  harboring 
his  wife,  unless  she  has  left  him  for  good  cause. 


Bbazieb  v.  Anslet. 

[11  iBSDKLL't  Law,  12.] 

To  Sustain  thx  Action  of  Trover,  the  Right  ov  Propbrtt,  and  of 
possession  at  the  time  of  the  alleged  conversion,  must  be  united  in  the 
plaintiff^  and  he  must  prove  that  while  the  property  was  his  the  defend- 
ant converted  it 

Cropper  has  No  Sqch  Interest  in  i-hb  Crop  as  con  be  subjected  to  the 
payment  of  his  debts  while  it  remains  en  ma»ae;  until  a  division,  the 
whole  is  the  property  of  the  landlord. 

Doctrine  of  Appropriation,  as  Conshtuting  Delivery,  and  thsrsbt 
Passing  Title,  arises  in  cases  of  a  sale  of  goods  generally,  as  distin- 
gidshed  from  the  sale  of  a  specific  chattel;  where  a  less  quantity  out  of 
a  larger  is  sold,  no  property  posses  until  a  delivery.  To  constitute  a 
delivery,  the  vendor  may  appropriate  the  quantity  purchased,  by  sepa- 
rating it  from  the  bulk;  but  the  appropriation  is  not  complete  until  the 
vendee  assents  to  take  the  separated  portion. 

Tboteb  for  some  com.  Plaintifif  nonsuited,  because  no  part 
of  the  corn  had  ever  vested  in  him.  The  opinion  sufficientlj 
states  the  other  facts. 

HaughJUm^  for  the  plaintiff. 

W.  H.  Haywood,  for  the  defendant. 

By  Court,  Nash,  J.  To  sustain  the  action  of  trover,  the  right 
of  property  in  the  thing  claimed,  and  of  possession  at  the  time 
of  the  alleged  conversion,  must  be  united  in  the  plaintiff,  and 
he  must  prove  that,  while  the  property  was  his,  the  defendant 
converted  it:  Oordon  v.  Harper,  7  T.  R.  9;  Horwood  v.  Smiln^ 
2  Id.  750;  Letois  v.  Mobley,  4  Dev.  &  B.  L.  323  |34  Am.  Dec 
879].    In  this  case  it  is  denied  by  the  defendant,  that  the  plaint- 
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iff  had  any  tiile  to  the  com  sued  for  or  that  he  has  conTeried  it. 
Ab  to  the  title,  the  plaiTitiff  urges  that  the  facts  prored  show 
that  an  appropriation  was  made  by  the  defendant,  the  landlord, 
of  one  fourth  of  the  crop,  to  Brown,  the  cropper,  which  was  a 
deliyery  in  law,  or  at  any  rate  the  eyidence  ought  to  haye  been 
left  to  the  jury,  under  the  instruction  of  the  court.    A  full  and 
complete  answer  is  furnished  by  the  case  to  each  position  of  the 
plaintiff.    It  is  a  well-settled  principle  of  law,  in  this  state,  that 
a  crop]>er  has  no  such  interest  in  the  crop,  as  can  be  subjected 
to  the  payment  of  his  debts,  while  it  remains  en  masBe.    Until 
a  diyision  the  whole  is  the  properiy  of  the  landlord:  State  y. 
Jones,  2  Id.  544;  Hare  y.  Peanon,  4  Ired.  L.  77.    The  defend- 
ant was  the  owner  of  the  land,  on  which  the  com  was  raised, 
and  a  man  by  the  name  of  Brown  cropped  with  him.    The  lat- 
ter transferred  his  interest  to  the  plaintiff  for  a  yaluable  consid- 
eration.   After  the  com  was  matured,  it  was  agreed  between 
the  plaintiff  and  the  defendant,  that  the  latter  should  gather 
the  com,  and  for  so  doing,  should  haye  fiye  barrels.    The  com 
was  gathered  by  the  defendant,  and  placed  by  him  in  two  sep- 
arate heaps  or  piles;  one  containing  three  fourths  and  the  other 
one  fourth.    From  this  pile  the  defendant  claimed  to  take  his 
fiye  barrels  for  gathering.    To  this  the  plaintiff  objected,  al- 
leging they  ought  to  come  out  of  the  whole  crop.    With  this 
dispute  we  haye  nothing  to  do,  as  it  regards  the  proper  con- 
struction of  the  preyious  agreement.    It  is  sufficient  for  our 
present  inquiry,  that  a   controyersy  did  arise,  and  that  the 
pVJTifa'ff  would  not  agree  to  the  construction  put  upon  it  by  the 
defendant.    The  case  states  that  the  plaintiff  **  went  off,  saying 
he  would  haye  nothing  more  to  do  with  it."    Brown,  the  crop- 
per, was  present,  but  in  no  way  interfered,  and  what  afterwards 
became  of  the  com  we  are  not  informed,  except  that  it  is  stated 
in  the  case,  that  no  part  of  the  com  was  finally  deliyered  to  the 
plaintiff.    There  certainly  was  here  no  appropriation  by  the 
landlord  of  any  specific  portion  of  the  crop  to  the  use  of  Brown 
or  the  plaintiff,  and  therefore  there  was  no  deliyery  to  the  latter. 
The  doctrine  of  appropriation  as  constituting  a  deliyery  and 
thereby  passing  the  title  to  th^  purchaser  arises  in  cases  of  a 
sale  of  goods  generally  as  distinguished  from  the  sale  of  a 
specific  chattel.    And  where  a  less  quantity,  out  of  a  larger, 
is  the  subject  of  the  contract,  there  no  property  passes  to  the 
purchaser  until  a  deliyery,  for  until  then  the  goods  sold  are 
not  ascertained.     To  constitute  a  deliyery  in  such  cases,  the 
yendor  may  appropriate  the  quantity  purchased,  by  separating 
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it  from  the  balk.  But  the  appropriation  is  not  complete  until  the 
Tendee  assents  to  take  the  separated  portion;  his  assent  is  equiv- 
alent to  accepting  possession  under  the  contract:  1  Chit.  Cont. 
375.  In  a  case  like  this,  which  in  principle  is  similar  to  that  of 
a  sale  of  a  lesser  part  out  of  a  larger,  the  appropriation  by  the 
landlord  was  incomplete,  until  ratified  by  the  cropper  or  hisi 
agent  and  vendee,  the  plaintiff.  It  would  be  manifestly  unjust 
to  suffer  the  landlord  to  be  the  sole  judge  of  the  rights  of  hiei 
cropper.  Not  only  was  the  assent  of  the  plaintiff  withheld,  but 
he  positively  refused  to  receive  the  com  set  apart  for  him  or 
his  principal.  The  title  to  the  com  never  vested  in  him,  and  he 
can  not,  under  this  evidence,  support  the  action  of  trover.  The 
cases  cited  in  the  argument  for  the- plaintiff  abundantly  prove 
that  a  delivery  may  be  proved,  by  an  appropriation  by  the  ven- 
dor, but  in  none  of  them  is  it  said  that  it  is  complete  without 
the  assent  of  the  vendee. 

We  agree  with  his  honor  that  the  action  can  not  be  sustained. 

Judgment  affirmed. 

Inchoate  Interest  ov  Crofpebs,  and  Others,  not  Subject  to  Ezbou- 
noN.-^The  law  is  well  settled  in  North  Caroli]]a»  as  stated  in  the  principal 
case,  that  a  cropper  has  no  such  interest  in  the  crop  as  can  be  subject  to  tht 
payment  of  his  debts  while  it  remains  en  masBe:  State  v,  Jones,  2  Dev.  A;  B.  L. 
544;  Hare  v.  Pearaon,  4  Ired.  L.  76;  Brazier  v.  Analey,  11  Id.  12  (princi- 
pal case);  and  also  in  Massachnsetta:  Chandler  v.  Thurston,  10  Pick.  20S. 
As  stated  in  the  words  of  Daniel,  J.,  in  State  y.  Jones,  supra,  the  law  is:  "If 
a  man  engages  another  person  to  come  and  labor  on  his  farm,  as  overseer  or 
cropper,  and  stipulates  with  him  that  he  shall  have  a  share  of  the  crop  for  hia 
labor  and  attention,  the  property  in  the  entire  crop  is  in  the  employer  until 
the  share  of  the  overseer  or  cropper  is  separated  from  the  general  mass;  and 
then,  and  not  nntil  that  act  is  done,  does  the  title  to  the  share  vest  or  becoma 
executed  in  the  laborer.  Before  the  separation,  the  laborer's  right  rests  npon 
an  executory  contract  with  the  employer.  Before  separation,  it  could  not  be 
levied  on  to  satisfy  the  laborer's  debts."  The  cropper  is  a  mere  laborer,  or 
servant  of  the  owner  of  the  land.  The  share  allotted  him  is  a  mode  of  pay- 
ment for  his  work  and  labor  when  completed.  The  same  principle  governs 
in  other  contracts  for  the  hire  of  labor,  besides  that  of  cropping,  where  the 
payment  is  to  be  a  share  of  the  proceeds  of  the  labor;  as  raising  and  caring 
for  cattle,  sheep,  and  other  animals;  cutting  and  chopping  wood;  cutting  and' 
hauling  logs,  or  sawing  them  into  lumber,  etc.  Thus,  in  Lewis  v.  Lyman,  22 
Pick.  437,  the  plaintiff  contracted  with  B.  and  S.  to  work  his  farm  upon 
half -shares,  each  of  the  parties  furnishing  certain  things,  and  it  was  stipulated 
that  all  the  hay  should  be  fed  out  upon  the  farm,  and  that  half  of  the  calves 
should  be  reared,  and  the  other  half  killed  for  veal.  Defendant  attached  one 
half  of  the  hay  and  calves  for  the  debts  of  B.  and  S.  The  court,  per  Putnam, 
J.,  say:  **  The  contract  under  consideration  had  a  prospectiTe  operation.  It 
was  intended  to  embrace  the  crop  which  should  thereafter  be  produced,  and 
to  designate  and  appropriate  to  each  party  his  proportion  of  the  property.  It 
purports  to  provide  a  compensation  for  the  labor  and  services  of  the  tenanti 
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in  carrying  on  the  lum,  and  not  to  grant  the  whole  of  the  prodnoe  to  them 
in  con^deration  of  the  covenants  on  their  part  to  be  performed;  on  the  con- 
trary, it  shows  clearly  that  the  plaintiff  intended  to'keep  the  staff  in  his  own 
hands,  as  he  had  good  right  to  do.  He  intended  to  grant  to  the  tenants  a 
certain  part  of  the  produce  of  the  farm  and  of  the  stock  for  their  work,  and 
to  reserve  all  the  rest,  to  be  specifically  applied  for  his  own  use.  The  con- 
tract can  not  be  understood  as  giving  a  right  to  the  tenants  to  sell  the  hay 
from  tho  farm  for  their  own  use.  It  can  not  be  supposed  that  it  was  intended 
to  be  sabjected  to  their  debts,  and  carried  away  from  the  fann.  Such  a  cou- 
stmction  would  be  as  unreasonable  as  it  would  be  to  suppose  that  the  tenants 
were  authorized  to  sell  the  land  itself^  The  part  of  the  produce  which  was 
granted  by  the  plaintiff  was  in  the  nature  of  wages/or  services f  so  that  all  ths 
produce,  except  that  part  which  was  granted  to  the  tenants,  became  and 
remained  the  property  of  the  plaintiff'* 

In  Smith  V.  Meech,  26  Vt  233,  by  the  contract  the  owner  of  the  land  stocked 
it,  and  the  tenant  was  to  have  one  half  of  the  growth  of  the  cattle  and  one 
half  of  the  wool  produced  from  the  sheep.  It  was  held  that  before  the  ex- 
piration of  the  term  of  the  contract,  the  tenant  had  no  such  interest  as  could 
be  levied  on  and  sold  by  his  creditors.  Redfield,  0.  J.,  said:  **  It  [the  inter- 
est of  the  tenant]  was  at  most  an  inchoate  interest,  which  rested  merely  in 
contract,  and  was  to  a  great  extent  executory.  In  contracts  of  this  kind  it 
has  often  been  held  of  late,  that  upon  general  principles,  the  right  of  the  ten- 
ant does  not  become  perfect  until  his  part  of  the  contract  is  performed.  ** 
Where  plaintiff,  an  infant,  receiving  a  lamb  as  a  gift,  made  an  agreement  with 
H.  to  keep  the  same  and  its  increase  for  her,  for  all  the  wool,  and  the  increase 
amounted  in  six  years  to  seventeen  sheep,  it  was  held  that  H.  had  no  title  to 
the  sheep  that  could  be  levied  upon,  and  no  title  to  the  wool,  until  he  had 
performed  his  entire  contract  by  keeping  the  sheep  until  shearing  time:  Has- 
bnmek  v.  BauUm^  60  Barb.  413;  S.  C,  41  How.  Pr.  208. 

A  person  occupying  real  estate,  with  the  right  to  cut  and  sell  wood  grow- 
ing thereon,  accounting  to  the  owner  for  the  receipts,  after  reimbursing  him- 
self for  expenses  out  of  the  proceeds  of  such  sale,  has  no  attachable  interest 
in  snch  wood:  Prom$  v.  Cheves,  9  B.  I.  63.  So  where  B.,  having  a  license  to 
cut  logs,  agreed  with  A.  to  cut  and  haul  the  logs  and  put  B.'s  mark  on  them, 
and  take  them  to  a  certain  place,  B.  to  furmsh  supplies,  pay  the  wages,  sell 
the  logs,  and  after  deducting  stumpage,  freight,  supplies,  etc.,  pay  A.  the  bal- 
.  ttnoe  that  might  remain,  A.  has  ^o  interest  in  the  logs  that  may  be  seized  under 
execution:  Pelton  v.  Temple^  12  New  Brans.  275. 

We  have  seen  above  that  a  cropper  or  laborer  for  a  share  has  no  interest  in 
the  crop  that  can  be  levied  upon  until  the  contract  has  been  performed  and 
the  crop  divided,  and  that  until  that  time  the  owner  of  the  land  has  the  whole 
property  in  the  crop;  that  the  contract  is  executory,  and  no  1?  .-iable  interest 
is  acquired  in  the  crop  until  the  contract  has  been  completed.  Upon  the  same 
principle,  it  has  been  held  that  where  the  owner  of  the  land  has  leased  it,  so 
that  the  lessee  has  the  present  estate  in  the  land  and  the  lessor  only  a  rever- 
sion, and  the  lessee  has  contracted  to  pay  a  certain  proportion  of  the  crop,  as 
rent,  the  property  in  the  whole  crop  is  in  the  lessee,  and  the  lessor  has  not  a 
leviable  interest  therein  until  after  a  segregation.  That  the  contract  to  pay 
the  lessor  a  share  of  the  crop,  like  the  contract  to  pay  the  cropper  or  laborsr, 
is  merely  an  executory  contract:  Cfordan  t.  Amutnmg,  5  Ired.  L.  400;  Witt» 
kmu  T.  Smith,  7  Ind.  659;  Deoser  v.  Mice,  4  Dev.  &  B.  L.  431. 
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Tatlob  V.  Tatlob. 

[6  iBSDBU.'t  Bquit^,  30.] 

Fin  Aboumskt  jotd  Pebsuasion  mat  bb  Used  to  obteln  the 
of  a  deed  or  will,  and  do  not  constitote  undue  inflnenoe. 

Equttt.     The  opinion  sufficiently  states  the  case. 

B.  F.  Moore,  for  the  plaintiff. 

MUler  and  Busbee,  for  the  defendant. 

By  Court,  Peabson,  J.  Many  depositions  were  read  on  the 
hearing.  We  are  satisfied  that  Mrs.  Taylor  had  mental  capacity 
to  make  a  deed,  but  she  was  very  feeble,  both  in  body  and  mind, 
and  was  in  a  condition  to  be  easily  imposed  on. 

There  is  no  proof,  that  any  fraud  or  circumyention  was  used, 
or  any  advantage  taken  of  the  old  lady.  The  donee  was  her 
grandson;  she  executed  the  deed  voluntarily  and  surrendered 
the  possession  of  the  property;  the  deed  was  registered;  and 
she  lived  four  years  afterwards,  during  which  time  she  made  no 
complaint  of  having  been  imposed  on,  and  expressed  no  wish  to 
have  the  deed  set  aside.  Indeed,  it  appears,  that  the  deed 
makes  nearly  the  same  disposition  of  her  property,  that  she  had 
made  by  a  will  executed  the  year  before. 

Fair  argument  and  persuasion  may  be  used  to  obtain  the  exe- 
cution of  a  deed  or  will.  There  is  no  evidence  in  this  case,  that 
any  advantage  was  taken  or  any  undue  influence  exercised.  The 
plaintiff  fails  entirely  to  make  out  a  ground  to  assail  a  will, 
much  less  a  deed. 

Bill  dismissed  with  costs. 
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Uhdux  Iktlukvcb  to  Vitiatb  an  Act  must  Amoitht  to  Coesoion  da- 
•troying  free  agency,  or  harmssing  importunity  prodnoing  compliance  for  the 
sake  of  peace:  Oardntr  v.  Qm^ntr^  34  Am.  Dec.  340;  and  see  note  thereto 
collecting  prior  oaaes  in  this  series  on  undne  influence  generally.  The  prin- 
oipal  caae  is  cited  and  approved  in  DeaUm  v.  Munroe,  4  .Tones'  Eq,  43;  FutriU 
V.  FSttriU^  6  Id.  340. 


Bbown  et  al.  v.  Cleqo  et  al. 

[6  InDKLL's  BQmrr,  00.] 
CouBT  OF  Eqditt  WILL  CoMPEL  DisoovEBT  OF  A  Sbcbkt  Tbubt  to  en- 
force it  if  lawful,  or  declare  it  void  if  unlawful,  whenever  the  fact  of  its 
not  being  declared  in  the  conveyance,  creating  the  legal  estate,  is  caused 
by  fraud  or  circumvention,  or  is  the  result  of  accident  or  mistake,  or  the 
omission  is  by  design,  the  trust  being  unlawful,  and  the  object  of  secrecy 
being  to  evade  the  policy  of  the  law.  In  these  cases  the  court  proceeds 
npon  the  idea  of  preventing  fraud. 

Equitt.    The  opinion  sufficiently  states  the  case. 

ff.  WaddeU,  tat  ihe  pMniiSb. 

W.  H.  Haywood  and  ffaughUm,  for  the  defendants. 

Bj  Court,  Pbabsoh,  J.  A  court  of  equity  will  compel  the 
disooTery  of  a  secret  trust,  to  enforce  it,  if  lawful,  or  declare  it 
Toid,  if  unlawful,  wheneyer  the  fact  of  its  not  being  declared  in 
the  conyeyance,  creating  the  legal  estate,  is  caused  by  fraud  or 
circumvention,  or  is  the  result  of  accident  or  mistake,  or  the 
omission  is  by  design,  the  trust  being  unlawful  and  the  object 
of  secrecy  being  to  evade  the  policy  of  the  law;  the  court  in  all 
these  cases  proceeds  upon  the  idea  of  preventing  fraud. 

The  trust  alleged  in  this  case  is  an  expressed  verbal  trust,  which 
the  parties  did  not  choose  to  set  out  in  the  deed.  It  is  not  ad- 
mitted by  the  answer.  There  is  no  allegation  that  fraud  or 
accident  prevented  its  being  set  out  in  the  deed.  On  the  con- 
trary, the  bill  states,  that  ^'  no  written  promise  or  other  memo- 
rial of  this  undertaking,  on  the  part  of  Carloss,  was  executed, 
the  parties  having  an  unbounded  confidence  in  his  honesty  and 
friendship."  So,  the  question,  intended  to  be  raised,  is.  Can  a 
bill  of  sale  for  slaves  be  added  to  by  parol  proof,  so  as  to  show, 
that,  although  absolute  upon  its  face,  it  was  upon  a  trust,  no 
fraud  being  alleged,  and  no  reason  being  assigned,  why  the  trust 
was  not  expressed  in  the  deed? 

The  question  is  one  of  much  interest.  We  do  not  feel  at 
liberty  now  to  dispose  of  it,  because  the  decision  of  the  case 
does  not  make  it  necessaiy,  and  we  prefer  to  put  the  decision 
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upon  another  gronod — especially,  as  the  proof  made  of  the  trust 
is  yery  vague  and  uncertain,  consisting  mainly  of  the  recollec- 
tion of  conversations  held  with  Carloss,  in  reference  to  the  slaves, 
not  agreeing  as  to  the  precise  nature  of  the  trust,  and  stating  no 
facts  or  circumstances  dehors  the  deed,  so  as  to  make  it  probable, 
independent  of  mere  words,  that  there  was  a  trust. 

As  to  the  plaintiff  Joseph  Winter,  the  bill  must  be  dismissed, 
because  he  was  not  bom  until  after  the  trust  was  executed;  and 
its  being  for  Mrs.  Winter  and  her  children  would,  in  the  ab- 
sence of  any  words  to  enlarge  the  meaning,  be  confined  to  the 
two  children  then  in  esse. 

As  to  the  other  plaintiffs,  the  bill  must  be  dismissed,  because 
there  is  nothing  to  repel  the  presumption,  that  the  trust  or 
equitable  estate  has  been  satisfied  or  abandoned.  The  intes- 
tate of  the  defendant  held  the  slaves  as  his  own  for  nearly 
twenty  years;  during  which  time  there  was  no  recognition  of 
any  right  on  the  part  of  the  plaintiffs.  This  case  furnishes  a 
strong  illustration  of  the  wise  policy  of  the  statute.  It  is  an 
attempt  to  set  up  a  verbal  trust,  after  the  death  of  the  original 
parties,  and  after  the  lapse  of  tweniy-one  years  I  Mrs.  Winter, 
now  Mrs.  Brown,  married  soon  after  Carloss  took  the  slaves 
into  possession.  No  reason  can  be  assigned  why  she  did  not  set 
up  her  claim;  there  is  no  saving  on  account  of  coverture  in  the 
statute,  and  as  a  husband  has  a  right  to  receive  satisfaction,  re- 
lease, or  abandon  an  equitable  estate  of  his  wife  in  slaves,  there 
is  nothing  to  repel  the  presumption. 

The  same  observation  is  applicable  to  the  claim  of ,  Mrs. 
Marks  and  her  sister.  It  may  be,  that,  if  the  pleadings  had 
been  amended,  so  as  to  make  the  allegation  of  infancy  and  set 
forth  the  dates  of  their  respective  marriages,  there  might  have 
been  something  to  repel  the  presumption  as  to  them;  but  there 
is  no  such  allegation,  and,  although  it  is  quite  probable  that 
they  were  both  infants  at  the  time  the  trust  wa3  executed,  and 
when  Carloss  took  possession,  we  are  bound  by  the  pleadings. 

Bill  dismissed  with  costs. 

BnoovxaT,  wrnof  Pabtt  Emtitud  to:  See  T\Dmifmm  v.  NfMm.  4S 
Am.  Deo.  169,  and  note  ooUeotiiig  oaeei. 
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Jones  v.  Blantok. 

[6  IBSDXLL'B  BQUIST,  115.] 

Qivxvo  ov  SaooKD  Bond  bt  Guardian  does  not  RifiisAflB  ma  Susexibb 

on  the  first  bond. 
br  Sun  bt  Subbtt  against  Ck>-snRBTU8  for  Ck)NTRiBUTXON,  all  the  oo- 

Boretifis  must  be  joined;  bat  if  some  of  them  are  without  the  joriadiotion 

of  the  court,  the  plaintiff,  by  stating  that  fact  in  his  bill,  may  proceed 

against  those  within  its  jurisdiction. 
Od-stbeit  has  to  Makb  Contribution  without  Rbqard  to  thb  Shabb 

of  another  co-surety  who  is  without  the  jurisdiction  of  the  court  and 

therefore  not  made  a  defendant. 
Surbtt  on  Guardian's  Bond  is  not  Obligbd  to  Plead  thb  Statute  or 

Limitations  in  an  action  against  him  by  the  ward,  and  that  he  did  not 

is  no  defense  to  his  co-surety  in  a  suit  for  contribution. 
All  Bonds  Given  by  Guardian  are  but  securities  for  the  same  thing,  but 

where  the  several  bonds  differ  in  amount,  the  liabilities  of  the  sureties 

are  not  equal,  but  in  proportion  to  the  penalties  of  the  different  bon<|s. 

Bill  for  contribation.  In  1821,  Benjamin  Hicks  was  ap- 
pointed goardian  of  the  five  minor  children  of  Bichard  Blanton, 
and  executed  five  several  bonds,  in  the  sum  of  six  hundred  dol- 
lars each,  with  Achilles  Durham  and  the  defendant  as  sureties. 
In  1823,  Hicks,  by  order  of  the  court,  gave  one  bond  in  their 
place  in  the  sum  of  three  thousand  five  hundred  dollars,  with 
B.  D.  Durham,  Achilles  Durham,  and  the  plaintiff  as  sureties. 
In  1842,  suit  was  commenced  against  the  sureties  on  the  latter 
bond,  a  judgment  recovered  and  execution  issued  thereon, 
which  was  satisfied  out  of  the  property  of  this  plaintiff.  The 
plaintiff  now  seeks  contribution,  and  alleges  in  his  bill  the  in- 
solvency and  removal  of  Hicks  from  the  state,  the  insolvency  of 
Achilles  Durham,  and  the  removal  of  B.  D.  Durham  from  the 
state.     The  opinion  sufficiently  states  the  further  facts. 

Ouion  and  Alexander ,  for  the  plaintiff. 

L.  E.  Thompson^  for  the  defendants. 

By  Court,  Nash,  J.  The  defendant's  objection  to  making 
coniribution  is  not  put  on  the  ground  of  his  not  being  a  party 
to  the  bond  of  1823,  upon  which  the  judgment  against  the 
plaintiff  was  obtained,  but  upon  the  three  following  grounds: 
1.  That  he  was  discharged  from  all  liability  on  the  bonds,  to 
which  he  was  a  party,  by  the  judgment  of  the  county  court  of 
Rutherford,  when  they  took  the  bond  of  1823;  2.  That,  as 
Benjamin  D.  Durham  was  one  of  the  obligors  in  the  bond  of 
1823,  with  the  plaintiff,  and  is  in  good  circumstances,  and  amply 
able  to  pay  his  share,  it  was  the  duly  of  the  plaintiff  to  follow 
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him  to  the  state  of  Mississippi,  where  he  lived,  and  sue  him  there;* 
3.  That  more  than  three  years  had  elapsed,  after  the  wards  of 
Hicks,  or  some  of  them,  had  arrived  at  the  age  of  twenty-one 
.  years,  1)ef ore  they  instituted  their  suit  against  the  plaintiff,  and 
he  was  therefore  protected  by  the  act  of  the  general  assembly: 
II.  S.,  c.  65,  sec.  7;  and  that  he  had  no  right  to  file  this  biU. 

We  do  not  think  that  any  of  these  objections  can  avail  the 
defendant.  As  to  the  first,  if  such  discharge  by  the  judgment 
of  the  county  court  of  Butherf ord  does  exist,  it  must  be  a  mat- 
ter of  record;  and,  without  deciding  whether  the  county  court 
could  or  could  not  so  discharge  the  defendant,  it  is  sufficient  to 
say  the  defendant  has  produced  no  evidence  to  support  the 
allegation.  The  defendant  was  not  discharged  by  taking  the 
bond  of  1823,  but  his  liability  continued.  If  it  did  not  relieve 
him  to  the  extent  he  expected  and  wished,  yet  it  certainly  did 
relieve  him  to  the  Qxtent  of  binding  the  sureties  to  the  new 
bond  to  contribute  to  any  loss  he  might  thereafter  sustain  by 
reason  of  his  liability;  and  it  has,  eventually,  thrown  upon  tbs 
plaintiff,  one  of  the  sureties  to  it,  the  first  brunt  of  the  battle: 
Governor  v.  Oowan^  3  Ired.  L.  342. 

As  to  the  second  objection.  If  Benjamin  D.  Durham  had 
remained  in  this*  state,  and  waa^  solvent,  it  would  have  been 
necessary  for  the  plaintiff  to  have  made  him  a  party,  that  the 
court,  in  its  final  decree,  might  adjust  the  loss  between  all  the 
parties:  Bviler  v.  Durham^  3  Ired.  Eq.  589.  But  when  one  of 
several  parties  is  out  of  the  jurisdiction  of  the  courts  and  others 
are  within  it,  the  plaintiff,  by  stating  the  fact  in  his  bill,  is  at 
liberty  to  proceed  against  the  latter  alone.  This  is  the  ordinaiy 
practice  in  the  court  of  chancery:  Spivey  v.  Jenkins^  1  Id.  126. 
And  the  act  of  1807,  B.  S.,  c.  113,  sec.  2,  expressly  author- 
izes one  surety  to  sue  another,  without  making  the  principal  a 
party,  when  he  is  insolvent  and  out  of  the  state,  and  the  equity 
of  the  act  applies  to  this  case.  It  was  not  necessary,  then,  for 
the  plaintiff  to  pursue  Benjamin  Durham  into  the  state  of  Mis- 
sissippi. That  burden  will  fall  upon  the  defendant,  if  he  wibhefi 
to  lessen  the  liability,  which,  by  the  decree  in  this  case,  will 
rest  upon  him.  Nor  was  it  necessary  to  make  the  administrator 
of  Hicks  a  party.  Hicks  was  insolvent,  and  the  administrator 
has  left  the  state. 

As  to  the  third  objection.  If  the  wards  of  Hicks,  as  is  alleged, 
had  reached  twenty-one,  more  than  three  years  before  they  com- 
menced their  suit  against  the  present  plaintiff,  he  might,  if  he  had 
so  chosen,  have  protected  himself  imder  the  act  limiting  the  time 
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Trithin  which  actions  mtist  be  brought  against  the  sureties  to 
guardian  bonds:  B.  S.,  c.  65,  sec.  7.  But  he  did  not  so  choose. 
A  recoYery  has  been  had  against  him  upon  a  just  claim,  and  he 
now  seeks  to  make  the  defendant  bear  an  equal  share  of  that 
just  demand.  It  is  right  and  proper  that  the  law  should  fix  a 
time,  1)eyond  which  the  sureties  to  a  guardian  bond  shall  not  be 
held  liable  to  the  claim  of  the  wards,  and  the  law  has  fixed  the 
peiiod  at  three  years  after  their  arrival  at  full  age.  The  claim 
here  is  not  that  of  the  ward,  but  of  a  joint  surety.  There  was 
no  obligation  on  the  plaintiff^  either  in  law  or  in  equity,  to 
plead  that  statute  or  rely  upon  the  protection  it  gave  him.  In 
the  cases  of  Leigh  v.  Smith,  3  Ired.  Eq.  468  [42  Am.  Dec.  182], 
and  Williams  v.  MaiUand,  1  Id.  92,  the  court  decided,  that  an 
executor  may  or  may  not,  at  his  option,  plead  the  statute  of 
limitations — nor  can  a  legatee  compel  him  to  do  it,  though  by 
his  neglect  or  refusal,  a  liability  is  thrown  on  the  latter,  from 
which  the  plea  would  have  protected  him.  The  plaintiff,  Jones, 
was  not  compelled  to  plead  the  statute,  upon  which  the  defend- 
ant relies.  The  case  of  Johnson  v.  Taylor,  1  Hawks,  271,  was 
correctly  decided,  but  that  was  an  action  by  the  wards. 

The  guardian  bonds,  to  which  the  defendant  was  a  surety, 
amounted  to  three  thousand  dollars,  and  that,  on  which  the 
plaintiff  was  surety,  amounted  to  seven  thousand  dollars.    All 
^f  bonds  given  by  a  guardian  are  but  securities  for  the  same 
^^€f»  and  the  sureties  upon  each  are  bound  to  contribute;  but 
^^^  the  several  bonds  differ  in  amount,  the  liability  of  the 
ftjfetfes  is  not  equal,  but  in  proportion  to  the  penalties  of  the 
^^^x^est  bonds.    In  this  case,  the  sum,  for  which  the  defend- 
ants ^     Slanton,  is  liable,  when  compared   to   that,  which  the 
plaixxtoff  ought  to  pay,  of  the  sum  decreed  against  him,  is  as 
^^^  'thousand  dollars  is  to  seven  thousand  dollars,  and  so  it 
in^^t  >)©  declared:  Jones  v.  Bays,  3  Ired.  Eq.  502  [44  Am.  Dec. 

"Ocsjee  accordingly. 

.  \     ^^'  ^^^  ^'  Thbeb  Subetibs  is  Iksolvent,  and  aoother  pays  the 
^*^  ^ebt,  he  may  recover  one  half  thereof  from  the  third  surety:  Hender* 
/^-  -JM^cDuffee,  20  Am.  Dec.  657;  and  see  note  thereto. 

on  ^^^^^^  ^^  ^"  Bond  is  hot  Entitled  to  Contribution  from  a  surety 
^jiiiJl^^^ther,  if  the  latter  bond  was  not  to  be  pursued,  unless  the  principal 
2^  /^  ^ot  obtain  payment  from  the  sureties  on  the  former:  Harriaony.  Lane, 
"^^^^ .  Dec  607,  and  note  referring  to  other  cases, 
'^^c  Dbo.  Yoi..  LI— 37 
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Vannoy  v.  Martin  et  al. 

|6  Ibedell'b  Equxtt,  169.] 

Wrxrb  Plaintiff  in  ExECfuxiox  Purchases  in  the  Laxd  Solix  not  Ab- 
solutely FOB  Himself,  but  to  hold  as  a  security  for  his  judgment  and 
whatever  other  sum  may  be  found  due  him  on  a  settlement  with  the  de- 
fendant, if  the  htnd  is  subsequently  sold  under  execution  against  the  first 
plaintiff  in  execution,  the  purchasers  at  the  second  sale  take  subject  to 
the  equities  existing  between  the  first  plaintiff  and  defendant  in  cxoca- 
tion,  and  the  latter  may  redeem  from  them. 

Wbxbr  Plaintiff  in  Execution  Pubchases»  in  the  Land  Sold,  not  Ab- 
solutely FOR  Himself,  but  to  hold  as  security  for  his  judgment  mnd 
whatever  other  sum  may  be  found  due  him  on  a  settlement  with  the  de- 
fendant, the  latter*s  suit  for  a  redemption  is  not  barred  by  the  act  making 
void  parol  contracts  for  the  sale  of  land. 

Equity.    The  opinion  sufficiently  states  the  case. 

Craige,  for  the  plaintiff. 

Ouion,  for  the  defendants. 

By  Court,  Battle,  J.  The  facts  of  this  case  are  left  in  very 
little  doubt  by  the  testimony.  The  depositions  of  Thomas  D. 
Kelly  and  William  P.  Waugh,  the  letter  from  the  defendant, 
Martin,  to  the  plaintiff,  written  the  twenty-third  of  August, 
1842,  and  the  receipt  given  by  the  said  defendant  to  the  plaint- 
iff's  agent,  Peden,  on  the  twenty-fifth  of  December,  in  the  same 
year,  expressed  to  be  towards  the  redemption  of  the  land,  sat- 
isfy us  that  the  defendant,  Martin,  purchased  the  said  land, 
under  the  execution  in  his  favor,  not  absolutely  for  himself,  but 
to  hold  the  same  merely  as  a  security  for  his  judgment,  and  for 
whatever  other  sum  might  be  found  to  be  due  to  him  upon  a 
settlement,  subsequently  to  be  had  with  the  plaintiff.  We  are 
satisfied  further,  that  he  made  representations  to  that  effect  at 
the  time  of  sale,  which  prevented  the  plaintiff's  lessee,  Kelly, 
or  some  other  fiiend  at  his  instance,  from  stopping  the  sale  by 
paying  off  the  amount  due  on  the  executions,  or  buying  in  the 
land  for  the  plaintiff,  and  enabled  the  defendant,  Martin,  to 
purchase  it  at  an  under- value.  In  either  case,  it  would  be  a 
gross  fraud  upon  the  plaintiff,  if  the  said  defendant  wei*e  per- 
mitted to  set  up  an  absolute  title  to  the  land,  which  it  is  the 
duty  of  a*  court  of  equity  to  prevent,  and,  in  the  way  of  pre- 
venting which,  the  act,  making  void  parol  contracts  for  the  sale 
of  land,  does  not  stand :  Turner  v.  King,  2  Ired.  Eq.  132  [38 
Am.  Dec.  G79].  The  plaintiff,  then,  would  be  entitled  as  against 
the  defendant,  Martin,  to  redeem  the  land,  upon  paying  him 
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whatever  might  be  found  to  be  due  upon  a  general  account. 
That  being  so,  the  plaintiff  has  the  same  right  of  redemption 
against  the  other  defendants.  Smith  and  Hackett,  because  they 
were  purchasers  at  the  sale  under  an  execution  against  the  de- 
fendant, Martin.  They  purchased  the  land,  subject  to  all  the 
equities  against  him,  whether  they  had  any  knowledge  of  such 
equities  or  not:  Freeman  v.  HiU,  1  Dev.  &  B.  Eq.  389;  Folk  v. 
GaUani,  2  Id.  895  [34  Am.  Dec.  410];  Rutherford  v.  Oreen,  2 
Ired.  Eq.  121.  The  plaintiff  is,  therefore,  entitled  to  a  decree 
for  the  redemption  of  the  tract  of  land,  mentioned  in  the  plead- 
ings, upon  paying  to  the  defendants.  Smith  and  Hackett,  what- 
eyer  sum  may  be  found  to  be  owing  from  him  to  the  defendant, 
Uartin,  with  interest  thereon,  deducting  therefrom  whatever 
amount  the  said  Martin  and  the  other  defendants  have  received 
from  the  rents  and  profits  of  the  said  land.  And  to  ascertain 
these  rents  and  profits,  as  well  as  the  sum  due  and  owing  from 
the  plaintiff  to  the  defendant,  Martin,  there  must  be  a  reference 
ko  the  derk  of  this  court. 
Decree  accordingly. 


Love  et  al.  v.  Camp. 

[6  IBBDSLL'S  EQVXZT,  209.] 

Whxkb  Pxbson  Covznants  to  Convet  Titls  to  Certain  Land,  a  ooart 
of  equity  will  not  decline  to  decree  a  specific  performance  upon  a  mere 
showing  that  the  covenantor  is  only  a  tenant  in  common  of  the  land,  and 
that  "after  reasonable  exertion  he  has  been  unable  to  procure  the  title** 
of  his  co-tenants. 

WbIRS  CoVSNAKTBB  KkoWS  that  the  COVENAITTOB  DOES  NOT    OWN  ALL 

THE  Title  which  he  is  covenanting  to  convey,  whether  equity  would 
decree  a  specifio  performance,  qucere. 

Bill  in  equity  for  specifio  performance.  The  opinion  sniB- 
oiently  states  the  case. 

Chiion,  for  the  plaintifb. 

Lander,  for  the  defendant. 

By  Oourt,  Peabson,  J.  We  think  the  plaintiffs  are  entitled 
to  a  specific  performance  of  the  contract.  The  defendant  says 
he  owns  one  sixth  part  in  fee,  and  a  life  estate  in  one  other  sixth 
pui,  and  this  he  is  willing  to  convey;  but  he  says  he  does  not 
own  the  other  shares,  and,  **  after  reasonable  exertion,  since  he 
made  the  contract,  has  been  unable  to  procure  the  title  of  the 
^ther  tenants  in  common,  who  are  unwilling  to  sell,"  and  he  it 
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therefore  unable  to  comply  ii?ith  his  contract.    The  question  is, 
under  these  circumstances,  Will  a  court  of  equity  decree  a  spe- 
cific performance  or  decline  to  interfere,  and  leave  the  plaintiffa 
to  their  remedy  at  law  ?    One  who,  for  a  valuable  consideration, 
enters  into  an  agreement,  is  bound  in  conscience  to  perform  iL 
A  court  of  law  can  only  give  damages  for  a  breach — ^this  remedy 
is  in  many  cases  inadequate.     A  court  of  equiiy  will  do  full  jus- 
tice, and,  addressing  itself  to  the  conscience  of  the  party,  will 
require  a  specific  performance  of  the  agreement.     This  jurisdic- 
tion forms  one  of  the  great  heads  of  equity,  and,  in  the  opinion 
of  Lord  Hardwicke,  "  the  most  useful  one:"  Penn  v.  Lord  BaUi- 
more,  1  Yes.  sen.  446.    Nothing  should  prevent  the  exercise  of 
this  most  useful  and  well-established  jurisdiction  but  the  strong- 
est and  most  controlling  considerations.   .  If  a  husband  agrees 
to  procure  his  wife  to  join  with  him  in  a  conveyance  of  her  land, 
and  the  wife  refuses  to  do  so,  it  seems,  by  the  modem  cases, 
that  a  court  of  equity  will  not  decree  a  specific  performance :  1 
Madd.  Ch.  Pr.  399;  Sugd.  on  Vend.  151.     There  are  cases  in 
which  the  husband  has  been  confined  to  the  Fleet  until  the  wife 
agreed  to  join  in  the  conveyance;  and  in  one  case  the  husband, 
after  being  confined  for  many  years,  was  discharged,  it  appear- 
ing that  the  wife  could  not  be  induced  to  make  the  conveyance: 
Emery  v.  Wase,  5  Ves.  848,  and  S.  C,  8  Id.  506.     These  cases 
show  with  what  reluctance  courts  of  equity  stand  by  and  permit 
a  party  to  deprive  another  of  the  benefit  of  his  contract.     But 
it  has  recently  been  held  that  the  court  will  not  interfere,  upon 
two  considerations.     The  vendee  knew,  at  the  time  of  the  con- 
tract, that  the  husband  did  not  own  the  land,  and  might  not  be 
able  to  perform  his  agreement;  he,  therefore,  has  no  right  to 
complain,  if  he  is  left  to  his  remedy  at  law,  upon  its  appearing 
tliat,  after  a  Ixmafide  effort,  the  husband  is  not  able  to  procure 
the  wife's  consent.    And,  in  the  second  place,  because,  if  the 
husband  be  decreed  to  perform,  he  will  compel  the  wife,  who  is 
under  his  power,  to  convey;   and  the  wife'  ought  not  to  be 
exposed  to  this  compulsion  on  the  part  of  her  husband. 

It  may  be,  but  upon  this  we  give  no  opinion,  that  where  the 
vendee  knows  that  the  vendor  has  not  the  title,  and  takes  a 
bond  or  covenant  that  a  third  person  will  be  procured  to  mako 
a  conveyance,  equity  will  not  decree  a  specific  performance,  if 
it  appears  that  the  vendor  has  made  proper  exertions  to  pro- 
cure the  conveyance  from  such  third  person;  because  the  first 
consideration,  above  referred  to,  applies  with  fvdl  force.  As  if 
a  father,  seised  as  tenant  b}'  the  curtesy,  sells  in  fee  simple, 
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^d  coTenants  that  he  will  procure  conyeyances  from  his  chil- 
dren, when  they  come  of  age.     If  they  refuse,  after  proper 
efforts  on  the  part  of  the  father,  equity  may  decline  to  decree  a 
specific  performance,  and  leave  the  vendee  to  his  remedy  at  law» 
this  being  a  state  of  things  which  he  might  have  expected,  and 
as  to  which  he  took  the  chances.     This  result  would  seem  to 
follow  from  the  reason  of  the  thing,  but  in  respect  to  that  we 
give  no  opinion  upon  it.     No  case  makes  such  an  exception  to 
^e  general  jurisdiction  to  decree  specific  performance,  and  it  is 
only  adverted  to  for  the  pupose  of  illustrating  the  next  propo- 
^i^'on,  upon  which  this  cause  turns:  Oliver  v.  Dix,  1  Dev.  &  B. 
•Eg.  158.    If  the  vendee  does  not  know  that  the  vendor  has  not 
«»e  title,  there  is  then  no  reason  why  he  should  not  be  decreed  to 
P^orm  his  agreement;  and  if  he  is  put  to  great  inconvenience 
*^d  expense  to  enable  him  to  obey  the  decree,  it  will  be  the 
consequence  of  his  own  act,  and  he  will  not  be  allowed  to  offer 
such    an  excuse  for  not  doing  justice.     When  a  vendee  seeks  to 
'^scixKi  a  contract,  because  of  a  defect  of  title  in  the  vendor, 
pio  ial^ter  is  aUowed  time  to  complete  his  title,  until  the  hear- 
^p    GlmiUm  V.  Surges,  2  Dev.  Eq.  13.     As  a  defect  of  the  title 
^^  noii  excuse  a  vendee,  provided  it  can  be  made  good;  upon 
ground  of  mutuality,  it  should  not  excuse  a  vendor.     As  the 
sendee  can  not  discharge  himself,  should  the  land  depreciate  in 
^ne,   jBo  the  vendor  should  not  be  allowed  to  discharge  him- 
^>  l£  the  value  is  enhanced.     In  this  case,  it  does  not  appear 
inat  tlxe  plaintiff.  Love,  knew  that  the  defendant  did  not  have 
title.        "jhe  i)i]2  avers,  that  the  defendant  did  have  title,  or  did 
uaTe  f  nil  authority  from  his  co-tenants  to  sell.     The  defendant 
denies  that  he  had  title  to  the  whole,  and  insists  that  the  plaint- 
iff  ha-d  notice  of  his  want  of  title;  but  he  offers  no  proof  of  the 
"WJt,  wLxxd  his  covenant  is  to  convey,  or  cause  to  be  conveyed, 
uie  ^wlxole  in  fee,  and  he  admits  that  he  has  received  the  price 
of  the  ^hole 

•^  'to  the  averment,  that  he  had  authority  from  his  co-tenants 

^^^11,  the  defendant  is  entirely  silent;  leaving  the  inference 

tliat  h^  either  had  such  authori^,  or  was  guilty  of  a  fraud  in 

'f^^'^ing  the  price  of  the  whole.     But,  if  it  be  conceded,  for 

"1®  Ba^e  of  argument,  that  this  court  will  not  make  a  decree, 

'^^Uring  a  party  to  do  that  which  it  is  clearly  out  of  his  power 

.  ^>  as  it  may  amount  to  perpetual  imprisonment,  there  is,  in 

^  <2&6e,  no  sufficient  allegation  and  no  proof  whatever,  to  raise 

J  ^^estion.    The  defendant  avers  generally,  that,  after  reason* 

^  ^^ertion  (and  what  amounts  to  it,  he  diooses  to  decide  for 
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himself),  he  is  unable  to  procure  the  co-tenants  to  convey.  A 
conscientious  man  would  not  consider  this  a  sufficient  apology 
for  the  breach  of  an  agreement,  creating  no  legal  obligation, 
when  offered  as  a  reason,  why  a  court  of  justice  should  not  com- 
pel the  performance  of  a  legal  obligation.  It  is  mere  mockery  1 
The  defendant  should  have  set  out,  what  he  had  done — ^wbat 
price  he  had  offered  to  pay!  so  that  the  court  might  judge, 
whether  his  exertions  had  been  **  reasonable,*'  especially  as  the 
averment  in  the  bill,  that  the  value  of  the  land  had  been  greatly 
enhanced,  since  the  contract,  by  the  location  of  the  town  of 
Shelby  on  adjoining  land,  creates,  against  him,  the  strongest 
suspicion,  and  impeaches  his  motives  by  the  suggestion,  that,  if 
he  has  title,  he  refuses  to  perform  his  agreement  for  the  sake  of 
gain— or,  if  the  title  is  outstanding,  he  is  unwiKiog  to  offer  his 
co-tenants  what  is  now  a  fair  price.  A  man  of  proper  feeling 
would  be  unwilling  to  avail  himself  of  the  gain,  and  would  be 
willing  to  submit  to  much  loss  rather  than  violate  his  solemn 
agreement.  A  court  of  equity  acts  upon  the  conscience,  and  en- 
forces a  specific  performance,  and  will  require  this  unconscion- 
able gain  to  be  given  up,  or  this  loss  to  be  incurred,  if  it  be 
necessary  to  enable  him  to  do  that,  which  he  has  undertaken  to 
do,  and  for  which  ho  has  received  the  fvdl  consideration.  There 
must  be  a  decree  for  a  conveyance  to  the  plaintiff,  Homesby ,  who 
is  the  assignee  of  the  other  plaintiff.  Love,  and  the  defendant 
must  pay  tiie  costs. 
Decree  accordingly. 

Thx  fbinoipal  oasb  is  dTKD  AND  AppBovxD  in  JoMiT.  Oortond^  2  Jonfls 
Bq.  602;  S.  C,  Bnsb.  Bq.  239. 


GbUHP   ET  AL.   V.   BliAOK. 

[6  IBBDKLL'S  BQURT,  821.] 

Wben  Both  Pabties  abb  Equally  Entitlbd  to  Considkbation,  Equitt 

DOBS  NOT  Am  EiTHEB,  but  leavM  the  matter  to  depend  vpon  tlie  legid 

title. 
Whbbb  Pvbchaseb  Gsts  thb  Legal  Title  fbom  the  Husband,  a  court 

of  equity  will  not  divest  him  of  it  at  the  instance  of  the  wife  or  her  heire^ 

unless  he  had  notice  of  her  rights. 
No  One  has  Superiob  Claims  in  a  Ck>UBT  of  Equitt  to  a  Pubohasbr 

WITHOUT  Notice;  and  a  court  of  equity  will  not  interfere  to  deprive  snob 

a  purchaser  of  a  legal  advantage. 

Equitt.     Crump,  in  1834,  being  entitled  in  his  wife's  right 
to  a  distributive  share  of  her  father's  estate,  contracted  with 


Digitized  by 


Google 


Dec  1849.]  Cbump  v.  Black.  428 

Medlin  for  the  land  in  controTersj,  in  consideiation  of  an  as- 
signment of  the  distributive  share,  and  Medlin,  by  his  direction, 
executed  a  deed  to  his  wife,  and  they  took  possession.  The 
deed  was  never  registered.  Several  years  afterwards.  Crump 
persuaded  her  to  hand  back  the  deed  to  Medlin.  He  destroyed 
it,  and  executed  another  to  Crump,  who  then  sold  the  land  to  the 
defendant.  Mrs.  Crump  knew  that  this  was  his  intention. 
This  suit  is  by  the  heirs  of  Mrs.  Crump  for  a  conveyance,  she 
and  her  husband  both  being  dead.  Defendant  had  no  notice  of 
the  deed  to  Mrs.  Crump. 

Alexander  and  Bryan,  for  the  plaintiflfs. 

No  counsel  for  the  defendant. 

By  Court,  Pbabson,  J.  The  plaintifis  are  not  entitled  to  the 
relief  asked  for,  because  the  defendant  is  a  bona  fide  purchaser 
for  valuable  consideration,  without  notice.  When  both  parties 
Me  equally  entitled  to  consideration,  equity  does  not  aid  either, 
hut  leaves  the  matter  to  depend  upon  the  legal  title. 

^e  mother  of  the  plaintiflTfl  knew  that  the  object  of  her  hus- 
band, in  procuring  the  legal  title,  was  to  enable  him  to  sell  the 
7*^d,  and  they  apply  to  this  court,  with  but  little  grace,  to  lend 
.     aid  to  the  consummation  of  a  fraud  upon  the  purchaser.     It 
^^  ^e,  married  women  can  not  part  with  their  land,  unless  con- 
^^  he  given  in  the  form  prescribed  by  law.     And  a  purchaser, 
^(9  Jba^  not  obtained  the  legal  title,  can  not  come  into  equity 
i^^^^sxstance,  upon  the  groimd,  that  he  has  been  induced  to 
f^y  lix^  money  by  a  fraudulent  combination  between  the  hus- 
band ^Lxid  his  wife.    But  when  the  purchaser  gets  the  legal  title, 
and  -f^l:^^  wife  or  her  heirs  are  obliged  to  come  into  equiiy,  it  is  a 
diffex->^xit  question,  and  he  will  not  be  required  to  give  it  up,  un- 
less lii^  ];jad  notice  of  the  wife's  rights. 
^**  "^»^»s  urged  that,  as  the  distributive  share  belonged  to  the 
^u^»    ^lie  was  the  meritorious  cause  of  the  consideration  paid 
lot  tlx^  land,  and  ought  not  to  be  prejudiced  by  the  destruction 
oit^^    deed,  as  it  was  done,  not  only  against  her  consent,  as  im- 
pliftcl  \^j  1^^  ^gjjQ  having  no  capacity  to  consent,  except  in  a  pre- 
ficala^^  form),  but  against  her  express  wish,  until  she  yielded  to 
^po:irtunity.     The  argument  would  have  much  force  against  a 
]J^^^^t:^er,  but  can  not  avail  against  the  defendant.     The  dis- 
^td.ve  share  belonged  to  the  husband  by  his  act  of  assign- 
?^^^i    so  the  wife  paid  nothing,  and  we  are  asked,  in  favor  of 
*^^irs,  to  make  a  purchaser  give  up  a  valid  legal  title.     There 
^^^    principle  upon  which  it  can  be  done:   possibly,  if  the 
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plaintifis  were  acting  upon  the  defensive,  this  court  would  uot 
interfere  against  them.  But  they  have  not  the  legal  title;  have 
paid  nothing,  and  are  asking  aid  against  one,  who  has  paid  the 
full  value  without  notice:  Tblar  v.  Tolar,  1  Dev.  Eq.  457  [18  Am. 
Dec.  598];  Tate  v.  Ibte,  1  Dev.  &  B.  Eq.  22;  and  Tyson  v.  Har- 
rington^ 6  Ired.  Eq.  329,  were  cases  against  volunteers. 

It  was  further  urged,  that  as  the  deed  was  executed,  and  the 
ceremony  of  registration  alone  was  wanting  to  confer  a  legal 
title,  which  it  was  not  in  the  wife's  power  to  have  done;  she  had 
something  more  than  a  mere  equity,  an  incomplete  legal  title, 
and  therefore  stands  upon  higher  ground  than  the  ordinary  case 
of  one  who  seeks  to  set  up  an  equitable  title.  Be  that  as  it  may, 
no  one  has  superior  claims  to  the  consideration  of  a  court  of 
equity  than  a  purchaser  without  notice;  and  there  is  no  case  in 
which  the  court  has  interfered  to  deprive  such  a  purchaser  of  a 
legal  advantage.  This  principle  is  carried  out  in  all  the  cases. 
If  the  power  of  appointment  be  defectively  executed,  and  the 
appointee  is  a  younger  child,  or  wife,  aid  will  be  given  as 
against  the  heir  at  law,  but  not  against  a  purchaser.  In  Martin 
V.  Seamore,  1  Ch.  Cas.  170,  a  sale  was  made  of  copy-hold  land, 
but  there  was  no  surrender.  Afterwards  the  vendor  devised  the 
land  to  his  wife  and  daughter,  and  a  surrender  was  duly  made 
to  the  use  of  the  will,  upon  the  death  of  the  vendor.  The 
vendee,  who  had  an  incomplete  legal  title,  filed  his  bill  against 
the  wife  and  daughter,  praying  for  a  conveyance.  It  appearing 
that  the  husband  had  agreed  before  the  marriage  to  settle  the 
land  upon  the  wife,  she  was  considered  as  a  purchaser,  and  the 
court  refused  to  deprive  her  of  the  legal  advantage  which  she 
had  under  the  devise  and  surrender.  But  relief  was  given 
against  the  daughter,  who  was  a  volunteer. 

Bill  dismissed  with  costs. 

Equity  will  kot  Deprive  Bona  Fide  Pitbchaser  op  Legal  Advantage: 
See  Jonei  v.  Zollleqffer,  7  Am.  Dec.  708,  and  note.  The  principal  case  is 
cited  in  WiUonv,  WeMemN.C.  Land  Cecil's.  C.  457,  to  the  point  that  where 
a  bona  fdt  purchaser  for  a  valuable  consideration,  and  without  notice,  has 
acquired  the  legal  title,  a  court  of  equity  will  not  interfere  to  deprive  hiio  of 
bis  legal  advantage;  also  siting  Kimg  v.  Trkt^  3  Ired.  Eq.  568. 
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Habt  v.  Bopeb  ET  AL, 

£5  IBBDKLL'S  EQUITX,  S49.] 
liAXDff,   **IOVOBA»TIA  LbOIS,''  ETC.,   IS    FOITMDBD  UPON  THX  PBSBU1ITTI0V 

THAT  Etbrt  Okx  Competent  to  act  for  himself  knows  the  law,  bat  tlM^ 
presumption  that  he  knows  it  is  not  conclusive,  bat  may  be  rebntted. 

Whebb  PLATNTiyr  Alueoss  Iono&ancb  of  thb  Law,  in  his  Bill,  the  de- 
fendant  can  not  take  advantage  of  it  on  demnrrer. 

Wmuts  PLAinnTF  Alliobs  ak  Impobtant  Equity,  Hb  is  at  Libbrtt  to 
add  a  small  item  which  would  not  be  within  the  jnrisdiction  of  eqni^ 
if  alone,  bat  which  is  conneoted  with  and  tends  to  elaoidate  the  main 
sabjeot. 

Equttt.  In  1838,  one  Boper  died,  leaving  a  will,  a  widow, 
and  two  grandchildren.  The  latter  are  the  defendants  in  this 
suit.  The  will  gaye  the  widow  certain  personal  property,  "  to 
her  and  her  hein^  foreyer,"  and  **  lent  to  her,  for  and  daring  her 
natural  life  and  widowhood,"  a  tract  of  land,  two  negroes, 
Bobert  and  Elias,  and  some  personal  property.  The  rest  of  the 
estate  was  given  to  the  defendants.  When  the  will  was  pro- 
t)ated,  the  widow  dissented,  and  the  jury  allotted  her,  in  addi- 
tion to  the  property  willed,  to  make  up  her  share,  the  absolute 
estate  in  Bobert  and  Elias  and  the  other  personal  property. 
The  report  was  confirmed,  and  she  took  possession.  In  Novem- 
ber, 1847,  the  plaintiff  married  the  widow,  and  in  Januaiy, 
1849,  she  died,  leaving  plaintiff  in  possession  of  the  property. 
The  allegations  of  the  bill  sufficiently  appear  in  the  opinion, 
except  "  that  your  orator,  being  ignorant  of  his  rights,  did  sur- 
render  Elias,  and  Nancy  in  place  of  Bobert,  who  had  been 
sold,  and  executed  a  note  for  fifty  dollars,  for  rent  of  the  land, 
and  signed  a  release  of  all  his  claim  to  the  two  negroes,"  and  that 
at  the  same  time  defendants  gave  plaintiff  an  instrument  pur- 
porting to  be  a  release  of  their  claim  to  his  wife's  property,  but 
that  there  was  no  seal  thereto.  The  bill  prays  a  restoration  of 
the  negroes,  a  cancellation  of  the  plaintiff's  release,  and  offers  to 
Borrender  the  unsealed  release  of  defendants.  Defendants  de- 
murred. 

No  counsel  for  the  plaintiff. 

Strange,  for  the  defendants. 

By  Court,  Peabson,  J.  The  first  ground  taken  is,  that  by 
the  plaintiff's  own  showing,  the  acts  were  done  by  him  with  the 
full  knowledge  of  all  the  facts;  and  the  whole  ground  for  re- 
lief is,  that  he  acted  in  ignorance  of  the  law. 

Admitting  the  bill  to  be  liable  to  this  objection,  it  may  be 
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gravely  questioned,  whether  advantage  can  be  taken  of  it  by 
demurrer.  The  maxim,  IgnoranHa  legis,  etc.,  is  founded  upon 
the  presumption  that  every  one  competent  to  act  for  himHt^H  | 

knows  the  law.  It  is  necessary  for  the  courts,  whether  in  refer- 
ence to  civil  or  criminal  matters,  to  act  upon  this  presumption, 
however  wide  of  the  mark  it  may  be  in  many  cases;  for,  in  the 
language  of  Lord  Ellenborough,  ''  otherwise  there  is  no  saying, 
to  what  extent  the  excuse  of  ignorance  might  not  be  carried; '' 
and  there  would  be  much  embarrassing  litigation,  and  no  small 
danger  of  injustice  from  the  nature  and  diffiouliy  of  the  proper 
proofs:  1  Story's  Eq.  123. 

But  while  on  the  one  hand,  whether  a  party  knows  the  law, 
is  not  left  as  an  open  question  for  inquiry,  as  it  is  whether  he 
knows  of  the  existence  of  a  fact;  on  the  other,  the  presumption 
that  he  knows  it  is  not  conclusive,  but  may  be  rebutted.  For 
instance,  if  there  be  an  intention  to  pass  a  freehold  estate,  and 
the  vendee  accepts  a  deed  of  feoffment,  without  livery,  he  will 
be  relieved  upon  the  ground  that  he  was  under  a  mistake  as  to  the 
law;  for,  the  intention  being  clear,  the  failure  to  efiEect  it  makes 
the  mistake  manifest,  and  rebuts  the  presumption.  So,  in  the 
case  of  McKay  v.  Simpson,  6  Ired.  Eq.  452,  decided  at  this  term, 
relief  was  given  because  of  a  mistake  of  law,  as  to  the  form  of  a 
transfer  of  bank  stock.  It  is  different,  however,  when  the  inten- 
tion is  carried  into  effect,  because,  in  such  cases,  there  is  nothing 
to  rebut  the  presumption,  and  the  ignorance  of  the  pariy  can 
only  be  shown  by  going  into  proof,  which  is  not  admissible. 

As  this  presumption  is  not  conclusive,  it  would  seem  to  follow, 
that,  if  a  defendant,  by  demurring,  admits  that  the  plainti^F 
was  ignorant  of  the  law,  the  court  must  act  upon  the  admission, 
and  it  may  be,  that  such  would  also  be  the  case,  when  the 
answer  makes  the  admission,  so  as  to  dispense  with  the  neces- 
sity of  any  proof  to  rebut  the  presumption.  That  it  is  so  in  the 
case  of  a  demurrer  is  strongly  sustained  by  the  fact  that  the 
learned  and  diligent  counsel  for  the  defendant  has  not  been 
able  to  cite  any  case  in  which  the  objection  was  taken  by  de- 
murrer. We  put  our  decision  upon  the  ground  that  the  bill  is 
not  liable  to  the  objection;  for  it  does  not  appear  that  the 
plaintiff  had  a  full  knowledge  of  all  the  facts.  A  fair  construc- 
tion of  the  bill  leads  to  the  conclusion  that  the  plaintiff  ''was 
ignorant  of  the  extent  of  the  interest  and  title  which  his  wife 
had  acquired  and  to  which  he  had  succeeded  by  the  marriage," 
in  consequence  of  his  ignorance  of  the  facts,  as  well  as  of  the 
law,  upon  which  his  title  was  foimded. 
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The  bill  is  Labtily  drawn.  A  confusion  of  ideas  is  intax>dac6d 
bj  the  use  of  generalities,  and  sweeping  expressions,  than  which 
nothing  is  more  calculated  to  destroy  certainly,  so  much  to  be 
desired  in  all  judicial  proceedings.  It  does  not  appear,  how- 
ever, that  fourteen  years  intervened  between  the  dissent  and 
the  marriage;  that  during  the  life  of  his  wife,  the  title  of  the 
plaintiff  was  not  called  in  question;  that  she  died  a  little  over  a 
year  after  the  marriage;  and  that,  in  a  few  days  after  her  death, 
the  defendants  ''  claimed  under  the  will  an  interest  in  all  the 
estate  and  property  of  his  wife  at  the  time  of  the  marriage,  and, 
particularly,  that  they  were  entitled  to  the  two  negroes,  Elias 
and  Bobert,  and  the  rent  of  land  from  the  time  of  the  marriage.'' 

It  is  certain  the  parties  knew  the  contents  of  the  will.  By 
it  the  land  and  the  two  negroes  Elias  and  Bobert  were  ' '  lent "  to 
the  widow  for  her  life  or  widowhood.  Elias  is  surrendered; 
Nancy  is  substituted  for  Bobert,  who  had  been  sold;  and  rent 
is  exacted  from  the  marriage,  not  the  death  of  the  widow. 

It  is  almost  certain,  that  the  contents  of  the  report  of  the 
jury  were  not  known  to  the  plaintiff,  and  possibly  not  to  the 
defendants.  In  the  absence  of  any  admission,  that  the  plaintiff 
knew  the  contents  of  the  report,  his  being  ignorant  of  the  ex- 
tent of  his  title  must  be  ascribed  to  his  want  of  information  as 
to  this  fact,  rather  than  to  suppose  he  was  so  stupid,  as  not  to 
know  the  difference  between  an  estate  for  the  life  or  widow- 
hood of  his  wife,  and  the  absolute  estate.  But  if  it  is  to  be 
ascribed  to  both  causes,  this  ground  of  demurrer  fails. 

The  next  groimd  is,  that  by  the  plaintiffs  own  showing,  the 
instrument  signed  by  the  defendants,  purporting  to  pass  their 
interest  in  the  rest  of  the  property  to  the  plaintiff,  is  void  for 
want  of  a  seal,  and  that  no  consideration  passed  to  make  the 
transfer  of  the  two  slaves  by  the  plaintiff  to  the  defendants  valid, 
as  the  instrument,  signed  by  him,  was  not  imder  seal,  and, 
therefore,  the  plaintiff  had  a  clear  remedy  at  law. 

This  objection  is  based  upon  a  misapprehension  of  the  plaint- 
iff's allegation.  There  is  no  allegation  of  a  gift,  which  would 
not  be  valid  without  a  deed.  The  allegation  is,  that  the  trans- 
action was  made  to  assume  the  form  of  a  sale  and  delivery  of 
the  two  slaves  for  a  pretended  consideration;  whereas,  in  tact, 
there  was  no  consideration,  and  the  pretense  of  one  was  the 
means  used  to  effect  the  fraud  and  induce  the  plaintiff  to  deliver 
up  his  property.  This  court  has  concurrent  jurisdiction  in 
matters  of  fraud:  and  it  would  be  a  disgrace  to  any  court,  hav- 
mg  jurisdiction,  to  decline  to  exercise  it,  because  the  fraud  is 
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80  palpable  and  gross,  that,  possibly^  redress  might  be  had  in 
some  other  court. 

The  third  ground  is,  that  the  fifty-dollar  note  is  under  the 
jurisdiction  of  this  court.  That  is  true;  but,  as  the  plaintiff 
has  alleged  an  important  equity,  he  is  at  liberty  to  add  a  small 
item,  as  it  is  connected  with,  and  tends  to  elucidate,  the  main 
subject. 

The  demurrer  must  be  overruled  with  costs. 

The  opinion  and  decree  will  be  sent,  together  with  the  other 
papers,  to  the  courts  of  equity  below,  to  which  the  cause  is  re- 
manded. The  cause  was  remoyed  to  this  court  under  an  act  of 
the  last  legislature.  There  is  no  express  provision  as  to  what 
is  to  be  done  in  a  case  like  this.  But  it  is  a  remedial  statute, 
and  by  a  liberal  construction,  in  connection  with  the  other 
statutes,  we  infer,  that  it  was  the  intention  of  the  legislature  to 
have  the  cases  sent  back,  to  be  further  prosecuted  in  the  court 
below. 

Ordered  accordingly. 

loNORANCB  ow  Law  AS  Gboukd  ov  Bilixf  dt  Equitt:  See  notes  to  THffg 
T.  Bead,  42  Am.  Dec  467;  and  Oarwood  y.  Mdridge,  34  Id.  195,  where  prior 
oaees  in  this  series  are  referred  to. 


Ingram  v.  Ejebepatbiok. 

16  Tbepit.t.'i  Equitt,  468.] 
Xbust  Dud  vob  Benefit  of  Crsditors  not  Ebvocable. — When  a  trust 
deed  has  been  executed,  conveying  property  in  trust  for  the  payment  of 
debts,  and  the  trustee  has  accepted  the  same,  the  relation  of  trustee  and 
cestid  que  trust  is  established  in  favor  of  creditors  assenting  (and  the 
assent  will  be  presumed  unless  the  contrary  is  shown),  and  the  trustee  can 
not,  with  or  without  the  direction  of  the  grantor,  apply  the  fund  to  any 
other  purpose  imtil  the  trusts  of  the  deed  are  satisfied. 

Equitt.  One  Pittman,  being  insolvent,  conveyed  to  the  de- 
fendant by  trust  deed  all  his  property.  The  deed  recited  certain 
debts  for  which  defendant  was  surety,  others  for  which  plaintiff 
was  surety,  and  others  for  which  one  Alexander  was  co-surety 
with  defendant,  and  that  the  deed  was  made  upon  the  follov^ing 
trust,  viz. :  that  if  Pittman  failed  to  pay  the  above  debts  in  a 
certain  time,  defendant  should  sell  so  much  of  the  property  as 
should  be  necessary  for  that  purpose  and  pay  them,  the  residue 
of  the  property  to  be  returned  to  Pittman.  Defendant  accepted 
the  deed,  sold  all  the  property,  and  applied  all  the  proceeds 
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toward  the  debts  for  which  he  alone,  and  jointly  with  Alexander, 
was  bound.  Plaintiff  having  had  to  pay  the  debt  for  which  he 
was  surety,  filed  this  bill,  praying  an  account  of  the  trust  prop- 
erty, and  that  he  be  paid  pro  rata.  The  trust  deed  was  prepared 
by  defendant  and  executed  at  his  request,  the  debt  for  which 
plaintiff  was  security  being  inserted  at  the  request  of  Pittman, 
defendant  objecting,  until  assured  by  Pittman  that  the  property 
was  sufficient  to  pay  all  those  debts. 

No  counsel  for  the  plaintiff. 

Strange f  for  the  defendant. 

By  Court,  BunnK,  C.J.  It  is  not  deemed  material  to  notice  any 
difference  between  the  statements  of  the  defendant  and  the  wit- 
ness. There  is  but  little  doubt  that  both  of  the  parties  to  the  deed 
have  been  disappointed  in  the  result.  But,  as  the  deed  expressly 
puts  the  plaintiff  and  the  defendant  on  the  same  footing,  it  is 
clear  that,  if  it  be  binding  as  a  contract,  it  can  not  be  varied 
upon  evidence  in  the  manner  urged  by  the  defendant.  It  is 
said,  however,  that  conveyances  of  this  kind  are  of  a  peculiar 
nature,  and  that  the  grantor  can  direct  a  different  appropriation 
of  the  effects  from  that  prescribed  in  the  instrument;  and,  in- 
deed, as  the  plaintiff  did  not  execute  the  deed,  nor  was  privy  there- 
to, that  he  can  not  claim  the  benefit  of  it.  In  Wallioyn  v.  CouUs, 
3  Meriv.  707,  there  is  a  very  short  note  of  a  decision  by  Lord 
Eldon,  on  the  authority  of  which  other  judges  have  proceeded 
to  lay  down  a  doctrine  to  the  extent  stated;  which  is  a  very  ' 
remarkable  instance  of  important  legal  principles  being  deduced 
from  a  very  inadequate  source.  As  the  case  is  there  reported, 
two  noblemen  conveyed  land  to  trustees  upon  a  trust  for  the 
payment  of  specified  debts,  without  an  agreement  of  any  cred- 
itor, and  without  any  consideration  moving  from  any  one  of 
them.  Upon  a  bill  by  a  creditor  for  relief  under  the  deed,  Lord 
Eldon  refused  a  motion  for  an  injunction  against  a  misapplica- 
tion of  the  fund,  saying  only,  as  reported,  **  that  the  trust  being 
Tolontaiy,  the  court  could  not  enforce  it  against  the  duke  and 
marquis,  who  might  vary  it  as  they  pleased."  The  report  is 
very  unsatisfactory,  not  stating  the  provisions  of  the  deed  par- 
ticularly; and  the  reason  assigned  is  so  clearly  erroneous,  that 
there  can  be  little  doubt  that  it  does  not  correctly  state  that 
which  did  infiuence  Lord  Eldon,  whatever  it  might  be.  For^ 
there  being  an  executed  conveyance  which  passed  the  legal 
estate  to  the  trustees,  it  was  altogether  immaterial  whether  the 
trusts  were  voluntary  or  not.     The  trustees  would  be  bound  to 
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perform  the  trusts,  though  Toluutary,  because  they  took  the 
estate  on  those  express  trusts,  and  therefore  could  neither  keep 
the  estate  nor  conyey  it  to  another  exonerated  of  the  trust.  It 
was  so  held  by  Lord  Thurlow  in  Colman  v.  Sorrel ^  1  Ves.  jun.  50, 
and  expressly  laid  down  by  Lord  Eldon  himself,  a  few  years 
before,  in  Ellison  v.  Ellison,  6  Ves.  656.  In  distinguishing  be- 
tween the  rights  of  different  Tolunteers  to  call  for  the  execution 
of  trusts  he  said,  if  one  needs  the  assistance  of  the  court  of 
equity  to*  constitute  him  a  cestui  que  trust,  he  can  not  have  it  if 
the  instrument  be  Toluntaiy,  as  upon  covenant  to  convey:  but 
if  there  be  a  legal  conveyance  effectually  made,  though  it  be 
voluntaiy,  the  equitable  interest  will  be  enforced.  For,  he 
adds,  where  an  actual  transfer  is  made,  that  constitutes  the  rela- 
tion of  trustee  and  cestui  que  trust,  though  without  a  good  or 
meritorious  consideration,  and  voluntaiy. 

The  distinction  seems  to  be  perfectly  sound.  Indeed,  it  only 
applies  a  principle,  which  was  before  familiar  at  law,  in  respect 
to  the  creation  of  uses  with  and  without  a  consideration:  it 
being  held,  as  explained  by  Mr.  Hargrave,  that  in  conveyances 
under  the  statute  of  uses,  a  consideration  is  necessary,  because 
they  are  in  truth  bargains  or  covenants,  which  will  not  raise  a 
use,  if  voluntaiy,  to  which  the  statute  can  transfer  the  legal 
estate;  but  that,  in  those  at  common  law,  as  a  fine  or  feoffment, 
a  consideration  is  not  necessaiy,  because  they  operate  by  trans- 
mutation of  possession  .to  pass  the  land  itself  from  the  grantor 
without  the  interposition  of  equity,  and  the  grantee,  thus  re- 
ceiving it,  coupled  with  a  use,  must  hold  it  to  that  use  whether 
voluntary  or  not;  and  then  the  statute  would  transfer  the  pos- 
session to  the  use.  It  would  be  against  conscience  for  the 
feoffee  to  keep  the  estate  for  himself:  and  there  could  be  no  use 
resulting  to  tiie  grantor,  because  the  deed  disposed  of  it  to  an- 
other. Therefore  the  use  must  belong  to  him,  whoever  he  may 
be,  for  whom  it  was  declared.  The  principle  is,  that  uses  and 
trusts  annexed  to  a  perfect  conveyance  of  the  legal  estate  will 
be  sustained,  but  that  a  trust  will  not  be  raised  against  the 
owner  of  the  legal  estate  upon  an  agreement  with  him,  unless 
there  will  be  a  valuable  or  good  consideration.  Now  in  WaUwyn 
V.  Coutts,  3  Meriv.  707,  it  is  assumed,  that  the  deed  was  effectual 
at  law.  Whether  as  a  feoffment,  or  as  a  bargain  and  sale,  ex- 
pressing a  consideration  as  passing  from  the  trustees,  or  as  a 
lease  and  release,  is  not  material.  The  legal  title  was  vested  in 
the  trustees,  and  it  followed  from  the  rule  of  the  common  law 
as  to  uses,  and  from  the  consequent  doctrine  of  equity  as  to 
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trasts,  that  any  trusts  coupled  with  the  estate  in  the  conyejanoe, 
or  declared  bj  the  trustees,  ought  to  be  executed,  though  gra- 
tuitous: and  it  is  not  seen,  how  trusts  for  creditors,  supposing 
creditors,  who  are  not  parties  to  the  deed,  to  be  but  volunteers, 
can  be  distinguished  from  trusts  for  children,  or  others  not 
founded  on  a  valuable  consideration.  It  is  most  questionable, 
therefore,  whether  the  report  correctly  attributes  that  as  a  reason 
of  Lord  Mdon's  judgment. 

That  it  is  erroneous  in  that  respect  is  the  more  probable, 
aince  subsequent  judges,  who  approved  of  the  decision,  have 
undertaken  to  assign  for  it  other  and  very  different  reasons. 
It  has  been  said,  that  the  true  ground  of  the  decision  was  not 
that  a  cestui  que  trusty  under  a  voluntaiy  conveyance,  had  not 
the  right  against  the  grantor,  but  that,  in  the  view  of  the  court, 
the  relation  of  trustee  and  cestui  que  trust  never  existed  between 
the  trustee  and  creditors,  but  that  the  grantor  was  himself  the 
only  cestui  que  trust;  and  that  what  is  said  in  the  deed  about 
paying  debts  is  not  for  the  benefit  of  the  creditors,  but  the 
grantor's  own  convenience,  and  hence  he  had  a  right  subse- 
quently to  direct  the  application  of  it,  as.  his  own  trust  fund: 
Oarrard  v.  Lauderdale^  3  Sim.  1,  and  S.  C.  upon  apx>eal,  2  Buss. 
AM.  451;  BiUy.  Cureton,  2  Myl.  &  K.  611.  In  the  opinion 
given  by  Sir  Lancelot  Chadwell  in  the  former  case,  he  states  the 
provisions  of  the  deeds  in  WaUwyn  v.  Coutts,  and,  as  the  report  of 
it  in  Merivale  is  so  defective,  Mr.  Simons,  vol.  3,  p.  14,  sets  forth 
the  bill  and  the  several  deeds  particularly,  and  the  order  made 
by  Lord  Eldon.  It  appears  thereby,  that  the  estates  conveyed 
belonged  to  the  duke  of  Marlborough,  and  that,  after  reciting 
that  the  duke's  son,  the  marquis  of  Bledford,  had  granted  cer- 
tain annuities,  and  that  the  duke  was  desirious  of  relieving 
him  from  the  payment  of  them  and  also  to  make  provision  for 
his  son,  he,  the  duke,  in  consideration  of  natural  love  and  af- 
fection for  his  son,  etc.,  conveyed  to  the  trustees  in  fee  certain 
lands,  upon  trust  to  raise  money  sufficient  to  repurchase  the 
annuities  granted  by  the  son,  and  then  in  trust,  if  the  trustees 
should  think  proper,  to  raise  any  further  sum,  which  they  might 
decree  expedient,  to  pay  debts  then  due  from  the  marquis,  that 
the  trustees  should  consider  advisable  to  be  paid:  and,  for  the 
purpose  of  raising  such  sums,  it  was  declared,  that  the  trustees 
should,  at  such  times  as  to  them  should  seem  proper,  sell  the 
lands;  and  that  they  should  in  the  mean  time  mortgage  any  part 
of  them,  and  stand  possessed  of  the  money  raised  thereby  upon 
trust  to  pay  off  the  annuities,  and  then  upon  trust,  if  the  trus- 
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tees  should  think  proper,  but  not  otherwise,  and  at  the  request 
of  the  marquis,  to  pay  such  of  his  debts  as  they  should  considei 
advisable  to  be  paid,  and  upon  the  further  trust  to  pay  to  the 
duke  aoy  surplus  of  money  raised  in  his  life-time,  and  to  pay 
any  surplus  raised  after  his  death  to  the  marquis;  and,  subjeci 
thereto,  the  trustees  were  to  stand  seised  in  trust  for  the  duke 
for  his  life,  and  then  for  the  marquis  in  fee. 

By  subsequent  deeds  between  the  same  parties  and  reciting^  the 
first  and  certain  acts  done  under  it,  other  trusts  were  declared. 
One  of  the  annuitants  filed  a  bill,  on  behalf  of  himself  and  the 
others,  praying  that  the  fund  should  not  be  applied  to  the  pur- 
poses of  the  substituted  trusts,  until  the  annuitants  specified  in 
the  first  deed  were  satisfied:  and  Lord  Eldon  refused  an  injunc- 
tion.   But  the  one  case  came  before  that  great  chancellor,  which 
called  for  his  opinion  on  this  point,  and  therefore  it  can  not  be 
said  positively  whether  he  meant  to  confine  what  he  did  to  the 
particular  terms  of  that  deed  and  circumstances  of  that  case, 
or  proceeded  on  the  general  principle  which  has  been  since  laid 
down  on  the  authority  of  the  decision.    But  it  would  seem  from 
the  incongruity  of  such  a  principle  with  his  judgment  in  EUiaan 
V.  Ellison,  G  Yes.  656,  that  he  must  have  gone  on  the  peculiar 
facts  of  that  case.     It  is  apparent  that  the  position  rests  upon 
a  supposed  intention  of  the  grantor  to  make  a  conTeyanco  for 
his  own  convenience  or  pleasure,  because  not  executed  at  the 
instance  or  with  the  concurrence  of  a  creditor:  and  it  was  then 
considered,  that,  the  thing  being  done  in  that  way  and  to  that 
intent,  creditors  can  not  claim  benefit  under  it  or  interfere  with 
the  grantor's  arrangements.     Now,  it  may  be  said  upon  that 
deed,  though  with  some  scruples,  that  it  owed  its  existence  to 
an  intention  of  that  sort.     The  estate  belonged  to  the  father, 
while  the  debts  were  those  of  the  son,  and  the  father  reserved 
to  himself  a  life  estate,  subject  only  to  the  discretion  of  his 
trustees  to  raise  a  fund  by  sale  or  mortgage  for  the  payment  of 
the  debts,  when  and  if  they  thought  it  proper  and  advisable. 
It  is  manifest  then,  that  there  was  no  consideration  to  support 
the  deed  against  purchasers  from  the  father,  or  his  creditors, 
because  it  was  thought  voluntary,  in  eveiy  sense  of  the  term. 
There  was  then  color  for  regarding  the  transaction,  as  an  appoint- 
ment by  noblemen  of  persons  to  act,  in  the  name  of  trustees, 
stewards  in  fact  and  attorneys  in  the  management  and  sale  of 
large  estates,  under  their  control,  indeed,  but  without  troubling 
the  owners  about  them,  until  they  should  choose  to  recall  the 
appointment  or  make  other  dispositions  of  the  estates,  and  in 
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tile     cotuBe  of   such  management  to  pay  such  debts  as  the 
gT&xxtoTB,  or  the  trustees,  might  prefer. 

It^  is  to  be  observed,  that  there  is  nothing  on  the  face  of  the 
deed  or  in  the  case  to  raise  a  suspicion,  that  the  debts  were  not 
pex-^eollj  secure  to  the  creditors,  independent  of  the  deed.    The 
fatl3.^ar  does  not  say,  he  was  desirous  of  securing  the  payment  of 
hi3    <^^wn  debts,  nor  even  those  of  his  son,  with  any  reference  to 
tho      ixiterest  of  the  creditors:  but,  on  the  contrary,  the  motive 
f or*   'fj^.e  deed  was  the  father's  desire  to  relieve  his  son  from  pay- 
ing    "His  debts,  to  promote  the  son's  convenience  and  happiness 
xnexrel^,  apart  from  the  claims  of  his  creditors.     Viewed  in  that 
lig^txi;    and  with  an  understanding,  founded  on  experience  and 
obseirvation,  of  the  probable  purposes  of  persons  of  such  for- 
tuxxe  3nd  rank  as  the  parties  to  that  deed,  much  more  perfect 
ihctxi  can  be  formed  here,  it  is  very  possible,  that  Lord  Eldon 
was  correct  in  not  considering  the  deed  to  have  been  intended 
to  -vest  rights  in  the  son's  creditors,  independent  of  the  con- 
tinrtlng  pleasure  of  the  father  and  son — if,  indeed,  such  was 
^6  x^eason  that  actuated  him.     But  it  seems  impossible  to  infer 
«ucH  an  intention,  when  an  insolvent  person,  or  one  greatly 
^ttil>arrassed,  assigns  his  estate  expressly  as  an  immediate  secu- 
^ty  for  particular  debts  or  for  his  debts  generally,  and  this  is 
^^  means,  through  sales  by  the  trustees  positively  prescribed, 
^^  paying  the  debts  as  far  as  the  effects  will  suffice:  for  the  in- 
ference is  greatly  against  the  express  declaration  of  the  deed. 
ouch  a  grantor  plainly  makes  the  deed,  not  to  promote  his  own 
"Convenience,  merely  or  chiefly,  but  to  discharge  a  duty  of  con- 
*c*ence  by  making  a  positive  provision  for  the  payment  of  his 
^^ta  xn  convenient  time,  as  far  as  he  is  able:  and  it  can  not  be 
P'^attmed,  that  he  did  not,  from  the  beginning,  intend  a  benefit 
*^*io  creditors.     To  what  end  shall  a  debtor  retain  a  subse- 
.  ^^t    control  over  the  property?    To  allow  him  to  have  it,  by 
irtia^  of  a  doctrine  of  equity,  is  substantially  to  insert  in  the 
-^^  *^  general  power  of  revocation  and  appointment:  the  effect 
r_^^  ic»h  would  be  to  render  it  void  against  other  creditors:  Tar- 
^    ^  ^-   Mdrbury,  2  \eru.  510;  Cannon  v.  Peebles,  ^Ired,  L.  207. 
jj^  ^*x     insolvent  can  not  honestly  revoke  a  security,  which  he 
^^       ^*>>ce  provided  for  bis  creditors,  an  intention  to  do  so,  or  to 
^^     ^"^"^  a  power  to  do  so,  is  not  to  be  imputed  to  him,  as  a  rea- 
^      ^^:^  construing  his  deed  in  opposition  to  its  words  and  his 
,  tT*         There  seems,  indeed,  to  be  no  more  reason,  why  his 
t/^*    "vhen  duly  executed  to  pass  the  legal  estate,  should  not 
^^    KDbligatory  on  him  and  inure  to  the  behalf  of  the  creditors 
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as  much,  as  a  devise  in  trost  for  creditors  is  binding  on  his 
heir  or  devisee.     It  is  true,  the  devise  is  a  bounty. 

But  we  have  already  seen,  that  when  the  deed  is  effectual  to 
vest  the  estate  in  the  trustee,  a  gratuitous  trust  is  valid.  But  a 
devise  for  payment  of  debts  is  not  received  simply  as  a  bounty: 
for  if  debts  and  legacies  be  both  charged  on  the  estate,  undoubt- 
edly the  creditors  are  to  be  satisfied  first,  because  in  their  nature 
they  are  of  higher  obligation,  and  it  is  considered  that  the  tes- 
tator, in  providing  for  them,  was  but  performing  an  act  of  hon- 
esty. Admit  then,  that  the  creditors,  when  entering  into  no 
covenant,  and  not  privy  to  the  execution  of  the  deed,  are  volun- 
teers: yet  they  inay  stand  upon  the  words  of  the  instrument,  and 
upon  the  honesty  of  the  trust  in  their  favor,  as  against  the  debtor 
and  trustee,  and  upon  its  honesty  and  priority  as  against  credit- 
ors provided  for  in  a  subsequent  deed.  Accordingly,  thero  are 
cases  in  England,  in  which  such  trusts  were  executed  at  the  in- 
stance of  the  creditors.  In  Langion  v.  Tracy ^  2  Ch.  R.  30,  the 
trust  was  for  payment  of  debts  generally,  naming  no  creditor,  and 
the  deed  made  voluntarily.  It  was  argued,  that  for  these  rea- 
sons it  was  revocable  by  the  grantor:  but  Lord  Keeper  Bridgman, 
assisted  by  the  judges,  held  clearly,  that  the  debts  were  a  just 
and  honest  consideration,  and  the  creditors  might,  as  cestuis  que 
irust,  compel  the  execution.  In  Leech  v.  Leech,  Ch.  Cas.  249,  it 
was  held  again,  first,  that  a  trust  created  by  deed  is  supported 
by  that  consideration,  and,  secondly,  that  a  trust  for  payment  of 
debts  generally  is  good  against  the  heir,  though  no  creditor  be 
a  party  to  the  deed.  This  last  consideration,  that  is,  the  opera- 
tion of  such  a  deed  after  the  death  of  the  maker,  is  veiy  mate- 
rial in  determining  its  proper  construction  from  the  beginning: 
for  it  can  hardly  be  supposed  that  the  grantor  intended,  that  his 
heir  might  frustrate  his  settlement,  and  yet,  if  the  power  of  rev- 
ocation be  impliedly  in  the  ancestor,  it  must  extend  to  the  heir. 
There  is  also  the  still  later  case  of  Small  v.  Oudley,  2  P.  Wms. 
427,  when  an  assignment  by  an  insolvent  to  a  creditor  to  secure 
his  debt  was  held  good  against  assignees  in  bankruptcy,  although 
the  deed  was  made  without  the  privity  of  the  creditor.  There  are, 
moreover,  many  instances,  in  which  assignments  for  payment  of 
debts  have  been  sustained  against  purchasers  and  other  credit- 
ors, as  founded  on  a  valuable  consideration,  and  therefore,  not 
fraudulent,  though  the  secured  creditors  were  not  privy  to  the 
deed:  Stephenson  v.  Hayward,  Prec.  Ch.  310;  Marhuryy.  Brooks, 
7  Wheat.  556. 

Now,  that  can  not  be,  if  the  creditors  can  not  enforce  the 
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trust,  bat  it  is  with  the  debtor  to  allow  or  forbid  its  execution: 
for  it  would  be  strange,  indeed,  if  a  creditor  could  not  bring  ai^ 
estate  to  sale  under  bis  execution,  which  the  defendant  in  the 
execution  could  control  through  his  trustee:  especiallj,  since^ 
the  statutes  authorizing  executions  to  be  done  on  trusts.  It 
may  be  a  circumstance,  on  which  a  judgment  creditor  may  the^ 
more  readily  imi>each  an  assignment  as  fraudulent,  when  it  i» 
made  of  the  debtor's  own  accord  and  without  the  knowledge  of 
the  creditors,  whom  it  purports  to  secure.  But  that  does  noi 
concern  the  question  between  those  creditors  and  the  grantor 
and  trustee.  As  between  them,  the  terms  of  the  deed  being 
plain,  its  purpose,  as  a  security  for  a  true  debt,  being  perfectly 
just,  and  the  efficacy  of  the  deed,  as  a  security  for  the  debt, 
being  indispensable  to  its  honesty  and  validity  to  any  pur- 
pose, the  equity  and  necessity  of  holding  the  trust  for  th& 
creditors  obligatory,  seem  to  be  almost  above  question:  and 
one  is  led  almost  irresistibly  to  think  that  Lord  Eldon  meant 
to  confine  himself,  in  WaUw^  v.  CotUts,  3  Merv.  707,  to  the 
particular  circumstances  of  that  case,  and  not  to  lay  down  a. 
general  proposition,  that,  unless  the  creditors  are  privy  to  a . 
conveyance  upon  trust  to  pay  debts,  they  are  but  volunteers, 
and  for  that  reason  they  can  not  as  cestuis  que  trust  enforce  the 
trust.  It  must  be  admitted,  however,  that,  whether  he  intended 
to  be  so  understood  or  not,  there  have  been  so  many  other 
cases,  professing  to  go  on  his  authority,  in  which  the  judges 
have  laid  that  down  as  a  general  principle,  that  probably  it  is 
to  be  considered  now  the  settled  rule  in  England. 

But,  whatever  the  courts  in  that  country  may  think  themselves 
bound  to  hold  on  this  point,  it  is  certain,  as  was  said  in  Walker 
V.  Crowder,  2  Ired.  Eq.  478,  that  the  doctrine  deduced  from 
the  note  of  WaUwyn  v.  Couita  has  not  been  adopted  in  this, 
state,  nor,  is  it  believed,  in  this  country.  No  instance  has  been 
found  of  even  an  intimation  that  a  creditor,  provided  for,  is  not 
entitied  to  insist,  as  against  all  persons,  on  the  full  benefit  of 
the  trust  as  expressed  in  the  deed.  In  the  circumstances  of  this^ 
Odontry,  and  regard  being  had  to  the  pecuniary  condition  and: 
general  purposes  of  those  who  make  assignments  for  creditors, 
it  is  plain  that  the  principle  is  most  applicable  hero  on  which 
the  older  £nglish  cases  proceeded.  It  has  been  considered 
among  us,  when  the  grantor  says  in  the  deed  that  he  makes  it: 
for  the  purpose  of  securing  and  paying  his  debts,  that  he  in  fact 
intends  the  debts  to  be  thereby  secured  and  paid.  There  have^ 
iccordingly ,  been  many  instances  in  which  such  trusts  have  been 
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•^xeoated  at  tho  instance  of  creditors,  and  the  deeds  upheld  aIao» 
;  as  valid  conveyances,  against  third  persons,  upon  the  ground  of 
the  obligation  created  thereby  on  the  trustee  to  satisfy  the  debts 
'  out  of  the  trust  property. 

In  Mcoll  V.  Mumford,  4  Johns.  Ch.  522,  Chancellor  Kent  laid 
it  down  that,  if  an  assignment  be  to  trustees  for  the  payment 
of  debts,  and  the  legal  estate  vests  in  the  trustees,  chanoeiy 
'mil  compel  the  execution  of  the  trusts  for  the  benefit  of  the 
creditors,  though  they  be  not  parties,  nor  at  the  time  assenting 
to  the  conveyance.  He  had  before  held  to  the  same  purpose  in 
Shepherd  v.  McEvers,  1  Id.  136  [8  Am.  Dec.  561],  and  Moses  v. 
Jfurgatroyd,  1  Id.  129  [7  Am.  Dec.  478].  In  the  case  of  Halsey 
*v.  Whitney,  4  Mason,  206,  Mr.  Justice  Story  stated  the  doctrine 
4hus:  As  to  trusts  created  for  the  benefit  of  creditors,  and  to 
^which  they  are  not,  technically  speaking,  parties,  they  are  an- 
•^questionably  valid,  if  the  deed  be  made  honafde  and  pass  the 
degal  estate  to  the  trustees;  for  it  can  be  no  question  whether  it 
'  is  for  a  valuable  consideration  or  not,  because  the  debts  due  to 
.  the  creditors  constitute  a  valuable  consideration  in  the  highest 
.sense,  and  the  obligation  of  the  trustee  to  perform  the  trust, 
;«ccording  to  the  provisions  of  the  deed,  is  a  sufficient  consider- 
wtJMJk  as  far  as  he  is  concerned.  Similar  views  were  taken  of 
idaixs  matter,  as  supporting  against  an  attachment  an  assignment, 
iroluntarily  made  by  a  debtor  to  a  trustee  of  his  own  selection, 
.in  trust  for  creditors  without  their  privity,  by  Chief  Justice 
'Marshall  in  Marbury  v.  Brooks^  7  Wheat.  556,  and  yet  more 
r  fully  in  the  same  case,  when  it  came  before  the  supreme  court 
ra  second  time:  Brooks  v.  Marbury,  11  Id.  78.  He  said,  that 
•^deeds  of  trust  are  often  made  for  the  benefit  of  persons  who 
4ure  absent,  and  even  for  those  not  in  being.  Whether  they  be 
4or  the  payment  of  money,  or  for  any  other  purpose,  no  expres- 
«uMi  of  the  assent  of  the  persons  for  whose  benefit  they  were 
jnade,  has  ever  been  required  as  a  preliminary  to  the  vesting  of 
4ihe  legal  estate;  and  such  trusts  have  always  been  executed  on 
4Jie  idea  that  the  deed  was  complete  when  executed  by  the 
^parties  to  it.  He  then  proceeds  to  consider  how  the  creditors, 
not  ]»eing  privy  to  the  execution,  may  be  evidence  of  fraud,  and 
iiow  that  presumption  may  be  repelled.  But  if  bona  fide ^  the 
-deed  is  obligatory  throughout.  In  each  of  the  cases  at  law,  it 
lis  evidently  assumed  that  the  creditor  could,  as  cestui  que  trust, 
enforce  the  trust  according  to  the  terms  of  the  deed;  and  neither 
^  those  distinguished  judges  conceived  it  competent  to  the 
tdLebtor  and  trustee  to  defeat  the  trust  to  any  extent.    In  truth 
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ihej  plainly  hold  the  contrary,  since  they  put  the  validity  of  tW- 
deed,  in  point  of  bona  or  mala  fides  and  of  the  sufficiency  of  the- 
oonsideration,  upon  the  ground  that  by  its  execution  iJie  deect. 
became  complete  and  secured  a  benefit  to  the  creditors. 

In  the  cases  in  New  York  the  trusts  were  actually  enforced  itt- 
chancery  at  the  suit  of  the  creditors.     There  are  other  moei^ 
respectable  adjudications  in  equity  to  the  same  purpose.    In. 
Ward  Y.  LewiSy  4  Pick.  518,  an  insolvent  debtor  made  an  aa» 
Bignmont  to  trustees  to  pay  debts  in  a  ceftain  orde^,  which  the 
trustees  accepted.    Afterwards  the  debtor  and  some  of  the  cred* 
iters  compounded  upon  other  terms,  and  the  trustees  applied^ 
the  effects  according  to  the  new  agreement.    Yet  it  was  held* 
that  a  creditor  secuted  in  the  first  deed,  though  not  privy  to  its- 
execution,  had  a  right  to  affirm  the  trusts;  and  he  had  a  decree- 
for  liis  debt  against  the  trustee,  who  had  received  and  misap* 
plied,  the  fund.     Two  years  afterwards,  under  circumstances  not* 
at  all  favorable  to  the  creditor,  and  although  WdUwyn  y.  CcfMm 
was  cited,  the  court  gave  a  second  decision  to  the  same  effect  in 
a  st&it  upon  the  same  instrument:  New  England  Bank  y.  LewiBp, 
8  Id.  113.    In  this  state  no  question  has  been  made  on  th» 
point-  before  the  present  case,  as  far  as  recollected;  and  there- 
have  been  but  few  occasions  on  which  an  observation  has  been 
made  concerning  it.     In  Walker  v.  Crowder,  2  Ired.  Eq.  478^ 
the  remark  was  made,  which  has  been  already  quoted;  and  in 
Moore  y.  CoUins,  3  Dev.  L.  126,  where  was  a  single  creditor 
priyy  to  the  deed  out  of  many  secured  in  it,  Judge  Hall  said^ 
the  creditors  secured  had  a  right  to  be  paid  their  debts,  and  for 
that  reason  that  the  deed  of  trust,  made  to  effect  that  end,  wa» 
not  fraudulent. 

XTx>on  the  whole,  therefore,  the  court  holds,  upon  the  intrinsie' 

Boondness  of  the  principle,  the  prevalent  impression  in  the  pro-- 

fession,  and  the  course  of  the  adjudications  in  the  United  States^ 

that  the  relation  of  trustee  and  cestui  que  trust  is  constituted 

by  the  execution  of  such  a  deed  in  favor  of  a  creditor  assentin^^ 

at  the  time  or  in  a  reasonable  time  afterwards,  and,  indeed,  that 

such  assent  is  to  be  presumed,  unless  the  contrary  be  shown. 

Consequently  the  trustee  can  not,  with  or  without  the  direction 

of  the  grantor,  apply  the  fund  to  any  other  purpose,  until  tha 

trusts  of  the  deed  are  satisfied;  and  therefore  the  plaintiff  is 

entitled  to  the  account,  and  to  have  his  proportion  of  the  hxadp 

if  there  be  not  enough  to  pay  him  in  full. 

Decree  accordingly. 
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RsTOGATioiT  or  ASSIGNMENTS  Madb  k>k  Benstit  OF  Cbeditobs:  See  note 
to  Oakley  v.  Hibbard,  44  Am.  Dec.  426-428,  where  the  subject  is  diacneaed, 
•nd  the  principal  case  cited. 

Teb  peincipal  case  is  cited  and  afphoyed  in  the  following  cases:  Smith 
▼.  Turrentine,  8  Ired.  Eq.  191;  BaggaHy  v.  Gakhtr,  2  Jones  Eq.  82;  Stkt^pmu 
▼.  Fries,  Id.  160;  PotU  v.  BlachweU,  4  Id.  67;  WiiwaU  v.  PoUa,  5  Id.  180; 
Dkxm  T.  Pace,  63  N.  C.  605;  ffogan  y.  Strayhom,  65  Id.  285. 


Gbiffis  v.  Younger. 

[0  ImsDXLL's  'E/qptxm,  620.] 
Squitt  will  not  Compel  an  Infant  to  Execute  a  Contbaot  for  sale  ol 
his  land,  where  the  contract  was  procured  from^  him  by  frand;  neither 
will  it  require  him  to  make  compensation  if  he  was  not  guOty  of  waj 
fraud. 

'Egmrr.    The  opinion  states  the  case. 

Chraham,  for  the  plaintiff. 

No  counsel  for  the  defendant. 

By  Court,  Nash,  J.  The  case  is  before  us  upon  an  appeal 
*f rom  an  interlocutory  order  of  the  court  below,  -dissolTing  the 
injunction  heretofore  granted.  The  plaintiff  requests  the  court 
not  to  suffer  the  defendant  to  avail  himself  of  the  protection 
which  the  law  throws  around  him,  because  of  a  fraud,  it  is 
alleged,  perpetrated  by  him  and  his  father,  Bichard  Younger, 
upon  his  intestate,  John  GrijSs.  It  is  impossible  to  read  the 
plaintiff's  bill  and  not  be  satisfied  that  there  is  no  foundation 
for  this  charge.  Bichard  Younger,  the  father,  was  indebted  to 
John  Oriffis,  the  intestate,  by  note,  and  the  defendant,  a  minor 
of  eighteen  years  of  age,  lived  with  him  and  constituted  a  part 
-of  his  family.  In  the  month  of  July,  1850,  a  notice  was  pub- 
lished by  the  father  in  the  public  papers  that "  he  had  set  his  son 
^t  perfect  liberty  to  transact  his  own  business,  make  his  own 
contracts,  pay  his  own  debts,  manage  his  own  farm,  and  claim 
the  products  from  said  farm,  as  if  he  had  arrived  at  full  age." 
In  two  months  thereafter,  to  wit,  in  the  succeeding  September, 
John  Oriffis  purchased  from  this  liberated  boy  the  tract  of  land  in 
-question.  The  bill  nowhere  charges  that  John  Oriffis  believed, 
from  the  published  notice,  that  thereby  the  defendant  was  in- 
vested with  power  to  make  a  valid  conveyance  of  his  land.  He 
must  have  known  it  could  have  no  such  effect.  But  again,  the 
bill  states  that  the  consideration  given  for  the  land  was  four 
liundred  dollars,  which  was  paid  ''in  a  wagon  and  horse,  and 
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cash  to  the  amount  of  one  hundred  and  fifty  dollars,  and  the 
residue  bj  the  transfer  of  a  note  or  bond  held  by  John  Griffis 
on  the  said  Bichard  Younger."  What  was  the  estimated  or 
real  value  of  the  wagon  and  horse,  or  the  amount  of  the  note 
or  bond,  we  are  not  told;  but  we  are  assured  ''  that  the  sale  was 
highly  beneficial  to  the  defendant,  as  it  enabled  him  to  r6mo\e 
to  the  state  of  Missouri,  and  cany  with  him  his  father  and  fam- 
ily." The  veil  attempted  to  be  thrown  over  the  transaction  is 
too  slight  to  mislead  any  one.  If  a  fraud  was  perpetrated,  it 
does  not  lie  at  the  door  of  the  defendant,  and  it  is  a  matter  of 
surprise  that  the  defendant  should  have  been  enjoined  from 
asserting  his  legal  right  in  disposing  of  his  land.  If  any  doubt 
could  be  entertained  as  to  the  true  character  of  the  transaction, 
it  is  removed  by  the  answer.  It  states  that,  at  the  time. the  cir- 
cumstances occurred,  Bichard  W.  Younger,  the  father  of  the 
defendant,  was  entirely  insolvent,  and  indebted  by  note  to 
John  Griffis,  who  was  his  nephew,  in  the  sum  of  two  hundred 
and  thirty  dollars,  and  the  defendant  being  the  owner  of  the 
tiact  of  land  in  controversy,  the  plan  was  formed  between  his 
&ther  and  John  Griffis  to  make  the  land  pay  the  note  and  fur* 
nish  the  means  of  transporting  the  family  to  the  state  of  Mis- 
souri; that  the  defendant  was  under  sixteen  years  of  age  at  that 
time,  and  never  received  any  part  of  the  price  of  the  land  but 
his  portion  of  his  traveling  expenses;  and  that  the  money  ad* 
vanced  by  Griffis  was  seventy-five  dollars.  Here,  then,  is  the 
case  of  a  boy,  not  quite  sixteen,  induced  by  a  needy  father  to 
sell  his  land,  his  only  patrimony,  to  pay  a  debt  for  which  he 
was  in  no  way  bound,  and  the  bill  alleges  it  was  highly  bene- 
ficial to  him.  We  can  not  perceive  how.  If  the  whole  transac- 
tion was  not  a  fraud  upon  the  defendant,  it  was  an  unprincipled 
advantage  taken  of  his  youth  and  ignorance,  and  can  receive 
no  countenance  or  protection  in  a  court  of  equity. 

The  bill  prays  that  the  defendant  shall  be  enjoined  from  sell- 
ing the  land,  and  that  it,  the  land,  may  be  held  by  a  decree  of 
this  court  liable  to  pay  to  the  plaintiff  what  his  intestate  paid 
for  it.  In  addition  to  the  reasons  assigned  in  the  bill,  why  the 
prayer  should  be  granted,  it  has  been  urged  upon  us  in  the 
argument,  that  the  injunction  ought  not  to  be  dissolved,  be- 
cause the  defendant  has  not  offered  to  repay  the  money,  nor  to 
return  the  property  given  by  John  Griffis,  nor  to  compensate 
the  plaintiff  for  the  improvements  put  upon  the  land.  No  one 
of  these  things  was  he  bound  to  do.  The  bill  does  not  allege 
that  any  portion  of  the  price  of  the  land  was  ever  received  by 
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the  defendant — the  allegation  is  general  that  it  was  paid,  but  to 
whom  it  does  not  state — ^and  the  defendant  expressly  denies 
h6  had  ever  received  anything  but  his  portion  of  the  traveling 
expenses,  and  that  doubtless  from  his  father.  As  to  the  im- 
provements, the  bill  alleges  that  John  GrijQis  sold  the  land  to 
Faucett  and  Rogers,  with  warranty,  who  made  valuable  im- 
provements, after  the  premises  were  recovered  from  them  bj 
the  defendant;  Mr.  Griffis  had  paid  them  their  purchase  monej 
with  interest  on  it.  If,  then,  the  improvements  had  been  put 
upon  the  land,  the  question  of  compensation  can  not  arise  be- 
tween these  parties. 

We  have  examined  the  authorities  cited  in  the  argument  bj 
the  plaintiff's  counsel,  and  while  we  do  not  question  their 
soundness,  we  do  not  consider  them  as  applicable  to  this  case. 
Chancellor  Kent,  in  treating  of  the  contracts  of  infants,  lays  down 
the  general  proposition,  that  an  infant  is  not  to  be  protected  in  bis 
fraudulent  acts,  and  he  refers  to  the  case  of  Badger  v.  Phirmey, 
15  Mass.  643  [8  Am.  Dec.  105],  cited  at  the  bar.  The  only  ques- 
tion was  whether  the  administrator  of  the  infant  could  avoid 
his  contract,  he  having  died  without  so  doing.  The  case  of 
Clarke  v.  Cobley,  2  Cox,  173,  is  more  in  point,  but  is  still  no  au- 
thority in  this  case,  for  the  purpose  for  which  it  was  used.  The 
defendant's  wife,  while  sole,  had  executed  to  the\plaintiff  two 
notes.  Upon  the  marriage  the  defendant  took  them  up,  giving 
his  own  individual  bond  for  the  amount.  Being  sued,  be 
pleaded  his  infancy,  which  was  allowed  him.  Thereupon  the 
bill  was  filed,  and  the  prayer  was  that  the  defendant  should  be 
decreed  to  pay  the  amount  of  the  bond  or  return  the  notes,  and 
the  court  decreed  the  return  of  the  notes  upon  the  ground  ot 
fraud  practiced  upon  the  plaintiff.  We  have  already  said  we  do 
not  consider  the  defendant  as  having  been  guilty  of  any  fraud, 
and  that  he  had  not  received  from  John  Griffis  any  part  of  the 
price  of  the  land.  The  horse  and  wagon  tind  money  were  in  the 
possession  of  the  father,  and  the  note,  as  far  as  disclosed  by  the 
bill,  was  so  likewise,  and  the  debtor  died  insolvent  soon  after  he 
reached  Missouri.  We  do  not  consider  the  difficulties,  to  which 
the  plaintiff  alleges  he  will  be  exposed  in  making  a  recovery 
against  the  defendant,  if  the  injunction  shall  be  dissolved,  aa 
any  reason  why  it  should  be  continued.  They  are  difficulties  into 
which  John  Griffis  entered  with  his  eyes  open;  he  voluntarily 
encoimtered  them.  The  plaintiff  has  no  claim  to  Hie  relief  he 
seeks. 

The  interlocutory  order  of  the  court  below,  retaining  the  in- 
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^<itioQ  to  tho  final  hearing,  is  erroneous  and  must  be  reteised* 
^^  the  injunction  dissolved  with  costs.  The  p]ainti£F  must  pay 
^«coBt8  of  this  court. 

^  opinion  will  be  certified  to  the  court  of  equity  of  Ala- 
^ce  county. 

^ered  accordingly. 
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CuMPSTON  V.  Lambert. 

[18  Ohio,  81.] 
AflmKlMlTfTS  TO  PeBTORM,  OR  INDEMNIFY  FOB  THE  FeSTORMANCS  of,  unlaw- 

f  ol  moU,  are  void. 
RioBT  TO  Contribution  does  not  Exist  between  Joint  Trespasskbs. 
Agreement  bt  a  Justice  of  the  Peace  to  indemnify  one  whom  he  ram- 

mons  to  anist  him  in  making  an  arrest  can  not  he  recovered  on,  if  snob 

arrest  was  unlawf  uL 

Assumpsit.  The  defendant  was  a  justice  of  the  peace,  and  as 
fluch,  had  called  upon  the  plaintiff  to  assist  him  in  arrestiiig  one 
William  Bazor,  and  promised  to  indemnify  him  for  so  doing. 
The  arrest  was  afterwards  held  to  be  unlawful,  and  judgment 
was  recoTered  against  the  plaintiff  therefor,  which  he  paid. 
This  action  was  brought  to  recover  on  the  contract  of  indemnity. 
The  defendant  demurred  to  the  declaration,  and  his  demurrer 
was  sustained.     The  further  facts  appear  in  the  opinion. 

J.  F,  Wheeler,  for  the  plaintiff  in  error. 

Simeon  Nash,  for  the  defendant. 

By  Cotui;,  Caldwell,  J.  The  simple  question,  arising  on  this 
record,  is  whether  a  promise  of  indemnity  of  this  kind  is  valid. 

The  general  rule  on  the  subject  is,  that  agreements  to  perform, 
or  indemnify  for  the  performance  of,  unlawful  acts  are  void. 
Ajiother  rule,  of  a  kindred  character,  is,  that  there  can  be  no 
contribution  between  wrong-doers. 

There  are,  however,  exceptions  to  these  rules,  where  a  con- 
tract of  indemnity  has  been  held  good,  notwithstanding  the 

443 


Digitized  by 


Google 


Dec  1849.]  Cumpston  v.  Lambert.  443 

«ct  done,  which  formed  the  consideration,  was  illegal,  and  the 
person  doing  it  liable  to  the  party  injured,  on  the  ground  that 
^e  party  doing  the  act  did  not  know  of  its  illegality,  and 
'ii^ht  reasonably  have  1)elieved  it  to  be  legal. 

It  is  contended  by  the  plaintiff's  counsel  that  this  case  comes 

within  the  exception,  and  we  have  been  referred  to  a  number  of 

^58fies  wliich  are  said  to  be  analogous  to  the  present;  where  the 

<^ii tract  for  indemnity  was  held  to  be  valid.     We  think,  how- 

^ver^   tliat  none  of  the  cases  referred  to  are  similar  to  the  present 

one. 

Tlx^     case  of  Coventry  v.  Barton,  17  Johns.  144  [8  Am.  Dec. 
576]  ,  is  relied  on.     That  was  a  case  where  the  person  indemni- 
"fied  ^^&8  called  on  by  the  overseer  to  work  on  the  highway,  and 
order-eci  to  remove  a  gate  that  stood  across  the  road,  and  a  prom- 
ise of  indemnity  was  given  him  by  the  overseer.     On  a  recovery 
*g*^^^st  him  in  trespass,  he  was  permitted  to  recover  on  his  con- 
^^f^'t  for  indemnity  against  tho  overseer.     That  case  differs  from 
^®    present  one  in  this,  that  it  was  a  trespass  to  property, 
'wnereas  this  was  a  direct  assault  on  the  person;  that  was  a  case 
■wnere    the  person  committing  it,  at  the  time  was  engaged  in 
^oing"  (what  he  was  told  to  do,  to  wit),  work  on  the  roads,  under 
«ift  <3irection  of  the  overseer,  who  was  supposed  to  know  what 
^»a  to  be  done,  and  who,  for  the  time  being,  had  the  right  to 
<»utrol  his  labor.     The  same  may  be  said  of  the  most  of  the 
^*^s  cited.     They  are  cases  of  trespass  to  real  property,  where 
wis  pei-son  committing  the  trespass,  and  receiving  the  indemnity, 
^as  engaged  in  his  usual  occupation  under  the  direction  of  the 
P^t'son  who  indemnified  him.     The  case  of  Fletcher  v.  Earcot, 
^'^t.  S5;  S.  C,  reported  svh  noni.  Baitersey's  Case,  Win.  48,  how- 
^^*  is  said  by  counsel  to  be  strictly  analogous  to  the  present. 
41,         'Vras  the  case  of  an  innkeeper  who  kept  in  his  inn  during 
^  ^i^ht,  a  prisoner  who  was  brought  to  his  house  by  the  sheriff, 
^  Ixad  arrested  him  on  a  commission  of  i^ebellion,  the  sheriff 
P  ^^  i^ing  to  indemnify  him.     On  a  recovery  had  by  ihe  prisoner 
^*^^*^^t  the  innkeeper  for  false  imprisonment,  it  was  held  that  he 
.  /*^^   recover  against  the  sheriff  on  his  promise  of  indemnity. 
*^^^\igh  a  false  imprisonment  may  be  supposed  to  contain  an 
^*^^^t  on  the  person,  it  does  not  necessarily  imply  the  use  of 
^^£Cl  force.     In  this  case  the  innkeeper  did  not  assist  in  the 
^    ^stance  in  depriving  the  prisoner  of  his  liberty — he  had 
^^^irig  to  do  with  the  arrest,  but  in  the  course  of  his  business 
\*^  Wiener  is  brought  to  his  house.     His  business  compels  him 
^^^p  such  persons  as  stop  at  his  house;  it  is  his  duty  to  keep 
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prisoners  as  well  as  others,  who  must  have  some  place  to  lodge, 
and  who  haye  to  receire  the  necessaries  of  life  in  their  transii 
from  one  point  to  another.  Humanity,  if  nothing  else,  would 
require  the  innkeeper  to  receive  him. 

We  have  seen  no  case  where  it  has  been  held  that  a  contract 
to  deprive  a  person  of  his  liberty,  in  the  first  instance,  or  ta 
commit  an  actual  assault  on  the  person,  where  such  arrest  or 
assault  was  illegal,  has  been  held  to  be  binding.  We  do  not 
suppose  that  such  case  comes  within  the  rule,  except  in  cases- 
where  the  person  committing  the  arrest  is  an  officer  whose  duty 
it  is,  in  a  proper  case,  to  arrest  persons,  and  who  acts  by  some^ 
supposed  legal  authority. 

Wo  do  not  think  that  the  fact  that  the  plaintiff  in  this  case- 
acted  under  the  direction  of  a  justice  will  at  all  avail  him  for  do- 
ing an  illegal  act.  Most  of  the  tyranny  and  cruelty  that  has  been 
practiced  in  the  world  over  the  persons  and  property  of  men,  has- 
been  done  under  some  kind  of  official  sanction.  I  could  much 
sooner  sympathize  with  a  person  that  had  committed  an  illegal 
act  on  his  own  responsibility,  than  with  one  who  did  it  becaoBe- 
he  had  the  backing  or  countenance  of  official  power.  If  a  person 
(as  the  plaintiff  in  this  case  did)  commits  an  assault  on  another, 
either  for  the  purpose  of  depriving  him  of  his  liberty,  or  to  hold 
him  in  custody  after  he  has  been  taken  prisoner,  he  should  be 
satisfied  that  such  interference  is  legal,  otherwise  he  should 
heed  the  consequences. 

We  think  that  this  contract  of  indemnity  comes  under  the- 
general  rule  that  a  contract  to  do  an  illegal  act  is  void:  and 
therefore  affirm  the  judgment  of  the  supreme  court. 

SPAU)iKa,  J. ,  delivered  a  dissenting  opinion. 

Agreement  for  Ixdemkitt,  when  Void  bbcausb  Act  Ikdexnifexd* 
AGAINST  IS  Illegal:  See  this  subject  discussed  at  length  in  note  to  Ives  v. 
JoneHf  40  Am.  Dec.  425,  where  the  prior  cases  in  this  series  are  oollectedL 
Agreement  to  indemnify  another  for  the  commission  of  a  trespass  is  not  void, 
where  the  act  is  not,  at  the  date  of  the  agreement,  known  to  be  a  trespassr 
Marq/  v.  Crawford^  41  Id.  158. 


Laughlin  v.  SfSATE. 

[18  Ohio,  09.] 
Declarations  of  the  Injctred  Female  in  a  Pbosecuxion  roR  Kapr,  mads- 
immediately  after  the  offense  was  committed,  are  admissible  in  oTideoot- 
for  the  puq)ose  of  corroboration,  but  not  as  substantive  testimony,  to* 
prove  the  commission  of  the  ofifense. 
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Ti8TDf05T  OF  ▲  Witness  Who  has  Beicaiked  »  the  Coubt-boox  after 
an  order  directing  all  witnesses  to  withdraw  from  the  room  may  be  re- 
oeived  at  the  discretion  of  the  trial  judge. 

Bapb.  The  prisoner  was  convicted.  The  errors  assigned  by 
the  bill  of  exceptions  consisted  in  the  admission  in  evidence  of 
the  declarations  of  the  injured  woman,  made  immediately  after 
the  commission  of  the  offense,  and  the  admission  of  the  testi- 
mony of  Robert  Johnson,  the  father  of  the  prosecuting  witness, 
who  had  remained  in  the  court-room,  and  heard  the  testimony 
of  the  other  witnesses,  after  an  order  of  the  court  directing  all 
witnesses  to  withdraw  from  the  room.  The  further  facts  appear 
in  the  opinion. 

DmbslceUer,  StanUm,  and  Wallace,  and  WUliam  D.  Ewing,  for 
the  plaintiff  in  error. 

Henry  Sianbery,  altomey  general,  and  John  Clark,  prosecuting 
cUortiey,  for  the  defendant. 

By  Court,  Caldwell,  J.  The  first  question  raised  was  de- 
cided by  this  court  in  the  case  of  Harrison  Johnson  v.  The  Stale 
of  Ohio,  17  Ohio,  593. 

The  court  in  that  case  decided  that  the  declarations  of  the 
injured  female,  made  immediately  after  the  offense  was  commit- 
ted, may  be  given  in  evidence,  to  sustain  the  testimony  given 
in  court,  but  not  as  substantive  testimony,  to  prove  the  com- 
mission of  the  offense.  And  for  this  purpose  of  corroboration 
alone,  we  understand  from  the  record,  the  evidence  in  the  case 
now  before  us  was  received;  and  that  it  related  only  to  such 
declarations  as  were  made  immediately  after  the  commission  of 
the  alleged  offense. 

But  the  most  important  question  arising  in  the  case,  and  the 
only  one  that  the  counsel  for  the  accused  have  relied  on  in  argu- 
ment, arises  on  the  admission  of  Robert  Johnson,  the  father  of 
the  girl,  as  a  witness. 

This  is  a  question  of  no  little  delicacy.  It  relate,  exclu- 
sively, to  the  fairness  of  proceeding  on  the  trial.  Much  may 
be  said  on  both  sides  of  the 'case,  and  on  the  part  of  the  accused 
in  this  case,  many  considerations  meriting  a  careful  examination 
have  been  presented.  On  the  one  side,  where  the  order  of  the 
court  has  been  made  for  the  witnesses  to  retire,  and  be  ex- 
amined out  of  the  hearing  of  each  other,  if  a  witness  remains 
in  violation  of  the  order,  it  furnishes  strong  ground  of  sus- 
picion that  the  witness  is  not  fairly  disposed  in  the  cause,  and 
(hat  he  wishes  to  avail  himself  of  the  testimony  of  the  other 
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witnessee,  in  order  to  make  his  statements  as  potent  as  possible 
by  making  them  correspond  with  theirs. 

Where,  too,  a  party  in  interest  in  the  cause,  after  the  order 
has  been  made,  should  procure  his  witnesses  to  be  present,  in 
violation  of  such  order,  it  is  equally  suspicious  that  he  intends 
a  similar  degree  of  wrong  and  unfairness.  On  the  other  hand, 
when  we  consider  the  little  control  that  a  pariy  can  hare  over 
his  witnesses;  the  little  attention  he  likely  to  be  able  to  give  to 
their  movements;  the  crowds  and  the  confusion  that  generally 
exist  during  exciting  trials,  rendering  it  impossible  to  note  who 
are  present;  the  questions  that  may  arise  on  the  trial,  that  could 
not  be  anticipated,  and  which  may  require  by-standers  to  be 
called  in  as  witnesses,  who  have  been  present  and  heard  the 
other  witnesses  testify — these  and  other  considerations  which 
might  be  presented,  render  it  difficult,  and  we  think  impossible, 
to  establish  any  general  rule  of  exclusion  that  would  not  in 
many  cases  deprive  parties  of  important  and  necessary  testi- 
mony, for  the  fair  presentation  of  their  cause.  Nor  do  we  find 
that  any  such'  rule  has  been  established  in  the  United  States. 

The  authorities  in  this  country,  so  far  as  they  go,  are  against 
any  such  rule  of  absolute  exclusion;  although  we  have  been  able  , 
to  find  but  little  on  the  subject.  In  North  Carolina,  in  the  case 
of  Siaie  V.  Sparrow,  3  Murph.  487,  it  is  decided  that  the  witness 
may  be  sworn,  although  suffered  to  remain  even  by  design  of 
the  party. 

Henderson,  J.,  in  deciding  this  case,  doubted  the  right  to 
exclude  for  incompetency,  in  any  case,  as  a  consequence  of  the 
witness  disobeying  the  order.  But  the  court  say,  that  **  a  re- 
fusal by  either  party  to  comply  with  an  order  of  separation 
would  make  an  unfavorable  impression,  would  be  fairly  open  to 
observation,  and  go  to  the  credit  of  the  witnesses." 

In  Cowen  and  Hill's  notes  to  Phillips'  Evidence,  vol.  2,  p. 
722,  note  601,  the  author,  after  reviewing  the  authorities,  ap- 
pears to  arrive  at  the  conclusion  that  it  is  a  matter  of  discretion 
with  the  judge,  to  exercise  the  power  of  exclusion  or  not. 

He  says:  '*  On  the  whole,  it  seems  that  although  the  right  to 
exclude  witnesses,  for  willful  disobedience  of  the  order,  be  well 
established,  yet  judges  are  quite  cautious  of  exercising  the 
power.  The  reason  probably  is,  because  a  party  may  in  that 
way,  without  any  fault  of  his  own,  be  put  in  very  great  hazard, 
by  losing  important  testimony.  He  can  not  prevent  the  misbe- 
havior of  his  witnesses." 

In  Greenleaf 's  Evidence,  page  505,  it  is  said:  "  If  a  witness 
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j^s  -^8,  in  violation  of  the  order,  it  is  in  the  discretion  of  th^ 
'  S?^  whether  or  not  he  shall  be  examined.'' 

Xn  Bome  of  the  English  courts,  the  rule  has  been  more  strin- 
gently applied  than  it  has  ever  been  in  this  country.  In  the 
cotirt  of  exchequer,  the  rule  is  said  to  be  inflexible,  that  a  wit- 
ness who  is  present  and  hears  the  testimony  of  the  other  wit- 
nesses, in  violation  of  the  order,  shall  not  be  examined. 

Starlde  and  Phillips  both  lay  down  the  rule,  generally,  that 
tmder  such  circumstances  the  witness  will  be  excluded.  Still 
we  would  infer  from  the  authorities,  so  far  as  we  have  been  able 
to  excbmine  them,  that,  with  the  exception  of  the  court  of  ex- 
chequer, it  is  within  the  discretion  of  the  judge  to  admit  the 
witness,  although  he  may  have  been  present  in  violation  of  the 
order.  In  the  case  of  Parker  v.  McWiUiam,  6  Bing.  683,  the 
coux-t  hold  that  it  is  **  always  in  the  discretion  of  the  judge  to 
receive  a  witness  who  remains  in  court  after  an  order  to  with- 
dravr,  except  in  the  exchequer,  where  he  is  peremptorily  ex- 
cluded." It  is  certainly  a  good  practice,  where  a  party  requests 
it,  to  have  the  witnesses  examined  separately.  And  we  think 
(as  ixx  the  case  before  us)  where  the  witness  is  called  to  testify 
^  to  the  previous  statements  of  a  witness,  in  order  to  corrob- 
orate the  statement  of  such  witness  on  the  trial,  it  is  especially 
necessary.  And  a  right-minded  judge  will  be  very  careful,  par- 
tievQ&Tly  in  a  criminal  case,  where  the  defendant  is  generally  in 
custody,  unable  to  attend  to  his  interests,  in  seeing  that  the 
order  of  the  court  is  strictly  complied  with.  Still  we  do  nok 
find  that  any  rule  has  been  established,  in  this  countiy,  that 
woiild  justify  this  court,  as  a  court  of  errors,  in  deciding  that 
it  ^w^cts  error  in  an  inferior  court  to  admit  a  witness  who  had 
^olated  the  order,  and  heard  the  other  witnesses  testify.  We 
thixklc  the  law  is  the  other  way;  and  that  the  court  of  common 
pleas  in  this  instance  had  the  right,  iu  their  discretion,  to  admit 
the   witness. 

Judgment  afiirmed. 

.  I^^cla^ations  of  the  Prosscutrix  in  a  Pboseoution  fob  Rape,  made 
J^medi^tely  after  the  commissioD  of  the  offeDse,  are  admissible  in  evidence, 
or  the  jjxirpose  of  corroboration:  McComba  t.  State,  8  Ohio  St.  646,  citing  the 
\F«*^*P«U.  case.    See  also  StaU  v.  De  Wolf,  20  Am.  Dec.  90. 

"'Tir:^ss  Undstektionallt  Disobetino  Order  Exclvdino  Witnesses 

^  «<>ixxt-room,  when  not  incapacitated  from  testifying:  JTei'A  v.  FTt^son,  35 

^I^^  443. 
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Habbis  v.  Columbiana  County  Mutual  Insub- 
ANOE  Company. 

(18  Ohio.  116.] 
ApPUCATIOK    for  a  POUCT  07    iNSCRAlfCE  MAT    BE    ReVOBMED,    80    aS   tO 

make  it  oonfonn  to  tlie  representation  of  facts  made  to  the  insnrer^a 
agent,  if  the  insured  was  misled  into  signing  an  application  containing  a 
wrong  statement  by  the  action  of  such  agent. 

Bill  in  equity  to  reform  an  application  for  insurance,  and  to 
enforce  the  policy  as  reformed.  The  defendant  demurred  to  the 
bill,  and  its  demurrer  this  sustained.  The  further  facts  appear 
in  the  opinion. 

Jilaaon  and  Potter ^  for  the  complainant. 
Umbstcetter,  Stanton^  and  Wallace,  for  the  defendant. 

By  Court,  Caldwell,  J.  Do  the  facts  contained  in  the  biU 
entitle  the  complainant  to  the  aid  of  a  court  of  chanceiy  to  ob- 
tain tl^e  relief  sought?  It  is  contended  on  the  part  of  de- 
fendants that  the  application  being  mode  a  part  of  the  policy, 
the  representations  there  contained  amount  to  a  warranty;  and 
that  it  matters  not  that  the  company,  or  their  agent,  might  have 
known  the  true  situation  of  the  title;  if  the  representations  in 
the  application  are  untrue,  the  policy  is  void.  And  that  this  is 
true,  although  the  assured  may  have  informed  the  insurer,  yer- 
bally,  of  the  true  situation  of  the  property.  It  is  also  said  that 
such  verbal  representations  can  not  be  given  in  evidence  for  the 
purpose  of  explaining  or  contradicting  the  written  application; 
and  that  it  matters  not  whether  such  variation  from  the  truth 
in  the  application  be  material  to  the  risk  or  not.  When  there  ia 
no  mistake  on  the  part  of  the  assured,  and  no  misrepresentation 
is  proved  on  the  part  of  the  insurer,  these  propositions  are  no 
doubt  true.  They  are  all  decided  in  the  cose  of  Jennings  v.  The 
Chenango  County  Mutual  Insurance  Company,  2  Denio,  75,  to  , 
which  counsel  have  called  our  attention.  But  these  principles, 
we  think,  will  not  apply  to  the  present  case.  Now  if  Harris,  in 
this  instance,  had  chosen  to  put  down  his  property  as  unincum- 
bered, when  it  was  not,  of  his  own  free-will,  without  any  mis- 
take on  his  part,  or  any  inducement  on  the  part  of  the  com- 
pany, or  their  agents,  to  do  so,  the  policy  would  have  been 
void,  although  the  company  were  acquainted  with  the  true  situ- 
ation of  the  property.  But  how  is  the  case  presented  by  the  bill ? 
Harris  applies  to  the  agent  of  the  company  to  effect  an  insurance 
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on  his  mill;  Le  tells  him  the  true  situation  of  his  title;  the  agent 
{the  company  haying  previously  instructed  him  to  that  eflfect) 
informs  him  that  he  considers  such  property  unincumbered;  he 
^writes  it  down  as  such  in  the  application,  and  hands  it  to  Har- 
ris to  sign,  who  signs  it  as  it  had  been  drawn  up  by  the  agent. 
The  application  is  handed  over  to  the  company,  who  are  informed 
of  the  situation  of  the  titie,  and  they  afterwards  treat  the  policy 
as  valid,  by  making  and  collecting  assessments  on  it. 

The  agent  gave  the  terms  to  Harris,  which  (in  accordance 
with  the  instructions  of  the  company)  he  considered  as  properly 
describing  the  property  to  be  insured,  and  because  Harris 
adopted  these  terms,  they  claim  that  they  are  freed  from  all 
liability  on  the  contract.  To  sustain  this  claim  of  the  company^ 
would  be  permitting  them  to  commit  a  fraud  on  Harris. 

Although  verbal  representations  made  at  the  time  the  policy 

is  effected,  can  not  be  received  to  vary  or  contradict  it,  yet 

when  a  question  of  fraud  or  mistake  arises,  such  representations 

become  legitimate  evidence  to  prove  such  fact;  indeed  they  are 

generally  the  principal  evidence  in  proving  either  of  those  facts. 

The  law  is  very  strict  in  requiring  of  the  insured  the  utmost 

good  faith  as  well  as  the  greatest  accuracy,  in  his  written  ap- 

fUcation.     The  insurer  should  be  held  to  an  equally  strict  ao- 

<^ant  on  his  part,  and  when  he  misleads  the  insured,  and  causes 

lum  to  fall  short  of  making  a  valid  representation,  he  should 

^^^^  the  loss  occasioned  by  his  own  conduct. 

-And  although  we  would  not  infer,  from  the  facts  stated  in 

(60  Z>ill,  that  the  company  or  their  agent  intended  to  mislead 

^^'  <deiraud  the  complainant;  yet  they  have  led  him  into  a  mis- 

idlce^  which  would  operate  as  a  fraud  on  his  rights  if  he  were 

^©refcy  deprived  of  the  benefit  intended  by' the  policy.     And 

the  oornplainant  being  by  such  mistake  deprived  of  his  remedy 

at  l^^v^^  y^Q  think  he  has  a  right  to  resort  to  a  court  of  chancery 

tor  irelicf . 

Tlx^  demurrer  will  be  overruled. 

^^s^^^PBESBNTATioxs  BY  AssuRKD,  Evf  EOT  OF,  ON  PouoT:  See  the  prior 
JJ**    *Xi   this  series,  where  this  subject  is  discimed,  referred  to.  and  col- 
'*^**^  ix^  note  to  BurriU  v.  Saratoga  Co.  M.  F.  In$.  Co.,  40  Am.  Dec  SSO. 
^'^.    Dao.  Vou  LI— 29 
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SUTOLIFFE  V.   DoHRMAN. 

[18  Obio,  181.) 

Pabtnkr's  Interest  in  Partkebsuip  Goods  is  his  Share  of  tse  Suf- 
PLUS  after  all  demands  against  the  firm  are  paid. 

Execution  against  a  Partner  for  his  Individual  Debt  may  be  levied 
upon  the  partnership  property,  but  a  sale  under  such  execution  'will  'pajm 
only  the  interest  of  the  debtor  in  the  firm  property. 

Equity  will  Restrauc  the  Sale  ov  the  Entire  Partnership  Prop* 
ertt  in  satisfaction  of  the  individtial  debt  of  one  partner. 

Measure  of  Damages  in  an  Action  of  Replevin  against  a  Sderifp 
holding  property  under  execution,  when  the  defendant  recovers  judg- 
ment, is  not  the  value  of  the  property,  except  when  that  value  is  less 
than  the  amount,  with  interest,  of  the  executions  he  may  have  in  lii» 
hands. 

Beflevin,  brought  by  the  plaintiff  in  error  against  the  defend* 
ant  as  sheriff.  The  plaintiff  claimed  title  to  the  property  in 
dispute,  claiming  it  as  partnership  assets.  The  defendant  jus- 
tified by  virtue  of  a  seizure  under  a  writ  of  execution  ag^nst 
one  Fitner,  a  partner  of  the  plaintiff,  under  a  judgment  ren- 
dered against  him  on  an  individual  liability.  The  further  facts 
are  stated  in  the  opinion. 

E.  S.  Moody  ^  for  the  plaintiff  in  error. 

Stanton  and  McCook,  for  the  defendant  in  error. 

By  Court,  Avebt,  J.  It  has  been  heretofore  a  cause  of  no  lit- 
tle difficulty  with  this  court,  in  proceedings  against  partnership 
property  for  the  satisfaction  of  the  individual  debt  of  one  of  the 
partners,  to  determine,  in  accordance  with  any  just  rule,  at 
what  point  the  power  of  a  court  of  law  ends,  and  the  jurisdic- 
tion of  a  court  of  chancery  begins.  In  the  case  of  John  W.  Place 
V.  Charles  Sweetzer,  16  Ohio,  142,  the  court  interfered  in  equity, 
and  restrained  the  rule  by  an  injunction.  In  that  case  the  exe- 
cution, which  was  against  one  member  of  the  firm,  had  been 
levied,  and  the  goods  of  the  partnership  taken  into  possession  by 
the  sheriff.  In  the  case  now  before  the  court,  the  judgment 
creditor  proceeded  after  the  levy,  and*  until  the  property  was 
sold  under  the  execution  at  law  and  delivered  to  the  purchaser. 
When  the  creditor  levied  with  his  execution  upon  this  property, 
he  claimed  that  Fitner,  the  debtor,  had  made  a  fraudulent  con- 
veyance of  his  share  of  it  to  the  plaintiff,  and  that  it  was  not 
therefore  protected  from  his  levy.  The  plaintiff  claimed,  it 
would  seem,  after  the  transfer  to  him  of  Fitner's  interest;  that 
he  had  become  the  sole  owner  of  the  property,  and  that  thertt 
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Was  no  partnership  interest  for  a  court  of  eqnity  to  adjust,  and 
therefore  he  conunenced  his  proceedings  at  law,  to  recover  the 
possession.    If  Fitner's  transfer  of  his  share  was  valid,  then  the 
levy  on  the  property  was  a  trespass;  but  if  the  transfer  was 
fraudulent  and  void,  the  levy  was  proper  and  sufficient  to  hold 
the  title  to  the  share.     The  plaintiff,  before  resting,  introduced 
evidence  designed  to  satisfy  the  jury  that  he  was  the  owner  of 
the  j>iroperty  in  controversy;  that  it  was  the  same  property  which 
Was  iToiind  in  the  defendant's  possession,  seized  by  virtue  of  the 
act  of  replevin,  and  thereby  restored  to  him.     After  the  defend- 
ant l:i£^  questioned  the  sole  ownership  of  the  plaintiff,  and  had 
gir^xn  evidence  from  which  the  jury  would  be  likely  to  infer  that 
the     "txransfer  of  Pitner  was  void,  and  the  levy  of  the  creditor 
thex-^dPore  lawful,  it  became  prox>er  to  inquire  what,  at  that  time, 
wer^   -the  respective  rights  of  the  parties  before  the  court. 

'i'J:!.^  case  above  cited,  from  16  Ohio,  decides  that  a  part- 
ner's     interest  in  partnership  goods,  is  his  share  of  the  sur- 
plus ckiter  all  demands  against  the  firm  are  paid,  and  that  the* 
salo     jDoay  be  restrained,  as  before  stated,  by  a  proceeding  in 
chanciery.    It  also  recognizes  the  doctrine  that  an  execution 
ftg^Mist  one  of  the  partners  for  his  separate  debt,  may  be  levied* 
npoxi  the  partnership  goods.    It  was  the  prayer  of  the  bill  in 
ih&t  oese  that  an  account  should  be  taken  of  the  amount  due  by 
*"®  fiorm,  that  the  same  should  be  first  paid  out  of  the  property 
^'  ^ii^o  firm,  and  the  interest  of  the  complainant  (he  being  an- 
ota^x-    member  of  the  firm)  in  the  surplus  should  be  paid,  be- 
'^     execution  creditors  should    be  permitted  to  assert  their 
^1?^^^*^    on  the  proi)erty.     The  prayer  of  the  bill  was  granted. 
^    Jxave  looked  at  that  case  again  and  are  not  disposed  to 
ov^xr^rvile  or  interfere  with  it;  on  the  contrary,  we  recognize  the* 
,.^**^"ines  established  by  the  decision  there  made  as  correct. 
^^  interest  of  Pitner,  according  to  the  determination  in  that 
^^^»    in  the  property  in  controversy,  when  the  constable  was 
11^^^^^^^^  to  levy  upon  it,  was  his  share  of  the  surplus,  after- 
-^    ^^^mands  against  the  partnership  were  paid.     If  there  could' 
^^Ci  surplus,  then  the  levy,  though  legal  and  binding  the 
P.     X^^rty,  would  be,  at  best,  certainly  unproductive.     By  no  act. 
^  X^e  plaintiff,  after  the  levy,  has  his  interest  in  the  property 
>^^^  parted  with.     At  any  time  before  the  sale,  had  he  sought 
Aiejsa  in  chancery,  an  injunction  would  have  been  allowed 
|iim,  to  restrain  the  sale  under  execution  at  law;  and  on  pro- 
i  dacing  the  proof  (which  the  case  concedes  to  be  in  his  power) 

^  that  there  would  be  no  surplus  left  for  the  judgment  creditor, 
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•lie  would  luiye  obtained  a  decree  against  the  judgment  creditor^ 

'Becuring  his  claim  to  the  whole  of  the  property.    He  did  not, 

-however,  seek  redress  in  chancery;  neither  did  the  creditor^ 

who  had  an  equal  right  to  appeal  to  that  court,  file  his  bill  to 

have  his  rights  determined  in  relation  to  that  property.     He 

--chose  to  make  a  sale  under  his  execution.    That  sale  did  not 

.pass  to  the  purchaser,  whether  he  was  the  judgment  creditor  or 

-.another  person,  the  plaintiflf 's  share  in  the  partnership  property; 

it  only  passed  the  judgment  debtor's  interest  in  the  surplus,  if 

there  should  be  any,  after  the  payment  of  all  demands  against 

the  iiartnership.     Giving  the  benefit  of  these  principles  to  the 

.parties,  on  the  trial  of  the  action  of  replevin,  were  the  verdict 

simd  judgment  in  the  case  right? 

It  is  contended  in  the  argument  for  the  defendant  that  he 
^l>ecame,  by  the  purchase,  a  partner  or  a  joint  owner  with  the 
plaintiff  in  the  goods;  and  being  in  the  possession  of  them,  with 
^an  equal  right  to  the  possession,  they  could  not  be  taken  from 
riiim  by  a  writ  of  replevin.  Whether  a  sale  of  one  partner's  inter- 
'«st,  by  execution  at  law,  can  be  recognized  as  valid,  and  if  so 
^recognized,  how  the  rights  and  remedies  of  the  several  parties 
«n  interest,  after  the  sale,  are  to  be  enforced,  the  court  does  not 
^xmsider  itself  called  upon,  in  the  case  under  consideration,  to 
decide. 

The  court  of  common  pleas  refused  to  admit  evidence  at  the 
trial  to  show  the  true,  actual  interest  of  the  defendant  in  the 
property  replevied;  and  refused  to  charge  that  Dohrman,  by  his 
^purchase  at  constable's  sale,  became  but  a  joint  owner  of  the 
ibricks  with  the  plaintiff,  and  that  the  measure  of  damages  should 
^e  but  the  value  of  that  interest;  and  the  court  did  charge  the 
juiy,  that  if  they  found  that  the  defendant  had  the  right  of 
property,  the  measure  of  damages  should  be  the  value  of  the 
property  replevied,  at  the  time  of  the  service  of  the  writ  of 
3*eplevin,  with  interest  thereon.    The  language  of  the  statute, 
:Swan's  Statutes,  786,  is,  **  Where  the  jury  shall  find  for  the 
'defendant,  they  shall  also  find  whether  the  defendant  had  the 
iright  of  property  in  the  goods  and  chattels,  or  the  right  of  pos- 
'>«es8ion  only,  at  the  commencement  of  the  suit;  and  if  they  shall 
:fiiid  either  in  his  favor,  they  shall  assess  such  damages  as  they 
may  think  right  and  proper  for  the  defendant."    Had  the  testi- 
mony offered  been  received,  and  had  it  established  the  fact  (as 
:  must  be  supposed  in  the  case)  that  there  could  be  no  surplus, 
•ihen  the  value  of  the  property,  at  the  time  of  service  of  the 
qceplevin,  and  interest,  would  not  be  the  damages  right  and 
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proper  for  the  defendant.    He  stood  in  no  such  relation  to  thai 
proi)erty  as  would  make  it  necessary  or  proper  to  give  him  the* 
foil  Yalue  of  it  against  the  plaintiff.     The  case  of  Jennings  t. 
Johnson  et  al,  17  Ohio,  154  [49  Am.  Deo.  451],  decides  that^ 
when  property  is  replevied  from  a  sheriff  holding  it  under  exe- 
cution, the  rule  of  damages  is  not  the  value  of  the  property^, 
except  where  that  value  is  less  than  the  amount,  vnth  interest^ 
of  the  executions  he  may  have  in  his  hands.     The  principle  ol' 
that  case,  applied  to  the  one  before  the  court,  would  neithei^ 
justify  damages  equal  to  the  value  of  the  property  replevied,  nor  to- 
the  amount  of  the  execution  in  the  constable's  hands,  with  inter- 
est thereon.     The  defendant,  it  would  seem,  could  not  be  enti- 
tied  to  more  than  mere  nominal  damages.    The  common  pleas,, 
in  the  opinion  of  this  court,  erred  in  refusing  the  evidence,  andi 
in  stating  the  measure  of  damages. 
Their  judgment  is  reversed. 

Pabtnership  akd  Sepailatk  Crbditobs,  RxspxcnvB  Biobts  of:  Seethe 
prior  cases  in  this  series  on  this  subject  collected  in  the  note  to  Keichum  v. 
Dvrkee^  45  Am.  Dec.  415. 

Measuke  of  Damaois  in  Rxplxvik  against  Shsbiff  of  property  takesi 
under  execntion,  where  the  verdict  Ib  for  the  defendant:  See  Jenninga  v.  John* 
•011,49  Am.  Dec.  451. 

Ths  FKiKdPAt  CASE  IS  CITED  to  the  effect  that  a  bill  in  equity  lies  by  a. 
partner  against  the  separate  creditors  of  a  copartner,  to  restrain  a  sale  npoD* 
execntion  of  the  partnership  property,  until  an  account  can  be  taken  of  the 
partnership  afi&iirs,  and  the  interest  of  the  debtor  partner  ascertained:  Nixom^ 
V.  ^at^l2  0hioSt.651. 


Town  Council  of  Akbon  v.  MoComb. 

[18  Omo,  239.] 
OincBBS  OF  Municipal  Ck)RPOBATioN  Acting  in  Good  Faith,  under  av 

express  authorization  of  the  corporation,  are  not  personally  liable  for  in- 

juries  resulting  from  such  acts,  if  the  corporation,  under  its  charter,  had 

power  to  order  them. 
Municipal  Corporation  is  Liable  for  Injury  resulting  to  the  property 

of  a  private  individual,  caused  by  lowering  the  grade  of  the  street  in 

front  of  his  land,  although  such  act  was  strictly  within  its  corporate 

powers,  and  was  done  without  negligence  or  malice. 
1*Rivatb  Individuals,  by  Deeds  between  Themselves,  can  not  reserve 

the  right  to  regulate  the  grade  of  streets  adjoining  the  land  conveyed,  nm 

as  to  deprive  the  municipality  of  such  right. 
Authorization  of  Municipal  Corporation  to  its  Agents  to  do  certai* 

sets  may  be  proved  by  parol. 

Ebbob  to  the  common  pleas.     Tbe  opinion  states  the  facts. 
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i    Imoius  V,  Bierce,  for  the  plaii^tiff  in  error. 
King  and  King,  for  the  defendant  in  error. 

By  Court,  Ayebt,  J.  The  action  in  the  court  of  common  pleas 
was  case,  brought  by  McComb  against  the  town  council  of  Akron. 
The  plaintiff  in  the  action  was  the  owner  of  a  lot  in  Akron,  upon 
which  he  had  erected  a  brick  house,  and  had  fitted  it  up  for  the 
purpose  of  merchandising.  He  had  made  his  iiuproyements 
with  an  express  view  to  the  level  and  grade  of  Howard  street, 
adjoining  which  the  building  stood.  After  he  had  made  his 
improvements,  the  town  council  caused  the  ground  in  front  of 
his  building  to  be  excavated,  and  the  street  to  be  sunk  several 
feet,  in  consequence  of  which,  the  value  of  his  house  and  lot 
was  greatly  impaired. 

The  defendant  put  in  the  plea  of  not  guilty,  with  notices  of 
defense,  of  acting  within  their  charter,  etc. 

When  the  action  was  first  tried,  a  verdict  was  returned  against 
McComb,  the  plaintiff,  but  the  judgment  on  the  verdict  was  re- 
versed by  a  judgment  of  this  court,  reported  in  McComhs  v. 
Akron,  15  Ohio,  474,  and  the  case  remanded  to  the  common  pleas 
for  further  proceedings.  On  the  trial  before  the  common  pleas, 
after  the  reversal,  the  charge  of  the  court  was  in  accordance  with 
the  principle  established  in  the  case  by  this  court,  and  the  verdict 
of  the  jury,  and  the  judgment,  were  in  favor  of  the  plaintiff. 
After  which,  the  defendant,  in  its  turn,  applied  to  the  court  to 
review  its  judgment,  pronounced  as  above,  and  found  in  McCombs 
V.  Akron,  supra;  when  the  judges  allowed,  in  behalf  of  the  defend- 
ant, the  present  writ  of  error.  The  judgment,  it  was  claimed, 
had  introduced  a  new  doctrine  in  reference  to  corporations, 
opposed  to  the  current  of  authorities,  and  of  doubtful  propriety; 
and  further,  it  was  not  the  unanimous  decision  of  the  court,  the 
late  chief  judge,  Birchard,  who  was  at  that  time  one  of  the 
members  of  the  court,  having  dissented  from  the  opinion  of  the 
majoriiy.  The  judges,  upon  the  application  of  the  defendant, 
allowed  the  present  writ  of  error,  that  an  opportunity  might  be 
given  for  a  re-examination  of  the  case. 

Of  the  errors  assigned,  that  which  is  deemed  to  be  the  princi- 
pal and  important  one  grows  out  of  a  part  of  the  charge  to  the 
juiy,  which  is  substantially  as  follows,  to  wit:  That  the  towii 
council  of  Akron  would  be  liable  to  the  extent  of  the  real  and 
substantial  injuiy  done  to  the  plaintiff's  property,  by  its  act  in 
leveling  the  street,  although  acting  within  the  scope  of  its  author^ 
\ty,  without  malice  and  in  good  faith.    If  the  doctrine  estab- 
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lished  in  McCombs  y.  Akron,  supra,  is  to  stand,  then   there 
'WSLS  xio  error  in  the  part  of  the  charge  above  referred  to.     That 
<locrfc]rino  is,  that  a  municipal  corporation  is  liable  for  an  injury 
re^nxliang  to  the  property  of  another,  by  an  act  strictly  within 
it&    corporate  powers,  and  without  negligence  or  malice.     The 
<x>'VMJtii  had  before  determined,  Scovil  v.  Geddings,  7  Ohio  St.  214, 
ihsL^  agents  of  a  corporation  could  not  be  made  liable  for  acta 
'wlu.<^ln  were  directed  by  it,  if  they  were  authorized  by  the  charter. 
Tlic^i^  was  a  special  action  on  the  case,  for  an  alleged  injury  com- 
mdi^'fc^^d  by  the  defendants,  acting  under  an  order  of  the  trustees  of 
ih.^  -fcownof  Cleveland,  for  grading  the  streets  of  the  town.    They 
w^x-^    not  shown  to  have  done  any  unnecessary  damage,  nor  to 
fask^v^^    violated  good  faith  while  acting  under  the  order.     The 
<K>ixx-ti  by  the  determination  in  the  case  protected  the  defendants; 
hoXdxiig  that  officers,  acting  in  good  faith  under  an  authorized 
dc^GTwr  of  the  town,  are  not  personally  liable  for  injuries  done  to 
mdi^v^iduals  in  such  grading.     No  one  can  deny  the  correctness 
or-  x>xx)prieiy  of  that  decision.     If  the  town  has  power  to  cause 
tlie  act  to  be  done,  and  the  agents  perform  it  in  strict  accord- 
ance  with  a  legal  order,  they  can  not,  of  course,  be  made 
Personally  liable.    But  that  determination  left  the  injured  party 
"Without  remedy,  unless  he  could  have  his  action  directly  against 
"^©  corporation,  and  by  its  name. 

^Hie  case  of  Bkodes  v.  The  City  of  Cleveland,  10  Ohii,  169  [36 

^^^^-  I>«c.  82J,  supplied  the  remedy.     That  was  an  action  on 

"^^^^  c^se  for  cutting  ditches  and  watercourses  in  such  a  manner 

*s  to  c*«u8e  the  water  to  overflow  and  wash  away  portions  of  the 

Faintiff 's  land.     The  court  of  common  pleas  charged  the  jury 

7^**  tlxe  plaintiff  could  not  sustain  his  action  unless  he  showed 

^  tlie  city  acted  illegally,  or,  if  within  its  authority,  that  it 

*^^^    ^aaaliciously.     The  court  in  bank,  however,  declared  that 

®  co:j-poration  was  liable  to  answer  in  damages  for  a  conse- 

"  ^^fci^  injuiy,  though  not  acting  beyond  its  lawful  power,  and 

^er^^^^  the  judgment  of  the  common  pleas.     The  decision  in 

"^^^^^^^  V.  The  City  of  Cleveland  was  the  first  in  the  state  which 

-.^^*^^fcined  the  principle  that  an  action,  sounding  in  tort,  would 

.  ?^S'^inst  a  municipal  corporation  by  name,  for  an  act  done 

. j^^ *^  the  powers  granted  by  its  charter.     And  this  was  con- 

^^^  by  the  court  as  an  authority  for  the  decision  in  the  case 

.  ^^^   review.     It  is,  however,  not  the  only  authority  to  be 

^^  in  support  of  the  principle. 

-■^   Thayer  et  aL  v.  The  City  of  BosUm,  19  Pick.  611  [31  Am. 

^*^*  167),  the  plaintiffs  declared  that  they  had  a  right  of  way 
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over  a  public  street  or  passage  in  front  of  their  building,  and 
that  the  defendants  took  up  the  payement  in  front  of  their 
buildings,  dug  up  the  earth,  etc.,  by  which  thej  wer^  injured. 
In  this  case  the  principle  is  settled,  ''  that  an  action  sounding 
in  tort  maj  be  maintained  against  a  municipal  corporation,  and 
that  it  may  be  made  liable  in  an  action  on  the  case  for  an  act 
which  would  warrant  a  like  action  against  an  individual,  if  such 
act  is  done  by  the  authority  of  the  corporation,  or  after  the  act 
done  has  been  ratified  by  it." 

The  same  court,  in  SteUson  v.  Faxon,  19  Pick.  147  [31  Am* 
Duc.  123],  makes  use  of  this  language:  "Let  the  city  take  all 
that  is  necessary,  conTenient,  and  becoming  this  great  and 
flourishing  capital,  but  let  compensation  go  hand  in  hand  with 
the  public  benefit.''  Among  the  cases  cited  by  the  Massachusetts 
court,  is  one  from  Maryland,  Barron  et  al.  v.  The  City  of  BaUi- 
more,  2  Am.  Jur.  203,  in  which  that  court  say:  ''  The  defend- 
ants are  trustees  of  public  interests  for  their  own  benefit,  and 
ought  to  answer  as  an  individual  to  the  person  at  whose  expense 
they  are  benefited."  That  a  city  or  town  should  be  clothed 
with  sufiScient  power  to  accomplish  all  its  useful  and  necessary 
objects,  may  be  granted.  It  seems  to  be  indispensable  that  a 
power  should  be  given  to  it  for  the  regulation  of  its  streets;  and 
in  the  exercise  of  such  a  power,  injury  to  the  property  of  indi- 
viduals, amounting  perhaps  to  a  destruction  of  it,  may  become 
unavoidable.  But  when  the  public  interest  requires  the  sacri- 
fice of  private  property,  a  very  clear  principle  of  justice  requires 
also  a  compensation  to  be  given  for  the  injury. 

The  judgment  which  we  are  reviewing  sanctions  that  prin- 
ciple, and  gives  the  compensation.  It  is  not  without  support 
from  that  section  in  the  constitution  of  the  state,  which  holds 
private  property  inviolate,  but  subservient  to  the  public  welfare, 
provided  compensation  be  made  to  the  owner.  The  above  sec- 
tion has  come  under  the  consideration  of  the  court  upon  various 
occasions  in  its  bearings  upon  the  public  improvements  of  the 
state;  upon  private  companies  authorized  to  engage  in  the  con- 
struction of  works  of  public  interest,  and  upon  city  and  town 
corporations. 

And  in  reference  to  them  all,  it  is  now  maintained  that  powers 
may  be  conferred  upon  them  that  are  necessary  to  carry  oui  die 
objects  for  which  they  were  created;  but  when,  in  the  lawful 
exercise  of  such  powers,  individual  property  must  be  taken,  sacri- 
ficed, or  injured,  they  will  be  held  liable  to  the  party  injured^ 
to  make  good  his  loss.     If  the  act  conferring  the  authority  pro- 
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Tides  itself  the  mode  of  rendering  the  satisfaction,  that  mode 
will  be  followed;  if  it  points  out  no  course  of  proceeding,  or  if 
the  remedy  so  provided  is  denied  to  the  injured  party,  he  may 
still  appeal  to  the  court  and  find  redress.  It  Trill  be  perceived, 
therefore,  that  the  principle  established  by  the  case  under  re- 
view is  just;  that  it  is  in  accordance  with  the  spirit  of  the  con- 
stitation  upon  the  point  in  controversy,  and  with  other  decisions 
of  the  court,  as  well  as  with  the  decisions  of  other  courts  upon 
the  same  subject.  For  the  cause  which  has  been  under  consid- 
eration, therefore,  it  will  not  be  reversed.  The  writ  of  error  in 
the  case  was  allowed  solely  to  give  an  opportunity  to  re-examine 
the  error  which  has  already  been  considered.  For  none  of  the 
other  causes  assigned,  would  it  have  been  granted.  One  of 
these  causes  is,  that  the  court  below  ruled  out  the  contract 
nnder  which  MoComb  received  his  deed.  The  contract  with  the 
original  proprietor  of  the  lot  required  the  original  purchaser  to 
grade  in  front  of  it  whenever  directed  by  the  proprietor.  If  this 
contract  vras  not  canceled  when  the  deed  in  fee  simple  was  ex- 
ecuted for  the  lot,  still  the  power  of  the  town  council  to  grade 
the  streets  could  not  be  questioned.  The  original  proprietor 
^uld  not  reserve  to  himself  the  right  to  fix  the  grade  in  front 
^f  his  lot;  nor  could  he  enforce  an  agreement  made  with  a  pur- 
Ciiaser  to  grade  the  lot,  in  opposition  to  the  orders  of  the  town 
^^/?eil. 

>4zi.  ether  cause  of  error,  and  the  only  remaining  one  which 

w^      l)e  specially  noticed,  is,  that  the  court  admitted  parol  evi- 

j^^icic5^,  in  the  first  instance,  of  the  acts  of  the  town  council. 

\Oi€sxi  this  evidence  was  offered  by  the  plaintiff  on  the  trial,  and 

reo^i-ved  by  the  court,  no  proof  had  been  given  that  the  acts 

existed  of  record  upon  the  books  of  the  town.     To  exclude  the 

eri<i^iice  in  such  a  case,  would  be  to  presume  that  the  defendant 

ha.cl    liept  a  record  of  the  acts,  and  to  decide  that  it  could  be  ex- 

cusoci  from  liability  by  neglecting  to  put  the  proof  of  their  acts 

on  tilneir  book  of  proceedings.     No  such  inference  can  be  drawn 

^  f^ vor  of  the  defendant.     To  give  to  it  the  protection  sought, 

*^^r«^  must  be  evidence  before  the  court  that  the  acts  to  be 

proved  exist  in  writing  upon  their  record.     Corporations  are 

^H^^^    liable  in  some  cases,  both  upon  their  promises  and  for 

\)wnr  &ets,  when  there  has  been  no  record  entry  of  either. 

•^^^Sg^ment  afltened. 

WCTiCi^^^^L  CORPOIUTIOKS,  WHEN  LIABLE  FOB  InJ  CRIBS  BESULTirO  FRO^ 

.  '^^^'"ca.  .Streets:  See  this  subject  discussed,  and  the  prior  cases  in  this  ser« 
"**  <?it^Kl,  in  the  notes  to  Goodloe  v.  CUy  of  Cincinnati,  22  Am.  Dec  760; 
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Gkhox  V.  Cleveland,  32  Id.  730;  Green  v.  Borough  qf  Beading,  36  Id.  127; 

Wilson  V.  Mayor  of  New  York,  43  Id.  723;  Commisnoners  of  Kensington  v. 

Wood,  49  Id.  5S2.  As  to  the  power  of  a  municipal  corporation  with  respect 
to  grading  streets,  see  the  notes  to  Uickox  v.  Cleveland,  32  Id.  730;  Humes  v. 
Mayor  o/Knoxville,  34  Id.  <557;  Oreen  v.  Borough  of  Beading,  36  Id.  127. 

AUTHOBITY  OF  AOBNT  OF  COBPOBATION,   PeOOF  OF,  BY  PABOL  EvillBNCK: 

See  Melledge  v.  Boston  Iron  Company,  ante,  59,  and  note,  collecting  pieviooa 
cases  in  this  series. 

Thb  pbincipal  case  is  oitbd  to  the  effect  that  a  municipal  coi-poration 
-is  liable  for  the  injuries  done  by  its  officers,  acting  within  the  scope  of  their 
aathority,  and  without  malice  or  negligence,  in  Dayton  v.  Pease,  4  Ohio  St. 
IM;  Craufford  y.  Delaware,  7  Id.  464;  Youngstown  v.  Moore,  30  Id.  143. 


Gbeen  v.  Ramage. 

[18  Ohio,  428.] 
IfOBTOAGBB    WHOSB     LlEN    EXTENDS    OVEB    TwO    SePABATE    LoTS,   eoch    of 

which  has  been  mortgaged  at  subsequent  times  to  different  individaal8» 
can  not  be  compelled  to  exhaust  his  security  out  of  the  lot  last  mort- 
gaged. Equity  will,  however,  compel  him  to  satisfy  his  debt  out  of  the 
proceeds  of  both  lots,  in  proportion  to  the  amount  each  lot  may  produce. 

Bill  in  equity  to  compel  the  defendant  Wilson,  to  whom 
the  defendant  Bamage  had  mortgaged  two  lots  in  the  town  of 
2anesyille,  known  as  lots  number  14  and  39,  to  exhaust  his 
security  out  of  lot  number  39,  before  proceeding  against  the 
^>ther.  It  appeared  that,  subsequent  to  the  mortgage  to  Wilson, 
Bamage  mortgaged  lot  number  14  to  the  plaintiff,  and  after- 
wards mortgaged  the  other  to  the  defendant  Hillier. 

Searl  and  O'NieU,  for  the  complainant. 

Ooddard,  James,  and  Eastman,  for  the  defendants. 

By  Court,  Caldwell,  J.  If  there  were  but  the  two  mori- 
f^es  on  the  property,  Wilson's  and  Green's,.  Green  would 
without  doubt  be  entitled  to  the  relief  which  he  claims.  In 
Story's  Equity,  vol.  1,  sec.  633,  the  rule  on  the  subject  of 
marshaling  securities  is  stated  thus:  ''  The  general  principle  is, 
that  if  one  party  has  a  lien  on,  or  interest  in  two  funds  for  a 
debt,  and  another  party  has  a  lien  on,  or  interest  in  one  only  of 
the  funds  for  another  debt,  the  latter  has  a  right  in  equity  to 
compel  the  former  to  resort  to  the  other  fund,  in  the  first  instance, 
for  satisfaction,  if  that  course  is  necessary  for  the  satisfaction  of 
the  claims  of  both  the  parties." 

In  this  case,  however,  there  are  three  parties  interested.  If 
Oreen  should  compel  Wilson  to  exhaust  lot  39  before  he  comes 
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on  lot  14,  then  Green  will  have  the  benefit  of  the  fund  arising 
from  lot  39;  although  he  took  no  securitj  on  it.  But  Hillier 
hj  this  arrangement  will  be  deprived  entirely  of  his  security  on 
lot  39,  although  ho  took  a  mortgage  on  it.  We  think  the  rule 
<*an  not  be  applied  in  a  case  of  this  kind.  The  principle  is  one 
established  for  the  purpose  of  securing  to  parties  the  rights  to 
which,  upon  the  principles  of  natural  justice,  they  are  entitled. 
To  deprive  Hillier  of  his  security  in  this  way,  would  be  mani- 
festly unjust.  When  Green  took  his  mortgage  he  had  notice 
of  the  mortgage  of  Wilson,  on  lot  14.  When  Hillier  took  his 
mortgage  on  lot  39,  he  had  notice  only  of  the  lien  of  Wilson, 
which  was  all  the  incumbrance  on  it.  There  was  nothing  con- 
nected with  Wilson's  lien,  that  was  even  calculated  to  put  him 
on  inquiry  in  reference  to  Wilson's  mortgage  on  lot  14,  because 
Wilson's  liens  on  these  two  lots  were  created  by  separate  instru- 
ments. But  if  Wilson's  lien  on  the  two  lots  had  been  created 
by  a  single  mortgage,  Hillier  was  not  bound  to  notice  the  situa- 
tion of  lot  14,  having  nothing  to  do  with  it.  We  think,  then, 
that  justice  between  Hillier  and  Green  requires  that  each  should 
have  the  full  benefit  of  his  mortgage,  and  this  can  only  be  done 
by  requiring  Wilson  to  take  his  debt  out  of  the  proceeds  of  both 
lots  proportioned  to  the  amount  that  each  lot  may  produce. 
The  decree  will  be  so  entered. 


SuTCLiFFE  V.  State. 

[18  Ohio.  469.] 

Mahslauohteb  at  Ck>HMON  Law  axd  by  the  Ohio  Statutes  Consists  in 
the  anlawfal  killing  of  another,  without  malice,  cither  express  or  implied. 
It  may  be  either  voluntarily  committed,  upon  a  sudden  heat,  or  inadvert 
ently,  but  in  the  commission  of  some  unlawful  act, 

Ihdictment  under  the  Ohio  Statute  fob  Manslaughter  Need  not 
Allege  that  the  killing  was  done  without  malice. 

Ihdictment  for  Manslaughter  Which  Charges  the  Prisoner  with  an 
As&ault  upon  the  person  killed,  and  unlawfully  discharging  and  shoot- 
ing off  at  him  a  loaded  gun,  sufficiently  shows  that  the  prisoner  was  en- 
gaged in  the  commission  of  an  unlawful  act. 

Verdict  may  be  Returned  for  Mansladohter,  and  a  yalid  judgment 
rendered  upon  such  verdict,  under  an  indictment  charging  the  prisoner 
with  murder  in  the  first  degree. 

Pisa  OF  Once  in  Jeopardy  can  not  Avail  Prisoner,  upon  proof  of  a 
former  conviction  before  a  lawful  jury,  upon  a  good  indictment,  when 
inch  conviction  has  been  set  aside  by  the  appellate  court,  on  the  priaon- 
«*■  motion,  for  errors  occurring  on  the  tritd. 
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Upov  Trial  of  the  QuEsnox  of  Fobmeb  Conyiction,  the  original  paperv 
and  transcripts  of  the  journals  of  the  supreme  court  and  of  the  oommon 
pleas,  are  admissible  in  evidence,  instead  of  the  record,  when  no  format 
record  has  been  made. 

Revebsal  of  Judgment  axd  Verdict  Which  Finds  Prisoner  Gutltt  of 
manslaughter  does  not  reverse  his  plea  of  not  gnilty. 

Court  has  Authoritt  to  Impaxel  a  Jurt  to  try  whether  a  prisoner  wms' 
standing  mate  obstinately,  and  if  they  should  so  find,  to  direct  the  plea 
of  not  guilty  to  be  entered,  and  to  proceed  with  the  trial 

Verdict  of  Jury  mat  be  Received  in  Presence  of  the  prisoner,  althoagb 
in  the  absence  of,  and  without  notice  to,  his  oounseL 

Makslauohteb.     The  opinion  states  the  facts. 

Sianlon  and  McCook,  for  the  phiintiff  in  error. 

E.  Sianberyy  atiomey  general,  for  the  defendant  in  error. 

By  Court,  Ayert^  J.  Is  the  indictment  good,  upon  which  the 
prisoner  has  been  couTicted? 

It  contained  at  first  thi*ee  counts,  but  at  the  trial  the  prosecu* 
tor  having  entered  a  nolle  upon  two  of  them,  he  proceeded' 
against  the  prisoner  only  upon  the  third.  As  a  former  jury  in 
the  case  had  returned  a  verdict  against  him  for  manslaughter 
only,  which  was,  in  effect,  a  verdict  of  not  guilty  upon  the  two 
first  counts;  upon  these  it  is  quite  clear  the  prisoner  could  not 
afterwards  be  put  to  trial.  He  could  be  prosecuted,  if  at  all,. 
cinly  upon  the  count  for  manslaughter.  His  counsel  urge  that 
this  third  count  is  defective,  and  if  it  be  found  upon  examination 
to  be  so,  the  judgment  must  be  reversed.  The  objection  taken  to 
the  indictment  is,  that  it  does  not  charge  the  defendant  with  the 
crime  of  manslaughter,  or  with  any  offense  defined  by  our  law. 
There  is  no  common-law  crime  in  this  state,  and  we,  therefore^ 
look  always  to  the  statute  to  ascertain  what  is  the  offense  of  the 
prisoner,  and  what  is  to  be  his  punishment  upon  conviction. 
The  count  under  examination  describes  the  crime  of  man- 
slaughter at  the  common  law;  it  is  drawn  after  the  approved 
forms  adopted  in  the  prosecution  of  such  crimes,  and  is  without 
defect  as  a  common-law  indictment. 

In  deciding  upon  the  objection  raised,  it  will  of  course  be 
proper  to  look  at  the  crime  of  manslaughter  as  it  existed  under 
the  common  law.  It  is  there  defined  in  the  following  language; 
"  The  unlawful  killing  of  another,  without  malice,  either  exprese 
or  implied;  which  may  be  either  voluntarily,  upon  a  sudden 
heat,  or  inadvertently,  but  in  the  commission  of  some  unlawful 
act:"  4  Bl.  Com,  191. 

The  word  used  as  descriptive  of  the  offense  in  the  definitioD 
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here  given,  is  introduced  into  our  statute,  where  it  is  denominated 
ioanslaughter,  and  where  the  entire  description  of  the  ofifenee  is 
-embraced  in  these  words,  to  wit:  That  if  any  person  shall  unlaw- 
fnllj  kill  another  without  malice,  either  upon  a  sudden  quarrel 
or  unintentionallj,  while  the  slayer  is  in  the  commission  of  some 
unlawful  act;  eyeiy  such  person  shall  be  deemed  guilty  of  man- 
slaughter :  Swan's  Stat.  229.  It  is  evident  that  the  legislature  had 
in  their  view,  while  framing  the  enactment  above  quoted,  the 
erimo  of  manslaughter  as  well  understood  at  the  common  law. 
They  have  adopted  it  in  substance,  and  almost  in  form.  If  then 
the  same  rule  were  admitted  applicable  to  an  indictment  upon  a 
charge  defined  by  statute,  as  upon  a  defense  defined  by  the  com- 
mon law,  there  cotdd  be  no  objection  to  the  present  count 
What  is  affirmed  in  this  statute  of  manslaughter,  of  the  character 
which  this  count  was  intended  to  reach,  except  that  tlie  slayer 
must  be  in  the  commission,  at  the  time,  of  some  unlawful  act? 
The  crime  is  declared  to  be  complete  '*  without  malice,"  that  is, 
where  there  exists  no  malice.  Is  it  necessary  to  argue  the  neg- 
ative form,  that  the  act  was  done  without  malice  ?  If  there  is  in 
the  indictment  no  averment  touching  the  malice,  will  not  the  in- 
ference be  necessarily  drawn  that  ike  act  was  vrithout  malice  ? 
We  think  so.  The  same  may  be  said  of  the  other  word,  "  unin-^ 
tentionally." 

It  is  claimed  for  the  plaintiff  in  error,  that  there  is  no  allega- 
tion in  the  count  of  Hie  unlawful  act  designated  in  the  statute. 
It  was  necessary  to  allege  in  the  indictment  that  the  prisoner 
was  engaged  in  the  commission  of  some  unlawful  act.  And  this 
allegation,  it  appears  to  the  court,  is  distinctly  made  in  that  part 
of  the  indictment  which  charges  the  prisoner  with  an  assault 
upon  the  person  killed,  and  unlawfully  discharging  and  shoot- 
ing off  at  him  a  loaded  gun.  This  sufficiently  describes  an  un- 
lawful act.  And  we  are  of  the  opinion  that  the  count  objected  to 
is  good,  and  charges  the  crime  of  manslaughter,  as  described  in 
our  statute.  It  may  be  further  observed,  that  the  statute  defines 
and  prescribes  three  descriptions  of  homicide :  murder  in  the  first, 
and  in  the  second  degree,  and  manslaughter.  In  the  first,  the 
act  of  killing  is  of  deliberate  and  premeditated  malice,  or  in  the 
perpetration  or  attempt  to  perpetrate  some  one  of  the  higher 
crimes  specified;  in  the  second,  the  act  is  purposely  and  ma- 
liciously done,  but  without  deliberation  and  premeditation;  and 
in  the  third,  the  act  constituting  manslaughter  is  as  above  de- 
Bcribed.  Now  it  is  held,  that  upon  a  count  for  even  the  highest 
•pedes  of  the  crime,  murder  in  the  first  degree,  a  verdict  may 
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be  returned  for  manslaughter,  and  a  valid  judgment  against  the 
prisoner  may  be  rendered  upon  such  verdict.  In  that  case,  there 
is  not  a  description  of  the  offense,  as  it  is  found  in  the  statute; 
but  to  sustain  the  proceeding,  a  rule  of  the  common  law  is  ap- 
plied, and  the  count  which  describes  the  greater  offense,  is 
supposed  to  include  the  less.  The  court  therefore  find  that 
there  is  no  error  in  the  form  of  the  indictment. 

The  plaintiff  in  error  alleges  that  the  second  trial  to  which  he 
has  been  subjected  in  this  case,  is  in  violation  of  that  provision 
of  the  bill  of  rights  in  the  constitution  of  the  state,  which  declares 
that  in  criminal  prosecutions,  the  accused  shall  not  be  twice  put 
in  jeopardy  for  the  same  offense.  He  sought  to  avail  himself  of 
the  privilege  before  he  was  put  upon  his  trial,  upon  the  plea  of 
not  guilty,  first  by  a  motion  to  be  discharged,  and  afterwards  by 
the  plea  of  former  conviction.  But  the  determination  of  the 
court  was  against  him  in  both  instances,  and  this  is  assigned  as 
error.  It  is  not  claimed  for  the  plaintiff  in  error  that  a  convic- 
tion upon  a  defective  indictment,  when  the  judgment  has  been 
afterwards  reversed,  can  be  set  up  as  bar  to  another  prosecution. 
It  is  conceded  by  his  counsel  that  in  such  a  case  the  prisoner 
may  be  put  again  upon  his  trial.  In  sutih  a  case  he  says,  ac- 
cording to  the  construction  of  all  the  courts,  the  prisoner  never 
was  in  jeopardy.  But  he  claims  that  by  a  trial  before  a  lawful 
jury,  upon  a  good  indictment,  and  the  finding  of  a  verdict  by 
that  jury,  the  prisoner  has  been  put  in  jeopardy,  and  can  not, 
therefore,  be  again  prosecuted  for  the  same  offense.  It  is  not 
readily  perceived  how  any  real  distinction  can  be  drawn  between 
the  cases.  In  both  it  is  but  an  error  in  the  proceedings;  in  the 
first  the  error  is  found  in  the  indictment;  in  the  second  the 
error  is  committed  by  the  court,  it  may  be  in  admitting  or  re- 
jecting testimony,  in  charging  or  refusing  to  charge  the  jury,  or 
in  determining  some  other  one  of  the  various  legal  questions 
raised  in  the  progress  of  the  cause.  If  it  be  that  when  a  party 
is  convicted  on  a  bad  indictment  for  murder,  he  may  be  tried 
again  because  his  life  was  not  in  jeopardy,  it  may  with  equal 
truth  be  said,  imder  our  system  of  laws,  and  since  the  allow- 
ance of  bills  of  exceptions  and  writs  of  error  in  criminal  prose- 
cutions, he  was  not  in  jeopardy  in  case  any  other  substantial 
error  is  found  in  the  proceedings.  For  in  this  state  any  other 
error  is  as  fatal  as  that  which  appears  in  the  indictment,  and  as 
effectually  secures  him  against  the  consequences  of  a  conviction. 
The  prisoner  is  held  liable  to  be  tried  again  upon  the  supposi- 
tion that  he  never  was  in  jeopardy.     This  upon  principle,  and 
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aa  a  correct  rule  of  law,  may  be  allowed  lo  gOTem  courts  in  the 
trials  of  criminals.  It  will  operate  to  subject  them  to  a  trial 
upon  the  merits,  instead  of  allowing  them  to  escape  upon  a  mere^ 
technical  defense.  But  though  in  a  legal  sense  they  may  be 
said  neTer  to  have  been  in  jeopardy  when  the  indictment  was 
bad,  yet  this  is  not  always  true  in  point  of  fact;  doubtless  in 
some  instance  elsewhere  as  well  as  here,  criminals  have  been 
tried  and  convicted  under  a  defectiye  indictihent,  and  have  after- 
wards Buffered  the  punishment  of  the  law  without  ever  seeking 
or  obtaining  a  reversal  of  the  judgment. 

Still  the  law  of  the  state,  though  it  holds  a  party,  if  the  first 
judgment  against  him  has  been  reversed,  to  abide  the  issue  of  a 
Becond  trial,  must  nevertheless  be  allowed  the  credit  of  humane 
maxims  and  principles  which  are  continually  employed  in  behalf 
of  prisoners  upon  trial.  Their  rights  are  regarded  with  scrupu* 
loos  care;  rules  and  presumptions  are  made  to  operate  in  their 
favor.  If  the  plaititiff  in  error  could  succeed  upon  the  point 
which  has  just  been  considered,  he  would  himself  escape  and 
avoid  a  second  trial,  because  he  had  once  before  been  tried  for 
the  same  offense  upon  a  good  indictment;  but  new  trials,  often 
the  means  of  safety  to  the  accused,  would  then  be  at  an  end, 
for  it  wotdd  be  contrary  to  the  bill  of  rights  to  allow  a  second 
trial  under  a  good  indictment.  But  the  statute  which  first  au- 
thorized the  reversal  of  judgments  in  criminal  cases,  did  not 
regai'd  the  second  trial  which  might  result  from  the  reversal  as 
a  violation  of  the  bill  of  rights;  nor  have  the  courts  so  regarded 
it,  for  they  have  always  acted  upon  a  different  principle,  and 
uniformly  directed  a  second  trial  whenever  the  case  seemed  to 
require  it. 

Upon  the  trial  of  the  question  before  the  jury  of  a  former 
conviction,  complaint  is  made  that  improper  evidence  was 
received;  instead  of  the  record,  all  the  original  papers,  tran- 
scripts of  the  journals  of  the  supreme  court  and  common  pleas, 
etc.,  were  admitted  by  the  court.  In  this  the  court  only  fol- 
lowed a  settled  and  long-established  practice,  and  even  at  the 
present  term  there  has  been  occasion  in  more  than  one  instance 
to  give  a  sanction  to  the  principle.  Such  papers  and  entries 
are  good  evidence,  both  in  civil  and  criminal  cases,  when  no 
formal  record  has  been  made.  The  court  ordered  the  prisoner 
to  bo  arraigned  and  to  plead  to  the  third  count  of  the  indict* 
Qicnt,  and  this  is  alleged  as  an  error. 

The  reversal  in  the  case  necessarily  put  an  end  to  the  judg^ 
^oont,  and  the  verdict  on  which  the  judgment  had  been  founded; 
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but  according  to  no  principle  could  it  be  made  to  reach  the 
prisoner's  plea.  It  is  true,  the  first  verdict  was  in  eflfect  a  re- 
turn of  not  guilty  upon  the  first  two  counts;  but  when  the  cause 
was  remanded  to  the  common  pleas  it  stood,  as  to  the  third 
•count,  precisely  as  when  first  at  issue,  and  before  any  error  had 
occurred.  The  reversal  did  not  extend  to  the  plea.  And  if  the 
€nti7  of  a  nolle  prosequi  as  to  the  first  and  second  counts,  the 
plea  interposed  by  the  defendant  of  a  former  conviction,  to- 
gether with  the  singular  issue  made  up  for  the  jury,  could  have 
the  effect  to  set  aside  the  first  plea  of  not  guilty,  then,  by  a  di- 
rect authority  in  the  statute,  Swan's  Stat.  726,  the  court  had 
power  to  impanel  a  jury,  to  try  whether  the  prisoner  was  stand- 
ing mute  obstinately;  and  if  they  should  so  find,  to  direct  the 
plea  of  not  guilty  to  be  entered,  and  to  proceed  with  the  trial. 
In  all  this  no  error  is  perceived. 

After  a  verdict  against  the  prisoner  on  the  plea  of  not  guilty, 
a  motion  was  made  by  him  for  a  new  trial,  for  several  reasons, 
and  amongst  the  rest,  because  the  verdict  was  received  at  2  a.  h., 
<if  the  sixth  of  Decemler,  in  the  presence  of  the  prisoner,  with- 
out his  counsel,  and  without  notice  to  the  counsel,  and  without 
an  opportunity  to  poll  the  jury.  There  is  no  reason  for  suppos- 
ing that  the  liberty  of  polling  the  jury  was  denied  to  the  pris- 
oner. Nor  is  there  any  law  making  it  imperative  that  the 
counsel  of  the  prisoner  should  be  sent  for,  to  be  present  upon 
the  delivery  of  the  verdict  by  the  jury;  though  care  ought  to  be 
taken  to  secure  to  the  prisoner  the  benefit  of  his  presence  upon 
BO  important  an  occasion.  There  might,  however,  be  cases  in 
which  it  would  be  proper  to  dispense  with  the  presence  of  the 
•counsel;  and  a  discretion  must  be  left  to  the  court  of  common 
pleas  upon  this  subject. 

The  court  are  of  the  opinion,  upon  the  whole  case  before 
them,  that  there  is  no  error  in  the  record  and  proceedings  of 
the  court  of  common  pleas;  and  their  judgment  is  afi&rmed. 


Manslaughter,  What  is,  and  Distinctions  between  and  Murdek: 
"Soe  State  v.  I^eld,  31  Am.  Dec.  52,  and  note  citing  prior  cases  in  ibis  series; 
Anthony  v.  State,  33  Id.  143;  StaU  v.  Ilili,  34  Id.  396;  Slaughter  v.  Commcm- 
Aoealth,  37  Id.  C3S;  McUldrt's  Caae,  45  Id.  196.  In  Ohio  there  is  no  com- 
mon-law  offense:  Davis  v.  State,  32  Ohio  St.  2S;  olthougli  the  statutory  defi* 
oition  of  manslanghter  is  the  same  as  at  common  law:  Williams  v.  Stale,  35 
Id.  175,  citing  tlie  principal  case. 

Once  in  Jeopardy,  What  is,  and  What  not:  See  this  subject  discussed 
«t  length  in  notes  to  Crenshaw  t.  State ^  17  Am.  Dec.  7SS;  SteUe  v.  McKee^  21 
Id.  499:  StaU  v.  SoUmons,  27  Id.  469;  also  State  v.  Ray,  33  Id.  90:  Dutm  v. 
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Staie^  35  I<L  M:  Commmwealih  v.  Laud^  37  Id.  139;  State  v.  Bortubyt  41  Id. 
314;  Mount  v.  State^  45  Id.  542. 

Ths  principal  casb  is  cited  to  the  effect  thai  an  indictment  charging  a 
priaoner  with  manslaughter  need  not  follow  the  exact  langoage  of  the  stat- 
ute, in  Poage  v.  Stale^  3  Ohio  St.  234. 


CoLUNS  V.  Hatch. 

ri8  Ohio.  623.] 
MUKldPAI.  OOBPOaATION  CAN  ONLT  EZ£BCISB  POWEBS  EZPBXSSLT  G&AirTKD, 

and  such  others  as  may  be  necessary  to  carry  the  powers  expressly  granted 
into  execution. 
FowzB  CoNPXB&xD  ON  MUNICIPAL  CORPORATION  TO  Knact  such  Ordi- 
nances as  it  shall  deem  necessary  for  *'the  well  regulation,  interest, 
health,  cleanliness,  convenieDce,  and  advantage"  of  the  corporation,  and 
"  to  require  and  compel  the  abatement  of  nuisances,"  does  not  authorize 
the  municipality  to  pass  an  ordinance  prohibiting  swine,  cattle,  horses, 
and  so  forth,  from  running  at  large,  in  contravention  of  the  general  law 
of  the  state,  which  allows  such  animals  to  run  at  largo. 

Trespass  for  taking  and  carrying  away  three  hogs.  The  de- 
fendant justified  under  an  ordinance  of  the  corporation  of  Con- 
neant,  which  prohibited  such  animals  from  running  at  large, 
and  alleged  the  taking  to  haye  been  committed  by  authority  of 
such  ordinance.  The  plaintiff  demurred  to  this  plea,  and  upon 
iho  overruling  of  the  demurrer,  judgment  was  entered  for  the 
defendant.    The  further  facts  appear  in  the  opinion. 

B.  P.  Ranney  and  Brewster  Bandall,  for  the  plaintiff  in  error. 

IT.  Wilder,  for  the  defendant  in  error. 

By  Court,  Hitohcooe,  C.  J.  As  the  defendant  in  this  case  at- 
tempted to  justify  under  an  ordinance  of  the  borough  of  Con- 
neaut,  in  the  county  of  Ashtabula,  as  set  forth  in  the  plea,  it 
becomes  necessary  to  inquire  whether  the  corporate  authorities 
of  that  borough  had  power,  under  their  act  of  incorporation,  to 
adopt  the  ordinance  in  question.  In  determining  the  powers  of 
municipal  corporations  it  is  right  and  proper  to  allow  them  the 
exercise  of  all  powers  expressly  granted,  and  such  others  as  may 
be  necessary  to  carry  the  powers  expressly  granted  into  execu- 
tion. Beyond  this  the  court  ought  not  to  go,  and  should  there 
be  error  in  construing  those  powers,  it  is  better  to  err,  in  re- 
stricting than  in  extending  them. 

The  ordinance  in  question,  is  one  by  which  swine,  cattle, 
horses,  sheep,  and  geese  are  prohibited  from  running  at  large 
in  said  borough.    The  general  law  of  the  state  contains  no  pro- 
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klbiiion  of  the  kind,  but  on  the  contrary,  bj  the  first  section  of 
the  "act  defining  the  duties  of  persons  taking  up  estraj  ani- 
mals/' etc.,  Swan's  Stat.  870,  it  is  enacted  "that  no  person 
shall  be  allowed  to  take  up  any  neat  cattle,  sheep,  or  hogs, 
after  the  first  day  of  April,  and  before  the  first  day  of  Novem- 
ber, annually." 

The  power  to  adopt  the  ordinance  in  question  is  supposed  to 
be  derived  from  the  seventh  section  of  the  act  of  incorporation: 
Local  Laws,  vol.  36,  p.  24..  This  section  provides,  '*  that  the 
mayor,  recorder,  and  trustees,  or  a  majority  of  them,  of  vi^hom 
the  mayor  or  recorder  shall  always  be  one,  shall  have  authority 
to  make,  ordain,  and  publish  all  such  by-laws  and  ordinances, 
consistent  with  the  constitution  and  laws  of  this  state  and  of  the 
United  States,  as  they  shall  deem  necessary  for  the  well  regu- 
lation, interest,  health,  cleanliness,  convenience,  and  advantage 
of  said  borough  and  its  inhabitants;  to  impose  fines,  forfeitures, 
and  penalties  (not  exceeding  fifty  dollars),  upon  each  and  every 
person  offending  against  the  laws  and  ordinances,  which  may 
be  made  as  afpresaid,"  etc. 

This  ordinance  could  not  be  adopted  under  this  part  of  the 
section,  as  it  is  in  contravention  of  the  general  law  of  tho  state 
which  allows  such  animals  to  run  at  large. 

Power  is  also  conferred  upon  the  corporation  "  to  require  an<I 
compel  the  abatement  of  nuisances."  It  has  been  supposed 
that  this  ordinance  is  authorized  by  this  clause  of  the  act  of  in- 
corporation. But  such  is  not  the  opinion  of  the  court.  Al- 
though it  may  be  considered  as  a  nuisance  that  swine  should  be 
allowed  to  run  at  large  in  a  town  corporate,  still  it  is  manifest 
that  such  is  not  the  nuisance  here  spoken  of. 

Besides,  it  is  common  in  our  legislature  to  grant  expressly  to 
towns  corporat'C  the  power  to  do  what  in  this  case  has  been 
attempted  to  be  done.  That  is,  the  power  to  prohibit  horses, 
cattle,  and  swine  from  running  at  large.  Such  being  the  prac- 
tice, it  is  right  to  presume,  where  this  power  is  not  expressly 
granted,  it  was  intended  it  should  not  be  exercised. 

Li  the  opinion  of  the  court  the  corporation  of  Conneaut  had 
no  power  to  adopt  the  ordinance  in  question,  and  the  same  iki 
void.  Such  being  the  opinion  of  tho  court,  it  is  unnecessary  to 
consider  the  other  points  raised  in  argument. 

Judgment  of  the  common  pleas  reversed,  and  the  case  re* 
manded  for  further  proceedings. 

Power  of  Municipal  Corpobation  to  Enact  Ordinances:  See  this  subjeot 
diflcussed  at  length  iu  note  to  Rcbinton  v.  Mayor  qf  Dranldin,  34  Am.  Deo.  627. 
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Vance  et  aij.  v.  Blaib. 

[18  Ohio.  532.] 
Okb  Pabtner  can  Maintain  an  Acjion  at  Law  against  another  part- 
ner for  a  breach  of  the  partnership  agreemeDts,  and  need  not  join  other 
partners  as  defendants  if  they  have  sold  out  before  the  caose  of  action 


AtLBOATION  OF  OfFSR  OF   PEBfORMAKCB  MUgT  StATB  THE  DaTS  on  which. 

■noh  offer  was  made. 
Assumpsit.  The  plaintiffs  and  defendant,  and  Darid  Gary  anil> 
Ely  Hyatt,  entered  into  a  partnership  agreement  for  the  purpose- 
of  obtaining  a  contract  to  build  a  part  of  the  Miami  canal.  The 
agreement  proTided  that  such  contract  should  be  taken  by  and^ 
in  the  name  of  the  firm.  The  defendant  took  such  contract  in. 
his  own  name  and  performed  the  work.  This  action  was  brought 
to  recover  for  the  breach  of  the  partnership  agreement.  The 
defendant  demurred  to  the  declaration,  and  his  demurrer  was 
sustained.    The  further  facts  appear  in  the  opinion. 

Crane,  Davis,  Oro8vener,  and  Aylesworih,  for  the  plaintifiis  in 
error; 

CorHdin  and  Morris,  for  the  defendant  in  error. 

By  Court,  Caldwell,  J.  It  is  contended,  on  the  part  of  the 
defendant,  that  the  dcltnurrer  was  properly  sustained,  1>ecause 
the  declaration  shows  a  case  of  partnership;  and,  therefore,  the- 
plain tiffs  must  seek  their  remedy  in  a  court  of  chancery.  We 
do  not  think  the  case  made  in  the  declaration,  comes  within  the 
general  rule  that  requires  partners  to  seek  redress,  against  each 
other,  in  chancery.  No  part  of  the  object  which  induced  the 
parties  to  enter  into  the  contract,  had  been  accomplished  by 
them — no  accounts  made  that  required  settlement.  •  It  is  a  suit 
brought  solely  to  recover  damages  for  a  breach  of  the  partner- 
ship articles.  In  Story  on  Partnership,  p.  319,  sec.  218,  it  is 
said:  "  Wherever  there  is  an  express  stipulation  in  the  partner- 
ship articles,  which  is  violated  by  any  partner,  an  action  at  law» 
either  assumpsit  or  covenant,  as  the  case  may  require,  will  ordi- 
narily lie  to  recover  damages  for  the  breach  thereof."  We  think 
it  a  proper  case  for  a  court  of  law.  It  is  contended  that  the 
declaration  is  demurrable  because  the  suit  is  brought  by  the 
plaintiffs  jointly,  upon  a  several  contract.  Now,  we  know 
nothing  of  the  terms  of  the  contract,  except  what  is  stated  in 
the  declaration.  It  is  alleged  to  be  in  the  hands  of  defendant 
Blair.  The  declaration  speaks  of  the  parties  agreeing,  in  writ- 
ing, that  they  should  be  a  company  in  obtaining  and  perform- 
ing this  job;  and  that  each  was  to  bear  his  share  of  the  expense, 
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and  to  receiye  an  equal  share  of  the  profits,  etc.  We  think  the 
declaration  sets  forth  a  contract  both  joint  and  several. 

Another  objection  is,  that  Caiy  and  Hyatt  are  parties  to  the 
action.  Caiy  and  Hyatt,  although  parties  to  the  contract,  we 
think  could  not  be  parties  to  this  suit.  Before  the  work  com- 
menced, as  can  be  fairly  inferred  from  the  declaration,  they  sold 
out,  each  his  one  sixth  of  the  right  to  the  contract,  to  Blair. 
They  have  no  cause  of  complaint  against  either  party;  nor  can 
either  party  complain  of  them.  They  have  not  broken  the  con- 
tract, nor  has  either  of  the  parties  broken  it  with  them.  They 
can  not  maintain  a  suit  against  Blair,  because  Blair  admitted  to 
them  their  rights  under  the  contract,  and  paid  them  what  they 
were  willing  to  take  for  those  rights.  The  plaintiffs  can  not 
maintain  a  suit  against  them,  because  they  only  claimed  and 
received  what  they  had  a  right  to,  under  the  contract — ^the  same 
that  the  plaintiffs  are  claiming  in  this  suit.  We  think,  then,  as 
they  sold  out  before  the  work  was  commenced,  and  as  all  parties 
have  acquiesced  in  that  arrangement,  they  are  properly  left  out 
of  the  case. 

Another  objection  set  forth  by  the  special  demurrer  is,  that  it 
is  not  stated  at  what  time  the  offer  of  the  plaintiffs  to  perform 
their  part  of  the  contract  was  made. 

It  is  a  rule  in  pleading,  that  eveiy  material  fact  whicli  is  inaa- 
able  and  triable  must  be  averred  to  have  happened  at  a  certain 
time  and  place,  although  it  is  not  generally  necessary  to  prove 
the  time  as  laid.  In  this  instance  it  was  necessary  that  the 
plaintiffs  should  allege  an  offer  to  perform  the  contract  on  their 
part,  and  it  was  also  necessary  that  that  offer  should  be  made 
in  a  reasonable  time.  The  averment  in  the  declaration  is,  that 
immediately  after  the  job  was  awarded,  etc.,  they  offered,  etc. 
Now  it  is  true  that  if  the  plaintiffs,  immediately  after  the  award, 
made  this  offer  and  demand,  it  would,  so  far  as  time  is  con- 
cerned, be  a  good  offer  of  performance.  Still  we  believe  it  to 
be  an  inveterate  rule  of  pleading  that  when  an  important  issua- 
ble point,  standing  out  by  itself,  has  to  be  alleged,  that  a  day 
on  which  it  happened  should  be  stated.  This  is  the  only  defect 
that  we  have  discovered  in  the  declaration. 

We  think  the  common  pleas  decided  right  in  ssjitaining  the 
demurrer. 

The  judgment  will  be  affirmed. 

PiBTKxa  MAT  Maintain  Aohon  against  his  Copabtnes,  when:  See  tbt 
prior  CMea  in  this  series  cited  in  note  to  Bonne^e  v.  Ftnner.  45  Am.  Deo.  278. 
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Tatlob  v.  Fowleb. 

[18  Ohio,  607.] 
Bali  or  Lasd  under  Judomknt  aoadist  Husband  does  not  bar  tbo  widow 
of  her  right  of  dower,  although  the  court  dir^ote  the  proceeds  of  the  lalo 
to  be  first  implied  in  satisfsction  of  a  prior  mortgage,  in  wliich  the  wifo 
Joined  and  released  her  dower. 

Pbthioh  for  dower.    The  opinion  states  the  facts. 

Burgess,  Swiih,  and  VaUandigJiam,  for  the  petitioner. 

Charles  Morris,  jun.,  for  the  defendant 

Bj  Court,  Httchoook,  C.  J.  There  is  no  controversy  about 
the  facts  in  this  case,  and  thej  are  all  contained  in  the  bill  and 
answer.  In  May,  1837,  Jonah  Taylor,  the  husband  of  com- 
plainant, mortgaged  the  premises  in  which  dower  is  now  de- 
manded, to  the  state  of  Ohio,  for  the  use  of  the  fund  commis- 
sioners of  Miami  county,  to  secure  the  payment  of  a  loan  from 
said  commissioners.  To  the  deed  of  mortgage  the  complainant 
was  a  party,  therein  relinquishing  her  right  of  dower.  The  loan 
being  unpaid,  such  proceedings  were  had  that  a  decree  for  the- 
sale  of  the  mortgaged  premises  was  entered  against  Taylor  and 
wife,  at  the  May  term  of  the  Miami  common  pleas,  1842. 
Orders  of  sale  were  issued,  but  the  land  remained  unsold  for* 
want  of  bidders  until  1847. 

In  the  mean  time,  and  after  the  rendition  of  the  d^nnree,  John 
Sloan  renewed  a  judgment  against  Taylor,  upon  which  an  ex- 
ecution was  issued,  and  the  land  mortgaged,  levied  upon,  and^ 
sold  in  1847.  The  sale,  being  reported  to  the  court,  was  ap- 
proved, but  the  court  directed  the  mortgage  to  be  first  satisfied, 
from  the  money  made  on  the  execution. 

In  this  state  of  the  case,  the  question  made  is,  whether  the- 
petitioner  is  barred  of  her  right  of  dower. 

Had  the  land  been  sold  under  the  decree  of  foreclosure,  she- 
must  have  been  barred.  Of  this  there  can  be  no  doubt.  In. 
such  case  the  purchaser  must  have  held  all  the  rights  of  the- 
mortgagors  and  mortgagees.  His  title  would  have  been  pa> 
feet  as  against  them,  and  all  in  privity  with  them.  If  the  pur- 
chase money  exceeded  the  amount  of  the  mortgage  debt,  the 
petitioner  would  have  been  entitled  to  her  dower  in  this  surplus^ 
provided  the  sale  had  been  made  after  the  death  of  her  husband. 
The  land,  however,  was  not  sold  under  the  decree.  Why  it  was 
not  we  do  not  know.  The  fact  is  apparent  that  it  remained  un- 
told for  more  than  five  years  after  the  decree  was  rendered,  and 
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-when  sold,  was  sold  on  a  judgment  which  was  sabseqnent  in 
;point  of  time  to  the  lien  of  the  mortgage. 

Suppose  the  fund  commissioners,  instead  of  proceeding  upon 
the  i^ortgage,  had  prosecuted  a  common-law  suit  upon  their 
bond,  had  recovered  judgment,  and  upon  this  judgment  the 
land  had  been  si>ld,  would  the  purchaser  have  taken  the  land 
discharged  of  the  dower  interest  of  the  widow  ?  It  seems  to  me 
he  would  not.  In  such  case  the  only  interest  which  he  would  ac- 
quire would  be  the  interest  of  the  judgment  debtor,  notany  inter- 
est, present  or  contingent,  of  the  wife  of  the  judgment  debtor.  A 
judicial  sale  of  the  real  estate  of  the  husband  does  not  divest 
i;he  wife  of  her  right  of  dower,  unless  that  sale  is  in  a  case 
where  she  has  herself,  by  her  own  act,  divested  herself  of  any 
interest  which  she  may  have  had  in  the  property.  The  hypo- 
thetical question  here  stated  does  not,  however,  arise  in  this 
case,  and  it  is  not  necessary  to  settle  it. 

Id  the  case  under  consideration,  Sloan  recovered  a  judgment 
^against  Taylor,  took  out  execution,  had  the  same  levied  on  the 
land  in  controversy,  and  the  land  was  sold  to  the  present  de- 
fendant. Now  there  can  be  no  pretense  that  under  this  sale 
^e  defendant  a<^quired  any  right  incompatible  with  the  peti- 
tioner's right  of  dower.  This  judgment  had  no  relation  to  the 
mortgage.  Nor  was  the  sale,  so  far  as  appears,  made  with  ref- 
erence to  that  mortgage.  It  was  an  ordinary  sale  on  execution. 
After  this  sale,  had  Taylor,  or  had  a  stranger,  satisfied  the  mort- 
^;age  lien,  there  can  be  no  doubt  but  that  the  petitioner  would 
Ihave  been  remitted  to  her  right  of  dower.  By  her  contract  she 
'Cotdd  only  be  barred  of  that  right  in  case  the  property  pledged 
-was  appropriated  to  the  payment  of  the  debt  for  which  it  was 
pledged,  and  there  was  but  one  way  by  which  it  could  be  regu- 
larly thus  appropriated,  and  this  was  by  a  judicial  proceeding 
dpon  the  mortgage  itself. 

As  before  remarked,  Taylor  himself ,  or  a  stranger,  might  after 
the  sale  of  this  land  have  satisfied  this  mortgage,  in  which  event 
the  petitioner  would  have  been  entitled  to  dower.  Even  had  the 
•defendant  himself,  of  his  own  mere  motion,  discharged  the  mort- 
gage debt,  the  result  would  have  been  the  same.  Can  the  fact 
that  the  court  of  common  pleas  directed  the  mortgage  to  be 
satisfied  from  the  purchase  price  of  the  land  make  any  difference 
in  the  case  ?  It  seems  to  a  majority  of  the  court  that  it  can  not. 
That  order  was  made  for  the  benefit  of  the  defendant.  Without 
it  he  might  have  been  compelled  to  pay  the  price  bid,  while  he 
frould  have  acquired  only  a  title  incumbered  by  a  mortgage. 
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With  it,  he  acquires  a  title  disincumbered  of  the  mortgage,  but 
incumbered  with  the  widow's  right  of  dower. 

No  question  like  the  present  has  ever,  within  my  recollection, 
been  submitted  to  this  court;  nor  do  we  find  many,  if  any, 
analogous  cases  in  the  books  of  reports  of  other  states.  In  the 
case  of  St.  Clair  v.  Morris,  9  Ohio  St.  15  [34  Am.  Dec.  415],  this 
court  lield  that  where  the  wife  joins  her  husband  in  a  mortgage 
containing  a  relinquisimient  of  dower,  a  sale  of  the  land  by  the 
administrator  of  the  husband  for  the  payment  of  his  debts  ex- 
tinguishes the  right  of  dower,  and  transfers  an  unincumbered 
title  to  the  purchaser.  The  case  shows  that  the  land  sold  for 
less  than  one  half  the  debt  secured  by  the  mortgage.  Under  our 
law  the  administrator  may  sell  land  incumbered  by  a  mortgage, 
but  the  money  received  must  first  be  appropriated  to  discharge 
the  mortgage  debt.  The  right  of  the  administrator  to  sell  does 
not  interfere  with,  or  in  any  way  affect,  the  lien  of  the  mortgagee. 
This  specific  lien  is  secured  to  him ;  and  the  sale  by  the  administra- 
tor would  be  as  effectual  to  defeat  the  widow's  right  of  dower  as 
wotdd  a  sale  upon  a  judicial  proceeding  upon  the  mortgage  itself. 
The  case  of  Fopkin  v.  Bumstead,  8  Mass.  491  [5  Am.  Dec. 
113],  is  one  which  is  supposed  to  militate  against  the  decision 
now  made,  but  I  do  not  see  that  it  does.  In  that  case,  the 
equity  of  redemption  to  mortgaged  premises  had  been  sold  at 
administrator's  sale,  under  the  law  of  Massachusetts,  and  the 
court  held,  that  the  purchaser  might  redeem  the  land  and  hold 
it  discharged  of  the  widow's  dower,  she  having  joined  with  her 
husband  in  the  execution  of  the  mortgage  deed. 

The  cases  of  Harrison  v.  Eldridge,  2  Halst.  392,  and  Barker  v. 
Parker,  17  Mass.  564,  are  cases  which,  if  not  directly  in  point, 
go  strongly  to  sustain  the  decision  now  made.  We  put  the  case 
upon  this  ground:  If  the  defendant  had  been  a  purchaser  imder 
the  decree  of  foreclosure,  he  would  so  far  have  connected  him- 
self with  the  mortgage  as  to  have  been  protected  against  the 
dower  claim;  but,  inasmuch  as  he  is  a  purchaser  under  an  ordi- 
nary judgment,  he  is  in  no  way  connected  with  the  mortgage, 
and  can  derive  no  protection  from  it. 
The  complainant  is  entitled  to  a  decree. 

Atebt,  J.,  delivered  a  dissenting  opinion. 

Right  to  Dowek,  when  Barbed  by  Joining  in  Mobtgage:  See  th« 
prior  cases  in  this  series  cited  in  note  to  Hawley  v.  Bradjorrd^  37  Am.  Dec. 
392.  The  doctrine  of  the  principal  case  on  this  subject  was  afBrmeil,  and  ap- 
plied to  various  states  of  circumstances,  in  Carter  v.  Ooodiu,  3  Ohio  St.  75{ 
Woodworthv,  Paige,  6  Id.  73;  Stale  Bank  v.  Hinton,  21  Id.  515;  Ridgway  v. 
Ua^mg,  23  Id.  295. 


Digitized  by 


Google 


CASES 

Kf  THE   • 


SUPREME  COURT 

OF 

PENNSYLVANIA. 


EIkabb's  Appeal. 

[10  Pbx]iri,taiixa.  Stats,  186.] 

Clmm  of  Mxchakio  UKDEft  THE  Statotb  OF  1836  is  not  hisaflieient  lor 
f ailiDg  to  contain  the  initial  letter  of  the  owner's  name*  and  where  the 
claim  is  a  joint  one,  for  omitting  to  state  whether  the  claimants  are  part- 
ners or  individual  joint  creditors. 

Nams  of  Contractob  Need  be  Stated  in  Mechanic's  Claim  only  where 
the  contract  was  made  with  a  builder,  distinct  from  the  owner  of  the 
building. 

Mechanic's  Claim  Which  Designates  Looautt  of  Buildino  as  in  "  Up- 
per Providence  township,  Montgomery  county.  Fa.,  bounded  by  lands  of 
Jacob  lAudis  and  others,"  is  sufficient. 

Itemized  Account  Annexed  to  Mechanic's  Claim  is  a  part  thereof,  and 
if  such  account  contains  but  one  date,  it  will  be  presumed  that  all  the 
materials  were  furnished  on  such  date,  unless  the  contrary  appears. 

Subsequent  Incumbrancebs  mat  Object  to  the  Deficiencies  appearing 
in  mechanics'  claims  filed  against  their  debtor. 

Appeal  from  an  order  distributing  a  fund  arising  from  the 
sale  of  a  decedent's  estate,  among  certain  mechanic  lienors. 
The  opinion  states  the  facts. 

O,  R.  Fox  and  Sterigere,  for  the  appellant. 

H,  IVeedley,  for  the  appellees. 

By  Court,  Bell,  J.  The  formal  objections  to  the  statements 
of  the  claims  in  question  are  made  under  the  twelfth  section  of 
the  act  of  1836.  The  great  object  of  its  s^Tera]  provisions  is 
notice,  and  it  has  been  truly  said,  an  observance  of  them  is 
essential  to  the  safety  of  owners,  purchasero,  and  other  lien 
creditors,  as  furnishing  some  data  by  which,  in  case  of  dispute, 
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they  may  be  enabled  to  ascertain  the  truth:  Noll  y.  Swiixeford^  6 
Pa.  St.  187.  But  all  the  cases  agree  that  a  substantial  compli- 
ance is  sufficient,  and  this  is  shown  to  exist  wherever  enough 
appears,  on  the  face  of  the  statement,  to  point  the  way  to  suc- 
cessful inquiry.  Adherence  to  the  terms  of  the  statute  is  indis- 
pensable, but  the  rule  must  not  be  pushed  into  such  niceties  as 
serve  but  to  perplex  and  embarrass  a  remedy  intended  to  be 
simple  and  summary,  without,  in  fact,  adding  anything  to  the 
security  of  the  parties  having  an  interest  in  the  building  sought 
to  bo  incumbered.  Certainty  to  a  common  intent  has,  therefore, 
always  been  held  to  suffice.  If  we  apply  this  reasonable  rule  to 
the  claims  here  disputed,  I  think  it  will  be  found  the  plaintifib 
havo  done  all  incumbent  on  them  to  do.  The  exceptions  taken 
ask  more  than  this.  Indeed,  many  of  them  were  tacitly  con- 
ceded to  be  hypercritical,  by  the  lack  of  energy  with  which  they 
were  urged  on  the  part  of  the  contesting  creditors. 

The  first  of  them  relate  to  the  supposed  insufficiency  of  the 
statement  filed  by  Bean  &  XJllman,  in  setting  out  the  name  of 
the  owner  and  the  character  in  which  material-men  claim.  The 
oinission  of  the  initial  letter  M.,  in  writing  the  name  of  the  re- 
puted owner  in  the  body  of  the  claim,  is  put  forward  as  a  fatal 
defect.  But,  even  under  the  critical  accuracy  sometimes  re- 
quired by  the  common-law  system  of  pleading,  such  an  omis- 
sion could  not  be  pleaded  in  abatement;  and  it  would  be  strange, 
indeed,  if,  at  this  day,  it  should  be  entertained  as  destructive  of 
a  procedure  wherein  convenient  certainty,  only,  is  required,  and 
which,  in  this  instance,  is  obtained  by  reference  to  the  tide  of 
ihe  statement  and  the  bill  appended  to  it.  The  accidental 
dropping  of  the  middle  letter  is,  at  most,  but  a  lapsus  pemuB^ 
which  can  mislead  no  one. 

The  objection,  that  it  does  not  appear  whether  the  creditors 
claimed  as  individuals,  or  as  a  firm,  is  equally  unsubstantial. 
Even  admitting  they  claim  in  the  latter  capacity,  it  is  not  nec- 
essary it  should  so  appear,  in  order  to  individuate  them.  In 
point  of  form,  even  a  common-law  narr,  by  partners  is  good 
without  so  specifically  designating  them.  But  how  are  we  to 
know  they  so  claimed  as  partners,  in  the  mercantile  sense  of  the 
term  ?    And  if  not,  all  shadow  of  exception  vanishes. 

Harper  is  named  as  owner  or  reputed  owner,  and  no  one  is 
designated  as  contractor,  architect,  or  builder.  This  is  the  third 
exception.  But  the  act  requii^es,  in  express  terms,  a  contractor 
to  be  named,  only  where  the  contract  was  made  with  a  builder, 
distinct  from  the  owner  of  the  building,  and  the  decisions  have 
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not  extended  these  terms  beyond  their  obyioos  meaning:  «7lm€« 
▼.  Shawhan,  4  Watts  &  S.  262;  Sullbian  v.  Johns,  5  Whart.  366. 
To  be  sure,  in  the  latter  case,  it  is  observed,  there  is  no  objec- 
tion to  naming  an  owner,  who  built  the  house  for  himself,  as 
owner  or  contractor,  or  both.  It  is  so  done  in  this  instance,  in 
the  claim  filed  by  Dayis  k  Whitaker.  But  there  is  no  impera- 
tive  necessity  for  this.  It  has  even  been  said  that  as  the  name 
is  only  a  circumstance  of  description,  to  specify  the  property, 
entire  accuracy  as  to  the  ownership  may  not  be  indispensable. 
Certain  it  is,  the  proceeding  being  in  rem,  the  object  in  stating 
the  names  of  the  parties  connected  with  the  structure,  is  a  desig- 
nation of  the  thing  and  not  of  the  person.  This  object  is  gen- 
erally affected  by  naming  the  owner  alone.  Still,  where  there 
is  also  a  contractor,  builder,  or  architect,  conformity  with  the 
statute  requires  him  to  be  named.  What  would  be  the  effect  of 
a  neglect  to  notice  him,  in  a  proper  case,  we  are  not  called  on 
to  declare,  since  it  nowhere  appears  there  was,  in  this  case,  a 
distinct  contractor. 

The  succeeding  class  of  exceptions  is  based  upon  a  supposed 
absence  of  accuracy  and  certainty  in  certain  particulars,  which 
are  now  to  be  considered.  A  very  brief  notice  of  each  of  them 
will  sufSce. 

And  first:  it  is  admitted  the  building,  subject  to  these  liens,  is 
described  with  sufficient  definiteness  in  the  statement  filed  by 
Davis  &  Whitaker;  but  the  quality  of  certainty  in  this  particular 
is  denied  to  exist  in  that  put  on  record  by  Bean  k  Ullman.  And 
yet,  descriptions  of  no  greater  certainty — ^nay,  some  of  much 
less — have  passed  muster.  A  building  in  this  city  was  described 
as  a  three-storied  brick  house  (naming  the  owner),  situate  on 
the  south  side  of  Walnut  street,  between  Eleventh  and  Twelfth 
•treets.  This  w^s  held  sufficient,  although  another  street  called 
Quince  intervened  between  the  last-named  streets:  Barker  v. 
Conrad,  12  Serg.  &  R.  301  fl4  Am.  Dec.  691]. 

To  the  same  effect  is  Springer  v.  Keyser,  6  Whart.  187.  Shaw  v. 
Barnes,  5  Pa.  St.  18  [47  Am.  Dec.  399],  was  still  less  precise; 
for  there  the  structure  was  said  to  stand  *'  on  the  north  side  of 
Lombard  street,  west  of  Ninth  street,  adjoining  Smith's  lot  on 
the  east,"  without  giving  another  parallel  street.  This  was  de- 
cided to  be  well  enough  to  designate  locality.  An  effort  was 
made  in  WasJibum  v.  Mussel,  1  Id.  499,  to  embrace  within  the 
rule  of  these  decisions  a  claim  filed  against  ''a  tract  of  land  in 
Clarion  county,  on  the  waters  of  the  Clarion  river,  with  one 
double  saw-mill  thereon,  situate  on  the  east  side  of  said  river," 
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stating  the  dimensions  of  the  mill.  But  this  was  thought  to 
lack  necessaiy  precision,  for,  in  effect,  it  was  no  more  that  stat- 
ing the  building  to  be  in  a  particular  county;  a  generalitj  not 
4dded  by  a  description  of  the  building,  which  resembled  many 
others. 

In  the  instance  here  in  question,  the  name  of  the  owner,  the 
li>cality  of  his  building,  "Upper  Providence  township,  Mont- 
gomery county,  Pa.,  bounded  by  lands  of  Jacob  Landis  and 
-others,"  the  mat.eria1  of  which  it  is  constructed,  its  dimen- 
sions, and  the  number  of  its  stories  are  given.  This  would 
seem  to  be  a  literal  compliance  with  the  terms  of  the  statute. 
It  certainly  furnishes  means  for  easy  identification,  and  this  is 
all»  as  already  obseirved,  that  is  required.  You  shall,  says  the 
law,  give  ''  the  locality  of  the  building,  and  the  size  and  num- 
ber of  stories  of  the  same,  or  such  other  matter  of  description 
as  shall  be  sufficient  to  identify  the  same."  It  is  not  pretended 
Harper  was  the  owner  of  another  building  in  Providence  town- 
ship at  all  like  this,  or,  indeed,  of  any  other  house;  a  fact  which 
was  considered  of  weight  in  Sprivger  v.  Eeyser,  6  Whart.  187, 
and  which  in  our  case,  it  seems  to  me,  ought  to  be  of  decisive 
effect.  Upon  this  head  it  was  principally  urged  for  the  contest- 
ing creditors,  that  the  claim  filed  by  Davis  &  Whitaker,  shows 
the  house  to  be  situate  in  a  village  called  Quincy.  Admitting 
this  to  be  so,  mention  of  the  fact  would  be  but  a  superadded  cir- 
cumstance of  description,  increasing,  perhaps,  the  facilities  of 
discovery,  but  not  absolutely  essential  to  it.  It  is  not  averred 
the  village  is  of  such  size,  or  so  important  in  its  relations  of 
business  and  trade,  that  a  neglect  to  name  it  would  naturally 
lead  an  inquirer  to  the  conclusion  the  building  described  stood 
not  in  the  town,  and  we  do  not,  therefore,  intimate  any  opiniou 
how  far,  under  such  circumstances,  silence  as  to  the  urban  char- 
acter of  a  dwelling  or  other  structure,  would  detract  from  the 
necessary  certainty  of  description. 

Of  the  remaining  exceptions  of  this  class  it  is  to  be  premised 
that  the  statement  and  bill  annexed  to  it  are  to  be  taken  ns  con- 
stituting what,  by  the  act  of  assembly,  is  called  the  "  claim"  of 
tho  plaintiff.  Of  this  there  can  not  be  a  moment's  question 
where  the  appended  bill  is  specially  referred  to  by  his  state- 
ment. Nor  is  this  more  doubtful,  though  notice  of  the  account 
be  omitted  in  the  statement,  if  otherwise,  it  sufficiently  appears 
to  have  been  the  intent  of  the  plaintiff  to  make  it  a  constituent 
portion  of  his  claim.  The  question  must  always  be,  Does  the 
appearance  of  the  document,  taken  as  a  whole,  indicate  such  an* 
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intent,  or  is  its  aspect,  or  circumstances  connected  with  it,  cal- 
culated to  mislead  one  candidly  searching  after  truth?  No 
particular  form  is  prescribed  for  these  instruments,  nor  has  a 
general  practice,  under  the  statute,  assigned  to  them  a  technical 
garb.  Tlie  shapes  they  are  made  to  assume  in  different  counties, 
and  even  in  the  same  couni^,  are  almost  as  various  as  the  intel- 
ligence and  business  tact  of  those  who  prepare  them  for  the 
oi&ce  files. 

Under  such  circumstances  it  would  be  absurd  to  measure 
them  by  any  other  standard  than  one  suggested  by  the  ordinary 
business  habits  of  the  countiy,  or  to  exact  for  them  a  nicer  and 
more  critical  construction  than  usually  enters  into  the  composi- 
tion of  such  papers  among  non-professional  men.  Here  the 
bill  or  account  annexed  by  Davis  &  Whitaker  to  their  statement 
obviously  forms  part  of  it.  It  is  in  their  handwriting,  follow- 
ing immediately  after  the  statement  itself,  and  treats  of  the 
same  subjects  of  charge,  viz.,  lumber  furnished  and  hauling  it 
to  the  building.  Its  adjusted  amount,  too,  exactly  correspondi 
with  the  sum  claimed  by  the  statement  as  due;  and  it  is  not  to 
be  doubted — ^though  not  so  expressly  stated  on  the  paper-book — 
the  whole  was  spread,  by  the  prothonotary,  on  the  dockets  of 
the  court,  as  forming  one  document.  It  must,  on  the  grounds 
stated,  be  so  accepted  by  us.  Thus  esteemed  and  treated,  these 
claims  satisfy  every  rule.  They  give  the  amount  of  the  debts 
claimed  by  the  material-men;  the  nature  and  amount  of  the 
materials  furnished  and  labor  x)erformed;  the  building  for 
which,  and  the  time  when,  they  were  furnished  and  done.  In 
this  last  particular  the  account  of  Davis  &  Whitaker  is  very 
minute  and  precise.  That  furnished  by  Bean  &  Ullman  has  but 
one  date.  But,  in  the  absence  of  conbnry  proof,  they  must  be 
taken  as  designating  the  time  when  the  bricks  were  furnished* 
It  is  totally  unlike  the  appended  bill  in  Wilman  v.  Walker,  9 
Watts  &  S.  183.  There  the  accoimt  consisted  of  various  items 
of  marble  furnished  for  the  building:  such  as  mantels,  steps, 
ashler,  etc.,  and  of  marble-work,  which  must  have  been  fur- 
nished and  performed  at  different  times;  and  yet  there  was  but 
a  single  date.  **  It  is  obvious,"  said  Judge  Sergeant,  "  the  date 
is  the  date  in  the  bill,  and  nothing  else."  But  this  can  not 
certainly  be  asserted  of  the  present  account.  It  consists  of  but 
one  item,  and  though  not  very  probable,  it  is  possible  the  bricks 
may  all  have  been  furnished  on  the  same  day.  Of  this  the  only 
evidence  we  have  is  the  bill  itself,  and  it  would  be  hazardous  to 
•iisume  a  fact  in  contradiction  of  it,  for  the  mere  piurpose  of  in- 
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validating  the  lien.  Besides,  it  is  said  to  be  the  habit  o^  the 
trade  to  ascertain  the  number  of  bricks  furnished  for  a  bailding 
after  it  is  completed,  and  then  to  make  the  final  charge.  If  so, 
I  should  think  the  act  satisfied  by  the  insertion  of  that  date. 

Another  objection,  not  much  pressed,  is  that  the  claim  of 
Davis  &  Whitaker  contains  no  distinct  specification  of  the 
amounts  due  for  materials  and  work,  respectively.  This  objec- 
tion is  founded  upon  the  rejection  of  the  appended  account,  as 
part  of  the  claim.  That  shows  distinctly  how  much  is  claimed 
for  hauling. 

The  fifth  exception  to  the  claim  was  not  argued.  There  is 
nothing  in  it. 

These  views,  in  a£Srmance  of  the  validity  of  the  liens,  make 
it  unimportant  to  decide  the  other  question  made  on  the  argu- 
ment, namely,  whether  subsequent  incumbrancers  can  be  ad- 
mitted to  object  deficiencies  in  the  statement  in  avoidance  of  the 
lien.  But  upon  this  point  we  entertain  no  doubt.  Until  now, 
their  right  to  do  so  has  never  been  questioned.  It  was  per- 
mitted, without  objection,  in  the  much-contested  case  of  Thomas 
V.  James,  7  Watts  &  S.  881;  no  one  dreaming  of  a  doubt.  A 
claim  filed  is  not  in  the  nature  of  a  judgment  pronounced  by  a 
^ourt.  It  is,  as  was  decided  at  the  present  term,  but  a  means, 
partaking  of  the  character  of  process,  of  enforcing  a  statutory 
lien.  It  comes  not,  therefore,  within  the  principle  upon  which 
the  doctrine  of  Bauer's  Appeal,  5  Id.  473,  and  other  similar 
cases,  is  based.  This  is  proved  by  the  whole  scope  of  the  act 
of  1836,  and  particularly  by  the  provisions  of  sections  6,  9, 13, 
23,  and  25,  which  evidently  contemplate  and  provide  modes 
for  the  interference  of  mortgagees,  judgment  creditors,  and  other 
incumbrancers,  having  no  estate  in  the  premises  bound. 

Decree  affirmed. 

Mbchaxic^s  Liek  Cebtifigate,  What  should  Contain  under  Pknn- 
ffTLVANiA  Statute:  See  Shaw  v.  Barnes,  47  Am.  Deo.  399,  and  cases  cited  Id 
notes.  As  to  the  requirements  of  such  certificate  under  Conneotioat  statute^ 
«ee  Bank  qf  CluxrletUm  ▼.  Curtiss,  46  Id.  325. 

EsTATia  AND  Interests  Atteoted  bt  Mechanic's  Lien:  See  note  tt 
Lffom  V.  McO%feff,  45  Am.  Deo.  67S-6S0,  where  this  snbject  is  discntied. 
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BlilGHT  V.  SCHENOK. 

[10  PximSTLTAMA  Stats.  385.] 

Gbantob  can  not,  bt  Subsequent  Conduct,  Affecf  ob  Dimx  Tixlx,  if,. 
at  the  time  of  the  acknowleilgment  and  execution  of  his  deed,  he  hut- 
performed  acts  amounting  to  a  delivery. 

Becobdino  of  Deed,  although  not  Conclusive  as  to  its  Dslivbbt,  it- 
strong  evidence  thereof  in  the  hands  of  an  innocent  purchaser. 

Leavcio  Deed,  Pbopeblt  Acknowledged,  Signed,  and  Sealed,  in  the- 
possession  of  the  officer  who  takes  the  acknowledgm^it,  withoat  the 
grantor's  doing  or  saying  anything  to  qualify  the  delivery,  is  sufficient  to- 
vest  the  title  in  the  grantee,  although  he  be  not  present;  and  the  grantor 
can  not,  by  subsequent  instructions,  limit  the  effect  of  such  acta  to  a- 
mere  delivery  in  escrow. 

Acceptance  of  a  Deed,  if  fob  the  Benefit  of  the  Gbanteb,  will  be  pre- 
sumed, unless  the  contrary  appears. 

Bubden  of  Pboof  to  Show  that  Deed  Duly  Kecobded  was  never  delir* 
ered  is  on  the  grantor,  in  an  action  ol  ejectment  against  an  innooent 
purchaser. 

Deed  Delivebed  by  One  with  Whom  It  has  been  Left  in  Escbow,  before- 
the  performance  of  the  condition  on  which  the  delivery  was  authorized, 
is  not  void  in  the  hands  of  an  innocent  purchaser. 

Attobney  in  Fact  of  Assignee  for  the  Benefit  of  Cbeditobs  may  make 
a  deed,  although  the  assignment  conveys  no  authority  on  the  assignee 
to  appoint  an  attorney. 

EjEcncENT.  In  1834,  James  and  Thomas  Darracb  were  the- 
owners  of  the  premises  in  dispute.  Daring  such  year,  Thomafr 
assigned  his  property  to  the  plaintiff.  The  defendant  claimed 
title  under  a  deed  from  the  assignees  to  James,  purporting  ta 
have  been  made  by  Thomas  Bradford,  their  attorney  in  fact^ 
and  a  subsequent  deed  from  James  to  him.  The  assignment 
contained  no  delegation  of  power  to  the  assignees  to  appoint  aa 
attorney.     The  further  facts  appear  in  the  opinion. 

Cuyler,  for  the  plaintiff  in  error. 

V.  L.  Bradford  and  Scott,  for  the  defendants  in  error. 

By  Court,  Roqebs,  J.  In  Soitverbye  v.  Arden,  1  Johns.  Ch^ 
240,  it  is  ruled  that  the  declarations  of  the  intention  or  under- 
standing of  a  grantor,  different  from  the  intent  apparent  on  the 
face  of  the  deed  or  of  conditions  annexed  to  it,  to  be  effectual, 
must  be  made  at  the  time  of  executing  it.  That  if,  at  the  time 
of  executing  a  deed,  there  was  no  delivery  or  intention  to  de- 
liver— these  are  facts  which  should  be  explicitly  proved  by  the 
grantor.  If,  therefore,  the  acts  and  declarations  of  Mr.  Brad- 
ford, at  the  time  of  the  execution  and  acknowledgment  of  the 
deed,  amounted  to  a  deliveiy,  his  subsequent  conduct  the  next 
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day  can  not  affect  or  divest  the  title.  The  question  must  bo  ex- 
amined in  reference  to  that  point  of  time,  throwing  entirely  out 
of  Tiew  what  the  witness  proved  afterwards  took  place. 

The  fifth  section  of  the  act  of  1715  enacts  that  all  recorded 
deeds^  etc.,  shall  have  the  same  force  and  effect  for  giving  pos- 
session and  seisin,  and  making  good  the  title  and  assurance  of 
lands,  tenements,  and  hereditaments,  as  deeds  of  feoffment  with 
livery  of  seisin,  or  deeds  enrolled  in  any  of  the  king's  courts 
of  record  at  Westminster  have,  in  the  kingdom  of  Great  Britain. 

Novir,  although  recording  the  deed  is  not  an  absolute  delivery, 
but  only  evidence  of  it,  as  is  ruled  in  Chess  v.  Chess,  1  Pen.  & 
W.  34  [21  Am.  Dec.  850],  yet,  as  the  fact  of  delivery  is  the  as- 
surance of  the  title  in  the  hands  of  an  innocent  purchaser,  it  is 
entitled  to  great  weight  and  consideration.  A  purchaser  for 
value  has  a  right  to  act  on  the  faith  that  it  has  been  signed, 
sealed,  delivered,  and  acknowledged,  as  it  purports  to  be,  in 
proper  form  and  by  proper  parties.  He  can  not  suppose  it  was 
surreptitiously  taken  from  the  grantor,  and  put  on  record  by 
circumvention  and  fraud;  and  hence,  as  is  decided  in  Souverbye 
V.  Arden,  already  cited,  before  he  can  be  deprived  of  his  prop- 
erty, the  facts  which  avoid  his  title  must  be  proved  by  the 
grantor  by  the  most  unexceptionable  testimony.  Has  the  plaint- 
iff made  out  such  a  case  as  avoids  the  deed,  depends  mainly  on 
the  testimony  of  Mr.  Bradford,  who  proves  that  he  went  to  the 
office  of  the  alderman,  found  the  deed  there  already  executed  by 
the  co-assignee;  that  he  signed  and  acknowledged  it  himself, 
without  any  qualification,  and  went  away,  leaving  the  deed 
where  he  had  found  it.  It  is  true,  he  went  the  next  day  to  the 
office  of  Curtis,  the  agent  of  both  parties,  and  told  him  not  to 
deliver  any  of  the  deeds,  where  the  purchasers  were  to  pay 
money,  until  he  received  the  money.  If  the  act  of  Mr.  Brad- 
ford, at^  the  office  of  the  alderman,  was  in  law  a  delivery,  his 
subsequent  acts  can  have  no  effect  in  divesting  a  title  already 
vested  in  the  grantee:  Souverbye  v.  Arden,  1  Johns.  Ch.  240. 
That  the  deliveiy  was  complete  when  the  grantors  declared  be- 
fore the  prox)er  officer,  that  they  signed,  sealed,  and  delivered 
the  deed,  without  saying  or  doing  anything  to  qualify  the  de- 
livery, is  well  settled  on  authority.  If  the  grantee  had  been 
present  at  the  time,  either  personally  or  by  agent,  no  person  would 
doubt  that  the  title  vested;  but  it  is  ruled  that  this  will  not  pre- 
vent its  taking  effect  as  a  good  deed.  Thus,  in  Oamons  v. 
Knight,  6  Bam.  &  Cress.  671,  and  Lloyd  v.  Bennett,  8  Car.  &  P. 
121,  the  principle  deduced  by  Mr.  Justice  Bayley,  in  a  most 
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elaboriite  reriew  of  all  the  authorities,  is,  that  when  an  instm- 
ment  is  formally  sealed  and  delivered,  and  there  is  nothing  to 
qualify  the  deliyery  but  the  keeping  of  the  deed  in  the  hands  of 
the  executing  party — nothing  to  show  that  he  did  not  intend  it 
to  operate  immediately — that  is  a  valid  and  effectual  deed,  and 
that  delivery  to  the  party  who  is  to  take  by  it,  or  any  other 
person  for  his  use,  is  not  essential. 

But  this  case,  be  it  remarked,  is  stronger  than  the  case  cited; 
for  there  was  not  only  a  complete  and  unconditional  acknowl- 
edgment of  the  signing  and  delivery,  but  the  grantor  did  not 
even  retain  the  deed,  but  left  it  with  the  magistrate.  Shepherd, 
in  his  Touchstone,  p.  57,  lays  it  down  that  delivery  to  a  stranger 
will  be  a  sufficient  delivery  if  he  has  authority  to  receive  it,  or  if 
made  for  the  use  and  on  behalf  of  the  grantee.  Delivery  to  a 
third  person  for  the  use  of  the  party  in  whose  favor  the  deed  is 
executed,  where  the  grantor  parts  with  all  control  over  the  deed, ' 
makes  the  deed  effectual  from  the  instant  of  such  delivery, 
although  the  person  to  whom  the  deed  is  so  delivered  be  not  the 
agent  of  him  to  whose  benefit  the  deed  is  made.  Can  there  be 
any  question,  says  Balyey,  J.,  in  Oamona  v.  Knight^  that  deliv- 
ery to  a  third  person  for  the  use  of  the  party  in  whose  favor  the 
deed  is  made,  when  the  grantor  parts  witii  the  whole  control 
over  the  deed,  makes  the  deed  effectual  from  the  instant  of  such 
delivery?  The  law  vnll  presume,  if  nothing  appears  to  the  con- 
trary, that  a  man  will  accept  what  is  for  his  benefit.  The  cases 
cited  show  conclusively  that  the  presence  of  the  grantee  is  not 
essential,  nor  does  it  alter  the  case  that  the  magistrate  was  not 
the  agent  of  the  grantee.  The  delivery  is  good,  notwithstand- 
ing, if  he  parts  with  all  control  over  the  deed;  if  he  parts  with  it 
without  any  qualification,  the  title  vests  from  the  instant  it  is  so 
delivered.  It  is  not  pretended  that  at  the  time  the  deed  was 
eigned,  sealed,  delivered,  and  acknowledged  there  teas  any  con- 
dition, qualification,  or  explanation  whatever. 

The  condition  or  qualification,  if  any,  was  made  to  Mr.  Curtis 
on  the  following  day;  but  that  was  too  late,  as  it  was  not  until 
the  title  was  vested  in  the  grantee.  To  the  same  effect  is  Lloyd 
V.  Bennett,  8  Car.  &  P.  124.  There  a  person  made  a  deed  of 
gift  of  all  his  real  estate  to  his  daughter;  he  signed  and  sealed 
it,  and  no  one  being  present  but  the  attesting  witnesses  he  said: 
"  I  deliver  this  as  my  act  and  deed.''  After  this  he  desired  a 
third  person  to  keep  it,  and  not  deliver  it  to  his  granddaughter 
till  he  was  dead,  it  being  suggested  to  him  that  she  might  other- 
wise take  his  property  from  him  in  his  life-time;  it  was  held  that 
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the  deliveiy  of  ihe  deed  was  complete.  It  is  oonteDded  with 
great  force  that  the  deed  being  jpeilect  in  form  and  complete, 
it  being  dnly  recorded  and  the  grantee  in  possession,  a  third 
party  having  innocently  invested  his  money  on  the  faith  of  s^.ch 
circumstances,  it  rested  on  the  plaintiffs  to  show  strictly  that 
the  condition,  if  any,  was  not  complied  with.  The  plaintiff  in 
error  insists  that  tjie  grantee  ought  to  show  that  Blight  did  not 
deliver  the  deed,  that  he  had  not  received  the  purchase  money, 
or  that  Curtis  had  not  received  it.  We  deem  these  facts  im- 
portant, and  are  of  opinion  that  the  burden  of  })roving  this  was 
thrown  on  the  grantor.  There  was  no  evidence  that  the  deed 
had  not  been  delivered  by  Blight,  one  of  the  grantors;  that  he  bad 
not  received  the  purchase  money,  except  what  amounts  to  little, 
if  anything,  that  he  does  not  charge  himself  vnth  it  in  a  subse- 
quent and  separate  account;  nor  was  therer  any  evidence  that 
Curtis  had  not  received  the  purchase  money,  except  the  testi- 
mony of  Mr.  Bradford,  that  he  never  accounted  for  it  to  him, 
nor,  so  far  as  he  knew,  to  any  other  person.  As  the  burden  of 
proof  is  on  the  grantor,  he  must  establish  these  facts,  even  if 
it  be  necessary  to  examine  Mr.  Darrach  for  that  purpose.  If 
the  attesting  witnesses  had  been  present  at  the  time  of  the  exe- 
cution of  tiie  deed  before  the  alderman,  they  must  have  been 
called  by  the  grantor:  Markley  v.  SwarUlander,  8  Watts  &  S. 
172;  but  as  they  were  not  present,  a  condition  attached  to  the 
delivery  at  that  time,  may,  I  agree,  be  proved  by  others,  as  the 
alderman  for  example. 

But  it  is  unquestionable  law,  that  a  deed  can  not  be  made  an 
escrow  by  any  other  declarations  than  are  made  at  the  time  of 
signing  and  executing  the  instrument.  This  is  so  held,  in 
effect,  in  Souverbye  v.  Arden,  1  Johns.  Ch.  240,  where  it  is  ruled, 
as  has  been  already  said,  that  the  declarations  of  the  intention 
or  understanding  of  a  grantor,  different  from  the  intent  appar- 
ent on  the  face  of  the  deed,  or  of  a  condition  annexed  to  it,  to 
be  effectual,  must  be  made  at  the  time  of  executing  it.  It  is 
the  duty  of  the  grantor,  as  the  chancellor  truly  says,  to  speak 
then,  and  declare  his  intentions,  if  any  he  has,  inconsistent  with 
the  natural  and  necessary  result  of  the  solemnity. 

The  general  principle  of  law  is,  that  the  formal  act  of  signing, 
sealing,  and  delivery,  is  the  perfection  and  consummation  of 
the  deed;  and  it  lies  with  the  grantor  to  prove  clearly  that  the 
appearances  were  not  consistent  with  the  truth.  The  presump- 
tion is  against  him,  and  the  task  is  on  him  to  destroy  that  pre* 
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Bninption  by  clear  and  positiTe  proof  that  there  was  no  deliyeiy, 
and  that  it  was  so  understood  at  the  time. 

But,  granting  the  deed  was  deposijbed  with  Curtis,  as  an 
escrow,  to  be  delivered  only  on  the  performance  of  a  special 
condition,  and  in  violation  of  his  instructions,  he  delivered  the 
deed  v^ithout  exacting  payment,  does  that  avoid  the  title  of  the 
defendant,  who  is  a  bona  fide  purchaser  vnthout  notice  ?    This 
is  the  next  question.     The  first  reflection  which  strikes  us  is 
tliat,  if  a  title  may  be  avoided  under  such  circumstances,  no 
purchaser  is  safe.     This  is  a  strong  case,  for  here  the  defendant 
is  an  innocent  purchaser  for  value.     He  invests  his  money  on 
the  faith  of  the  solemn  acts  and  declarations  of  the  plaintiff. 
These  acts  and  declarations  were  made  before  a  magistrate,  duly 
empowered  for  that  purpose,  certified  to  by  him  in  proper  form, 
duly  recorded  on 'the  records  of  the  county,  which,  by  the  act 
of  1715,  is  to  have  the  same  force  and  effect  for  giving  posses- 
sion and  seisin,  and  making  good  the  title  and  assurance  of  the 
law,  as  a  deed  of  feoffment,  with  livery  of  seisin,  etc.     More- 
over, it  appears  that,  at  the  time  of  the  purchase,  the  vendee 
was  in  the  actual  possession  of  the  premises.     There  v^as,  there- 
fore, nothing  to  put  him  on  his  guard.     It  must  require  a  very 
strong  case,  as  the  plaintiff  in  error  justly  contends,  to  i)ermit 
a  grantor  to  aver  against  the  confidence  thus  reposed  in  his  acts 
and  declarations,  exactly  the  opposite  of  those  acts  and  decla- 
rations; to  say,  after  acknowledging  before  the  proper  ofiQcer 
of  the  law  that  he  delivered  the  deed,  that  he  never  delivered 
it,  and  having  acknowledged  that  he  received  the  purchase  money, 
that  he  never  received  it. 

The  case  of  PraU  v.  ffolman,  16  Vt.  630,  is  in  point.  That 
case  rules  that,  where  the  grantor  in  a  deed  of  land  delivered 
the  deed  to  the  agent  of  the  grantee,  with  directions  not  to  de- 
liver the  deed  without  payment  by  the  grantee  of  a  simi  of 
money,  and  the  agent  delivered  the  deed  to  a  third  party,  for  the 
grantee,  such  third  person  promising  to  pay  the  grantor  the  sum 
claimed,  that  the  deed  became  operative,  apd  there  was  a  suffi- 
cient delivery,  notwithstanding  the  agent  did  not  comply  with 
his  instructions.  Chief  Justice  Williams  considered  it  a  very 
plain  case.  It  is  not  necessary  for  us  to  go  as  far  as  this  case 
extends,  for  the  delivery  was  held  complete  as  between  the 
grantor  and  grantee,  the  court  saying,  the  remedy  is  against  the 
grantee  to  recover  the  sum  unpaid,  in  a  proper  action.  But,  if 
the  title  is  good,  as  between  the  immediate  parties  to  it,  and  thai 
it  is  so,  unless  the  transaction  is  tainted  with  fraud,  I  have  no 
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doubty  how  much  more  so  in  the  case  of  an  innocent  purchaser  I 
The  defendant  is  in  possession,  and  has,  moreover,  a  legal  title; 
the  plaintiff  can  not  succeed,  except  bj  showing  not  merely  an 
equal,  but  a  superior  equity.  But  his  only  equity  is,  that  he  ba» 
not  received  his  purchase  money;  and,  as  the  plaintiff  justl> 
contends,  his  equity  is  equal,  for  he  has  paid  his  purchase 
money.  But,  where  the  equities  are  equal,  as  has  been  often 
decided,  the  legal  title  must  prevail.  It  is  a  wholesome  maxim 
of  the  law,  that,  where  one  of  two  innocent  persons  must  suffer 
a  loss,  and  a  fortiori  in  cases  where  one  has  misled  the  other, 
he  who  is  the  cause  or  occasion  of  that  confidence  by  which  the 
loss  has  been  caused  or  occasioned,  ought  to  bear  it.  A  party 
who  enables  another  to  commit  a  fraud  is  answerable  for  the 
consequences;  so,  if  a  party  says  nothing,  but,  by  his  expressive 
silence,  misleads  another  party  to  his  injury,  he  is  compellable 
to  make  good  the  loss,  and  his  own  title  is  made  subservient  ta 
the  confiding  purchaser.  This  is  text  law:  Story's  Eq.,  sees. 
388,  439;  1  Fonbl.  Eq.,  b.  1,  c.  8,  sec.  4,  n. 

Here  Curtis,  who,  it  is  alleged,  delivered  the  deed  contrary  to 
his  instiu.'rUons,  was  the  agent  of  the  grantor.  If  a  man  em- 
ploys an  incompetent  or  unfaithful  agent,  he  is  the  cause  of  the 
loss  so  far  as  an  innocent  purchaser  is  concerned,  and  he  ought 
to  bear  it,  except  as  against  the  party  who  may  be  equally  neg- 
ligent in  omitting  to  inform  himself  of  the  extent  of  the  author- 
ity, or  may  commit  a  wrong  by  acting  knowingly  contrary  to 
them. 

But  this  principle  must  not  be  extended  to  a  person  who  has 
no  possible  means  of  protecting  himself,  who  acts  on  the  pre- 
sumption that  the  records  of  the  couniy  are  not  intended  to 
mislead,  but  speak  the  truth,  that  the  acts  and  declarations  of 
the  grantor  are  such  as  they  purport  to  be.  If  the  grantor  is 
injured  by  the  conduct  of  his  agents,  the  remedy  is  against 
them;  surely  there  is  no  reason  that  it  should  affect  an  innocent 
purchaser,  who  pays  his  money  on  the  faith  that  his  title  is 
good.  Nor  is  it  any  answer  that  he  may  protect  himself  by 
proper  covenants.  This,  in  many  cases,  may  be  impracticable, 
and  would  amount  to  this,  to  discourage  all  sales  or  transfers  of 
property  whatever.  This  case  was  ruled  on  the  idea  that  the 
title  of  the  original  purchaser  was  void.  The  court  instructs^ 
the  jury  that  the  hinge  on  which  the  case  turns  is,  whether- 
Darrach  got  the  deed  from  Curtis  without  paying  the  purchase 
money.  **  If  you  find  he  did,  it  is  my  business  to  tell  you  the 
deed  is  worth  no  more  in  his  hands  than  a  blank  sheet  of  paper. 
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mod  the  defendant  can  not  make  title  to  it,  whether  he  knew 
of  the  original  defect  or  not.     Without  delivery  by  the  grant- 
*  ors,  or  some  one  authorized  by  tiiem,  the  deed  is  imperfect,  or 
rather  no  deed  at  all,  and  it  can  not  be  delivered  on  the  author- 
ity of  the  grantors,  except  on  the  condition  prescribed  by  them." 
-Again,  the  court  say  that  "  if  he  (Curtis)  delivered  the  deed 
without  having  received  the  purchase  money,  it  was  an  incom- 
plete deed,  or  rather  no  deed  at  all,  and  it  would  remain  so, 
even  in  the  hands  of  an  innocent  purchaser,  to  this  day;  and  I 
say  to  you,  by  way  of  direction,  as  matter  of  law,  of  which 
it  is  the  business  of  the  court  to  judge,  that  it  would  confer  no 
4itle  on  defendant  or  to  anybody  else."    But  this  is  an  errone- 
'Ous  view  of  the  law,  for,  as  is  ruled  in  PraU  v.  Eolman,  16  Vt.  ' 
^30,  the  deed  is  ox)erative,  there  being  a  sufficient  delivery,  not- 
withstanding the  agent  did  not  comply  with  his  instructions. 
It  is  not  the  case  of  condition,  but  the  ordinary  case  of  a  breach 
of  instructions,  which  at  most  makes  the  deed  voidable,  but  not 
vvoid. 

The  agent  has  the  power  to  deliver  the  deed,  and  when  he 
•does  not  comply  with  his  instructions,  he  becomes  answerable 
to  his  principal.  If  this  principle  be  sound,  the  deed  would  be 
woid  by  the  omission  to  receive  one  cent  of  the  purchase  money, 
«  proposition  which  would  shock  the  common  sense  of  every 
man. 

It  would  be  incapable  of  conformation,  as,  in  the  language  of 
'the  chief  justice,  it  would  be  no  deed  at  all — ^a  mere  sheet  of 
fblank  paper,  conferring  no  title  on  the  original  purchaser,  or 
•on  an  innocent  purchaser  from  him.     On  this  branch  of  the 
•case,  the  defendant  in  error  relies  on  Van  Amringe  V.  Morion^  4 
Whart.  382  [34  Am.  Dec.  517],  and  Arrison  v.  Harmstead,  2  Pa. 
St.  195,  the  former  of  which  he  contends  to  be  on  all  fours 
in  principle  with  the  ruling  of  the  chief  justice  in  the  present 
•case.     With  all  due  respect,  I  must  say,  I  see  but  little  resem- 
blance between  the  cases.  That  case  was  ruled  on  the  principle 
^hat  the  deed  was  void,  there  being  no  delivery  at  all,  either  by 
^e  grantor  himself  or  by  any  person  having  the  semblance  of 
tiuthority.     The  point  decided  in  that  case  is,  that  if  a  deed, 
^hich  has  been  executed  and  acknowledged  by  the  grantor, 
with  a  blank  for  the  grantee's  name,  bo  surreptitiously  and 
fraudulently  taken  from  the  grantor's  house,  and  the  blank 
'  £lled  up,  no  title  passes,  and  a  bona  fide  purchaser,  for  a  valu- 
'  jible  consideration,  from  the  person  holding  the  deed,  stands  in 
ijjo  better  Eituotion  than  such  fraudulent  holder,  e8X)ecially  il 
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Uie  original  grantor  remains  in  possession  of  the  property.  In 
the  first  place^  be  it  remarked,  the  deed  was  incomplete,  being 
executed  by  the  grantor  with  a  blank,  negativing  all  idea  of  a 
formal  delivery.  The  deed  was  fraudulently  taken  from  his 
possession,  by  a  person  not  having  the  slightest  authority  to  da 
so;  the  blank  filled  up  by  him,  and  delivered  to  the  grantee. 
It  is  truo  the  deed  was  kept  by  the  grantor  locked  in  his  drawer, 
and  that  he  trusted  the  key  to  his  brother,  who  was  induced  by 
the  grantee  to  fill  up  the  deed  and  deliver  it  to  him,  without  the 
grantor's  knowledge  or  consent,  and  contrary  to  his  instractions. 
at  the  time  he  trusted  the  key  to  him.  There  was,  therefore,  no- 
power  in  him,  general  or  limited,  and  there  was  no  such  negli- 
gence or  default  in  the  grantor  as  could  postpone  his  rights;  for 
the  mere  custody  or  superintendenoe  of  prox)erty,  as  in  the  case^ 
of  a  servant  or  friend,  gives  no  authority  to  dispose  of  it,  either 
express  or  implied. 

The  deed  was  simply  void.  Besides,  the  case  shows  that  the 
original  grantor  remained  in  the  possession,  which,  of  itself,, 
served  to  put  the  purchaser  on  inquiry.  In  Van  Amringe  v. 
Marlon,  the  deed,  as  between  the  grantor  and  grantee,  was  a  mere- 
nullity— a  blank  sheet  of  paper — no  deed  at  all.  As,  then,  the- 
grantee,  who  was  himself  a  party  in  the  fraud,  had  not  even  a. 
semblance  of  title,  he  could  pass  none  to  another,  although  thai 
pei^on  was  an  innocent  purchaser  for  value.  In  Van  Amringe^ 
V.  Morton,  the  distinction  is  taken  between  a  void  and  voidable 
deed,  in  reference  to  its  effect  on  an  innocent  purchaser.  On. 
that  distinction  it  was  that  the  case  of  Price  v.  Junhin,  4  Watts^ 
85  [28  Am.  Dec.  685],  was  ruled.  It  is  also  applicable  to  all 
cases  of  fraudulent  sales;  for,  although  the  title  is  a  voidable  one 
as  between  the  original  parties,  yet,  as  respects  a  subsequent  and 
innocent  purchaser,  the  title  is  good. 

We  perceive  no  error  in  charging  that,  as  an  act  of  confima- 
tion,  the  covenant  not  to  issue  execution  has  no  effect.  The 
covenant  extends  only  to  the  real  estate  situate  in  the  county  of 
Philadelphia,  of  which  the  said  James  Darrach  was  seised  or 
possessed  at  the  time  the  judgment  was  obtained.  The  property 
in  question  did  not  pass  to  James  Darrach  until  after  the  rendi- 
« tion  of  the  judgment.  It  was  after-acquired  property,  according 
to  the  defendant's  own  showing.  Besides,  Mr.  Bradford  testifies 
that,  at  the  time  he  executed  that  instrument,  he  was  ignorant 
of  the  fact  that  Darrach  had  obtained  possession  of  the  deed, 
etc. ,  without  payment  of  the  purchase  money. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Dblivxbt  ov  Dxed,  What  Amounts  to,  and  when  need  not  be  made  to 
grantee  personally:  See  Farrar  v.  Bridges,  42  Am.  Dec  439,  and  note  citing 
prior  cases  in  this  series;  also,  MerrilU  v.  Sw^fl,  46  Id.  315. 

Grantee's  Assent  to  Deed  is  Presumed  when  Beneficial  to  Him: 
MerrilU  v.  Sw\ft,  46  Am.  Dec  315;  Pttxoey  v.  TUUm,  45  Id.  365,  and  note 
citing  prior  cases  in  this  series. 

Deuvert  of  Deed  in  Escrow:  See  Perry  v.  Paaermm,  42  Am.  Dec  424, 
and  note;  Fotier  v.  Mansfield,  37  Id.  154,  and  note;  Jlichs  v.  Goode,  Id.  677, 
and  note  citing  prior  cases  in  this  series:  Shirley  v.  Ayres,  45  Id.  546. 

The  frincipal  case  is  cited  to  the  effect  that  where  a  deed  has  been  exe- 
cuted and  left  with  the  execatant  in  the  cnstody  of  another,  the  law  regards 
the  transaction  as  a  delivery  to  the  grantee,  and  will  consider  the  costodian 
as  agent  for  him  for  such  purpose:  Piper* b  Esiate,  11  Phil.  142;  Booth  ▼. 
Wmam$,  Id.  270. 


Fralet  v.  Bispham, 

[10  PsirysTi.TAinA  8xatb,  830.] 

8alk  of  Goods  bt  Sample  Impues  a  Warranty  bt  the  Vendor  that 
the  goods  sold  will  correspond  in  kind  with  the  samples,  but  not  in 
quality,  in  the  absence  of  fraud  or  any  express  warranty. 

Account  Stated  does  not  Lie  for  Damages  for  Breach  of  a  oontrsct, 
where  there  has  been  no  actual  settlement  or  adjustment  between  the 
partiee. 

The  declaration  contained  seTeral  counts,  one  founded  upon 
a  breacli  of  warranty  on  the  sale  of  tobacco,  and  another  on  an 
account  stated.  Upon  the  trial  the  plaintiffs  offered  in  evidence 
certain  letters  written  by  them  to  the  defendants,  in  which  they 
claimed  to  be  reimbursed  for  the  loss  sustained  by  them,  and 
then  offered  to  prove  that  the  defendants  had  paid  no  attention 
to  such  letters.  The  evidence  was  excluded,  and  the  plaintiffi 
nonsuited.     The  further  facts  appear  in  the  opinion. 

O.  W.  Biddle,  for  the  plaintiffs  in  error. 

£r.  A,  Scott  and  Scott,  for  the  defendants  in  error. 

By  Court,  Coulter,  J.  This  cause  was  closely  argued,  and  with 
much  ability.  But,  after  all,  the  court  are  of  opinion  that  no 
warranty  was  established  which  was  competent  to  go  to  the  jury, 
under  either  of  the  courts  in  the  narr.  The  cause  seems  to  be 
conclusively  governed  by  the  case  of  Borrebins  v.  Bevan,  3 
Bawle,  23  [23  Am.  Dec.  85],  in  which  the  doctrine  of  Chandelor 
V.  Lopus,  Cro.  Jac.  4,  is  dismissed  with  disapprobation,  and 
the  rule  established  that,  in  all  sales  of  goods  by  bills  of  par- 
cels, samples,  etc. ,  there  is  an  implied  warranty,  that  the  article 
delivered  shall  correspond  in  specie  with  the  commodity  sold. 
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unless  there  are  facts  and  circumstances  to  show  that  the  pur- 
chaser took  upon  himself  the  risk  of  the  kind  as  well  as  the 
qualiiy  of  the  commodity  purchased.  If  that  case  means  any- 
thing, it  means  this,  that  when  the  thing  is  sold  by  sample,  and 
without  express  warranty,  the  purchaser  takes  it  at  his  own  risk, 
unless  it  should  prove  to  be  an  article  different  in  kind;  all 
gradations  in  quality  are  at  the  hazard  of  the  buyer.  But  if  an 
article  was  sold  as  a  diamond,  and  turned  out  to  be  glass,  or 
when  the  thing  was  sold  as  tea,  and  was,  in  fact,  chaff,  the  ven- 
dor would  be  responsible;  thus  rendering  the  seller  liable  for  a 
difference  in  kind,  but  not  for  a  difference  in  quality.  Whether 
the  rule  in  Chandelor  v.  LaptLS,  to  wit,  express  warranty  or  fraud, 
in  all  cases,  both  as  to  kind  and  quality,  was  better  than  the  one 
established  in  Borrekina  t.  Bevan,  is  a  matter  of  little  import  now. 
It  is  useless  to  wander  darkling  among  the  dust  and  mist  of  old 
cases,  to  determine  which  was  best,  or  most  authoritatively 
recognized.  Borreldns  v.  Bevan  has  been  repeatedly  acknowl- 
edged by  this  court,  and  is  now  the  law;  that  is  sufficient.  Let 
us  test  this  case  by  it.  The  sale  by  the  bill  of  parcels,  with 
which  perhaps  the  sample  corresponded,  was  of  sweet-scented 
Kentucky  leaf  tobacco.  It  is  not  pretended  that  the  article  de- 
livered was  not  tobacco,  nor  that  it  was  anything  else  than  Ken- 
tucky leaf  tobacco.  But,  it  is  alleged  and  proved,  that  it  was  of 
inferior  quality,  and  perhaps  not  very  sweet-scented.  The  wit- 
nesses examined  at  Liverpool  say  that  it  was  of  a  low,  mean 
quality.  The  gist  of  the  whole  case,  on  the  part  of  the  plaint- 
iffs, is,  that  the  tobacco  delivered  was  not  of  a  quality  equal  to 
the  sample,  but  of  inferior  flavor,  taste,  and  quality.  It  was  in 
specie  Kentucky  leaf  tobacco,  in  kind  the  same  as  the  article 
sold. 

Indeed,  the  gravamen  of  the  plaintiffs'  narr,,  and  the  allega- 
tion in  their  own  letter,  is,  that  the  article  delivered  was  inferior 
in  quality  to  that  sold  by  sample  and  bill  of  parcels.  And  in 
such  cases,  by  the  law  of  this  state,  as  well  established,  there 
being  neither  express  warranty  nor  imputed  fraud,  the  risk  falls 
on  the  buyer. 

The  court  were  right  in  rejecting  the  paper  containing  the 
claim  of  the  plaintiffs,  although  it  had  been  sent  to  defendant 
before  suit  brought.  It  was  not  competent  evidence  on  the 
count  of  irmmul  compuiassenl,  or  account  stated,  and  it  was  not 
offered  on  any  of  the  other  counts. 

I  regard  the  paper  as  nothing  more  than  a  specification  of 
damages,  sustained  upon  an  alleged  breach  of  contract  on  the 
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part  of  defendant,  of  which  the  defendant  was  bound  tc  take 
no  notice  by  the  usages  of  trade  or  mercantile  law.  He  resisted 
the  whole  claim.  Insimul  computasaent  is  a  writ  that  lies  between 
two  merchants  or  other  persons,  upon  an  account  stated  between 
them.  In  such  case  the  law  implies  that  the  one  against  whom 
the  balance  appears  has  engaged  to  pay  it  to  the  other,  although 
thore  be  no  actual  promise.  But  here  is  no  account  between 
the  parties — no  insimul  compuiassenl;  nothing  but  a  contract 
between  the  parties  in  regard  to  a  particular  thing  or  transac- 
tion; and  which  contract  the  plaintiffs  say  the  defendant  has 
broken,  and  send  him  a  written  specification  of  losses  or  dam- 
ages. The  defendant  denies  that  he  has  broken  his  contract. 
It  is  not  a  case  of  account;  no  case  was  produced,  and  I  appre- 
hend none  can  be,  that  the  insimul  computasseni  extended  to 
damages  for  breach  of  contract  alleged  where  there  had  been 
no  actual  settlement  or  adjustment  between  the  parties.  We 
perceive  no  error  in  the  record. 
Judgment  affirmeu. 

Warranties  Impued  on  Sale  op  Goods  by  Sample:  See  notes,  and 
prior  coBCs  in  this  series  cited  therein,  to  SalUbury  v.  Slaitier,  32  Am.  Dec. 
437;  Moses  v.  Mead,  43  Id.  C76-680. 

Admlssiox  of  Correctness,  or  Silence  bbtond  Reasonable  Time, 
when  renders  an  account  an  account  stated:  Lanffdon  v.  Roant^  41  Am.  Deo. 
60;  Tassey  v.  Church,  39  Id.  65. 

The  principal  case  is  cited  to  the  effect  that  a  warranty  will  not  be 
implieil  except  in  cases  where  goods  are  sold  at  sea,  where  the  party  has  no 
opportunity  to  examine  them,  or  in  case  of  a  sale  by  sample,  or  of  provision* 
for  domestic  use,  in  Moore  v.  MeKinlay,  5  Cal.  472. 


Fisher  v.  Strickleb. 

(10  PKHMSTLTAiriA  STATB»  848.] 
AOREEJCBNT    BETWEEN    TwO    BROTHERS    TO    THE    EFFECT    THAT    UPON  THB 

Death  of  Eitiier  the  one  who  sun-ived  should  be  his  heir,  is  a  cove- 
nant to  stand  seised  to  uses,  and  is  not  in  conflict  with  the  law  of  Penn* 
sylvania,  either  as  affecting  the  colkteral  inheritance  tax  or  the  dower 
of  any  future  wife. 

Ejectment  by  one  of  the  heirs  of  Christian  Strickler,  deceased » 
for  a  portion  of  the  estate  of  such  deceased.  The  defendant 
was  a  brother  of  the  deceased,  and  claimed  the  whole  estate,  by 
virtue  of  an  agreement  between  him  and  his  brother,  which  was 
recorded  after  the  latter's  death,  by  which  they  agreed,  in  efifect, 
that  if  either  should  die,  without  issue,  the  survivor  should  be 


Digitized  by 


Google 


May,  1849.]       Commonwealth  u  Stauffer.  489 

the  sole  heir  of  the  one  deceased,  and  entitled  to  the  sole  pos^ 
session  and  ownership  of  his  estate.  Judgment  was  given  for 
the  defendant,  Hayes,  P.  J. ,  delivering  the  following  opinion : 
**  The  instrument  of  writing  set  forth  in  this  case,  is  what  is  tech- 
nically called  a  covenant  to  stand  seised  to  uses.  The  words 
are  sufficient  to  create  the  covenant,  the  intention  being  apparent 
on  the  face  of  this  deed,  that  each  party  should  stand  seised  to 
the  use  of  the  other  surviving  him,  under  the  circumstances 
stated.  And  the  consideration  of  natural  love,  though  not  ex- 
pressed, is  manifest  from  the  relation  of  the  parties;  and  as  this, 
being  consistent  with  the  deed,  might  be  averred  in  pleading, 
and  admitted  in  evidence,  it  is  not  essentially  necessary  that  it 
should  be  mentioned  in  the  instrument:  MUbum  v.  Salkald, 
Willes,  G73;  Bedell* s  Cane,  7  Rep.  40;  Crossing  v.  Scudamore,  1 
Vent.  137;  3  Cruise's  Dig.,  part  4,  p.  18G,  190.  Being  of  this 
opinion,  I  think  judgment,  on  the  case  stated,  should  be  for 
the  defendant." 

MaUhioty  for  the  plaintiff  in  error. 

Franklin^  for  the  defendant  in  error. 

By  Court,  Kooebs,  J.  After  a  careful  examination  of  the 
authoiities  cited,  we  concur  in  the  opinion  that  this  is  a  covenant 
to  stand  seised  to  uses.  The  judgment  is  therefore  affirmed,  for 
the  reasons  given  by  Judge  Hayes.  We  perceive  nothing  in  the 
conti*act,  as  contended,  in  conflict  with  the  law  oi  policy  of  this 
state,  either  as  it  affects  the  collateral  inheritance  tax  or  the 
dower  of  any  future  wife. 

Judgment  affirmed. 

Dekd,  whex  Construed  as  CJovenant  to  Stand  Seisbd  to  Uses:  See 
Bell  V.  Scammon,  41  Am.  Dec.  706,  and  notes  citing  prior  cases  in  this  series; 
ChanceUoT  v.  Windham^  42  Id.  411;  Davenport  v.  Wynne^  44  Id.  70,  and 
note;  RusaeU  v.  SwUzer,  63  Oa.  723,  citing  the  principal  case. 


Commonwealth  v.  Stauffeb. 

[10  PnCNSTLTANIA  StaTE,  350.] 

Subsequent  Condition,  in  Genehal  Restraint  of  Marriage,  when  an* 
nexed  to  a  devise  of  land,  is  not  void,  for  reasons  of  public  policy,  al* 
though  when  annexed  to  a  legacy  the  rule  is  otherwise. 

Case  stated.     The  opinion  states  the  facts. 

Eeisler  and  Parke^  for  the  plaintiff  in  error. 
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McElroy,  for  the  defendant  in  error. 

By  CJourt,  Gibson,  C.  J.  This  action  is  brought  for  surplus 
proceeds  of  land  devised  to  the  testator's  widow,  for  life,  on 
<K>ndition  not  to  marry;  but  sold  by  order  of  the  orphans'  court, 
for  payment  of  his  debts.  She  did  marry  shortly  after  the  sale; 
and  the  question  is,  whether  a  subsequent  condition,  in  general 
restraint  of  marriage,  when  annexed  to  a  devise  of  land,  is  void, 
for  reasons  of  public  policy.  When  annexed  to  a  legacy,  the 
<lecisions  of  the  ecclesiastical  courts,  followed  in  chancery,  have 
certainly  established  that  it  is;  and  so  the  rule  is  held  in  Penn- 
sylvania, both  at  law  and  in  equity,  as  is  shown  by  Mcllvaine  v. 
Oeiheny  3  Whart.  575,  and  Hoopes  v.  Dundas,  10  Pa.  St.  75. 
But,  it  is  said,  in  2  Powell  on  Dev.  282,  that  the  rule  of  the 
ecclesiastical  courts  in  legatory  cases  are  inapplicable  to  devises 
of  land,  or  money  charged  upon  it;  and  that  it  owes  its  existence, 
in  any  case,  to  the  ecclesiastical  judges,  who  borrowed  most  of 
their  rules  from  the  civil  law.  The  same  thing  is  repeated  in  1 
Jarm.  on  Wills,  836,  and  fortified  by  references  to  Beves  v. 
Heme,  5  Vin.  393,  pi.  46;  Harvey  v.  Aston,  1  Atk.  361;  Reynish 
V.  Martin,  3  Id.  330;  Stackpole  v.  Beaumont,  3  Ves.  96;  and  the 
<;ases  collected  in  Mr.  Sanders'  note  to  Harvey  v.  Aston;  to  which 
may  be  added  the  great  case  of  Fry  v.  Porter,  1  Mod.  308.  The 
ground  on  which  these  precedents  stand  is  the  indisputable  fact 
that  devises  of  land  are  governed,  not  by  the  Roman,  but  by 
the  common  law.  Yet,  a  mistaken  notion  has  been  entertained 
that  restraint  of  marriage,  to  be  valid  in  a  devise  of  land,  must 
not  be  gCDcral;  but  that  would  bring  such  a  devise  to  the  level 
of  a  bequest  of  chattels,  and  abolish  the  distinction  between 
legacies  and  devises  altogether.  Yet  the  notion  has  received 
<x)lor  from  the  very  same  text-writers,  who,  in  2  Powell  on  Dev. 
291,  and  1  Jarm.  on  Wills,  843,  have  asserted  that,  even  in  re- 
gard to  devises  of  land,  it  seems  to  be  generally  admitted  (by 
whom  ?)  that  unqualified  restrictions  on  marriage  are  void,  on 
grounds  of  public  policy;  though  the  point  rests,  they  say, 
rather  on  principle  than  decision.  I  know  of  no  policy  on 
which  such  a  point  could  be  rested,  except  the  policy  which,  for 
the  sake  of  a  division  of  labor,  would  make  one  man  nmintain 
the  children  begotten  by  another.  It  would  be  extremely  diffi- 
cult to  say  why  a  husband  should  not  be  at  liberty  to  leave  a 
homestead  to  his  wife,  without  being  compelled  to  let  her  share 
it  with  a  successor  to  his  bed,  and  to  use  it  as  a  nest  to  hatch  a 
brood  of  strangers  to  his  blood.  Such  is  not  the  policy  of  the 
statute  of  wills,  which  allows  a  man  to  devise  his  land  "  at  his 
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own  free-will  and  pleasure;"  nor  is  it  the  policy  of  tlie  common 
law,  wliich  allows  him  to  give  his  property  on  his  own  terms  or 
not  at  all;  and  if  he  might  not  do  the  one,  he  would  assuredly 
<lo  the  other:  so  that  it  is  not  easy  to  see  how  the  cause  of  pop- 
ulation would  be  promoted  by  binding  his  hands.  To  throw 
tho  widow  of  a  landless  merchant  on  her  dower  at  the  common 
law,  would  not  do  it.  It  may  be  the  present  policy  of  the  coun- 
try to  encourage  reproduction — though  the  time  will  certainly 
come  when  excess  of  population  will  be  a  terrific  evil  here,  as  it 
is  €lw*where— but  no  political  regulation,  which  looks  no  fur- 
ther than  inducements  to  second  marriage,  will  either  advance 
or  retard  it. 

It  is  therefore  hard  to  discern  the  policy  that  has  been  glanced 
at  b^  the  text- writers.  It  may  seem  to  them,  as  it  did  to  the 
judge  who  ruled  the  cause  below,  that  a  condition  in  general 
restraint  of  marriage  is  contrary  to  an  instinct  of  our  nature, 
which  it  would  consequently  be  sinful  to  oppose.  But  the  in- 
tercourse between  the  sexes  is  a  legitimate  subject  of  civil  regu- 
lation; for  the  land  would  be  filled  with  violence  and  blood  if  it 
were  not.  It  would  be  impious,  if  it  were  possible,  to  suppress 
it;  but  a  gift  on  condition  not  to  marry  leaves  the  donee  free  as 
air  to  do  anything,  at  pleasiire,  but  divert  it  to  uses  for  which 
it  was  not  intended.  The  truth  is,  the  notion  is  the  product 
of  the  Boman  law,  adopted,  as  it  was,  with  modifications,  by 
the  ecclesiastical  judges;  and  how  far  the  Bomans  were  driven, 
by  waste  of  life  in  their  ceaseless  wars,  civil,  servile,  and  for- 
■eign,  to  force  the  growth  of  population  by  concubinage  as  well 
as  marriage,  and  by  the  imposition  of  a  mulct  upon  celibacy,  is 
matter  of  school-boy  history.  But  that  the  rules  thus  borrowed 
have  not  been  eventually  applied  by  the  common-law  courts  to 
land,  is  shown  by  GoodrigJU  v.  Glazier,  4  Burr.  2512,  in  which 
it  was  ruled  that  a  prior  uncanceled  will  is  not  revoked  by  a 
subsequent  canceled  one;  a  precedent  followed  by  this  court  in 
Flinlham  v.  Bradford,  10  Pa.  St.  82.  In  Harvey  v.  Asian,  Com. 
729,  it  was  indeed  intimated  that  the  rule  of  the  ecclesiastical 
courts,  in  regard  to  conditions,  ought  to  be  followed  by  the 
other  courts,  for  the  sake  of  uniformity;  the  absiirdity  of  which 
was  forcibly  exposed  by  Lord  Bosslyn,  in  Slackpole  v.  Beaumont, 
8  Tes.  89:  "In  deciding  questions  that  arise  on  legacies  out  of 
land,'  said  he,  **  the  coui't  very  properly  followed  the  rule  which 
the  common  law  prescribes,  and  common  sense  supports,  to 
hold  the  condition  binding  where  it  is  not  illegal.  Where  it  is 
illegal,  the  condition  would  be  rejected,  and   the  gift  pure. 
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When  the  rule  came  to  be  applied  to  personal  estate,  the  court 
felt  the  difficulty,  upon  the  supposition  that  the  ecclesiastical 
court  had  adopted  a  positive  rule  from  the  civil  law,  upon 
legatory  questions,  and  the  inconvenience  of  proceeding  by  a 
different  rule  in  the  concurrent  jurisdiction  (it  ought  not  to  be 
called  so),  in  the  resort  to  this  court,  instead  of  the  ecclesiastical 
court,  upon  legatory  questions;  -which,  after  the  restoration,, 
wa«^  very  frequent,  and  in  the  beginning,  embarrassed  the  court. 
I/istinction  upon  distinction  was  taken  to  get  out  of  the  sup- 
posed difficulty.  How  it  should  ever  have  come  to  be  a  rule  of 
decision  in  the  ecclesiastical  court,  is  impossible  to  be  accounted 
for  but  ou  this  circumstance,  that  in  the  unenlightened  ages^ 
soon  after  the  revival  of  letters,  there  was  a  blind  superstitious 
adherence  to  the  text  of  the  civil  law.  They  never  reasoned, 
but  only  looked  into  the  books,  and  transferred  the  rules,  with- 
out weighing  the  circumstances,  as  positive  rtiles  to  guide  them. 
It  is  beyond  imagination,  except  from  that  circumstance,  how,^ 
in  a  Christian  country,  they  should  have  adopted  the  rule  of  the- 
civil  law,  with  regard  to  conditions  as  to  marriage.*' 

So  much  for  the  support  which  the  notion  receives  from  prin- 
ciple; and  now  for  the  support  which  it  receives  from  precedent. 
For  the  latter,  we  are  referred  to  the  supposed  inclination  of 
Lord  Ellenborough's  mind,  in  Ferrin  v.  Lyon,  9  East,  183, 
thought  to  be  intimated  by  his  remark  on  a  condition  not  to 
maiTy  a  man  of  Scottish  birth,  that  he  ''  saw  no  ground  to  hold 
the  condition  to  be  void,  as  being  in  general  restraint  of  mar- 
riage;" whence  an  inference  that  he  would  have  done  otherwise, 
though  the  gift  was  of  realty,  had  the  restraint  not  been  spe- 
cial. He  said  no  more,  however,  than  that  the  limited  terms  of 
the  condition  relieved  him  from  the  necessity  of  deciding  the 
broad  question;  from  which  no  more  can  be  inferred  than  that 
he  may  have  thought  it  a  debatable  one.  The  nisi  prius  opinion 
of  our  late  brother  Kennedy,  in  MiddleUm  v  Bice,  6  Pa.  L. 
Jour.  234,  is  more  formidable,  not  only  because  of  his  great 
learning  and  experience,  but  because  it  furnishes  the  only  direct 
authority  for  the  notion  that  is  to  be  found  in  the  English  or 
American  books.  But  it  is  directly  opposed  by  a  solemn  decision 
of  this  court  in  Bennett  v.  Robinson,  10  Watts,  348.  True;  that 
was  the  case  of  a  conditional  limitation,  but,  if  it  were  contrary 
to  the  law  of  nature,  it  would  be  equally  inoperative  as  a  condi- 
tion, either  in  respect  to  land  or  in  respect  to  a  legacy:  it  could 
not  be  good  as  to  the  one  and  bad  as  to  the  other.  But,  whether 
the  restraint  be  by  limitation  or  condition,  is,  in  a  vast  majority- 
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of  cases,  the  effect  of  accident,  depending  on  the' term  of  expres- 
sion habitual  V>  ihe  scrivener,  who  seldom  knows  anything  of 
thi3  technical  difference  between  them.  If  the  rule  of  the  ecclesi- 
astical courts  were  applicable  to  land,  it  would  be  easily  evaded 
by  using  words  of  limitation  instead  of  words  of  condition;  and 
thus  it  would  have  no  greater  effect  on  devises  in  restraint  of 
marriage,  than  the  statute  of  uses  had  on  trusts,  which  worked 
a  change  only  in  the  words  necessary  to  create  them. 

The  difficuliy  in  the  application  of  the  common-law  rule  to 
ihe  case  before  us,  is  the  want  of  an  entry  to  determine  the 
widow's  estate  for  the  condition  broken,  which  is  generally  nec- 
^sssary  to  divest  a  freehold,  though  not  to  divest  a  term  for  years. 
Here,  however,  an  entry  was  impossible,  for  the  land  was  sold 
before  the  widow's  marriage.  Had  the  condition  been  broken 
before  the  decree,  there  might  have  been  an  actual  entry,  though 
perhaps  even  then  it  would  not  have  been  indispensable;  but, 
since  it  has  been  converted,  her  right  to  the  money  substituted 
for  the  land,  is  extinguished  by  the  simple  adverse  claim  of  it. 
Her  administrator,  therefore,  is  not  entitled  to  recover. 

Judgment  reversed,  and  judgment  rendered  for  the  plaintiff 
for  three  hundred  and  thirty-four  dollars  and  costs  of  suit. 

CoxnrnoKS  nr  Restraint  of  Mabriaoe,  Annexed  to  Legacies  obDevisi8» 
WHEN  Void:  See  the  8nl>ject  diBcnssed  at  length  in  note  to  Coppage  v.AleX' 
<mder*8  Htirs^  dS  Am.  Dec.  156. 


MUSSELMAN  V.  ESHLEMAN. 

UO  PBUmTLTAlfXA  StaTX,  394.] 

PcjBCiiASB  BT  Administbatob  AT  ms  OwN  Sale  is  voidable  only  by  the 
beneficiaries  or  their  heirs,  who  may  elect,  within  a  reasonable  time  after 
arriving  at  majority,  whether  to  affirm  or  disaffirm  such  sale.  Such  pur- 
cliase  can  not  be  disaffirmed  by  the  beneficiaries  twenty -one  years  after 
the  sale,  and  ten  years  after  the  youngest  child  of  the  intestate  has 
attained  majority: 

Ejecthekt.  The  land  in  question  belonged  to  D.  Eshleman 
in  1819.  He  died  in  that  year.  The  defendant  was  appointed 
administrator,  and  upon  a  sale  by  order  of  the  orphans'  court 
purchased  the  land  in  1824,  and  since  then  has  been  in  posses- 
sion. The  plaintiff,  the  youngest  child  of  the  intestate,  attained 
his  majority  in  1837.  This  action  was  brought  in  1848.  The 
further  facts  appear  in  the  opinion. 

Fraier  and  Parke,  for  the  plaintiff  in  error. 
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Ihinklin  and  Stevens,  for  the  defendant  in  error. 

By  Court,  Burnside,  J.  In  the  case  of  Painter  v.  Henderson, 
7  Pa.  St.  50,  it  is  declared  that  the  law  has  wisely  forbidden  a 
trastee,  executor,  or  administrator  to  act  in  the  double  capacity 
of  seller  and  buyer.  Such  a  transaction  is  a  legal  fraud.  But  a 
deed  in  such  a  case  is  not  absolutely  void;  and,  therefore,  no  party 
to  the  deed,  or  others  claiming  under  him,  are  allowed  to  repu- 
diate it.  Neither  can  strangers  avail  themselves  of  such  an  ob- 
jection. It  is  voidable  only  by  the  cestui  que  trust  and  his  heirs. 
Nor  can  the  administrator  purchase  by  a  third  person,  with  a 
view  of  having  the  conveyance  afterwards  made  to  himself. 
Where  there  is  actual  fraud,  the  deed  is  absolutely  void.  No 
actual  fraud  is  alleged  or  pretended,  or  could  be  demonstrated 
in  this  case.  It  is  true,  that  the  land  was  sold  at  a  time  when 
lands  in  Lancaster  county  were  depressed.  Eshleman  directed 
McCurdy  to  bid  it  up  to  sixty  dollars  per  acre,  and  this  was 
deemed  by  the  neighborhood  a  full  price  at  that  time. 

The  guardian  of  the  heir  of  Musselman,  or  the  heirs  them- 
selves, as  they  came  of  age,  had  a  right  to  elect  whether  they 
would  have  the  land :  whether  they  would  affirm  or  disaffirm  the 
sale.  In  what  time,  or  on  what  terms,  is  not  distinctly  settled; 
bat  the  election  ought  to  be  made  in  a  reasonable  time.  This  is 
not  a  fit  case  for  settling  that  matter;  it  presents  no  question  of 
doubt  or  difficulty.  Here  the  defendant  was  more  than  twenty- 
one  years  in  the  actual  adverse  possession,  and  the  suit  was  not 
brought  until  more  than  ten  years  after  the  youngest  child  reached 
the  age  of  maturity.  Courts  of  equity  act  in  obedience  to  the 
statute  of  limitations :  Campbell  v.  Walker,  5  Ves.  678.  The  cases 
that  require  twenty-one  years  after  the  heirs  come  of  age,  are 
cases  of  actual  fraud,  where  the  deed  is  absolutely  void,  or  cases 
of  after-discovered  fraud,  where  the  statute  will  begin  to  run 
from  the  discovery.  This  sale  was  voidable  by  the  policy  of  the 
law,  but  the  action  to  recover  the  land  was  too  late. 

Judgment  affirmed. 

Right  of  Executor  or  Administrator  to  Purchase  at  his  Own  Sals. 
Sach  sale  is  voidable  at  the  instaDce  of  tho  heirs:  Pearson  v.  Mordand,  45 
Am.  Dec.  310,  and  note;  Bailey  v.  Hobinsons,  42  Id.  540,  and  note  citing 
prior  cases  in  this  series;  Buckles  v.  Lajerty^s  Legatma,  40  Id.  752.  The 
executor  or  administrator  can  not  avoid  such  sale  if  it  is  ratified  by  the  ben- 
•ficiarios:  ScoU*»  Ex*x  v.  Qorton^s  ExW,  33  Id.  578,  and  note. 
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Fitch's  Appeal. 

(10  PEmcBTLTAinA  Statk,  461.] 
SUEBITF   CAN    NOT  APPROPRIATE   MONEY    KeHAININO   IN   HIS   HaNDS,   aftCV 

payment  to  the  execntion  creditor,  in  order  to  satisfy  an  individual  debt 
dne  him  by  the  execution  debtor,  as  against  the  assignee  of  the  latter. 

Appeal  from  the  common  pleas.     The  opinion  states  the  facts^ 

McCormick,  for  the  appellant. 

Eunkle,  for  the  appellee. 

By  Court,  Bell,  J.  It  is  not  pretended  the  sheriff's  claim  iff 
sanctioned  by  the  fee-bill.  Giving  to  his  testimony,  heard  in 
the  court  below,  all  he  can  possibly  claim  for  it,  Tve  have  the 
case  of  a  private  debt  due  to  him  individually,  for  services  ren- 
dered to  the  defendant  in  the  execution.  We  are  thus  pre- 
sented with  a  novel  attempt  by  a  sheriff  to  appropriate  the  re- 
maining avails  of  an  execution  in  his  hands,  in  satisfaction  of 
his  private  debt,  as  against  the  assignee  of  the  execution  debtor. 
How  the  court  below  could  have  hesitated  at  once  to  dispose  of 
such  a  claim,  it  is  somewhat  difficult  to  imagine.  There  is  no 
pretense  the  sheriff  had  a  lien  upon  the  fund,  and  any  supposed 
right  to  set  off  the  debt  due  to  him,  as  against  the  transferee  of 
the  defendant,  or  even  against  the  defendant  himself,  is  repu- 
diated by  all  the  authorities,  as  is  shown  by  Miles  v.  Bichvriiie, 
2  Eawle,  199  [19  Am.  Dec.  638],  and  Irwin  v.  Workman,  3  Watts, 
357.  After  payment  of  the  execution  creditors,  the  residue  of 
the  money  levied  belongs  to  the  defendant,  just  as  the  $um 
necessary  to  satisfy  the  execution  belongs  to  the  plaintiff.  The 
last  case  is  therefore  directly  in  point,  so  far  as  the  notion  of 
set-off  is  involved.  To  permit  a  sheriff,  or  other  executive  offi- 
cer, thus  to  intermingle  his  private  affairs  with  his  official  duties, 
would  be  attended  with  the  most  monstrous  results.  The  law, 
therefore,  wisely  forbids  it.  It  gives  him  no  grasp  upon  the 
money  raised,  further  than  is  warranted  by  his  writ.  Beyond 
this,  he  has  not  a  shadow  of  right  to  detain  the  avails  of  his  sale, 
nor  can  he  assume  the  character  of  debtor  in  respect  to  the  fund,, 
so  as  to  invest  himsielf  with  the  right  of  one.  If  he  has  a  claim 
against  either  the  plaintiff  or  defendant  in  the  execution,  he  i» 
left  to  his  remedy  at  law.  But  did  this  admit  of  the  slightest 
doubt,  it  would  vanish  upon  payment  of  the  money  into 
court.  After  this,  any  other  simple  contract  creditor  of  the 
original  defendant  would  come  in,  with  the  same  show  of  rea- 
son, to  demand  an  application  of  the  sum  in  custody,  in  dis* 


Digitized,by  VjOOQ IC 


496  Krause  v.  Dorrance.  [Penn. 

charge  of  his  debts.  In  this  particular  the  sheriff  stands  on  no 
higher  or  better  ground  than  any  other  person  stranger  to  the 
legal  process.  In  directing  the  money  to  be  paid  to  the  sheriff, 
the  common  pleas  committed  an  error.  It  clearly  belonged  to 
Barron's  transferee,  Fitch. 

Were  this  otherwise,  the  court  should  not  have  ordered  the 
money  to  the  sheriff,  irrespective  of  his  right  to  it  as  a  creditor. 
Being  in  greniio  legis,  by  the  payment  into  court,  it  was  the 
duty  of  the  court  to  determine  which  of  the  claimants  was  en- 
titled to  it.  They  could  not  shuffle  off  this  duty  by  turning 
round  the  defendant  or  his  assignee  to  a  suit  at  law. 

Decree  reversed,  and  it  is  ordered  the  said  money  in  court  be 
paid  over  by  the  prothonotary  of  the  said  court  to  the  said  John 
W.  Fitch,  as  assignee  of  the  said  Michael  Barron. 

Sheritp  can  not  Appbopbiate  Money  Obtained  undeb  an  Executio."* 
to  the  satisfaction  of  his  own  chum,  before  payment  of  the  demand  of  the 
«zecation  creditor:  Harwell  v.  Worsham,  37  Am.  Deo.  572. 


Kbause  v.  Doebance. 

(10  Pkxnstltania  State,  463.] 
Attobnet  at  Law,  in  tue  Absence  of  Fbaud  ob  Negligekcb,  is  aot 
liable  for  failure  to  turn  over  money  collected  to  his'  client^  until  de- 
manded 80  to  do. 

Assumpsit  for  money  had  and  received  against  two  attorneys. 
The  lower  coui*t  iniled  that  the  client  need  not  make  a  demand 
for  the  money  collected  before  bringing  suit.  This  was  assigned 
as  error.     The  further  facts  appear  in  the  opinion. 

McCormick  and  Boas,  for  the  plaintiffs  in  error. 

Eawn,  for  the  defendant  in  error. 

By  Court,  Rooees,  J.  An  attorney  is  not  liable  to  suit  for 
money  collected  for  another,  till  demand,  or  direction  to  remit 
As  is  said  in  one  of  the  cases,  he  is  not  considered  in  default 
until  he  receives  orders  from  his  principal.  This  principle  seems 
to  be  well  settled  in  several  states,  including' New  York,  Virginia, 
Alabama,  and  Arkansas,  as  may  be  seen  from  the  following  cases: 
Taylor  v.  Bales,  5  Cow.  37G;  Ex  parte  Ferguson,  G  Id.  GOG;  Hath' 
bun  V.  Ingals,  7  Wend.  320;  Taylor  v.  Armstead,  3  Call,  200; 
Cummins  v.  McLain,  2  Aik.  402;  and  Mardis  v.  Shackltford,  4 
Ala.  493.  In  Maine  it  has  been  iniled  by  the  samo  judge  in  both 
ways:  Slaples  v.  Staples,  4  Me.  u32,  and  Coffin  v.  Coffin,  7  Id. 
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298.  This  is  a  case  of  the  first  impression  in  this  state,  bnt  we 
feel  disposed  to  follow  ihe  current  of  decisions,  for  we  agree 
that  for  a  client  to  sue  his  attorney  for  money  collected,  without 
notice,  would  be  very  harsh,  if  not  reprehensible  conduct;  and 
for  this  reason  it  is,  that  this  is  the  first  time  the  point  has  arisen 
in  this  state,  for  no  counsel  would  be  so  unconscientious  to  a 
brother  as  to  sue  him  without  demand.  It  is,  perhaps,  but  ai4 
act  of  justice  to  the  attorney  to  state,  that,  although  not  proved, 
yet  he  alleges  notice  was  given  before  the  commencement  of  the 
suit. 

The  point  is  not  of  much  practical  importance,  as  the  case  will 
seldom  arise,  and  never  unless  there  are  some  improper  feelings 
to  gratify.  But,  although  the  general  rule  be  as  stated,  it  is  not 
without  exception,  for  circtunstances  may  exist  which  will  dis- 
pense with  the  necessiiy  of  a  demand;  as,  when  the  attorney  has 
been  guilty  of  fraud  or  malpractice,  or  of  culpable  negligence 
in  not  giving  notice  of  the  receipt  of  the  money  in  a  reasonable 
time;  or  when  he  puts  in  a  sham  plea  for  delay;  or  when  he  ex- 
hibits a  manifest  desire  to  baffle  the  plaintiff,  and  withhold  from 
him  his  just  demand. 

Do  such  facts  exist  here  as  will  dispense  with  the  necessiiy  of 
notice  before  suit  brought?  We  think  not.  The  defendants 
have  been  unfortunate  in  employing  a  dishonest  agent,  for  whose 
fraud  they  are  doubtless  liable,  but  they  are  not  culpable.  They 
never  received  or  pocketed  one  cent  of  their  client's  money,  al- 
though the  agent  did;  nor  is  there  any  evidence  of  any  supine- 
ness  on  their  part,  or  that  they  knew  or  concealed  the  fact  of 
his  dishonesty  from  their  client.  The  most  that  can  be  laid  to 
their  charge  is,  that  they  did  not  immediately  pay  the  money  to 
their  client  on  beiug  informed  their  agent  had  collected  it. 
They  resisted,  payment  under  the  erroneous  belief  that  they  were 
not  liable  for  his  acts.  Nor  do  we  think  there  is  anything  to 
take  the  case  out  of  the  operation  of  the  rule  that  they  plead 
tli.e  general  issue,  and  put  the  plaintiff  to  the  proof  of  a  part- 
nership. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Attorkkt's  Liability  for  Nsougsxcs  and  Want  of  Skill:  See  thit 
subject  diBcuBsed  at  length  in  note  to  Fitch  v.  ScoU^  34  Am.  Deo.  89.    When 
llablo  for  failare  to  proceed  against  all  the  parties  to  a  note  placed  in  his 
bands  for  collection:  Cox  v.  Sullivan,  50  Id.  386. 
AM.  Dbo.  Vol.  LI— ta 
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Farmers  and  Mechanics*  Bank  v.  Galbbatth. 

[10  PBin8TI.VAKIA  StATB,  490.] 
PORCHASER    OF    SpKCIFIO    TbACF    OF    LaND,   ERRONEOUSLY    DESIGNATED  09 

Surveyor's  Map  as  containing  a  certain  nomber  of  acres,  can  not»  in 
the  absence  of  deceit  or  fraud  on  the  part  of  the  grantor,  recover  a  pro- 
portionate part  of  the  purchase  price,  upon  discovering  that  there  was  a 
less  quantity  of  land  than  that  shown  on  the  map,  although  the  land  was 
paid  for  at  so  much  per  acre. 

Error  from  the  common  pleas.  The  plaintiff  in  error,  being 
tbe  ower  of  a  large  tract  of  land,  employed  a  surveyor  to  diride 
it  into  tracts,  and  prepare  a  map  of  the  same.  This  was  done. 
The  defendant  in  error  purchased  one  of  such  tracts,  which  was 
designated  on  the  map  as  containing  a  certain  number  of  acres. 
He  paid  for  it  at  the  rate  of  seventeen  and  one  half  dollars  per 
acre  for  the  amount  thus  designated.  Upon  discovering  that, 
owing  to  an  error  in  computation  by  the  surveyor,  the  tract  was 
marked  on  the  map  as  containing  a  larger  number  of  acres  than 
was  really  the  fact,  the  vendee  brings  this  action  to  recover  a 
proportionate  part  of  the  purchase  price  paid.  Judgment  below 
was  given  for  the  plaintiff. 

Reed^  for  the  plaintiff  in  error. 

Moore,  Biddle,  and  Watla,  for  the  defendant  in  error. 

By  Court,  Gibson,  C.  J.  The  execution  of  a  conveyance  ia 
the  consummation  of  a  purchase;  after  which,  the  parties  have 
no  recourse  to  each  other,  except  for  imposition  or  fraud.  Such 
is  the  rule  established  by  Bailey  v.  Snyder,  13  Serg.  &  B.  160, 
and  several  other  cases,  in  which  it  was  ruled  that  when  a  con- 
veyance has  been  made  without  a  survey,  and  a  bond  tak^n  for 
the  purchase  money,  the  contract  is  definitively  closed,  except 
where  the  actual  quantity  differs  so  grossly  from  the  estimate 
as  to  be  evidence  of  deceit.  Here,  it  is  conceded,  that  there 
was  no  deceit,  and  that  the  difference  was  produced  by  the  mis- 
take  of  the  surveyor;  but  mutual  misapprehension  is  not  a 
ground  to  recall  a  contract  which  is  past  and  gone.  Here  a  year 
had  elapsed  between  the  payment  of  the  money  and  the  incep- 
tion of  this  action  to  recover  it  back;  and  if  it  were  sustainable 
now,  it  would  be  sustainable  at  any  time  within  six  years  from 
the  discovery  of  the  mistake.  In  Bailey  v.  Snyder,  the  whole 
contract  had  not  been  closed;  for  the  purchaser  was  suing  on 
the  bond  for  the  purchase  money,  and  the  deficiency  was  set  up 
as  matter  of  defense;  here,  the  vendee  is  suing  for  the  deficiency 
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as  an  original  and  independent  ground  of  action  to  reoorer  a 
part  of  the  pnrchase  money  back;  and,  in  this  particular,  our 
case  is  stronger  than  that.  It  is  stronger,  also,  in  another. 
Could  the  vendor  have  recovered  beyond  the  stipulated  purchase* 
money,  had  the  difference  been  the  other  way  ?  Olen  v.  Glen, 
4  Serg.  &  B.  488,  decides  that  he  could  not.  And  the  principle 
of  Bailey  v.  Snyder  equally  holds,  in  cases  of  defect  of  title,  a» 
is  shown  by  Dorsey  \.Jackman,  1  Id.  42  [7  Am.  Dec.  61],  in 
which  a  purchaser,  after  deed  executed,  was  not  allowed  to 
recover  back  the  purchase  money,  for  a  defect  of  title,  in  the 
absence  of  warranty  or  fraud;  in  accordance  with  which,  are: 
McLeUand  v.  Creswell,  13  Id.  143;  Boar  v.  McCormick,  1  Id.  166; . 
Frederick  v.  CampbeU,  13  Id.  136;  Phillips  v.  ScoU,  2  Watts,  318; 
GdUbraUh  v.  CkUbraiih,  6  Id.  117;  and  Cronister  v.  Cronister^  1. 
Watts  &  S.  442.  All  our  decisions  have  gone  upon  this  princi* 
pie;  and  it  would  now  be  too  late,  were  we  so  disposed,  to  ques-- 
tion  it. 

Judgment  of  the  court  below  reversed,  and  judgment  rendered 
here  for  the  defendant. 


Vkxdek's  Right  to  Bsubf  in  Cabs  of  Defioisnot  ur  QuAimTT  op 
Lakd:  See  Morris  Canal  Co.  v.  EmmeU^  B7  Am.  Dec  388;  Cou»e  v.  BoyU$p, 
38  Id.  514;  Jone»  v.  Platter,  41  Id.  408,  aod  previous  cases  collected  in  th& 
note  thereta 


GOMMONWEAIJTH  V.   Moi/TZ. 

[10  PZKlltTLTAlfIA  STATX,  537.] 

CoNTnLMATioN  OF  Repobt  OF  AiTDiTOBS  APPOINTED  TO  EzAMiNB  a  guardian V 
aocoont  is  equivalent  to  a  decree  that  the  sum  ascertained  by  the  auditors 
was  due  and  payable  to  the  ward  by  her  guardian,  and  conclusive  and 
unimpeachable  until  reversed  or  modified  on  appeal. 

Statute  of  Lhutaiioks  does  not  Run  against  an  Express  Trust,  in- 
favor  of  the  trustee  or  his  personal  representatives. 

Estoppel  in  Pais  Arises  wherever  an  Act  is  Done  or  a  statement 
made  by  a  party,  the  truth  or  efficacy  of  which  it  would  be  a  fraud  on 
his  part  to  controvert  or  impair. 

NoN-PATHSNT  OF  Debt  BY  ADMINISTRATOR  is  not  such  a  breach  of  th» 
condition  of  his  administration  bond  as  will  enable  the  creditor  to 
sue  on  it  before  any  steps  have  been  taken  to  charge  the  administratora 
with  tidevastavU. 

Action  against  the  administrators  of  the  defendant  in  error^ 
on  their  official  bond.     The  farther  facts  appear  in  the  opinion. 

Beed,  for  the  plaintiff  in  error. 
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Graham  and  Biddle^  for  the  defendant  in  error. 

By  Court,  Bell,  J.  A  guardianship  account  has  been  set- 
tled, against  the  representatives  of  the  deceased  guardian,  under 
tlie  authority'  and  direction  of  the  proper  tribunal.  The  audit- 
or} appointed  for  the  purpose,  after  a  full  hearing  of  both  par^ 
tios,  reported  there  was  due  from  the  estate  of  the  late  guardian, 
to  his  wai*d,  the  sum  of  one  thousand  nine  hundred  and  sev- 
enty-two dollars  and  nineteen  cents,  after  allowing  the  guardian 
a  credit  for  the  receipt  of  June  8, 1835.  The  account,  thus  re- 
ported, was  confirmed  by  the  court  on  the  twelfth  of  December, 
1845.  This  act  of  confirmation  is  equivalent  to  a  decree,  that 
the  sum  ascertained  by  the  auditors,  was  due  and  payable  to 
the  ward,  by  her  late  guardian  in  his  life-time.  In  this  partic- 
ular, it  is  unlike  the  decree  in  FouVc  v.  Brown,  2  Watts,  214, 
for  there  the  object  was,  to  ascertain  the  general  balance  in  the 
hands  of  the  executors,  and  not  how  much  was  due  to  the  leg- 
atees, under  the  will  of  the  testator;  a  subject  of  which  tho  or- 
phans' court  had  then  no  jurisdiction.  In  this  instance,  the 
orphans*  court,  in  the  exercise  of  its  general  powers,  might  have 
compelled  payment  of  the  amount  found  to  be  due,  by  the  rep- 
jxosentatives  of  the  deceased  guardian,  just  as  it  could  have  en- 
forced payment  by  himself,  were  he  living:  Botpman  v.  The 
Executors  of  Herr,  1  Pen.  &  W.  282;  unless,  indeed,  there  be 
something  peculiar  in  the  case,  prohibitory  of  the  exercise  of 
tjiie  authority.  The  leading  inquiry  then  is,  whether,  under 
the  facts  disclosed  by  the  evidence,  the  defendants,  as  adminis- 
trators of  Jacob  Moltz,  are  at  all  liable  to  answer  to  the  plaint- 
iffs; and,  secondly,  if  so,  whether  a  recovery  can  be  had  against 
them  in  this  action. 

The  defendants,  by  the  course  of  their  argument,  seemed  dis- 
posed to  deny  the  indebtedness  of  their  intestate.  But  this  is 
not  permissible  in  this  proceeding.  Upon  that  point,  the  decree 
-of  the  orphans'  court  is  conclusive,  until  it  be  reversed  or  mod- 
ified on  appeal.  No  such  appeal  has  been  taken,  and,  conse- 
quently, nothing  can  be  heard  in  impeachment  of  the  accoimt 
accepted  and  confirmed. 

The  defendants  next  set  up  the  statute  of  limitations  as  a  bar 
to  the  plaintiffs'  recovery.  But  to  say  nothing  of  the  decree, 
which  is  in  the  nature  of  a  judgment,  and  therefore  not  within 
the  act,  the  case  presents  a  direct  and  express  trust,  over  which, 
in  the  first  instance,  the  orphans'  court  has  exclusive  jurisdic- 
tion. The  act  has  no  terms  that  can  be  made  to  embrace  claims 
^t  this  character.     This  has  been  so  repeatedly  settled,  that  it 
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is  only  necessary  to  refer,  among  the  multitade  of  cases,  ta 
Thompson  v.  McOaw,  2  Watts,  161,  Dopier  v.  Snaveley^  6  Id* 
225;  Patterson  v.  Nichol,  6  Id.  379. 

It  is  obvious,  this  defense  would  not  be  open  to  the  guardian,, 
were  he  alive,  nor  is  it  more  available  to  his  personal  representa- 
tives; for  none  of  the  statutes  that  have  relation  to  remedies- 
for  the  recovery  of  a  decedent's  debts,  are  applicable  here.  It 
is  obvious,  then,  there  is  no  such  laches,  from  the  mere  running' 
of  time,  as  could  operate  to  bar  the  claim  of  the  ward  against 
her  living  guardian.  Were  he  in  existence,  nothing  that  baa 
been  suggested  in  the  progress  of  the  investigation  could  shield 
him  from  the  successful  attacks  of  the  plaintiflfs.  It  is  almost 
needless  to  say,  that  after  Say  v.  Barnes,  4  Serg.  &  B.  112  [8 
Am.  Dec.  679],  and  other  like  cases,  which  frovni  upon  voluntary 
settlements  made  with  and  releases  procured  from  wards, 
shortly  after  their  minoriiy,  the  receipt  of  the  eighth  of  June 
would  afford  scarcely  a  cobweb  resistance.  Indeed,  it  would 
afford  none,  for  it  is  convicted  of  gross  error,  if  not  stampedl 
with  fraud,  by  the  report  of  the  auditors  and  the  decree  of  the* 
court.  One  effect  of  this  is,  to  set  the  receipt  aside  as  entirely 
worthless  for  proof  6f  the  value  of  the  ward's  estate  in  the 
hands  of  the  guardian. 

Were,  then,  Jacob  Moltz  before  us,  he  would  stand  utterly 
defenseless.  In  the  present  state  of  the  record  in  the  orphans^ 
court,  nothing  but  his  insolvency  would  defeat  the  claim  of  the 
ward.  Do  his  administrators  occupy  a  more  favorable  position  t 
As  the  plaintiffs  have,  prima  facie,  an  undoubted  legal  right,  the 
defendants  must  be  able  to  answer  this  question  very  clearly  in 
the  affirmative,  ere  they  can  hope  to  escape. 

They  place  their  defense  upon  the  following  grounds:  That, 
in  1835,  the  ward,  who  had  shorUy  before  attained  full  age, 
settied  with  her  guardian,  and,  on  receiving  from  him  seven . 
hundred  and  tweniy-eight  dollars  and  ten  cents,  gave  him  a 
receipt  in  full;  that  he  died  in  1838,  leaving  that  receipt  among : 
his  papers,  and  which  afterwards  came  to  the  hands  of  his  ad- 
ministrators, who,  in  August,  1843,  settied  a  &ial  account  of  their 
administration,  ascertaining,  for  distribution  among  the  heirs ' 
of  the  decedent,  the  sum  of  two  thousand  three  hundred  and. 
forty-seven  dollars    and    twenty-four  cents,  which  sum  was 
shortiy  after  accordingly  distributed    by  the  administrators,, 
without  requiring  refunding  bonds;  that  the  ward  was  married! 
in  1842,  and,  though  she  and  her  hubband  must  have  known 
the  estate  of  her  late  guardian  Wi*&  in  course  of  administration , 
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no  notice  was  given  of  her  claim  until  Aprils  1844,  and  after 
the  distribution  of  the  balance  in  the  hands  of  the  administra- 
tors. They  claim  to  have  relied  on  this  silence  and  the  receipt 
of  the  ward,  in  neglecting  or  declining  to  take  refunding  bonds 
from  the  distributees;  but  of  this  there  is  no  proof,  b^ond 
their  assertion.  Do  these  enumerated  facts  estop  the  ward  from 
claiming  the  sum  ascertained  to  be  due  to  her,  from  the  admin- 
istrators of  the  guardian  ? — for,  if  they  operate  at  all,  it  must  be 
by  way  of  equitable  estoppel,  springing  from  matters  in  pais. 

It  is  not  to  be  questioned,  that,  both  in  England  and  in  this 
country,  the  courts  have  of  late  years  given  to  the  doctrine  of 
estoppel  in  pais  a  much  wider  scope  than  was  formerly  allowed, 
founding  themselves  in  equitable  considerations.  In  pursuance 
of  this  policy,  it  is  now  established  that,  in  all  cases  where  an 
act  is  done,  or  a  statement  made  by  a  party,  the  truth  or  efficacy 
of  which  it  would  be  a  fraud  on  his  part  to  controvert  or  impair, 
the  character  of  an  estoppel  shall  be  given  to  what  would  other- 
wise be  mere  matter  of  evidence:  Stephens  v.  Baird,  9  Cow.  274; 
Dewey  v.  Fietd,  4  Met.  381  [38  Am.  Dec.  376];  Congregalion  v. 
Williams,  9  Wend*  147.  In  the  application  of  this  general  rule, 
Xord  Denman,  in  Pickard  v.  Sears,  6  Ad.  &  El.  469,  declared, 
^'  the  rule  of  law  is  clear,  that,  where  one,  by  his  words  or  con- 
coct, willfully  causes  another  to  believe  in  the  existence  of  a 
certain  state  of  things,  and  induces  him  to  act  on  that  belief,  so 
as  to  alter  his  own  previous  position,  the  former  is  concluded 
;from  averring  against  the  latter,  a  different  state  of  things,  as 
'existing  at  the  same  time."  This  principle  was  recognized  in 
Creggw.WeOs,  2  Per.  &  Dav.  296;  S.  C,  10  Ad.  &  El.  90;  and 
<!oles  V.  Bank  of  England,  Id.  437.  To  the  same  effect,  though 
somewhat  more  strongly  expressed,  is  the  definition  of  a  modem 
or  equitable  estoppel  in  pais,  given  by  Mr.  Justice  Cowen  in  De- 
zcU  V.  Odell,  3  Hill  (N.  Y.),  219  [38  Am.  Dec.  628],  as  "  an  admis- 
sion intended  to  influence  the  conduct  of  the  man  with  whom  the 
party  is  dealing,  and  actually  leading  him  into  a  line  of  conduct 
which  must  be  prejudicial  to  his  interest,  unless  the  party  es- 
:topped  be  cut  off  from  the  power  of  retraction."  Our  own  cases 
3^roceed  upon  the  same  idea.  Thus  in  Nass  v.  Vanswearingen, 
10  Serg.  &.  E.  146,  it  was  declared,  that  a  party  who  stands  by 
at  the  sale  of  his  property,  though  under  a  void  authority,  and 
•encourages  purchasers  to  bid,  is  guilty  of  a  direct  fraud.  In  such 
a  case,  a  trust  arises  in  favor  of  the  purchaser  ex  maleficio, 
which  chancery  may  execute.  So  if  one,  at  a  sheriff's  sale  of 
Ais  lands,  declares  a  certain  tract  to  be  included  in  the  leiy, 
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and  thereby  the  purchaser  was  induced  to  purchase,  it  gives 
him  an  equity  that  chancery  will  enforce,  though  the  declara- 
tion was  made  under  a  misapprehension :  Buchanan  v.  Moore,  13 
Id.  304  [15  Am.  Dec.  601].  And  the  effect  is  the  same  if  one, 
fleeing  another  acting  under  a  delusion,  stands  quietly  by,  with- 
out giving  notice  of  his  superior  right:  Epley  v.  Wilherow,  7 
Watts,  165;  Carr  v.  Wallace,  Id.  400. 

In  all  these  cases,  there  is  some  ingredient  which  would  make 
it  a  fraud  in  the  party  to  insist  on  his  legal  right:  Per  Sergeant, 
J.,  in  Crest  v.  Jack,  3  Watts,  238  [27  Am.  Dec.  352].  It  is  the 
presence  of  this  fraud,  either  in  the  intention  of  the  party,  or 
the  effect  which  would  be  worked  by  permitting  him  a  negation, 
that  distinguishes  this  species  of  estoppel,  from  what  was  so 
considered  by  the  old  common  law.  But  it  is  obvious  there  can 
be  no  such  fraud  where  the  purchaser  or  other  actor  was,  or 
ought  to  have  been,  acquainted  vidth  the  subject  of  his  action, 
or  even  had  the  means  of  knowledge  and  neglected  to  avail  him- 
self of  them:  Hepburn  v.  McDowell,  17  Serg.  &  E.  383  [17  Am. 
Dec.  677];  or  where  the  silent  person  was  himself  unacquainted 
with  the  important  fact  uncommunicated;  or  where  the  party 
was  not  influenced  to  act  on  the  faith  of  the  false  suggestion, 
or  silence  of  one  bound  to  speak;  or  where  no  injury  has,  in 
fact,  arisen  from  the  declarations  or  conduct  complained  of: 
WcUlis  V.  TruesdeU,  6  Pick.  455;  Whitney  v.  Holmes,  15  Mass. 
152;  Miller  v.  Cresson,  5  Watts  &  S.  284;  Welland  Canal  Co.  v. 
Hathaway,  8  Wend.  480-482  [24  Am.  Dec.  51].  To  the  consti- 
tution of  this  species  of  estoppel,  at  least  three  ingredients  seem 
to  be  necessary;  first,  misrepresentation,  or  willful  silence  by 
one  having  knowledge  of  the  fact;  second,  that  the  actor  having 
no  means  of  information,  was,  by  the  conduct  of  the  other,  in- 
duced to  do  what  otherwise  he  would  not  have  done;  and, 
thirdly,  that  injury  would  ensue  from  a  permission  to  allege  the 
truth.     And  these  three  things  must  appear  affirmatively. 

In  the  case  at  hand,  the  injury  feared  by  the  defendants,  in 
the  event  of  a  recovery,  will,  if  it  be  felt  at  all,  flow  immediately 
from  their  neglect  to  exact  refunding  bonds  from  the  distribu- 
tees of  the  estate  administered  by  them.  To  require  such  bonds 
is  made  their  duty  by  the  act  of  1834.  ELad  this  duty  been  per- 
formed, there  would  have  been  no  room  whatever  to  question 
the  plaintiffs'  title  to  recover.  Now,  how  far  one  derelict  of 
duty,  from  which  the  injury  apprehended  must  immediately 
spring,  can  aver  it  as  a  bar  against  another,  not  immediately 
active  in  inducing  it,  may  admit  of  much  doubt.     It  is  not 
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necessary  to  discuss  it  here,  for  the  defense  set  up  must  fail  on 
other  grounds  less  doubtful. 

Barbara  Oliver,  the  late  ward,  is  proved  to  be  so  illiterate  as 
to  be  unable  to  read  or  write  the  English  language.  It  is  evi- 
dent- the  friends  and  relatives  by  whom  she  was  surrounded, 
previous  to  her  marriage,  were  but  little,  if  any,  better  in- 
stiucted.  She  married  in  June,  1842,  and  in  April,  1844,  her 
huslnnd»  the  present  plaintiff,  instituted  the  proceeding",  of 
which  the  present  suit  is  the  sequel.  Now,  how  can  we  under- 
take to  say  that,  prior  to  that  time,  and  even  before  the  distri- 
bution of  the  fund  in  the  hands  of  the  administrators,  he  or  his 
wife  knew  of  the  facts  subsequently  developed  ?  If  we  look  to 
the  result  of  that  development,  as  compared  with  the  guardian's 
voluntary  statement  submitted  to  her,  it  is  scarcely  to  be  denied 
a  fraud  was  committed  upon  her,  or,  at  least,  she  was  grossly 
deceived.  When  did  she  make  the  discovery  of  this  fraud  or 
deceit  ?  The  defendant  has  not  proved  it  was  before  the  distri- 
bution of  the  intestate's  estate.  How  can  we  aver  it  was? 
Probably,  if  the  exact  truth  were  known,  it  would  turn  out  the 
discovery  of  a  deficiency,  to  some  extent,  was  won  only  by  dint 
of  inquiry,  on  the  part  of  the  husband,  awakened  to  action  by 
the  dawn  of  some  vague  suspicion,  which  ripened  not  into  cer- 
tainty until  the  first  report  of  the  auditors.  But  it  is  enough 
that  it  is  not  shown  when  the  knowledge  was  attained  to  by  the 
plaintiffs.  In  this  particular,  the  defense  founded  on  estoppel, 
diffei-3  from  a  plea  of  the  statute  of  limitations,  which  by  posi- 
tive law,  the  mere  lapse  of  time  creates  a  flat  bar,  and  it  is, 
therefore,  incumbent  on  the  party  who  would  take  his  case  from 
under  the  operation  of  thei  act,  to  prove  the  exception.  But  he 
who  avers  an  estoppel,  either  by  pleading  or  evidence,  must 
establish  by  proofs,  positive  or  circumstantial,  every  fact  that 
essentially  enters  into  the  character  of  such  a  reply  to  the 
plaintiffs'  suit.  It  is  to  be  considered  that  the  doctrine  of  es- 
toppel is  an  exception  to  the  general  rule  for  the  prevention  of 
fraud,  and  is  not  to  be  extended  beyond  the  reasons  on  which  it 
is  founded:  1  Greenl.  Ev.,  sec.  204. 

Then  as  to  the  ward's  receipt  of  June,  1835.  There  was  certainly 
misrepresentation  in  this;  but  who  was  the  party  that  concocted 
it  ?  Certainly  not  the  ward.  She  trusted  entirely  to  the  guard- 
ian, and  he  deceived  her.  But  it  is  said,  she  and  her  husband, 
knowingly,  left  it  in  the  Lands  of  the  administrators,  whereby 
they  also  were  deceived.  How  does  that  appear?  The  road  of 
inquiry  was  as  open  to  them  as  to  her.     And,  were  this  othe^ 
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wise,  how  is  it  made  manifest  they  were  influenced,  by  the  re- 
ceipt, to  neglect  a  positive  dut]?  ?  All  the  difficulty  felt  origi- 
nates here;  and  there  is  nothing  to  show  the  omission  is  at  all 
ascribable  to  the  plaintiffs.  They  had  no  control  over  it — they 
could  neither  command  nor  advise.  There  is  the  utter  absence  of 
proof  that  the  action  of  the  administrators  was  at  all  dependent 
on  their  course.  One  was  entirely  independent  of  the  other^ 
and  it  would,  therefore,  be  dangerous  to  say  one  was  influenced 
by  the  other.  It  is  not  even  so  asserted  in  the  answer  of  the 
administrators  to  plaintiffs'  petition  in  the  orphans'  court.  In 
all  this,  there  is  the  absence  not  only  of  fact,  but  of  the  precis- 
ion necessary  to  make  an  estoppel.  But  here  the  defendants 
are  again  met  by  the  objection  before  considered.  When  did 
the  plaintiffs  discover  the  falsity  of  the  receipt?  That  it 
was  known  to  the  intestate,  from  the  beginning,  would  seem 
certain.  That  it  was  not  so  known  to  the  ward  is  also  certain. 
Of  course  there  was  no  such  default  as  will  estop  her,  until 
at  least  she  was  in  possession  of  the  fact;  and  the  inquiry  con- 
stantly recurs.  When  was  this  ? 

Yet  the  plaintiffs  can  not  recover  in  this  action.  A  decree 
has  been  procured  against  the  administrators,  in  the  nature  of  a 
judgment.  But  no  steps  have  been  taken  to  charge  them  with 
a  devaslavil.  Without  this  it  is  settled  by  The  Commonweallh  v. 
Evans,  1  Watts,  437,  and  the  cases  there  cited,  that  the  non- 
payment of  a  debt  by  the  administrator  is  not  such  a  breach  of 
the  condition  of  his  administration  bond  as  will  enable  the 
creditor  to  sue  on  it,  and  recover  his  debt.  We  are,  therefore, 
reluctantly  compelled  to  tiim  the  plaintiffs  round  to  another 
action.  Upon  this  point,  and  this  alone,  the  judgment  rendered 
below  is  to  be  affirmed. 

Judgment  affirmed. 

Conclusiveness  of  Decrees  of  Probate  Court  Settlino  Accounts  akd 
Making  Distribution:  See  this  subject  discussed  at  length  in  note  to 
Greeti  v.  CreigfUon,  48  Am.  Dec.  742-744. 

Statute  of  Limitations,  when  Runs  against  Trustees  and  Cestuis 
Que  Trust:  See  the  prior  cases  in  this  series  cited  in  note  to  Williams  y.  OUy, 
47  -Am.  Dec  638;  also  CoUim  v.  Lofftus,  34  Id.  710,  and  note  724;  Herron  v. 
Marshall,  42  Id.  444,  and  note;  Haynie  v.  IJall^  Id.  427,  and  note. 

ICsTOPPEL  IN  Pais,  Requisites  of:  See  this  subject  discussed,  and  the 
|;rior  cases  in  this  series  rited,  in  note  to  DezM  v.  Odellt  38  Am.  Dec.  631; 
als(i  Thompson  v.  SaTibom,  35  Id.  490,  and  note;  Brown  v.  Wheeler,  44  Id. 
550,  and  note;  Oi-ayy,  Allen,  45  Id.  523.  Also  Boggs  v.  Merced  Mining  Co., 
14  Col.  368;  Davis  v.  Davis,  26  Id.  40;  Henshaw  t.  BisseU,  18  Wall.  271,  ia 
ft-tich  the  principal  case  is  cited 
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Hinds'  Heirs  v.  Scgtt  et  al. 

[11  Penkstltavia  Sxatx,  19.J 
Statutk  Limitino  Judohent  Lien  to  Fivx  Yeabs  in  Pennsylvaaia  doei 

not  apply  as  against  the  debtor. 
8bxbifp*s  Sals  of  Land  attkb  Expiration  of  Likn  of  Judombnt  as  limited 

by  statute,  without  a  revival,  can  not  be  collaterally  impeached  by  the 

debtor  or  those  claiming  under  him. 
Lien  is  Inseparable  Incident  of  Seizure  on  Execution  at  common  law. 
Sheriff's  Deed  is  not  Invalidated  by  Non-return  or  Misrecital  of 

Writ  under  which  the  sale  was  made. 
Possession  of  Sheriff's  Deed  bt  Representatiyb  of  Dbgrabbd  Purchaser 

is  prima  facte  evidence  of  its  delivery  and  payment  of  the  purchase 

money,  though  there  is  no  receipt  of  payment  at  the  foot  of  it. 
Title  Passes  by  Sheriff's  Deed  without  Payment,  it  seems. 

Ejectment  by  the  plaintiffs,  heirs  of  Stephen  Hinds,  to  recover 
certain  land  purchased  by  him  at  sheriff's  sale.  The  plaintiffs 
exhibited  a  sheriff's  deed  for  the  land,  which  was  found  among 
the  papers  of  the  said  Stephen's  administrator.  The  deed  con- 
tained no  receipt  for  the  payment  for  the  purchase  money,  and 
recited  a  vend,  ex.,  tested  November  3, 1835,  whereas  the  only 
vend.  ex.  shown  to  have  been  issued  was  tested  December,  1834, 
and  was  never  returned  by  the  sheriff,  but  was  found  among  his 
papers  after  his  decease  and  returned  into  the  prothonotary's 
office  long  after  the  sale.  Other  facts  appear  from  the  opinion. 
The  sheriff's  deed  was  rejected,  and  the  defendants  had  verdict 
and  judgment,  whereupon  the  plaintiffs  brought  error. 

Benedict,  for  the  plaintiffs  in  error. 

J.  T.  Rale,  contra. 

By  Court,  Bell,  J.  The  sheriff's  deed,  offered  in  evidence  by 
the  plaintiffs,  was  objected  to,  and  rejected  on  two  grounds: 
first,  because  it  was  not  shown  the  officer  had  authority  to  make 
sale  of  the  land  he  professed  to  convey;  and,  secondly,  that 
the  lien  of  the  judgment,  upon  which  the  process  offered  was 
founded,  had  expired  by  lapse  of  time.  As  the  latter  objection 
goes  to  the  very  root  of  the  plaintiffs'  tiUe,  it  will  be  convenient 
first  to  consider  it. 

The  land  in  dispute  was  sold  by  the  sheriff,  as  the  property  of 
George  Bell,  second,  and  for  the  purposes  of  the  present  inquiry, 
must  be  so  regarded.  The  judgment,  under  which  the  sole  was 
made,  was  recovered  against  him  on  the  twenty-fourth  of  Sep- 
tember, 1829.  A  writ  of  Jierifacias  sur  inis  judgment,  was  issued 
to  November  term,  1829,  and  levied  on  the  land,  which  was  af 
ierwards  condemned  by  an  inquisition  held  on  the  fourth  of 
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December,  1834.  On  the  eighth  of  the  same  month,  a  vend,  ex, 
was  issued,  by  virtue  of  which  the  plainti£b  allege  the  land  was 
sold  on  the  ninth  of  Januaiy,  1835.  On  the  next  day  a  deed 
was  duly  executed  to  Stephen  Hinds,  the  purchaser;  and  this 
was  acknowledged  on  the  fifth  of  August,  1835.  From  this 
brief  statement,  it  will  be  perceived,  that  more  than  five  years 
elapsed  between  the  rendition  of  the  judgment  and  the  date  of 
the  sheriff's  sale.  Had  subsequent  incumbrances  intervened  in 
the  mean  time,  they  would,  undoubtedly,  have  taken  precedence 
of  the  first  judgment,  which,  notwithstanding  the  levy,  must 
have  been  postponed  in  their  favor.  This,  and  no  more,  was 
decided  in  Jameson's  Appeal,  6  Fa.  St.  280,  as  is  shown  by  the  sub- 
sequent case  of  Packer's  Appeal,  Id.  277.  But  when  the  contest 
is,  simply,  between  the  debtor  and  creditor,  the  mere  running 
of  time,  short  of  the  period  necessary  to  raise  a  presumption  of 
payment,  is  not  permitted  to  interpose  between  the  latter  and 
the  estate  of  the  former,  as  a  source  from  whence  satisfaction  of 
the  judgment  may  be  drawn.  In  this  respect  there  is  no  dis- 
tinction recognized  between  real  and  personal  estate.  Both  are 
equally  subject  to  respond  in  payment  of  the  recorded  debt, 
when  called  to  do  so  by  legal  process,  for  both  are  regarded  as 
chattels  in  reference  to  their  liability  to  be  levied  in  discharge 
of  judgments  recovered  against  their  owner.  This  point  has 
been  more  than  once  considered,  and,  as  I  thought,  settled  by 
this  court.  It  will,  therefore,  be  little  more  than  necessary  to 
refer  to  the  cases  in  which  the  doctrine  has  beea  reviewed,  with 
some  slight  notice  of  the  reasoning  upon  which  it  is  based. 

As  Mrly  as  the  agreement  called  fundamental  laws,  settled  in 
England,  between  William  Fenn  and  the  freemen  and  planters 
of  the  province  of  Fennsylvania,  it  was  established:  That  all 
lands  and  goods  should  be  liable  to  pay  debts,  except  where 
there  is  legal  issue,  and  then  all  goods  and  one  third  of  the 
lands  only.  In  1682  the  liability  was  extended  by  the  legisla- 
ture of  the  infant  community  to  one  half  the  lands  purchased 
before  the  debts  were  contracted,  where  there  was  issue.  This 
principle  of  liability  was  further  extended  in  1688,  yfiien  it  was 
enacted  that  all  lands  and  houses  of  a  debtor  should  be  liable  to 
sale  upon  judgment  and  execution;  with  a  saving  of  one  year, 
after  judgment  obtained,  in  favor  of  the  mansion  tract  of  the 
debtor.  This  statute,  which  was  limited  to  one  year,  was  re- 
enacted  in  1695,  without  limitation,  and  again  repeated  in 
substance  by  the  act  of  1700,  when,  I  believe,  for  the  first  time 
the  sheriff  making  the  sale  was  directed  to  convey  the  lands  sold 
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under  his  hand  and  seal  to  the  purchaser.  The  subject  was  re- 
vised, with  the  addition  of  many  details,  by  the  act  of  1705,  and 
subsequent  enactments,  but  without  any  alteration  of  the  prin- 
ciple upon  which  the  original  law  was  based.  Most  of  these 
statutes  will  be  found  collected  in  the  very  elaborate  opinion 
delivered  by  the  late  Mr.  Justice  Kennedy,  in  Bellas  v.  McCariy^ 
10  Watts,  31,  to  whose  researches  I  am  indebted.  Under  them 
the  common-law  lien  of  a  judgment,  and  the  right  of  the  plaintiff 
to  take  the  lands  of  the  defendanfc  in  execution,  was  perpetual 
against  all  the  world.  In  partial  regulation  of  this  lien,  statutes 
were  from  time  to  time  ordained.  Among  these  were  the  statute 
of  frauds  and  perjuries  of  1772,  which,  as  against  bona  fide  pur- 
chasers for  value,  took  away  the  common-law  relation  of  the 
•judgment  to  the  first  day  of  the  term,  and  confined  it  to  the  time 
of  signing;  the  act  of  April,  1791,  providing  for  the  entry  of  sat- 
isfaction on  the  call  of  the  defendant  or  of  a  subsequent  purchaser; 
the  act  of  1794,  discharging  lands  sold  by  order  of  the  orphans' 
court  from  the  lien  of  the  debts  of  the  intestate;  and  perhaps 
some  others.  Then  followed  the  act  of  April,  1798,  the  pream- 
ble of  which  has  been  supposed  to  refer  to  the  statutory  provis- 
ions just  cited.  It  recites  that  ''  the  provision  heretofore  made 
by  law  for  preventing  the  risk  and  inconvenience  to  puchosers  of 
real  estate,  by  suffering  judgments  to  remain  a  lien  for  on  in- 
definite length  of  time,  witJiout  any  process  to  continue  and 
revive  them,  had  not  been  effectual,"  and  by  its  second  section 
enacts  **  that  no  judgment  to  be  thereafter  entered  in  any  court 
of  record  shall  continue  a  lien  for  a  longer  term  than  five  years 
from  the  first  return  day  of  the  term  of  which  it  was  entered, 
unless  revived  by  sci,  fa,  within  the  said  five  years.  Much  dif- 
ficulty was  felt  in  construing  this  statute,  in  reference  to  the 
persons  and  interests  to  be  protected  by  it. 

In  1807,  Judge  Washington,  who  then  presided  in  the  circuit 
court  of  the  United  States  for  this  district,  after  much  delibera- 
tion, looking  to  the  preamble  and  the  prior  state  of  the  law, 
held  that  it  extended  only  to  the  protection  of  subsequent  pur- 
chasers for  value,  and  did  not  include  posterior  incumbrances: 
Hurst  V.  Hurst,  3  Binn.  347,  in  note.  In  1811,  the  same  <iues- 
tion  arose  in  this  court,  in  The  Bank  of  North  America  v.  FUz- 
Simons,  Id.  342.  After  a  very  able  argument,  the  court,  look- 
ing to  the  generality  of  the  enacting  clause,  and  conceiving  it 
to  be  unrestricted  by  the  language  of  the  preamble,  held  that 
the  intention  was  to  protect  younger  judgment  creditors,  as  weU 
ts  purchasers.     Brackenridge,  J.,  grounds  his  conclusion  on 
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the  position  that  a  judgment  creditor  who  has  trusted  his  money 
on  the  faith  of  the  security,  is  to  be  deemed  a  special  purchaser, 
having  an  equitable  interest  in  the  land.  Throughout  the  dis- 
cussion by  the  bar  and  the  bench,  no  one  broached  the  notion 
that  the  act  would  operate  to  discharge  the  land  in  favor  of  the 
defendant  alone.  It  is  true,  the  case  did  not  call  for  the  ex- 
pression of  an  authoriiatiYe  opinion  upon  that  point.  But  had 
it  been  supposed  the  statute  worked  an  entire  dissolution  of  the 
lien,  under  all  circumstances,  the  course  and  character  of  the 
discussion  must  have  led  to  an  expression  of  such  an  opinion. 
The  very  silence  of  the  judges  is,  therefore,  pregnant  with  mean- 
ing, to  say  nothing  of  the  general  direction  of  their  reasoning 
in  negation  of  such  a  doctrine. 

In  a  more  modem  case,  however,  the  exact  question  was  pre- 
sented tinder  facts  involving  so  peculiar  a  hardship,  imposed 
on  the  representatives  of  the  debtor,  as  might  naturally  have 
led  the  court  to  strain  a  point  in  their  favor,  had  any  room  been 
afforded  for  the  indulgence  of  sympathetic  feeling,  or  the  enter- 
tainment of  doubt.  I  allude  to  Fetterman  v.  Murphy y  4  Watts, 
424  [28  Am.  Dec.  729]. 

It  is  unnecessary  to  cumber  this  opinion  with  a  statement  of 
the  features  of  that  case,  further  than  to  say,  that  a  satisfied 
judgment  had  been  fraudulently  revived  against  the  representa- 
tives of  a  deceased  debtor,  long  after  the  expiring  of  five  years 
&om  its  rendition,  and  his  estate  swept  from  the  heirs  by  means 
oi  executions  founded  upon  it.  The  leading  point  of  the  case 
was,  whether  the  land  could  be  so  levied  and  sold.  The  learned 
judge  who  delivered  the  opinion  of  the  court,  after  characterizing 
the  steps  taken  to  enforce  a  second  payment  of  the  judgment  as 
a  robbery,  found  the  law  was  too  strongly  settled  to  enable  the 
tribunal  to  afford  relief  as  against  one  who  was  no  party  to  the 
fraud.  After  considering  the  rule  as  it  stood  before  the  act  of 
1798,  he  proceeded  to  observe,  that  act  **  does  not  operate  on 
the  judgment,  but  on  the  lien;  that  is,  on  the  right  to  follow 
the  lands  and  take  satisfaction  out  of  them,  though  such  pro- 
<;eeding  may  affect  those  who  acquired  an  interest  in  them  after 
judgment.  The  right  to  f oUow  the  lands  and  take  the  proceeds 
of  them  from  those  who  have  acquired  an  interest  in  them  after 
judgment,  is  what  ^is  affected  by  the  act  of  1798.  The  word 
'  purchaser '  was  noi  introduced  because  it  would  have  limited 
the  operation  and  benefit  of  the  act  to  purchasers,  and  have 
-excluded  from  its  benefits  those  who,  though  not  strictly  pur- 
thasers,  had  acquired  some  interest  in  or  lien  on  the  land  after 
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judgment.  *  No  judgment  sball  continue  a  lien/  etc.,  then  has 
no  relation  to  the  defendant  in  the  judgment;  it  leaves  the  rights 
of  the  plaintiff  as  to  him  precisely  as  they  stood  hefore  1798; 
but  it  limits  the  rights  of  a  creditor  (unless  he  revives  his  judg- 
ment according  to  the  act  and  its  supplements)  to  five  years,  as 
respects  those  who  purchase  or  acquire  subsequent  liens  on  lands 
bound  by  the  judgment."  I  have  extracted  this  passage,  not 
only  because  it  is  direct  to  the  purpose,  but,  being  expressive  of 
the  judgment  of  the  whole  court,  as  shown  by  the  succeeding 
remarks  of  the  chief  justice,  ought  to  be  accepted  as  decisive  of 
this  dispute.  It  is,  in  truth,  but  a  recognition  of  a  doctrine  I 
hav3  always  understood  as  perfectly  setUed  since  The  Bank  v. 
FUzsimona,  and  so  accepted  by  every  member  of  the  profession. 
I  received,  therefore,  with  some  surprise  the  intimation  that  a 
difference  of  opinion  existed. 

But  the  validity  of  this  sheriff's  sale  does  not  altogether 
depend  on  the  continued  existence  of  the  lien  of  the  judgment, 
irrespective  of  the  levy  made  under  the  Ji,  fa.  It  is  not  pre- 
tended that  by  a  failure  to  revive  the  lien  by  sci.fa.  the  judg- 
ment creditor  forfeited  his  debt.  That,  at  least,  still  continued 
to  exist  against  the  defendant,  and  might  be  enforced  against 
any  property  possessed  by  him,  provided  in  so  doing  the 
plaintiff  did  not  impinge  upon  the  interests  of  others.  The 
process  issued  for  the  purpose,  when  levied  on  the  land,  became 
of  itself  a  lien,  for  this  quality  is  said  to  be  a  necessary  and 
inseparable  incident  of  seizure  in  execution,  by  the  principles  of 
the  common  law:  Stauffer  v.  CommonweaUh,  1  Watts,  300  [2& 
Am.  Dec.  69];  Shaeffer  v.  Child,  7  Id.  86;  Packer^s  Appeal^  6  Pa. 
St.  277.  And  this  is  true  even  as  against  those  who  acquire  an 
interest  in  the  thing  after  the  levy.  In  the  first  of  these  cases 
the  chief  justice  observed:  ** Property  seized  is  in  the  custody 
of  the  law,  the  end  of  which  might  be  prevented  if  creditors 
could  subsequently  acquire  a  paramount  interest  in  it.  In 
regard  to  chattels  this  undoubtedly  holds,  so  far  as  to  afford 
the  creditor  an  oppcrtunity  to  obtain  satisfaction  by  a  reason- 
able pursuit  of  his  remedy,  and  it  equally  holds  in  respect  of 
land,  which  with  us  is  a  chattel  for  the  payment  of  debts."  As 
between  debtor  and  creditor,  the  land  of  the  former  is  as 
accessible  to  the  latter,  in  payment  of  his  debt,  as  would  be  a 
horse  or  any  other  personal  chattel,  and  a  complaint  that  either 
species  of  property  was  applied  in  discharge  of  an  unrevived 
judgment  is  entitled  to  equal  favor.  The  question,  in  this 
aspect  of  it,  has  nothing  to  do  with  the  lien  of  the  judgment 
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It  is  simply  a  question  whether  the  property  of  a  debtor  is  liable 
to  be  sold  in  satisfaction  of  an  execution  issued  against  him. 
It  would  be  strange  indeed  if ,  in  Pennsylvania,  such  a  debtor^ 
seised  of  real  estate,  could  hold  his  creditor  at  arm's  length, 
until  he  had  reviyed  his  judgment  under  the  act  of  1798.  Tme^ 
there  ought  regularly  to  be  a  sci,  fa.  post  annum  et  diem;  but 
this  is  equally  necessaiy  where  the  object  is  the  seizure  of 
personalis.    It  is  objected  there  is  none  such  here. 

Had  this  objection  been  made  by  the  defendant  in  proper 
time,  the  execution  against  him  must  have  been  set  aside.  But 
At  is  an  in:^gularity  insufficient  to  avoid  the  sheriff's  sale,  and, 
therefore,  can  not  be  taken  advantage  of  in  this  collateral  pro- 
ceeding. Indeed,  it  lies  only  in  the  mouth  of  the  defendant 
himself,  to  take  the  exception  in  proper  time,  for  he  may  choose 
to,  and  frequently  does,  waive  the  writ  of  sci,  fa.  It  is  in- 
tended for  his  personal  protection.  Should  he  choose  to  suffer 
his  land  to  be  sold  by  execution  without  it,  neither  he,  nor  those 
claiming  under  him,  can  afterwards  be  permitted  to  call  in  ques- 
tion the  validity  of  the  sale;  more  especially,  this  can  not  be 
done,  as  is  here  attempted,  in  a  collateral  action  of  ejectment: 
Vastine  v.  Fury,  2  Serg.  &  R.  426;  Baileyy.  Wagoner ^  17  Id.  327; 
Speer  v.  Sample,  4  Watts,  373. 

This  part  of  the  case  has  been  considered  more  elaborately 
than  was  perhaps  necessaiy,  with  a  view  to  put  at  rest  the  doubt 
which  seems  recently  to  have  arisen. 

The  remaining  objection  to  the  evidence  offered  may  be  dis* 
posed  of  in  a  few  words.  It  is  true  that  a  sheriff's  sale  made 
without  the  proper  writ  is  void  for  want  of  authority.  The 
judgment  and  execution  must  be  shown.  But  the  non-return  of 
the  latter  by  the  officer  will  not  affect  the  validity  of  his  con- 
veyance. The  omission  to  make  a  return  of  these  writs  is  of 
Tery  common  occurrence,  and  to  hold  it  essential  would,  as  is 
remarked  in  Smvll  v.  Mickley,  1  Eawle,  95,  be  very  hurtful  to 
the  security  of  many  titles.  For  all  the  purposes  of  informa- 
tion to  the  court,  the  sheriff's  deed  may  be  considered  a  return 
of  his  proceedings. 

In  the  instance  in  hand,  there  was  bl  fieri  facias,  levy,  and  con- 
demnation of  the  land  undisputed.  There  was  also  shown  in 
the  possession  of  the  sheriff,  a  venditioni  commanding  the  sale 
of  the  particular  tract  in  pursuance  of  the  levy.  This  was  fol- 
lowed by  a  deed  .regularly  executed  and  acknowledged  by  the 
sheriff,  conveying  the  land  to  the  plaintiffs'  ancestor — afterwards, 
found  in  the  possession  of  his  representative.     This  of  itself 
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waa  prima  facie  evidence  of  a  due  delivery  by  the  officer :  Hartman 
V.  Stahl^  2  Pen.  &  W.  223;  and  payment  of  the  purchase  money; 
for,  as  the  sheriff  has  the  right  to  demand  and  receive  payment 
before  delivering  his  conveyance,  it  is  not  to  be  presumed,  in  the 
absence  of  proof,  that  he  parted  with  the'  deed  before  satisfac- 
tion. Delivery  being  an  act  regularly  subsequent  to  payment, 
the  presumption  accords  with  the  common  practice:  ScoU  v. 
Oreenaugh,  7  Serg.  &  R.  197;  Negley  v.  StewaH,  10  Id.  207. 
Nor  is  this  presumption  rebutted  by  the  want  of  the  usual  re- 
ceipt at  the  foot  of  the  deed.  Upon  the  question  of  payment, 
this  is  considered  as  of  little  importance;  and  is  frequently 
omitted,  as  being  supplied  by  the  acknowledgment  contained  in 
the  body  of  the  deed.  But  I  take  it  the  title  passes,  even  with- 
out payment,  by  acknowledgment  and  delivery  of  the  convey- 
ance. By  his  return,  or,  what  is  equally  efficacious,  making  a 
deed,  the  sheiiff  &Les  himself  for  the  price  bid.  That  is  a  mat- 
ter, thenceforth,  between  him  and  the  purchaser.  After  this  the 
defendant  in  the  execution  can  have  no  title  in  the  land,  and  it 
can  not  be  in  the  sheriff.  It  must,  consequently,  be  in  the  sher- 
iff's vendee:  Hartman  v.  Stahl,  supra.  Now  what  is  there  here 
to  defeat  this  title  ?  A  misrecital  of  the  venditioni  in  the  sher- 
iff's deed:  nothing  more.  It  is  conceded,  that,  were  this  writ 
correctly  described  in  the  recital,  the  title  would  be  perfect. 
But  it  is  not  to  be  tolerated  that  a  mere  clerical  mistake  like  this, 
probably  susceptible  of  easy  explanation  were  the  parties  to  the 
sale  living,  should  operate  to  defeat  a  proceeding  regular  in  eveiy 
other  respect.  Becitals  in  sheriffs'  deeds  are  of  little  weight, 
and  are  open  to  correction.  Where  it  is  plain  they  are  inaccu- 
rate, a  fatal  effect  is  not  to  be  ascribed  to  them.  No  one,  I  think 
c^n  look  at  the  connected  chain  of  evidence  offered,  without  be- 
ing convinced  of  the  regularity  of  this  sale.  At  the  very  least, 
the  judgment,  execution,  and  deed  tended  to  establish  that  fact, 
and  all  of  them  ought  therefore  to  have  been  given  to  the  jury. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 

Mr.  Justice  Goulteb  dissented  as  to  the  first  point  in  the  case. 

Statute  Ldcitino  Judgment  Liens  does  not  Apply  to  Debtor  or  heirs, 
and  a  sale  under  a  judgment  revived  more  than  twelve  years  after  the  debtor's 
death  wiU  divest  the  title  of  his  heirs:  FeUerman  v.  Murphy,  2S  Am.  Deo. 
729,  and  citations  in  the  note  thereto. 

Execution  Sale  on  Dormant  Judgment:  See  Stale  v.  Morgan,  47  Am. 
Dec.  329;  Ingram  v.  Belk,  Id.  591,  and  the  cases  collected  in  the  notes 
thereto. 

Lien  is  Inseparable  Incident  of  Levy  of  Execution:  Stavfftr  v.  Com' 
nUanonert,  26  Am.  Deo.  69,  and  note.    The  levy  of  an  exeoaticm  gives  a  lien, 
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though  the  judgment  has  none:  Cflasa  v.  Gilbert,  58  Pa.  St.  289,  citing  Hindi 
^,  Scott. 

Failuke  to  Retubn  Execution  does  not  Invalidate  Pubchaser's  Title: 
See  the  note  to  Bybee  v.  AsMy,  43  Am.  Dec.  52.  See  also  Banlx  v.  Evans, 
48  Id.  734.  So  held,  ctiting  the  principal  case,  in  Gibson  v.  Winalow,  33  Pa. 
St.  49,  54,  and  in  the  opinion  of  Butler,  P.  J.,  in  the  court  below,  in  BuehUr 
▼.  Rogers,  68  Id.  11.  And  the  sale  is  not  invalidated  because  made  after  the 
etorn  day:  KeUy  v.  Green,  53  Id.  305. 

MisRECiTAL  OF  Writ  IN  Sheriff's  Deed,  OF  variance  between  the  deed 
«nd  writ:  See  Harrison  v.  Maxwell,  10  Am.  Dec.  611;  MeGwre  v.  Kouns,  18 
Id.  187;  Martin  v.  Wilboume,  27  Id.  393;  Doe  v.  Rue,  29  Id.  368;  Gourdih  v. 
Darns,  45  Id.  745;  Humphrey  v.  Beeson,  48  Id.  370. 

Shebot's  Deed  without  Payment  is  Said  to  be  Void,  in  Ciiapman  v. 
Hctrwood,  44  Am.  Dec.  736:  and  see  the  note  to  that  case. 


Cumberland  Valley  B.  E.  Co.  v.  Hughes. 

[11  PunrtTLTAXIA  8TATB,  141.] 

Railroad  Coutahy  is  Bound  to  Keep  Road  in  Repair,  so  that  persona 
and  property  niay  at  all  proper  times  pass  over  it  in  safety,  and  is  liable 
for  injuries  from  neglect  of  this  duty. 

OwNSB  OF  Freight  Cab  Injubed  bt  Defect  in  Road  over  which  it  is 
running  under  a  *'  clearance  *'  from  the  railroad  company,  owing  to  the 
company's  neglect  to  repair,  may  recover  therefor,  though  the  "clear- 
ance" was  obtained  by  another  person  who  was  at  the  time  in  possession 
of  the  car. 

Kailboad  Ck)iiPANY's  Liability  fob  Neguoencb  should  be  Stbictly 
Enfobced  on  groupids  of  public  policy. 

Case  for  the  loss  of  a  car  belonging  to  the  plaintiff's  testator, 
which  was  thrown  from  the  track  while  running  on  the  defend- 
ants' road  under  a  license  or  clearance  from  the  defendants.  It 
appeared  that  the  injury  happened  through  the  defendants'  neg- 
lect to  repair  their  road.  It  also  appeared  that  the  car  was  run- 
ning on  the  defendants'  road  in  charge  of  a  conductor  furnished 
hy  J.  S.  &  J.  D.  Grier,  who  obtained  a  license  or  clearance 
from  the  company  in  their  own  names.  The  Griers  were  run- 
ning the  car  under  a  private  contract  with  the  plaintiff's  testa- 
tor. The  court  charged  that,  although  the  clearance  was  not  in 
the  plaintiff's  testator's  name,  and  he  did  not  pay  the  toUs,  yet 
if  the  car  was  run  for  his  benefit,  he  paying  freight  and  em- 
ploying the  conductor,  he  could  nevertheless  recover.  Verdict 
and  judgment  for  the  plaintiff.  The  defendants  brought  error, 
assigning  error  in  the  instructions. 

Bard,  for  the  plaintiff  in  error. 

Denny,  contra. 

Am.  Dso.  VoXi.  LI— 38 
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By  Court,  Bell,  J.  This  writ  of  error  is  founded  in  a  mis- 
apprehension of  the  nature  of  the  plaintiff's  action.  It  is  case 
for  negligence,  not  springing,  as  seems  to  have  been  supposed 
by  the  defendant  below,  from  any  implied  contract,  originating 
in  the  clearance  given  by  the  officers  of  the  company  to  Messrs. 
Grier.  This  is  only  valuable  in  the  cause,  as  showing  that  the 
car  destroyed,  was  placed  upon  the  railway  with  the  defendant's 
assent,  and  in  consideration  of  toll  paid  or  to  be  paid;  which, 
however,  might  have  been  shown  by  other  evidence  or  neces- 
sarily inferred  from  the  fact  that,  at  the  time  of  the  accident, 
the  car  was  propelled  by  the  company's  engine.  Nor  has  the 
plaintiff 's  right  to  sue  any  necessary  connection  with  the  express 
contract  between  his  intestate  and  the  Griers.  It  served  the 
purpose,  undoubtedly,  of  proving  the  car  belonged  to  Hughes, 
though  temporarily  in  the  possession  of  the  Griers.  But  this 
is  not  necessary  to  the  action,  which  does  not  arise  from  privity 
of  contract.  The  plaintiff's  right  to  damages  rests  in  the  uni- 
versal principle  that  he  who,  to  the  injury  of  another,  neglects 
a  duty  that  by  law  he  ought  to  perform,  is  liable  to  compensate 
the  injury,  and  under  our  system  this  is  effected  by  an  action 
on  the  case.  This  principle  is  as  old  as  the  common  law  itself: 
1  KoUe  Abr.  103. 

Thus  if  a  man,  by  prescription,  is  bound  to  repair  fences 
between  him  and  another,  and  doth  not  do  it,  whereby  the 
cattle  of  the  other  perisheth,  or  enter  and  do  damages,  the 
defaulting  party  m'ay  be  called  to  answer:  Anonymous,  1  Vent 
265;  Star  v.  liookesby,  1  Salk.  335.  So  if  one  be  bound  to  repair 
a  bridge,  by  neglect  whereof  A.  hath  special  damage:  Steinson 
V.  Heath,  3  Lev.  400;  11  Hen.  IV.  82,  83.  An  artificial  person  is 
equally  liable  to  the  operation  of  the  rule.  It  was  applied  to 
turnpike  companies  in  Randall  v.  The  Cheshire  Turnpike  Co.,  6 
N.  H.  145  [25  Am.  Dec.  463];  Townsend  v.  The  Susquehanna 
Turnpike  Co,,  6  Johns.  90;  and  Goshen  etc.  Turnpike  Co.  v. 
Sears,  7  Conn.  86.  In  these  and  numerous  other  cases,  the. 
responsibility  of  such  corporations  for  the  safety  and  sufficiency 
of  their  road  and  its  appurtenances,  so  long  as  they  exact  toU, 
was  recognized  and  enforced. 

The  duty  to  keep  the  road  in  sufficient  order  and  repair,  so 
that  persons  and  property  may  at  all  proper  times  pass  in  safety, 
is  an  implied  one,  resulting  from  ownership  and  the  receipt  of 
tolls.  This  duty  is  said  to  be  perfect,  founded  in  a  valuable 
consideration,  and  not  a  mere  casual  or  contingent  one:  Bari- 
\eU  V.  Crozier,  17  Johns.  461  (8  Am.  Dec.  428].     It  is,  in  truth. 


Digitized  by 


Google 


May,  1849.]  Commonwealth  v.  Stur  615- 

a  condition  attendant  upon  a  grant  of  the  privilege  to  constmct 
a  public  road  or  highway  for  profit,  which  from  its  very  nature 
inures  to  the  benefit  of  all  who  may  have  occasion  to  use  the 
thoroughfare.  To  found  a  right  of  action  on  this  general  obliga- 
tion, it  is  only  necessary  to  show  an  injury  to' person  or  property ». 
sustained  through  the  negligence  of  the  corporation  or  its  ser- 
Tants.  Where  a  chattel  has  been  the  subject  of  the  injury, 
actual  possession  of  it  by  the  owner  is  not  required.  A  general 
pix>perty  in  the  tiling  injured,  gives  a  right  to  sue,  though  na 
doubt  one  having  a  special  interest  at  the  moment  might  also* 
sustain  ao  action.  In  the  present  case  the  Griers  must  be  re- 
garded as  the  representatives  of  the  owner,  in  causing  the  car- 
riage to  be  placed  on  the  road,  under  the  license  recited  in  the< 
narr.;  and  it  may,  therefore,  be  considered  as  having  been  ior 
the  actual  custody  of  the  plaintiff's  intestate,  by  his  agents,  at 
the  moment  of  its  destruction. 

This  wholesome  rule  of  liability  for  neglect  ought,  if  a  distinq- 
tion  in  practice  were  permitted,  to  be  most  stringently  enforced 
against  railroad  corporations,  whose  slightest  inattention  to  the 
duties  they  assume  may  be,  and  frequently  is,  attended  with  the- 
most  frightful  results.  The  almost  daily  loss  of  life  and  prop- 
erty, rcsidting  from  the  indifference  but  too  often  manifested  bjr 
the  agents  of  these  companies,  in  the  discharge  of  their  obliga- 
tions, carries  with  it  an  admonition  that  the  public  safety  calls  for 
a  strict  adherence  to  a  rule  suggested  by  considerations  of  policjr 
and  humanity. 

Judgment  afiSrmed. 

Duty  of  Railroad  Ck)iiPA2rr  as  to  Stbuctubs  and  Care  of  Track,  e^ 
•  pecixdly  with  reference  to  the  safety  of  passengers  in  its  cars:  See  McElrof- 
V.  Nashua  etc,  R,  R,  Co,y  50  Am.  Dec.  794.  That  it  is  the  daty  of  a  railway 
company  to  keep  its  road  in  repair  is  a  point  to,  which  the  principal  case  im 
cited  in  Peniun/lvania  etc.  Canal  Co,  v.  OrcUuim,  C3  Pa.  St.  296,  where  it  ia 
held,  on  analogous  principles,  that  a  canal  company  bound  by  its  statute  ta 
keep  a  bridge  in  repair,  where  its  canal  crosses  a  public  highway,  is  liable  for 
an  injury  to  a  traveler  occasioned  by  a  failure  to  repair  such  bridge. 


Commonwealth,  Use  of  Stub,  v.  Stub. 

[11  Pkmxitltania  State,  160.] 
fioRETT  ON  Executor's  Bond  is  not  Liable  until  Executor  is  Ftxmd 

personally  for  the  debt  by  a  proper  proceeding  against  him,  whether  the 

debt  bo  due  a  creditor,  legatee,  or  distributee. 
Settlement  of  Executor's  Account  showing  a  general  balance  due  tne 

estate,  without  any  decree  ascertaining  the  amounts  due  the  distributees^ 
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it  not  Bnfficient  to  render  the  execntor*8  sureties  liable  on  their  bond  to 
a  distributee. 
Sureties  on  Bond  of  One  Joint  Exbcxttor  taken  long  after  administra- 
tion granted  for  the  faithful  performance  of  his  duties  stand  on  the  same 
footing  as  sureties  on  original  administration  bonds,  and  are  not  liable 
until  the  principaris  fixed. 

JCTDOMXNT  OR  DECREE  OF  ORPHANS*  Ck)URT  FiXINO  ExECDTOR'S  LiABIUTT 

is  sufficient  to  sustain  a  suit  against  the  sureties  on  his  bond. 

Debt  on  a  bond  given  by  the  defendants.  Stab  as  principal 
and  the  others  as  sureties,  conditioned  for  the  faithful  perform- 
ance of  the  duties  of  the  said  Stub  as  one  of  the  executors  of 
the  "will  of  his  father,  Adam  Stub,  and  that  the  principal  should 
''render  a  true  and  just  account  of  his  management  of  the 
property  and  estate  of  said  deceased  under  his  care,"  the  action 
being  brought  to  recover  the  distributive  shares  of  the  plaintifib 
as  children  and  distributees  under  the  will  of  the  said  Adam 
Stub.  It  appeared  that  letters  testamentary  were  issued  to  the 
defendant  and  another  as  executors,  on  November  12, 1832;  that 
the  executors  had  filed  an  account  in  March,  1834,  showing  a 
balance  due  from  them  to  the  estate.  It  was  to  recover  a  part 
of  this  balance  that  this  action  was  brought.  The  bond  in  suit 
^as  executed  in  June,  1838.  It  was  claimed  by  the  defendants 
that  it  was  given  specially  as  security  for  the  just  and  legal 
administration  of  a  certain  fund  in  court  belonging  to  the  estate, 
which  was  on  the  day  of  the  date  of  bond  paid  over  to  the  said 
Stub,  and  that  by  mistake  it  was  drawn  as  a  general  adminis- 
tration bond,  but  that  it  was  not  intended  as  security  for  assets 
previously  received.  They  claimed  also  that  although  a  balance 
appeared  to  be  due  on  the  administration  account,  yet  this  was 
not  true,  the  heirs  being  indebted  to  the  estate  for  advance- 
ments and  for  goods  purchased  at  a  sale  of  the  effects  of  the 
estate.  It  is  not  necessary  to  detail  the  evidence  which  was 
offered  by  the  defendants  and  admitted  against  the  plaintiffs' 
objection,  as  in  the  court  below  and  in  the  supreme  court  the 
case  went  off  on  a  single  point  of  law.  The  court  below  charged 
the  jury  that  the  plaintiffs  could  not  recover,  whether  this  was 
a  voluntary  or  official  bond,  because  the  executors  had  not  been 
fixed  for  the  amount  of  their  indebtedness  to  the  plaintiffs.  Ver- 
dict and  judgment  for  the  defendants,  and  the  plaintiffs  brought 
error. 

N.  D.  Strong  and  W.  Strong,  for  the  plaintifiiEi  in  enor. 
2?  W.  Smith,  for  the  defendants  in  error. 
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By  Court,  Booebs>  J.  The  liability  of  a  surety  in  an  official 
bond  being  contingent,  suit  can  not  be  brought  against  a  surety 
by  a  party  in  interest,  without  proceeding  in  the  first  place 
against  the  administrator  or  executor,  and  fixing  him  personally 
for  the  debt.  This  was  first  ruled  in  The  CommonweaUh  v 
Etxms^  1  Watts,  437,  in  the  case  of  a  creditor;  next,  The  Com- 
monwealth y.  Wenricky  8  Id.  160,  a  legatee;  afterwards  extended 
in  Myers  v.  FreU,  4  Pa.  St.  346,  to  a  distributee.  The  first  two 
are  conceded  to  be  ruled  correctly,  but  doubts  are  expressed  as 
to  the  last.  The  dictum  in  Myers  v.  FreU,  as  applied  to  distri- 
butions, is  said  to  be  new,  and  it  is  insinuated  that  perhaps  the 
court  were  inclined  to  extend  the  principle  of  the  contingent 
liability  of  sureties  beyond  its  legitimate  limits,  by  the  suspicion 
that  a  fraud  had  been  attempted  in  that  case.  As  The  Com- 
vumwedUh  v.  Evans  was  the  first  case  where  the  principle  was 
ruled  as  to  creditors,  so  Myers  y.  Freiz  was  the  first  where  it  was 
applied  to  distributees.  In  that  aspect  both  cases  may  be  saidf 
to  be  new.  It  was  there  thought,  as  it  is  still,  that  the  principle 
which  governs  one  also  governs  the  other;  that  there  was  no- 
perceptible  distinction  between  creditors,  legatees,  and  distrib- 
utees. It  must  be  remembered  that  in  that  case,  as  in  this,  al- 
though the  administrator  settled  his  general  account  with  the^ 
estate,  disclosing  a  general  balance  in  his  hands,  yet  there  was 
no  decree  of  the  orphans'  court  ascertaining  the  amount  owing 
by  the  administrator  to  the  respective  distributees;  nor  has  there 
been  any  judgment  at  common  law,  fixing  the  extent  of  his  in- 
debtedness. The  settlement  of  the  account  exhibits  only  the 
residue  of  the  estate  after  payment  of  debts.  The  payments 
that  from  time  to  time  may  be  made  to  the  distributees,  form  no 
port  of  the  account,  and  when  properly  settled,  can  not  appear 
except  as  an  apparatus  which  sometimes  exhibits  the  state  of  the- 
accounts  as  between  him  and  the  distributees.  It  consequently 
happens  that  a  settlement  confirmed  by  the  court  may  exhibit 
the  administrator  largely  in  arrears,  when  he  may  owe  little,  if 
anything,  to  the  respective  distributees.  The  report  of  the- 
auditors  here  only  ascertains  that  a  certain  sum  is  due  the  estate- 
of  George  Adam  Stub  from  the  executor,  but  it  nowhere  aj)- 
pears  how  much  the  plaintiffs,  who  are  some  of  the  heirs  and^ 
distributees,  may  have  been  advanced,  or  what  debts  there  may 
be  against  the  estate.  There  has  been  no  distribution,  or  decree 
of  the  orphans'  court  ascertaining  these  essential  matters;  nor 
has  there  been  any  suit  at  law  in  which  their  rights  have  beeo 
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Inyestigated  and  fixed.  Clearly,  therefore,  the  same  reason  ap- 
:  plies  to  distributees,  as  to  creditors  and  legatees. 

But  it  is  contended  the  principle  ought  not  to  he  extended  to 
'this  case,  because  this  is  not  an  original  administration  bond, 
nor  a  joint  administration  bond.  That  it  was  given  in  part  at 
the  instance  of  the  co-executor,  and  for  his  security.  That  the 
co-executor  petitioned  for  the  citation,  and  resisted  the  payment 
to  William  Stub,  the  other  executor,  of  any  portion  of  the  pro- 
-ceeds  of  the  real  estate.  That  a  suit  against  the  executors  must 
be  a  suit  against  both;  but  the  bond  is  given  by  one.  To  hold, 
therefore,  as  the  defendants  in  error  contend,  that,  both  execu- 
tors must  be  prosecuted  to  insolvency,  before  the  bond,  specially 
and  voluntarily  given,  can  be  made  available  to  the  distributee, 
of  which  the  co-executor  is  one,  is  carrying  the  doctrine  much 
further  than  in  the  case  of  Myers  v.  Fretz,  and  is  defeating  the 
very  object  of  the  bond.  These  suggestions  are  more  plausible 
than  sound.  Although  this  is  neither  an  original  nor  a  joint 
bond,  it  comes  within  the  reason  of  a  rule  designed  for  the  pro- 
tection of  the  sureties,  who  ought  not  to  be  held  liable  until  the 
amount  of  the  indebtedness  of  the  principal  is  ascertained.  It 
is  not  intended  for  the  security  of  the  co-executor  alone,  but  for 
^iJie  benefit  of  every  person  interested  in  the  estate,  whether  they 
1)0  creditors,  legatees,  or  distributees.  Although  not  an  original 
administration  bond,  it  partakes  of  the  nature  of  an  original 
bond,  and  is  designed  for  the  same  purpose.  If,  as  supposed, 
^the  distributee  would  be  bound  to  sue  both  the  executors,  and 
rprosecute  them  to  insolvency,  it  would  present  some  difficulty; 
•  but  I  do  not  see  the  necessity  of  either  course.  It  is  not  required 
that  the  principal  should  be  pushed  to  insolvency,  as  may  be 
inferred  from  an  inadvertent  expression  in  Myers  v.  Pretz.  A 
judgment  at  law,  or  a  decree  of  the  orphans'  court,,  fixing  the 
amount  of  their  personal  responsibility,  is  all  that  is  necessary 
as  a  prerequisite  to  suit  on  the  bond :  Commonwealth  v.  Evans,  1 
Watts,  437;  Commonwealth  v.  Wenrijck,  8  Id.  160.  Nor  would 
it  be  required,  under  the  focts  disclosed,  to  bring  an  action 
against  both  the  executors.  A  suit  against  William  Stub,  who 
alone  sealed  the  bond,  or,  what  perhaps  would  be  the  better 
mode,  a  decree  against  him  by  the  orphans'  court,*  would 
suffice. 

As  the  cause  is  affirmed  for  the  reasons  given,  it  becomes 

unnecessary  to  notice  the  bill  of  exceptions  to  the  admission,  of 

vtho  testimony,  except  merely  to  remark  that  we  see  no  material 
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difference  between  the  case  as  now  presented,  and  the  same  case 
reported  in  Stub  Y.Slub,  3  Pa.  St.  251. 
Judgment  afiSrmed. 

Procbxdtngs  ox  ExEctTTOBS*  AND  ADMINISTRATORS'  BoKDS  are  80  entirely 
regulated  by  statate,  and  the  statutes  of  the  different  states  vary  so  greatly, 
that  it  is  exceedingly  difficult  to  lay  down  general  rules  upon  the  subject. 
It  would  swell  this  note  to  undue  proportions  to  attempt  a  collection  of  these 
differing  statutory  provisions,  and  we  shall,  therefore,  content  ourselves  with 
an  examination  of  the  adjudged  cases  relating  to  the  principal  branches  of 
the  subject,  occasionally  referring  to  peculiarities  in  local  legislation  which 
have  produced  apparent  conflict  in  the  decisions. 

Bond  oould  not  be  Required  op  an  Executor  by  the  Ecclesiastical 
Courts  in  England  for  the  due  administration  of  assets,  where  the  testator 
did  not  direct  that  a  bond  should  be  given:  4  Bum's  Ecc.  Law,  17G;  1  Wms. 
on  Ex'rs,  Cth  Am.  ed.,  275;  Hex  v.  Haines,  1  Ld.  Raym.  361;  S.  C,  1  Salk. 
299;  Jones  v.  Ilobson,  2  Rand.  488;  Eaton  v.  BenefieU,  2  Blackf.  52.  But 
where  the  executor  was  insolvent,  the  court  of  chancery  could  intervene  and 
require  security,  as  in  the  case  of  any  other  trustee:  1  Wms.  ou  Ex'rs,  6th 
Am.  ed.  276.  And,  in  most  of  the  American  states,  bonds  are  required  of 
executors  the  same  as  of  administrators,  except  where  a  bond  is  dispensed 
with  by  an  express  provision  in  the  testator's  will;  although  in  some  states 
a  bond  will  be  required  of  an  executor  only  when  it  appears  to  be  necessary 
for  the  security  of  the  estate:  Id.  277,  Perkins*  note.  When  bonds  are  re- 
quind  they  are  governed  by  the  same  rules,  with  respect  to  the  liability  of 
the  obligors,  as  the  bonds  of  administrators:  Hood  v.  Hood,  85 N.  Y.  561. 

Extent  of  Sureties*  LiABiLrrr  on  Bonds.  1.  Generally, — The  rule  ap- 
plicable to  official  bonds  in  general,  that  the  sureties  therein  are  liable  only 
for  the  official  acts  and  defaults  of  tho  principal,  and  for  funds  in  his  hands 
in  his  official  capacity,  applies  also  to  administrators'  and  executors*  bonds: 
Oregg  v.  Currier,  36  N.  H.  200.  So  the  principal  himself  is  liable  on  hit 
bond  only  for  official  acts  and  defaults.  Hence,  as  respects  any  remedy  for 
his  misconduct  by  a  proceeding  on  the  bond,  his  liability  and  that  of  his  sure- 
ties are  co-cxtensive:  IVaUles  v.  Hyde^  9  Conn.  10;  Hobbs  v.  Middleton,  1  J. 
J.  Marsh.  178.  *' They  are  j;;e8ponsible  on  their  bond  whenever  he  is;  and 
when  he  is  not,  they  are  not;  and  consequently,  when  they  are  not,  he  ia 
not:"  Hobbs  v.  Middleton,  supra.  This  is,  no  doubt,  the  general  rule;  but  it 
does  not  follow  that  there  can  always  be  a  recovery  on  the  bond  against  the 
sureties  whenever  there  can  be  a  recovery  against  the  principal,  for  although, 
•8  respects  the  act  or  default  which  constitutes  the  cause  of  action,  their  lia- 
bility may  be  the  same,  he  may,  in  certain  cases,  be  estopped  by  some  act 
or  admission  from  making  a  defense  which  is  open  to  them. 

2.  Liability  for  Proceeds  or  Rents  and  Profits  of  EeaUy, — At  common  law 
land  was  not  assets  for  the  payment  of  the  decedent's  debts,  and  the  execu- 
tor or  administrator  had  nothing  to  do  with  it,  except  where  it  was  devised 
to  be  sold,  and  even  then  the  proceeds  were  equitable  and  not  legal  assets: 
I  Wms.  on  Ex'rs,  0th  Am.  ed. ,  728,  729.  And  under  statutes  subjecting  the 
realty  of  a  decedent  to  the  payment  of  his  debts,  the  general  rule  is  that  it 
can  be  sold  only  upon  an  order  of  the  probate  court  in  case  of  a  deficiency 
of  the  personal  estate;  and,  subject  to  this  contingency,  it  descends  to  the  heir. 
In  some  states  it  has  been  held  that  the  sureties  on  an  administration  bond  are 
aot  liable  ft\r  the  proceeds  of  the  sale  of  realty,  even  thougli  sold  under  an 
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order  04  court  for  the  payment  of  debts:  Beall  v.  CommonwedUh,  17  Scrg.  & 
R.  392;  Cammonioealth  v.  Ililgert,  55  Pa.  St.  236.  So  in  Maryland  prior  to 
the  act  of  1831,  but  otherwise  under  the  provisions  of  that  act:  Cornish  v. 
WiUon,  6  Gill,  299.  So  in  Indiana  under  a  statute  requiring  a  separate  boo<l 
to  be  given  upon  an  application  for  an  order  for  the  sale  of  realty:  Jicno  v. 
Ti/8on,  24  Ind.  56.  But  in  Alabama  the  administration  bond  covers  the  pro- 
ce«^8  ot  «  Rale  of  realty,  even  though  a  special  bond  is  required  on  the  appli- 
cation for  sale:  Clarke  v.  WeM,  5  Ala.  117.  And  in  other  states  it  is  held 
that  the  administration  of  such  proceeds  is  within  the  bond:  Governor  v. 
Chouteau,  1  Mo.  731;  WcuU  v.  Graham,  4  Ohio,  126.  So  under  the  express 
provisions  of  the  statute  in  Massachusetts:  BenneU  v.  Overing,  16  Gray,  268; 
Hannum  y.  Day,  105  Mass.  38.  In  Missouri  it  is  held  that  the  sureties  are 
liable  for  a  failure  to  account  for  the  proceeds  of  a  sale  of  realty  made  with- 
out an  order  of  court:  Stale  v.  SchoU,  47  Mo.  84.  And  in  Indiana,  where  a 
sale  is  made  without  an  order,  but  the  probate  court  takes  cognizance  of  it 
and  requires  the  execution  of  a  bond  to  accouut  for  the  proceeds,  the  sureties 
thereon  are  liable  for  a  failure  to  account  therefor:  Heece  v.  Jones,  71  Ind.  340. 
But  in  New  Jersey,  where  lands  not  specified  in  an  order  of  sale  were  sold,  the 
sureties  of  the  administrator  were  adjudged  not  to  be  liable  for  the  applica- 
tion of  tho  proceeds:  Matter  of  Givens,  34  N.  J.  Eq.  191.  In  Virginia,  in 
some  early  cases,  it  was  determined  that  where  lands  were  sold  under  a  dh'cc- 
tion  in  the  will,  the  proceeds  were  equitable  assets,  and  the  sureties  on  the 
executor's  bond  were  not  responsible  therefor:  Jones  v.  Ilobson,  2  lland.  483; 
Burnett  v.  Harwell,  3  Leigh.  89.  So  in  Kentucky,  upon  a  bond  executed 
under  the  statute  of  1797,  conditioned  to  account  for  and  faithfully  adminis- 
ter the  "goods,  chattels,  and  credits**  of  a  decedent,  it  was  held  that  the 
sureties  were  not  liable  for  the  misapplication  of  equitable  assets;  otherwise 
under  the  act  of  1838:  S2)eed's  Ex'r  v.  Nelson's  Ex'r,  8  B.  Mon.  505.  But 
in  Pimnsylvania,  under  a  bond  conditioneil  to  account  for  goods,  chattels,  and 
credits,  it  has  been  held  that  the  sureties  of  an  executor  or  administrator 
cum  testamento  amiexo  arc  liable  for  the  proceeds  of  a  sale  of  land  under  a 
power  in  the  will:  CommonweOrlth  v.  Forney,  3  Watts  &  S.  353;  Zeigfer  v. 
Sprinkle,  7  Id.  175.  So  in  New  York,  the  sureties  of  an  executor  are  liable 
for  the  misapplication  of  the  proceeds  of  realty  sold  under  a  direction  in  the 
will,  the  direction  to  sell  being  regarded  asi  an  equitable  conversion  of  the 
realty  into  personalty:  Hood  v.  Hood,  85  N.  Y.  561. 

Money  paid  to  an  executor  or  administrator  by  the  owners  of  realty  liable 
to  be  sold  for  the  payment  of  debts  and  legacies,  is  assets  for  which  the  sure- 
ties are  liable  on  their  bond:  Fayv,  Taylor,  2  Gray,  154.  So  money  awarded 
for  land  taken  for  public  use,  whei-e  the  administrator  has  levied  thereon  and 
the  time  for  redemption  has  expired:  Phillips  v.  Rogers,  12  Met.  405.  So 
in  Pennsylvania,  notwithstanding  the  rule  in  that  state  that  sureties  of  an 
administrator  are  not  liable  for  the  proceeds  of  realty  sold  for  the  payment  of 
debts,  if  the  administrator  embezzles  the  personalty,  so  that  it  is  necessary 
to  sell  tlie  realty  to  pay  debts,  the  sureties  of  the  administrator  are  liable  to 
thp  heirs:  Commonwealth  v.  Keil,  9  Phil.  140,  distinguishing  Commonicealtk 
v.  Hilgert,  55  Pa.  St.  230.  Where  land  is  sold  in  another  state,  and  the  ad- 
ministrator receives  the  proceeds,  his  sureties  are  liable  therefor:  Judge  oj 
Probate  v.  Ileydock,  8  N.  H.  491. 

Ad  a  consequence  of  the  doctrine  that  realty  descends  immediately  to  thf 
heirs  under  statutes  making  it  liable  for  the  payment  of  debts  upon  a  defi* 
ciency  cf  the  personalty,  subject  to  a  contingent  power  of  sale  in  the  admin* 
istrator,  under  the  order  of  the  court,  the  sureties  of  the  administrator  art 


Digitized  by 


Google 


May,  1849.]  Commonwealth  v.  Stur  52! 

not,  as  a  general  rale,  liable  for  the  rents  and  profits  of  such  realty  collected: 
by  their  principal  after  the  intestate's  death:  Brown  v.  Broicn,  2  Harr.  (Del.) 
5;  Slaughter  v.  Froman,  2  T.  B.  Mon.  94;  HarU'a  Appeal,  2  Grant,  SS;  Allen 
V.  Burton,  1  McMull.  249;  Hulcheiison  v.  Piggy  8  Graft  220.  So  oven  whero 
the  word  •* rents"  is  used  in  the  bond,  that  term  being  hcM  to  apply  to  rents 
dne  at  the  time  of  the  decedent's  death:  WiUon  v.  UnieWs  Adm*i\  12  Bush, 
215.  So  where  an  executor  is  directed  by  the  will  to  sell  realty  and  fails  to 
do  so,  his  sureties  are  not  liable  for  the  rents  and  profits  thereof,  as  they  fol- 
low the  title:  Oregg  v.  Currier,  36  N.  H.  200.  But  in  Missouri  the  sureties- 
of  an  administrator  arc  liable  for  the  application  of  rents  and  profits  of  realty 
received  by  him:  Strong  v.  Wilkinson,  14  Mo.  IIG.  So  in  Massachusetts,  un- 
der a  statute  requiring  an  executor  to  account  for  rents,  unless  they  arc  col- 
lected  after  his  removal  from  office:  Brooks  v.  Jackson,  125  Mass.  307.  So  in- 
Alabama  it  is  held  that  an  executor  and  his  sureties  arc  liable  for  the  i-eutaL 
value  of  land  which  he  could  have  rented,  but  did  not:  J  fay  v.  Kelly,  01  Ala. 
489. 

3.  LiabUily/or  Proceeds  of  Sale  of  Slaves. — In  the  late  slave  states  slavea 
were  regarded  as  partaking,  in  spme  resi)ects,  of  the  nature  of  real  property; 
and  under  a  devise  of  such  property  to  be  sold,  it  was  held  in  Tennessee  that 
the  proceeds  were  equitable  assets,  for  which  the  sureties  on  the  cxecutorV 
bond  were  not  liable:  Wall  v.  Allen,  4  Baxt.  210.  So  where  they  were  sold 
under  an  order  of  the  probate  court  for  the  payment  of  debts,  the  sureties  of 
the  executor  or  administrator  were  not  liable  for  the  proceeds:  Gambill  v. 
Campbell,  12  Heisk.  737;  Barksdale  v.  BtUler,  6  Lea,  450. 

4.  Liability /or  Assfts  Received  from  Anothn'  Stale, — The  sureties  of  an  ad- 
ministrator are  liable  only  for  assets  received  within  the  state,  or  which  sliould 
have  been  received  there:  Fletcher  v.  Weir,  7  Dana,  345;  OoveiiHyr  v.  Williams, 
3  Ircd.  L.  152.  But  where  the  administrator  of  the  domicile  receives  withia 
the  state  property  or  funds  of  the  decedent  frpm  an  ancillary  administrator 
in  another  state,  his  sureties  are  liable  therefor:  Fletcher'' s  AdirCr  v.  Sanders, 
32  Am.  Dec.  90;  Pratt  v.  Northam,  5  Mason,  95.  A  judgment  in  favor  of 
the  decedent  in  another  state  is  assets  there,  and  the  sureties  of  the  adminis- 
trator of  the  donnicile  are  not  liable  for  his  omission  to  include  the  same  io 
the  inventory:  but  if  the  administrator  sues  on  the  judgment  within  the  state, 
and  recovers  and  appropriates  the  amount  to  his  own  use,  and  fails  to  account 
for  it,  the  sureties  are  liable:  Strong  v.  White,  19  Conn.  233.  So  where  the 
administrator  goes  into  another  state  where  the  intestate  died,  and  where  no* 
administrator  has  been  appointed,  and,  without  qualifying  there,  receives  as- 
sets and  brings  tliem  within  the  state  of  his  appointment,  his  sureties  are  lia- 
ble therefor:  Andrews  v.  Avory,  14  Gratt.  229.  The  sureties  of  an  ancillary 
administrator  are  not  liable  for  assets  beyond  the  jurisdiction  appointing  such 
administrator:  Fletclier^s  Adni'r  v.  Sanders,  supra.  As  to  liability  for  pro- 
oee  is  of  a  sale  of  land  in  another  state,  sec  ante,  2. 

5.  Liability  fitr  DeU  Due  from  Principal  to  the  Estate. — As  a  general  rule, 
the  sureties  of  an  administrator  or  an  executor  are  liable  only  to  the  extent 
of  assets  actually  received  by  the  principal;  but  where  the  assets  consist,  in 
whole  or  in  part,  of  a  debt  due  the  estate  from  the  principal,  the  law,  from 
the  necessity  of  the  case,  presumes  that  it  has  been  paid,  and  therefore  re- 
ceived by  the  executor  or  administrator,  and  his  sureties  are  accountable  for  it: 
Seawell  v.  Buckley,  54  Ala.  592;  Wright  v.  Lang,  GG  Id.  3S9.  And  this  is  held  to 
be  so  in  Lambrtcht  v.  StcUe,  57  Md.  240.  whether  the  executor  is  able  to  pay 
or  not.  But  in  PiperU  Estatt,  15  Pa.  St.  533,  the  liability  is  said  to  extend 
•niy  to  cases  where  the  administrator  is  able  to  pay  the  debt.     So  in  Spurlock 
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T.  Earle$t  8  Baxt.  437,  it  ia  held  that  the  sureties  are  liable  only  in  case  Um 
debt  conld  have  been  collected  with  reasonable  and  proper  diligence  if  it  Iiad 
been  due  from  a  third  person.  Where,  upon  a  sale  of  property  of  the  estate, 
the  administrator  himself  becomes  the  purcliaser,  the  fact  that  the  purchase 
is  rati  tied  by  the  heirs  does  not  relieve  the  sureties  from  liability  for  tlic  pur- 
chase money  if  not  accounted  for:  Todd  v.  Sparks,  10  La.  Ann.  C68. 

6.  Liability  for  Other  Funds. — Damages  collected  by  an  administrator  under 
a  statute,  for  an  injury  causing  the  death  of  his  intestate,  are  assets  for  which 
he  and  his  sureties  are  liable  on  their  bond:  Goltra  v.  People^  ()3  111.  2*24; 
Glass  V.  llovDtU,  2  Lea,  50.  Where  an  executor,  with  intent  to  defraud  his 
creditors,  inventories  his  own  property  as  property  of  the  estate,  it  is  held 
that  the  sureties  on  his  administration  bond  are  accountable  for  the  property: 

WaiiUi*  V.  Hyde,  9  Conn.  10.  Profits  of  investments  of  trust  funds  are  also 
assets  for  which  the  sureties  are  liable:  Watsmi  v.  Whitten,  3  Rich.  224. 

7.  Liability  for  Acts  or  Defaults  as  Trustee,  Devisee,  or  Otherwise  than 
Officially. — It  is  settled,  in  some  of  the  states,  that  the  bond  of  an  executor 
does  not  cover  duties  imposed  upon  him,  not  in  his  representative  character, 
but  as  trustee  under  the  will.  Thus,  it  is  held  that  the  sureties  are  not 
liable  for  the  executor's  management  of  a  fund  set  apart  by  the  will  for  the 
•upport  of  the  testator's  widow:  Warfeld  v.  DraruTs  Ex\,  13  Bush,  77;  nor 
for  a  breach  of  duty  as  to  property  devised  to  him  for  the  use  of  certain  lega- 
tees in  trust  to  sell  and  divide  the  proceeds:  Perkins  t.  Lewis,  41  Ala.  649; 
or  for  the  mismanagement  of  a  business  directed  by  the  will  to  be  carried  on: 
Carter  v.  Young,  9  Lea,  210;  nor  for  funds  turned  over  to  him  as  trustee  for 
any  other  purpose:  Barker  v.  Stafford,  53  Cal.  451;  nor  for  breach  of  any 
dnt}'  imposed  upon  him  in  his  character  as  a  devisee  under  the  will:  Sims  v. 
Lively,  14  B.  Mon.  348.  But  in  Tennessee,  uijider  the  statute  of  1S38,  sure- 
ties on  ail  executor's  bond  are  liable  for  his  defaults  as  a  trustee  under  the 
will:  Lester  v.  Vick,  2  Heisk.  476;  Pointer  v.  Moores,  4  Id.  16.  So,  though 
the  condition  of  the  bond  is  not  in  the  statutory  form,  if  it  calls  for  the  |)er- . 
formance  of  all  duties  * 'enjoined  by  the  will;"  Walker  v.  Potilla,  7  Lea,  449. 
So  in  Virginia,  where  property  was  devised  to  a  wife  for  life,  with  directions 
to  the  executor  to  sell  the  same  at  her  death  and  divide  the  proceeds  among 
the  testator's  heirs,  the  sureties  of  the  executor  were  held  I'.able  for  his  fail- 
ure to  pay  over  the  proceeds  upon  a  sale  of  the  property:  Aiutond  v.  Mason^s 
AdmW,  9  Gratt.  700.  So  in  United  StaUs  v.  Parker,  2  McArth.  444,  where 
an  executor  was  directed  to  invest  a  fund  bequeathed  for  the  benefit  of  the 
legatee.  So  where  one  of  two  executors  was  constituted  a  trustee  under  the 
will  to  invest  funds  and  pay  them  over  to  the  devisees  as  they  came  of  age, 
and  the  executors  having  rendered  an  account,  tlie  balance  in  their  hands  was 
retained  by  the  one  who  was  trustee,  but  who  gave  no  bond  as  sucli,  and 
8uch  trustee  afterwards  returned  an  account  upon  M'hich  a  decree  was  passed 
for  the  pavment  of  the  shares  as  directed  by  tlie  will,  upon  his  failure  to  per- 
form the  decree,  an  action  was  held  to  lie  on  the  bond  of  lx)th  exeiutors: 
Newcomh  v.  Williams,  9  Met.  525.  So,  where  an  executor  was  directed  by 
She.  will  to  carry  on  the  testator's  business  for  the  benefit  of  the  estate,  lila 
sureties  were  held  liable  for  the  proceeds  of  such  business:  Gando{fo  v. 
Walker,  15  Ohio  St.  251. 

Where  an  administrator  is  appointed  a  commissioner,  by  an  order  of  th« 
court,  to  sell  property  belonging  to  the  estate,  and  fails  to  pay  over  the  pro- 
ceeds, his  sureties  as  administrator  are  not  liable  therefor:  lieeves  v.  b-'i^-'V,  -J 
Head,  647.  Nor  are  the  sureties  of  an  executor  liable  for  his  iutenneddliug 
Irith  property  without  right  or  authority  under  the  will  or  the  statute:  Mc- 
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Campbell  v.  Gilbert,  6  J.  J.  Marab.  592.  Nor  for  his  acts  or  defaults  as  agent 
for  the  heira  or  distribntees,  and  by  their  authority:  Tlebert  v.  Hebertf  22 
La.  Ann.  308;  Shields  v.  SmUh,  8  Bush,  601.  Nor  are  they  liable  for  the 
proceeds  of  bonds  held  by  the  testator  in  trust  for  others  which  the  executor 
collects  and  fails  to  pay  over  to  the  beneficiaries:  Quirnby  v.  Wcdker,  14  Ohio 
St.  103.  Where  the  administrator  of  a  deceased  sheriff  was  authorized  by  a 
private  statute  to  collect  certain  arrearages  of  taxes  on  a  warrant  committed 
to  the  sherifif,  the  sureties  on  the  administration  bond  were  held  liable  for  the 
'moneys  so  collected:  Morton y,  Ashbee,  1  Jones  L.  312.  Where  a  public  ad- 
ministrator is  appointed  executor  of  a  will  and  gives  bond,  takes  possession, 
and  administers  the  estate  in  the  latter  capacity,  undoubtedly  his  sureties  as 
public  administrator  will  not  be  liable  for  Lis  doings.  But  where  he  takes 
possession  and  proceeds  to  administer  without  executing  a  bond  as  executor, 
or  giving  the  notice  required  by  law,  and  the  probate  court  recognizes  hia 
acts  as  those  of  the  public  administrator,  the  sureties  on  his  bond  as  such  ad- 
ministrator will  be  liable  for  his  defaults:  State  v.  Purdi/t  07  Mo.  89.  Where 
administration  was  fraudulently  taken  out  on  the  estate  of  a  living  i)erson,  .ind 
the  estate  was  squandered,  the  sureties  were  held  liable  on  the  administration 
bond  in  an  action  by  the  alleged  decedent,  on  the  ground  that  this  was  a  breach 
of  duty  as  administrator;  bat  Davis,  P.  J.,  dissented,  holding  the  liability  to 
be  merely  personal:   Williams  v.  Kiernan,  25  Hun,  355. 

8.  Liability  for  D^aulls  Committed  or  Funds  Received  b^ore  Appointment  or 
Execution  of  Bond, — No  doubt  the  sureties  of  an  executor  or  administrator  are 
liable  generally  only  for  faults  committed  and  funds  received  after  the  execu- 
tion of  the  bond.  Hence,  the  sureties  of  an  executor  upon  a  bond  conditioned 
that  he  **  shall  well  and  duly  perform  his  duties  as  executor'*  are  not  liable 
for  defaults  prior  to  the  making  of  the  bond:  Stajte  v.  Hood,  7  Blackf.  127. 
So  undcubtedly  the  sureties  will  not  be  liable,  as  a  general  rule,  for  funds  re- 
ceived by  the  principal  before  the  execution  of  the  bond,  or,  a  fortiori,  before 
grant  of  administration,  unless  they  remain  in  his  hands  when,  the  bond  is  ex- 
ecuted. But  where  goods  are  received  by  an  administrator  before  letters  of 
administration  are  issued  under  an  agi'eement  to  take  out  letters,  the  pre- 
sumption is  that  he  holds  them  at  the  time  of  his  appointment,  in  the  absence 
of  contrary  proof,  and  his  sureties.are  liable  therefor:  People  v.  Hascall,  22 
X.  Y.  188.  8o  where  an  administrator  receives  funds  in  a  fiduciary  capacity, 
which  he  inventories  as  part  of  the  estate:  Goode  v.  Bvford,  14  La.  Ann.  102. 
So  as  to  funds  received  by  a  special  administrator  before  hb  appointment, 
while  acting  as  agent  for  a  prior  administrator,  and  for  which  he  gives  a  re 
ceipt  to  the  prior  administrator:  Gotisberger  v.  Smith,  6  Ducr,  666;  GoUsber 
ger  v.  Taylor,  19  N.  Y.  150. 

Where  a  new  bond  is  given  by  an  executor,  pursuant  to  an  order  of  the  sur- 
roji^te,  under  the  statute,  upon  the  application  of  parties  interested  that  a 
new  bond  be  executed,  or  in  default  thereof,  that  the  executor  be  removed, 
the  sureties  on  such  bond  will  be  liable  for  a  misappropriation  and  loss  of 
assets  before  its  execution,  because  if  the  bond  had  not  been  given,  the  execu 
tor  would  have  been  removed:  Schofield  v.  IJustis,  9  Hun,  157;  Scofeld  v. 
Churchill,  72  N.  Y.  565.  So  where  upon  a  settlement  of  an  administrator'n 
account  a  balance  was  found  duo  from  him  to  the  estate,  and  the  xjrobate 
court  required  a  new  bond,  which  was  executed  three  days  afterwards,  the 
sureties  thereon  were  held  liable  for  a  previous  conversion:  Brown  v.  Staie^ 
23  Kan.  235.  So  where  a  new  bond  was  given  after  a  conversion  by  pledg- 
ing the  assets  for  the  administrator's  debt,  and  the  administrator  subsequently 
laUed  to  recover  the  same,  as  he  might  have  done,  the  new  sureties  were  held 
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liable:  State  v.  Dnndufj,  74  Mo.  87;  Wolff  \\  Schnfffer,  LI.  154.  Aud  whcr* 
a  new  bond  is  givwi  upon  the  application  of  the  sureties  in  a  prior  bond,  and 
a  default  is  discovered  many  yean  afterwards,  it  will  not  be  presumed  to 
have  occurred  before  the  new  bond  was  given,  and  the  sureties  thereon  will 
be  jyrima  facie  liable:  Phillips  v.  Brazeal,  14  Ala.  746.  Generally,  the  sare- 
ties  on  on  additional  bond  will  be  liable  for  the  proceeds  of  property  sold 
before,  where  the  facts  warrant  the  presumption  that  the  money  is  still  in  the 
admini8ti*ati)r^i  Iiands:  Ma*/  v.  Kelli/y  61  Ala.  489.  In  Morris  v.  MorriSf  9 
Q.C1SK.  814,  it  is  held  that  where,  upon  a  petition  of  the  sureties  of  an  ad-  * 
ininistrator  to  be  released,  a  new  bond  is  given,  the  sureties  therein  are 
primarily  liable,  to  the  extent  of  tho  penalty,  first,  for  defaults  occurring; 
after  the  execution  of  the  second  l)ond,  and  second,  for  prior  defaults;  and 
that  tho  sureties  on  the  first  bond  are  liable  for  the  prior  defaults  only  so  far 
as  they  ore  not  covered  by  tho  new  bond.  The  giving  of  a  new  bond  doee 
not  release  tho  sureties  on  the  prior  bond,  even  though  intended  for  that  pur- 
pose,  if  not  given  for  one  of  the  causes  specified  iu  the  statute:  Wood  v. 
WiUiams,  61  Mo.  63.  In  Enicbt  v.  Powell,  2  Strobh.  Eq.  196,  it  is  held  that 
where  an  additional  bond  is  given,  the  sureties  in  the  two  bonds  arc  partiee 
to  a  common  undertaking.  Where  a  new  bond  is  given  upon  a  discharge  of 
the  sureties  in  a  prior  bond,  and  a  devastavit  occurs,  it  is  held,  in  Alexasider 
v.  Mercer^  7  Oa.  549,  that  a  bill  will  lie  against  both  sets  of  sureties  for  a 
discovery  of  tho  amount  and  date  of  the  devaMavil,  so  as  to  charge  the  sure* 
ties  according  to  their  respective  liabilities.  Where  a  new  bond  is  given, 
under  the  statute,  upon  an  application  for  a  sale  of  realty,  the  sureties  therein 
arc  liable  only  for  the  proceeds  of  such  sale:  Worgang  v.  Clippn  21  Ind.  119. 
And  in  Salyers  v.  Roxs^  15  Id.  130,  it  is  said  that  such  bond  is  subsidiary  to 
the  administration  bond,  and  that  no  action  is  maintainable  thereon  till  the 
penalty  of  the  administration  bond  is  exhausted.  In  Povxll  v.  Poicell,  48 
Cal.  234,  it  is  held  that  where  a  bond  given  on  an  application  for  the  sale  of 
land  contains  tho  same  condition  as  the  original  administration  bond,  the 
sureties  on  both  bonds  may  bo  joined  in  an  action  for  a  default.  Where  an 
a^lministrator  resigns  after  an  account  showing  a  balance  against  him,  and  is 
afterwards  appointed  administrator  de  bonis  noil,  giving  bond  as  such,  the 
sureties  therein  will  be  liable  for  such  lialance,  upon  the  presumption  that  he 
received  it  as  administrator  de  bonis  iion,  altliough  he  and  the  snretiee  io 
the  first  bond  are  insolvent:  Modawell  v.  Hudson,  57  Ala.  75. 

9.  Ta-mination  of  Liability. — Of  course,  where  tho  sureties  in  an  adminis* 
tration  bond  are  released  by  the  giving  of  a  new  bond,  pui-suant  to  statute, 
they  are  not  liable  for  subsequent  defaults:  State  v.  Stroop,  22  Ark.  328.  Nor 
are  the  sureties  liable  for  defaults  occurring  after  the  termination  of  the 
periotl  of  administration  as  limited  by  law:  Floi-es  v.  Ilowth,  5  Tex.  329; 
Jo-nes  V.  Perkiiuf,  8  Id.  337%  So  tho  sureties  on  the  bond  of  a  public  adminis- 
trator are  liable  only  for  bis  defaults  with  respect  to  estates  committed  to 
him  during  his  term  of  oflBce,  though  he  is  reappointed:  Buckley  v.  McQuire^ 
58  Ala.  2*26.  But  they  continue  liable  for  acts  done  after  the  expiration 
of  his  term  in  finishing  the  administration  of  estates  previously  committed  to 
him:  Estate  of  Avtline,  53  Cal.  259.  Where  an  executor  sells  property  for 
notes  not  maturing  until  after  the  expiration  of  his  appointment,  and  fails 
to  account  for  them,  his  sureties  are  liable:  Verrtt  v.  Belavger,  6  La.  Ann. 
109.  A  surety  who  l>ecomes  administrator  ujK>n  the  death  of  his  principal  if 
liable  as  a  surety  on  his  former  bond  only  for  defaults  occurring  during  the 
prior  administration:  People  v.  Alien,  SO  111.  106.  The  death  of  a  surety  does 
sot  terminate  his  liability,  and  his  estate  is  responsible  for  subsequent  de- 
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faults  in  administration:  Mundorffy,  Wangler,  12  Jones  &,  S.  496.  Ncr  is 
his  liability  terminated  by  the  revocation  of  the  letters  of  administiotion: 
2ifal  V.  Berknell,  85  N.  C.  299.  Wberc  the  will  is  annulled  under  which  an 
executor  or  administrator  aim  ttstamento  aitnexo  is  acting,  his  sureties  re- 
main liable  for  the  property  coming  into  his  hands:  Crotc  y.  Crow,  14  B.  Mon. 
176.  But  they  are  not  liable  for  property  distributed  by  him,  in  good  faith, 
in  the  payment  of  legacies:  Jovfs  v.  Jcvesy  Id.  373.  In  Bell  t.  Peoj^Ie,  94 
m.  230,  it  is  held  that  where  a  decree  is  made  setting  aside  a  will  under 
which  an  administrator  cum  testameiUo  annexo  is  acting,  but  directing  him  to 
administer  the  estate  as  intestate  property,  and  he  continues  to  act,  ifts  sure- 
ties continue  liable.  Where  an  administrator  is  also  guardian  of  the  sole  heir 
and  distributee  of  the  estate,  and  pays  all  the  debts  li'ith  a  few  trifling 
exceptions,  closes  his  account  but  makes  no  report,  charges  himself  in  his 
private  book  with  the  balance  on  hand  as  due  tlie  heir,  ]mys  the  ward's 
expenses,  collects  rents,  etc.,  and  a  reasonable  time  has  elapsed,  his  sureties 
-AS  administrator  are  released  and  his  sureties  as  guardian  arc  liable:  BeU 
V.  People,  94  111.  230.  So  where  an  administrator  becomes  guardian  of  a  dis- 
tributee after  a  decree  ascertaining  his  share,  he  is  deemed  to  hold  the  same 
as  guardian  by  way  of  retainer,  and  the  sureties  on  the  administration  bond  are 
not  liable  therefor:  Taylor  v.  Deblois,  4  Mason,  131.  So  where  an  administrator 
becomes  executor  of  the  sole  distributee,  his  sureties  as  administrator  are  not 
liable  for  property  in  his  hands  after  the  debts  are  paid:  Weir  v.  People,  7S 
m.  192.  But  where  an  administrator  who  is  also  guardian  of  minor  dis- 
tributees receives  assets  from  an  ancillary  administrator,  but  docs  not  in- 
ventory  or  account  for  them  or  obtain  an  order  of  distribution,  ho  is  deemed 
to  hold  them  as  administrator  and  not  as  guardian,  and  the  sureties  ou  the 
administration  bond  are  liable  therefor:  PrcUt  v.  Northam,  5  Mason,  95.  And 
it  is  held  in  Harrison  v.  Ward^^S  Dev.  L.  417,  and  Clanaj  v.  Carrington,  Id. 
529,  that  the  sureties  of  an  administrator  who  is  also  guardian  of  the  next  of 
kin,  are  not  released  by  his  returning  an  account  and  acknowledging  the  bal- 
ance due  his  ward,  unless  the  money  to  pay  such  balance  is  identified  and  re- 
tained by  him  as  guardian.  In  WiUon  v.  WiUon,  17  Ohio  St.  150,  it  is  de- 
luded that  to  release  his  sureties  as  administrator,  in  such  a  case,  he  must 
credit  himself  with  the  fund  as  administrator  and  charge  himself  with  it  as 
^(uardian. 

Breach  op  Bond  of  ExscaTOR  or  Administrator,  What  Constitutes. 
1.  Neglect  to  FUe  an  Inventory  within  the  time  limited  by  law  or  by  the 
condition  of  the  bond  is  no  doubt  a  breach  of  an  administration  bond,  and  an 
action  will  lie  before  the  time  for  rendering  an  account  has  expired:  1  Wms. 
on  Ex'rs,  6th  Am.  ed.,  606;  Oreennde  v.  Benson,  3  Atk.  252;  Minor  v.  Mead,  3 
Conn.  289;  People  v.  Hunter,  89  111.  392;  Gilbert  v.  Duncan,  65  Me.  469; 
McKim  V.  Harwood,  129  Mass.  75;  Edmuudson  v.  Roberts,  2  How.  (Miss.) 
822;  Johannes  v.  Youngs,  45  Wis.  445.  So  a  neglect  or  omission  to  include 
in  the  inventory  property  known  to  the  administrator  or  executor:  Bourne  v. 
SUvenson,  58  Me.  499;  Stale  v.  ScoU,  12  Ind.  529.  But  neglect  to  file  an  in- 
ventory, or  to  include  therein  all  the  property  of  the  estate,  is  no  breach  un- 
less it  appears  that  the  executor  had  knowledge  of  property  which  ought 
to  have  been  and  was  not  inventoried:  State  v.  Scott,  supra;  Judge  of  Pro- 
bate V.  Lane,  6  N.  H.  55.  Failure  to  file  an  inventory  is  no  breach  of  the 
bond,  however,  where  the  estate  has  been  declared  insolvent  by  a  decree  of 
the  orphans'  court,  in  Alabama:  Edwards  v.  Gibbs,  11  Ala.  292.  And  whein 
4  failure  to  file  an  inventory  constitutes  a  breach,  it  is  held,  in  Massachusetts, 
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that  it  will  be  cured  by  filing  the  iiiventory  before  suit  where  there  are  nc 
creditors:  McKimv,  Uancoud,  1*20  Mass.  75. 

2.  Neglect  to  Bender  AccoutUs,  as  required  by  statute  or  the  condition  of 
the  bond,  within  the  time  limited,  or  when  properly  cited  or  decreed  to  ac- 
Qoant,  is  also  a  breach:  1  Wms.  on  Ex'rs,  Gth  Am.  ed.,  G06;  Canterbury  v.  WilUf. 
I  Salk.  162,  315;  PrindU  v.  Ilolcomb,  45  Conn.  Ill;  Clark  v.  Cr»w,20  Iowa» 
50;  Williams  v.  Esty,  36  Mc.  243;  Coney  v.  Williams,  0  Mass.  114;  UefmeUw, 
Rusnell,  2  Allen,  537;  McKim  v.  IJarwood^  129  Mass.  75;  Dickeraon  v.  Roth 
itison,  6  N.  J.  L.  (1  Halst.)  195;  Ordinary  v.  BarcaloWf  36  Id.  (7  Vroom), 
15;  Matthews  v.  Page,  Brayt.  106;  French  y.  Winwr,  24  Vt  402;  ProbaU 
Coxirt  V.  Chopin,  31  Id.  373;  Joluinnes  v.  yburrf/x,  45  Wis.  445.  Bat  though 
the  time  for  rendering  the  account  has  expired  without  an  account,  it  is  held, 
in  McKim  v.  Harwood,  129  Mass.  75,  that  the  technical  breach  is  cured  by 
filing  an  account  after  suit  commenced  where  there  are  no  creditors.  But  in 
Clark  V.  Cress,  20  Iowa,  50,  it  is  said  that  an  account  after  suit  commenced 
is  no  defense,  and  nominal  damages  are  at  least  recoverable  in  an  action  by 
the  widow  and  heir.  A  settlement  with  the  heirs  out  of  court  is  not  a  com- 
pliance with  a  condition  to  account  when  required  in  the  probate  court: 
Clarke  v.  Clay,  31  N.  H.  393. 

3.  Converting,  Wasting,  or  Misappro})riating  Assets  is  of  course  a  breach 
of  the  bond:  CaiUerbury  v.  Robertson,  3  Tyrw.  390;  S.  C,  1  Cromp.  &  M. 
C91;  StaU  v.  ScoU,  12  Ind.  529;  Owen  v.  State,  25  Id.  371;  Edmundson  v. 
Roberts,  2  How.  (Miss.)  822.  So  though  the  conyersion  takes  place  before 
inventory:  Canterbury  v,  Robertson,  stipra.  So  where  the  property  converted 
was  received  before  the  bond  was  executed  if  converted  afterwards:  Otoen  v. 
State,  25  Ind.  371.  Where  an  administrator  applies  the  proceeds  of  land 
upon  which  there  are  judgment  liens  to  the  pa3nnent  of  other  debts,  it  is  i 
breach  for  which  the  lien  creditors  may  sue:  State  v.  Brown,  80  Ind.  425, 
J^ut  where  an  administrator  in  good  faith,  and  under  tlie  order  of  the  court» 
pays  off  an  incumbrance  out  of  the  proceeds  of  lands  sold,  no  action  will  lie 
therefor  on  his  bond,  on  the  ground  that  the  equity  of  redenption  alone  was 
sold,  and  that  the  incumbrancer  must  still  look  to  the  land:  State  v.  Schle^fr 
farth,  9  Mo.  App.  431 .  Sufi'ering  a  fraudulent  and  collusive  judgment  to  be 
taken  against  the  estate,  upon  which  realty  is  seized  in  execution,  is  held  to 
be  no  broach  of  a  bond  conditioned  to  administer  according  to  law  the  goods, 
chattels,  and  credits,  etc.,  of  the  estate:  Gilbert  v.  Duncan,  65  Me.  469.  So 
held,  also,  as  to  a  confession  of  judgment  upon  which  realty  is  sold  to  pay 
debts  posterior  to  those  which  would  have  been  paid  if  the  property  had 
been  brought  into  due  course  of  administration:  Reed  v.  CommonwealUi,  11 
Serg.  &  R.  441.  Permitting  waste  or  trespass  upon  the  realty  of  the  dece- 
dent by  third  persons  is  no  breach  of  a  condition  to  account  for  thrice  the 
amount  of  waste  and  trespass  after  a  representation  of  insolvency,  under 
Maine  R.  S.,  c.  64,  sec.  19,  unless  the  estate  has  been  represented  as  insol- 
vent: Oilbert  v.  Duncan,  65  Me.  469. 

4.  Non-payment  of  Debts,  Legacies,  and  Distributive  Shares, — Subject 
to  the  condition  that  the  personal  liability  of  the  administrator  or  executor 
has  been  previously  established  by  appropriate  proceedings,  as  hereinafter 
mentioned,  the  non-payment  of  a  debt,  which  is  a  proper  claim  against 
the  estate  where  the  administrator  or  executor  has  received  sufficient  assets 
which  are  appropriate  for  its  payment,  is  no  doubt  a  breach  of  the  adminis- 
tration bond:  Wanen  v.  Powers,  5  Conn.  373;  Hobbs  v.  MiddUton,  1  J.  J. 
Marsh.  191.  192;  Coney  v.  Williams,  9  Mass.  114,  117;  Haseii  v.  Durting,  2 
N.  J.  Eq.  133;   Washington  v.  TJunt,  1  Dev.  L.  475;  Lining  v.  OUes'  JKrV,  % 
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Brev.  5wU).  Non-paymeot  of  a  claim  barred  by  the  statute  of  limitatio 
because  not  presented  in  time,  is  no  breach:  Oookin  v.  Sanbotm,  3  N.  H.  491. 
So  whore,  in  an  action  against  an  administrator  for  a  claim  barred  by  statute, 
he  appeared  and  pleaded  the  statute  but  was  afterward  defaulted:  Jiobinmm 
▼.  Ilodge^  117  Mass.  222.  But  where  a  claim  barred  by  statute  because 
not  presented  in  time  was  afterwards  presented  and  allowed  by  the  adminis* 
trator,  and  ordered  paid  by  the  court,  the  non-payment  of-  it  was  held  a  breach 
of  the  bond:  Weber  v.  North,  51  Iowa,  375.  Non-payment  of  a  debt  con- 
cracted  by  the  administrator  himself  in.  settling  the  estate  for  service^  ren- 
dered, or  the  like,  la  not  a  breach  of  the  administration  bond,  bcc^Luse  it  is 
the  pex'sonal  debt  of  the  administrator:  Baker  v.  Moore,  63  Me.  443;  Tayhr 
r.  MygaU,  26  Conn.  184;  and  in  the  latter  case  probate  fees  are  said  to 
stand  on  the  same  ground.  But  where  an  administrator  brought  replevin  for 
goods  claimed  to  belong  to  the  estate  and  failed  in  the  action,  and  the  surety 
on  the  replevin  bond  was  compelled  to  pay  the  judgment  and  afterwards 
took  judgment  on  motion  against  the  administrator,  the  sureties  on  the 
administration  bond  were  held  liable  for  the  non-paymeut  of  the  judgment, 
because  it  was  the  debt  of  the  estate:  State  v.  Dailtry,  7  Mo.  App.  549. 
Where  the  creditor  of  an  intestate  estate  has  taken  the  note  of  a  third  per- 
son in  payment,  and  the  maker  of  the  note  proves  insolvent,  the  sureties  on 
the  administration  bond  are  not  liable  for  the  debt:  J^awson  v.  Pijier,  34 
Me.  98. 

Non-payment  of  a  legacy  is  also  a  breach  of  an  executor's  bond,  if  the  amount 
due  and  the  sufficiency  of  the  estate,  etc.,  have  previously  been  ascertained 
by  a  judgment  or  decree  against  the  executor,  as  hereinafter  stated:  PerldM. 
V.  Moore,  16  Ala.  9;  American  Board's  Appeal,  27  C<Jnn.  344;  Ruby  v.  ^Stale, 
55  Md.  484;  Judge  of  Probate  v.  Emery,  6  N.  H.  141;  Gandoffo  v.  Walker, 
15  Ohio  St.  251.  So  whether  the  legacy  grows  out  of  realty  or  personalty,  if 
tha  executor  is  chargeable  witli  it:  Moore  v.  Waller,  1  A.  K.  Mai*sh.  4S8. 
Neglect  to  pay  legacies  is  a  breach  of  a  bond  conditione<l  to  deliver  and  pay 
over  the  residue  of  the  effects  and  credits  at  the  close  of  administration  * '  unto 
such  person  or  persons  respectively  as  the  same  shall  be  due  unto:"  McLane 
T.  Peoples,  4  Dev.  &  B.  L.  9.  A  bond  conditioned  **  well  and  truly  to  adminis- 
ter '*  covers  the  duty  of  paying  a  legatee  for  life  the  interest  and  dividends 
of  tlic  fluid  bequeathed,  and  a  non-payment  thereof  is  a  breach:  Sai{ford  v. 
Oilman,  44  Conn.  461.  In  Fulclier  v.  Commonwealth,  3  J.  J.  Marsh.  502,  the 
uoD-psyment  of  a  legacy  by  an  administrator  cum  testamento  annexo  is  held 
not  to  be  a  breach  of  the  administrator's  bond  where  the  bond  is  not  in  the 
form  required  of  such  an  administrator,  but  is  an  ordinary  administrator's 
bond. 

Non-payment  of  a  distributive  share  of  an  estate  to  an  heir  or  distributee 
b  also  a  breach,  for  which  an  action  lies  on  an  administration  bond  after 
the  liability  and  default  of  tho  administrator  have  been  duly  established: 
Mston  V.  Wood,  15  HI  159;  Tracey  v.  Hodden,  78  Id.  30;  Dawes  v. 
Sweet,  14  Mass.  105.  But  if  by  mistake  the  bond  contains  no  condi- 
tion covering  the  interests  of  distributees,  a  refusal  to  distribute  is  no 
breach:  Arnold  v.  Bahbit,  5  J.  J.  Marsh.  665.  And  in  Barbour  v.  RoberU/m^ 
1  Litt.  93,  it  is  held  that  a  condition  "  to  well  and  truly  administer  according 
to  law  "  docs  not  protect  the  interests  of  distributees,  but  that  such  condition 
relates  to  creditors  only. 

5.  Xeglect  or  Reused  to  Deliver  Assets  to  Successor,  or  to  Pay  into  Court, — 
Where  an  administrator  or  executor  has  resigned  or  been  removed  and  fails 
to  deliver  or  pay  to  his  successor  the  assets  in  his  hands  or  a  balance  dot 
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from  him  to  the  estate,  it  is  a  breach  of  the  bond  for  which  an  action  will  lie 
After  proper  proceedings  to  fix  the  principal^  or,  in  some  cases,  without  such 
proceedings:  Slate  v.  Bogers,  i  Honst.  669;  Lcme  v.  Slate,  27  Ind.  10$;  Sue- 
^easkm  o/JoJin8l<m,  1  La.  Ann.  75;  Slate  v.  BarOeU,  68  Mo.  681;  BeaU  v.  Ter 
ritory,  1  N.  M.  507;  Harrison  v.  Clark,  87  N.  Y.  572;  Neal  v.  Beeb^ 
85  N.  C.  299;  FranJUm  Co,  v.  Melhxdii,  5  Ohio,  200;  &Cotmor  v.  SlaU,  18  Id. 
225;  Martel  v.  Marlcl,  17  Tex.  361;  Baldwin  v.  (Doirftoni,  21  Id.  446; 
Boulware  v.  Hfndrieh,  23  Id.  667.  So  in  0*Oorman  ▼.  Lindeke,  26  Minn. 
93,  an  omission  by  an  administrator  to  pay  into  court  the  amoant  fonnd  dae 
on  an  accounting  was  held  to  be  a  breach  for  which  an  action  would  lie  on 
his  bond.  But  the  contrary  was  held  in  WHUon  v.  Hernandez,  5  CaL  437,  in 
case  of  a  refusal  by  an  administrator  who  had  resigned,  to  pay  into  court,  in 
Jhccordance  with  its  order,  a  balance  found  due  from  him,  on  the  ground  that 
the  order  was  coram  non  judiee,  becanae  the  court  could  not  constitute  itseli 
the  financial  agent  of  the  estate. 

6.  Ot?ier  Breaches, — Disobedience  of  a  Toid  judgment  or  decree  is  no  breach 
of  an  administration  bond:  Dicberson  v.  Robinson,  6  N.  J.  L.  195;  Hancock 
T.  Hvhbard,  19  Pick.  167;  WUUon  v.  Hernandez,  5  Cal.  437;  as  where  the 
probate  court  made  a  decree  that  the  share  of  an  heir  who  was  indebted  to 
the  estate  should  be  paid  to  the  other  heirs:  Hancock  ▼.  Hubbard,  supra. 
-Generally,  acts  of  non-feasance,  as  well  as  acts  of  misfeasance,  are  breaches  of 
the  administration  bond,  as  where  the  administrator  neglects  to  collect  assets: 
BeaU  V.  Territory,  1  N.  M.  607. 

Bemedt  on  Bond,  and  Statutes  Attbctino  Bemedt.— As  a  general  rule, 
the  only  remedy  for  a  breach  of  an  administration  bond  is  by  an  action  at  law 
thereon:  Teague  v.  Bendy,  16  Am.  Dec.  643;  Haglhorp  v.  Hook,  1  Gill  &>  J. 
270;  Boston  v.  Boylston,  4  Mass.  318;  Buckingham  v.  Owen,  6  Smed.  &  M. 
502;  Smith  v.  Everett,  50  Miss.  575.  The  probate  court  has  no  jurisdiction  to 
decree  against  the  sureties  on  such  a  bond  unless  the  statute  expressly  author- 
izes it:  SchneU  v.  Schroder,  1  Bailey  £q.  334;  Ordinary  v.  Bonner,  2  Hill  Ch. 
468;  Maguire^B  Estate,  12  Phil.  12.  Nor  is  a  bill  in  equity  ordinarily  main- 
tainable: Tea^gue  v.  Dendy,  supra;  Buckingham  v.  Owen,  supra;  Smith  v.  Ev' 
erett,  supra.  But  there  are  exceptions  to  the  rule.  In  Moore  v.  Waller,  1  A. 
K.  Marsh.  488,  it  is  held  that  a  court  of  equity  has  jurisdiction  of  suits  on 
administration  bonds,  notwithstanding  a  statute  giving  a  remedy  at  law.  So 
in  Indiana  under  the. statute  of  1843,  a  suit  in  equity  on  an  administration 
bond  for  waste  iras  decided  to  be  maintainable:  Anthony  v.  Negky,  2  Ind. 
211.  And  in  a  number  of  cases  it  is  held  that  where  an  administrator  dies, 
-before  his  liability  is  fixed  by  judgment,  order,  or  decree,  leaving  no  per- 
sonal representative  within  the  jurisdiction,  a  suit  in  equity  will  lie  against 
his  sureties  for  a  waste  or  conversion  of  assets:  Moore  v.  Armstrong,  9  Port. 
697;  Carrol  v.  Connet,  2  J.  J.  Marsh.  195;  Carow  v.  Mowatt,  2  Edw.  Ch.  57; 
Haines  v.  Meyer,  25  Hun,  414;  Spottswood  v.  Bandridge,  4  Munf.  289.  And 
where  an  administrator  who  has  given  two  bonds  is  guilty  of  a  devastavit  and 
becomes  insolvent,  a  suit  in  equity  is  maintainable,  as  heretofore  stated, 
against  both  sets  of  sureties  to  establish  the  amount  and  date  of  the  acts  of 
waste,  in  order  to  ascertain  their  respective  liabilities:  Alexander  v.  Mercer, 
7  Ga.  549.  So  a  court  of  equity  may  adjudicate  on  a  joint  administration 
bond  coming  incidentally  before  it,  and  r?fcr  the  matter  to  a  master  to  ascer- 
tain the  respective  liabilities  of  the  parties  for  a  devastavit:  Knox  v.  Picket, 
4  Desan.  92,  199.  A  statute  prescribing  penalties  against  an  administrator 
^or  not  aoooonting  is  not  exclusive,  and  does  not  preclude  an  action  on  his 
Iwnd:  BeaU  t.  Territory,  1  N.  M.  507.    Statutes  prescribing  the  mode  of 
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proceeding  on  administration  bonds  may  apply  to  bonds  previously  executed, 
bocaoae  they  relate  only  to  the  remedy,  and  are  therefore  not  unconstitutional 
as  impairing  the  obligation  of  contracts:  Johnson  v.  Koochogey^  23  €kL.  183; 
as  where  a  statute  gives  a  right  of  action  on  such  a  bond  to  an  administrator 
de  bonis  nan:  Cfraham  v.  SUUe,  7  Ind.  470;  liairden  v.  Hdden,  15  Ohio  St.  207. 

LlABTUTT    OP    £X£CUT0R     OR    ADMINISTRATOR    imST    BE    FiXED    BEFORE 

Acnox  ON  Bond.— It  is  undoubtedly  the  general  rule  that  before  an  action 

can  be  maintained  upon  the  bond  of  an  executor  or  administrator  for  a  breach 

thereof,  the  default  constituting  the  breach  and  the  consequent  personal 

liability  of  the  principal  must  be  first  established  by  appropriate  proceedings 

against  such  principal.     Therefore,  where  the  breach  assigned  is  a  failure  to 

account,  the  administrator  or  executor  must  ordinarily  be  cited  to  account 

before  the  default  is  fixed,  so  as  to  maintain  an  action  on  the  bond:  Judge  qf 

Madison  County  Court  v.  Loonet/t  2  Stew.  &  P.  70;  Potter  v.  Cummings,  IS 

Me.  55;  CHibert  v.  Duncan,  65  Id.  469?  People  v.  Corlies,  1  Sandf.  22S.    But 

where  a  testamentary  trustee  fails  to  render  an  annual  account  as  required 

by  law,  no  order  to  account  is  necessary  before  suing  on  his  bond :  Pnndle  v. 

Jlolcomb,  45  Conn.  111.     The  statute  is  a  sufficient  order.    Where  the  breach 

consists  of  the  non-payment  of  a  debt  or  claim  against  the  estate,  as  the 

sureties  on  an  administration  bond  are  not  guarantors,  but  are  liable  only  in 

case  the  debt  is  a  proper  claim  against  the  estate,  and  the  principal  has 

received  sufficient  assets  to  pay  it,  and  has  wasted  or  converted  them,  or 

refuses  to  apply  them  in  payment — which  amounts  to  the  same  thing — ^no 

action  is  maintainable  against  the  sureties  unless  the  amount  of  the  debt,  the 

liability  of  the  estate  therefor,  the  sufficiency  of  the  assets,  the  fact  of  waste 

or  conversion,  and  the  consequent  personal  liability  of  the  principal  has  been 

first  established  by  the  judgment  or  decree  of  a  competent  court  in  a  proper 

proceeding  against  such  principal  duly  prosecuted.    There  must  therefore  be, 

generally,  in  the  absence  of  a  statute  dispensing  with  it,  at  least  a  judgment 

or  decree  against  the  administrator,  or  executor  de  bonis  inteatalxs,  or  de  bonis 

iestaloris,  establishing  the  amount  of  the  debt  and  the  sufficiency  of  the 

assets:  1  Wms.  on  Ex'rs,  6th  Aju.  ed,  598,  note;  Thompson  v.  Bondurant,  50 

Am.  Dec.  136;  Cameron  v.  Justices,  44  Id.  636;  Faulk  v.  Judge,  2  Port.  538; 

Thomson  v.  Searcy,  6  Id.  403;  May  v.  Kelly,  61  Ala.  489;  TerrUory  v. 

Bedding,  1  Fla.  242;  Justices  v.  Sloan,  7  Oa.  31;  Henderson  v.  Levy,  62  Id. 

35;  Biggs  v.  Postlewait,  Breese,  154  (Beecher's  ed.  198);  Eaton  v.  Benejield, 

2  Blackf.  52;  IJobbs  v.  Middleton,  1  J.  J.  Marsh.  180,  181;  Lee  v.  Waller,  3 

Mete.  (Ky.)  61;  Plielps  v.  Sawi/er,  7  La.  Ann.  551;  Lobit  v.  Castille,  13  Id.  563; 

Williams  v.  Cushing,  34  Me.  370;  Bobbins  v.  Ilayward,  16  Mass.  524;  Din- 

Hns  V.  Bailey,  23  Miss.  284;  Jones  v.  Irvine,  Id.  361;  Matter  of  Webster,  5  N.J. 

Eq.  (I  Halst)  89;  State  v.  CuUing,  2  Ohio  St.  1;  Douglas  v.  Day,  28  Id.  175; 

EvereU  v.  Waymire,  30  Id.  308;  Commonwealth  v.  Evans,  1  Watts,  437;  Com- 

monwealth  v.  Fretz,  4  Pa.  St.  344,  346;  Commonwealth  v.  Moltz,  ante,  p.  499; 

Commonujeaith  v.  DUl,  1  Phil.  556;  Jones  v.  Anderson,  4  McCord,  113;  Ordi' 

nary  v.  Hunt,  1  McMull.  382;  Burnett  v.  Harwell,  3  Leigh,  89. 

But  in  some  of  the  states  it  has  been  held  that  a  prior  judgment  against  an 
administrator  or  executor,  in  his  representative  capacity,  was  not  a  necessary 
preliminary  to  a  suit  on  his  bond:  Oldham  v.  Trimble,  15  Mo.  225;  Washing^ 
ton  V.  Hunt,  1  Dov.  L.  475.  Especially  where  judgment  has  been  recovered 
against  the  testator  or  intestate,  and  revived  against  his  personal  representa- 
tive: Lewis  V.  Fagan,  2  Id.  298;  StcUe  v.  Murphy,  7  Jones,  242.  It  is  gen- 
erally said,  as  in  the  principal  case,  that  in  order  to  maintain  an  action  on  an 
administration  bond  for  non-payment  of  a  debt,  there  must  bo  a  judgment  or 
Ax.  Deo.  Vol.  U— 34 


Digitized  by 


Google 


530  C!oMMOKWEALTH  V.  Stur  [Peoa. 

docree  establishing  a  devn^nvit  against  the  principal:  CommonweaJtJi  v.  Evaasty 
I  Watts,  437;  Commonwealth  v.  Frdz,  4  Pa.  St.  344,  346.     See  also  Camercn 
V.  Ju8tice$,  44  Aui.  Dec.  G3C.     But  it  is  not  exactly  clear  as  to  what  is  essen- 
tial to  lix  an  administrator  or  executor  for  a  devastavit,  so  as  to  maintain  » 
suit  on  the  bond.     The  better  opinion  would  seem  to  be,  that  there  must  be 
at  least  a  judgment  or  decree  a;;ciust  the  administrator  or  executor  de  bomU 
intestatis  or  e/c  bonis  teslatoris,  and  a  return  of  nulla  bona:  Thompson  v.  ^on- 
UuraiU,  50  Id.  1.36;  Ilobbs  v.  Middlelon,  1  J.  J.  Marsh.  180,  181.     And  in 
such  a  case,  a  return  that  tlie  ' '  def eudant  has  no  property  upon  which  ta 
levy,'*  is  insuflicient,  because  it  does  not  show  that  he  has  not  sufficient  prop- 
erty of  tlie  estate:  DetuUtj  v.  MoUy  1 1  Rich.  3j4.     But  in  some  cases  it  is  held 
that  a  return  of  imlla  bona  is  unnecessary:  Ward  v.  Yonge,  5  Ala.  474;  Jrtter 
V.  Durham,  0  J.  J.  Marsh.  228;  McCalla's  Adm'i-  v.    Patterson,  18  B.  Men. 
201.     So  in  Alabama  it  was  held  tliat  even  an  issuance  of  the  execution  on 
the  judgment  or  dccreo  was  not  essential,  iu  JJurke  v.  Adkins,  2  Port.  236. 
In  his  learned  note  to  WheaUey  v.  Lane,  1  Sannd.  219,  Mr.  Sergeant  Willi?ms» 
after  describing  the  various  methods  by  which  an  executor  or  administrator 
was  rendered  personally  liable  for  a  debt,  in  the  courts  of  king's  bench  and 
common  pleas,  says  that  the  most  usual  mode  was  to  obtain  a  judgment 
against  the  administrator  or  executor  de  bonis  intestatis  or  cle  bonis  ttstalims 
with  a  return  of  nulla  bona,  and  then  to  bring  debt  on  that  judgment  suggest- 
ing a  devastavit.     In  accordance  with  this  doctrine,  it  was  held,  in  some  early 
cases  in  Virginia  and  other  states,  that  there  must  be  three  suits  brought  in 
order  to  reach  the  sureties  in  an  administration  bond  and  render  them  liable 
for  a  debt  of  the  estate:  1.  A  suit  agaiup.t  the  executor  or  administrator  iu  his 
representative  capacity,  with  a  judgment  de  bonis  testatoris  or  de  bonis  intes- 
tatis,  and  a  return  of  nulla  bona  on  an  execution  issued  thereon;  2.   An  ac- 
tion of  debt  on  tliat  judgment  suggesting  a  devaMaviiy  against  the  executor  or 
administrator  personally,  and  a  judgment  de  bonis  propHis;  and,  3.  An  action 
on  the  bond  founded  upon  that  judgment:  Brandt  on  Suretyship,  sec.  494; 
liraxcoii  V.  Winslow,  1  Wash.  31;  Gordon's  AdmWs  v.  Justices,  1  Iklunf.  1;  Cat- 
ten  V.  Carter's  ExWs,  2  Id.  24;  JIairston  v.  JIuglies,  3  Id.  508;  Carow  v.  J/ovs 
ait,  2  Kdw.  Ch.  57;  Stewart  v.  Chaplinc,  4  Ohio,  98;  JtuUices  v.  Sloan,  7  Ga. 
31,  38.     But  the  second  of  these  actions  was  dispensed  with  by  the  statute  of 
1813,  in  Virginia,  and  by  the  statute  of  1S20,  iu  Georgia:  BuiJi  v.  Ueale^  1 
Gratt.  229;  Justices  v.  Sloan,  7  Go.  31. 

In  other  states  this  second  action  has  been  held  unnecessary  before  suing 
on  tlie  bond:  Thomson  v.  Searcy,  6  Port.  403;  Dean  v.  Portis,  11  Ala,  104; 
llobba  V.  Midifleton,  1  J.  J.  Marsh.  189,  overruling  Clarke  v.  CommonweaUfij 
6  T.  B.  Mon.  99;  Clarkson  v.  Commonwealth,  2  J.  J.  Marsh.  19.  See  also 
People  V.  Duidap,  13  Johns.  437;  JIazen  v.  Durling,  2  N.  J.  Eq.  (1  Green), 
138.  So  in  Mississsippi,  under  the  statute,  after  a  judgment  against  an  ad- 
ministrator as  such,  and  a  return  of  nulla  bona,  a  second  action  against  him 
suggesting  a  devastavit  is  not  required  before  suing  on  the  Ixind:  Dobbins  v. 
llalfacre,  52  Miss.  561.  So  under  the  Massachusetts  statute,  it  is  sufficient 
to  show  a  judgment  against  the  executor  or  administrator,  and  a  neglect  to 
pay  the  same,  or  to  turn  out  sufficient  goods  of  the  estate  to  satisfy  it:  Mass. 
Gen.  Stat.,  c.  101,  sec.  19. 

In  Illinois,  since  Biggs  v.  Postlewait,  Brcese,  154  (Beecher's  ed.  198),  a 
statute  has  been  i)assed  dispensing  with  the  necessity  of  establishing  a  devas' 
tavU  before  suing  on  an  administration  bond:  Tucker  v.  People,  87  111.  76. 
Even  whore,  after  a  judgment  against  an  administrator  as  such,  and  a  returs 
of  nulla  bona,  a  second  action  against  him  suggesting  a  devastavit  wa«  re* 
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qnired,  before  sait  on  the  bond,  it  was  not  necessaiy  to  maintain  the  snit  ob  • 
the  bond  as  against  the  administrator  himself:  Meade  v.  Brooking,  3  Mnnl. 
648. 

In  South  Carolina  it  t)aa  been  hold,  that  after  a  judgment  against  an  admiD- 
istrator  in  his  representative  capacity,  and  a  return  of  ntUla  boiia,  the  creditor,, 
before  suing  on  tho  bond,  must  cither  bring  an  action  of  debt  against  the  ad- 
ministrator suggesting  a  devastavit,  or  cite  him  to  account  and  establisb  » 
devaatavil  in  the  orphans'  court:  Lining  v.  CfiUa*  Ez'r,  3  Brev.  530.  Bnt 
where,  after  such  judgment  and  return,  it  is  established  by  proceedings  io 
equit}',  to  which  the  administrator  is  a  party,  that  he  has  received  sufficient ' 
assets,  but  has  applied  them  to  debts  of  an  inferior  d^ree,  an  action  will  lie* 
on  the  bond:  Ordinai-y  v.  Hunt,  1  McMull.  380. 

Under  a  statute  iu  Arkaiikis,  it  was  decided  that'a  judgment  against  an  ad-- 
ministrator  as  such,  with  a  return  of  nulla  bona,  was  not  sufficient  to  support 
an  action  on  his  bond,  but  that  the  judgment  must  be  allowed,  classified,  and* 
ordered  paid  by  the  probate  court:  Ouilaio  v.  Tell,  6  Ark.  468;  Porter  y.  Slate^^ 
9  Id.  226;  StaU  v.  Hitter,  Id.  244;  Gordon  v.  State,  11  td.  12.  But  in  Illinois^. 
»  creditor  having  a  judgment  against  the  estate  can  sue  on  the  administatorV 
bond  for  a  devaatavU,  though  tho  claim  has  never  been  presented  or  allowed: 
PeopU  v.  Allen,  8  Brad.  App.  (111.)  17. 

Statutes  requiring  claims  against  decedents*  estates  to  be  allowed  and  or- 
dered paid  by  the  probate  court  arc,  in  •  general,  substitutes  for  the  common- 
law  method  of  fixing  the  personal  liability  of  the  administrator  or  executor,, 
and  such  allowance  and  order  must  be  obtained  before  suit  on  tho  adminis^ 
tration  bond:  StaUw.  Stafford,  73  Mo.  658;  First  National  Bank  v.  Iloic,  2^ 
Minn.  150;  Probate  Court  v.  Kent,  49  Vt.  380;  IJood  v.  Hood,  So  N.  Y.  561. 
And  nou -compliance  with  the  order  of  payment  is  sufficient  to  maintain  an* 
action  on  the  bond,  without  any  prior  judgment  establishing  a  devastavit: 
Weber  v.  North,  51  Iowa,  375;  Warren  v.  Povcers,  5  Conn.  373;  Brewster  v. 
Batch,  9  Jones  &  S.  63.  Under  the  New  York  statute,  when  the  plaintiff  in* 
an  action  on  an  administration  bond  proves  an  order  or  decree  of  the  surro- 
gate's court,  for  the  payment  of  his  claim,  together  with  facts  showing  it 
within  tho  jurisdiction  of  tho  court,  omission  to  perform  the  decree,  a  certifi* 
cate  of  the  surrogate  under  the  decree  duly  docketed,  execution  issued  and 
returned  nulla  bona,  and  tho  bond  duly  assigned,  a  prima  facie  case  is  made 
out  entitling  him  to  a  verdict  under  the  direction  of  tho  court :  Muiulorff  ▼. 
Wangler,  12  Id.  495.  But  the  facts  necessary  to  give  the  court  jurisdiction 
to  make  the  order  must  be  shown:  Behrle  v.  Sherman,  10  Bosw.  292.  An. 
order  of  distribution  in  the  probate  court,  under  the  Tennessee  code,  operates 
as  a  judgment  in  favor  of  the  creditors,  and  any  creditor  may,  after  ten- 
days*  notice,  have  execution  for  his  debt,  which,  if  returned  nulla  bona,  en- 
titles him  to  judgment  against  the  sureties  on  tho  administration  bond,  with- 
out notice:  Cooper  v.  Burton,  7  Baxt.  406.  Under  the  Oregon  statute,  wherr 
a  claim  has  been  allowed  by  the  administrator,  no  action  will  lie  on  the  ad- 
ministration bond  for  its  non-payment  until  proper  steps  have  been  taken  in 
tho  probate  court  for  its  payment  without  avail:  Hamlin  v.  Kinney,  2  Or.  91. 

Even  in  those  states  in  which  it  is  the  general  rule  that  a  prior  proceeding 
fixing  the  administrator  or  executor  personally  is  necessary  before  suing  on 
his  bond  for  non-payment  of  a  debt,  the  rule  is  not  universal.  Thus  where  the 
administrator  dies  leaving  no  personal  representative  within  the  state,  it  is 
held  that  a  suit  may  be  maintained  in  equity  upon  his  bond,  without  previ- 
ously  fixing  his  liability  at  law:  Moore  v.  Armstrong,  9  Port.  697;  Carow  v. 
UowaU,  2  £dw.  Ch.  67.     So  where  his  estate  is  shown  to  be  insolvent  by  • 
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tableau  of  distribution  filed  in  due  coune  of  administration:  Lynches  SucceS' 
^lon,  14  La.  Ann.  235.  So  where  he  is  insolvent,  though  not  deceasecl,  an 
attachment  may  be  awarded  by  the  chancellor  against  his  sureties,  though  no 
judgment  has  been  obtained  against  him,  where  it  appears  that  he  has  received 
•sufBcieut  assets:  Farrow  v.  Barber,  3  B.  Mon.  217.  So  especially  where  two 
lionds  have  been  given,  a  suit  in  equity  will  lie  without  a  prior  judgment 
against  tho  insolvent  administrator  to  determine  their  respective  liabilites  for 
a  devastavit:  Alexander  t.  Mercer,  7  Ga.  549.  But  where  an  administrator 
dies  insolvent,  it  is  held,  in  Pickett  v.  OUmer,  32  La.  Ann.  991,  that  his  insol- 
vency must  be  established  by  judicial  proceedings  before  suing  on  his  bond* 
Under  the  Georgia  code,  a  prior  judgment  against  an  administrator  establish* 
tng  a  devastavit  is  not  essential  to  enable  a  creditor  to  sue  on  his  bond,  where 
tho  administrator  has  absconded:  Henderson  v.  Z>r^,  52  Ga.  35.  Under  the 
statutes  of  Massachusetts,  a  suit  on  an  administration  bond  may,  it  seems,  be 
authorized  by  the  probate  court  at  the  instance  of  any  person  aggrieved  by 
any  act  of  maladministration,  without  any  prior  adjudication  of  the  default: 
See  Mass.  Gen.  Stat.,  c.  101,  sec.  21.  So  iu  New  Jersey,  it  is  held  that  a  gen- 
eral creditor  who  has  not  obtained  judgment  is  a  "party  aggrieved,**  upom 
whose  application  a  forfeited  bond  may  be  ordered  by  the  probate  court  to  be 
put  in  suit  if  a  prima  facie  case  of  indebtedness  and  forfeiture  of  the  bond  is 
shown:  Matter  of  Ilonnota,  14  N.  J.  Eq.  (1  McCart.)  493. 

Where  a  creditor  has  judgment  against  an  administrator  ho  may  sue  on 
the  administration  bond,  under  tho  Mississippi  statute,  without  waiting  for 
a  final  settlement  of  the  estate:  Dobinns  v.  Jla(facre,  52  Miss.  5G1.  And  a 
creditor  wlio  lias  obtained  a  judgment  against  an  administrator  de  bonis  not* 
may  sue  on  the  bond  of  the  prior  administrator:  Piicher  v.  Vrennan,  51  Id. 
873.  In  case  of  a  joint  administration  bond  by  two  administrators,  a  judg- 
ment against  one,  with  a  return  nulla  bona,  is  not  evidence  of  a  joint  devas- 
tavit: Cameron  v.  Justices,  44  Am.  Dec.  6.30. 

The  non-payment  of  a  legacy  or  distributive  shore  of  an  estate  affords  no 
ground  of  action  on  an  executor's  or  administrator's  bond,  as  a  general  rule, 
until  there  has  been  a  judgment  or  decree  therefor:  Judtje  qf  Madison  Co, 
Court  v.  Looney,  2  Stew.  &  P.  70;  Limestone  Co,  Court  v.  Coalter,  3  Id.  34S; 
PickfU  v.  Gilmer,  32  La.  Ann.  991;  Thornton  v.  Clover,  25  Miss.  132;  Dobbins 
V.  IlaJIfacre,  52  Id.  561;  Judge  of  Probate  v.  Adams,  49  N.  H.  150;  Treasurer 
v.  ilall,  3  Ohio,  225;  Dawson  v.  Dawson,  25  Ohio  St.  443;  Douglas  v.  Day, 
28  Id.  175;  Commonwealth  v.  IVenrick,  8  Watts,  159;  Municipal  Court  v, 
Henry,  11  K.  I.  503;  Ordinary  v.  PeUus,  11  Rich.  543;  Maclxyv,  Coxe,  18 
How.  100;  Canterbury  v.  Tapper,  8  Bam.  &  Cress.  151;  S.  C,  2  MyL  & 
R.  136.  But  in  Williams  v.  I  licks,  1  Murph.  437,  and  Chairman  v.  'Moore, 
2  Id.  22,  it  is  held  that  the  next  of  kin  may  sue  on  an  administration  bond 
without  any  prior  proceeding  against  the  administrator,  and  notwithstand- 
ing the  fact  that  there  has  1)ccn  no  settlement.  So  it  is  held  in  Rowland  v. 
Isaacs,  15  Conn.  115,  that  it  is  no  defense  to  an  action  on  such  a  bond,  by  or 
on  behalf  of  the  distributees,  that  there  has  been  no  order  of  distribution,  be- 
cause it  is  the  duty  of  the  administrator  to  apply  for  the  order.  Nor  is  any 
request  by  the  distributees  to  the  executor  or  administrator  to  apply  for  such 
•order  necessary:  Davenport  v.  Richards,  16  Conn.  310.  Wliere  an  executor 
dies  and  has  no  personal  representative,  a  legatee  may,  without  a  previous 
suit  against  him  convicting  him  of  a  devastavit,  maintain  a  bill  in  equity 
against  his  sureties,  convening  all  the  parties  interested,  to  establish  a  mis- 
application of  assets:  Spottswood  v.  Dandridge,  4  Munf.  289.  So  where  an 
^zeontor  absconds  or  conceals  himself,  a  legatee  may  maintain  on  action  on 
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hit  official  bond  without  recourse  to  him  in  the  first  instance:  CammonweaU^ 
V.  Wemicki  8  Watts,  159.  In  Smith  v.  Lambert,  30  Me.  137,  and  WiUiam^ 
V.  Cfushing,  34  Id.  370,  it  is  held  to  be  an  exception  to  the  rule  requiring  a^ 
judgment  ascertaining  the  amount  duo  where  an  action  is  brought  on  an  exec- 
utor's bond  by  a  residuary  legatee. 

A  decree  in  the  probate  court  ascertaining  the  share  of  a  distributee  is  suf* 
fident  for  the  maintenance  of  an  action  on  the  bond,  where  such  share  is  un- 
paid, without  any  other  judgment  against  the  administrator:  Judge  qf 
Probate  v.  FUlmore,  1  D.  Chip.  420.  And  where  the  decree  of  the  ordinary^ 
is  of  a  gross  sum  due  from  the  administrator  to  the  estate,  without  ascer- 
taining the  shares  of  the  distributees,  it  is  held,  in  Ordinary  v.  Mortimer,  4- 
Bich.  271,  sufficient  to  maintain  an  action  on  the  bond  by  the  ordinary  for 
the  bene6t  of  those  interested.  A  judgment  or  decree  against  the  executor^ 
without  more,  is  held  sufficient  to  support  an  action  on  the  bond  by  a  legatee  r 
CommonweaUh  v.  Wenrick,  8  Watts,  159, 161.  The  Maryland  statute,  requir- 
ing a  return  of  ntdla  bona  or  non  est  invenius  upon  a  judgment  and  executioo 
against  an  administrator  before  suit  on  the  adndnistration  bond,  does  not  ap- 
ply to  a  suit  by  an  heir  for  his  distributiTe  share:  United  Statee  v.  King,  1 
McArth.499. 

An  action  wiU  not  lie  on  an  executor's  or  administrator's  bond,  as  a  general 
rule,  for  not  paying  over  a  balance  of  assets  in  his  hands  to  his  successoc 
without  a  settlement  and  a  decree  for  such  balance:  County  Court  v.  Pricey^ 
G  Ala.  36;  People  v.  Corlies,  1  Sandf.  228;  Davant  v.  Pope,  6  Rich.  247;; 
Mackey  v.  Ccixe,  18  How.  100;  Beall  v.  New  Mexico,  16  Wall.  535,  revera- 
ing  BtaU  v.  Territory,  1  N.  M.  507.    So  in  case  of  a  public  administrator,. . 
where  an   administrator   for  the  estate   is   afterwards  appointed:   Baker 
V.  State,  21  Ark.  405.    But  in  Texas  it  is  held,  that  to  enable  an  adminis- 
trator de  bonis  non  to  sue  on  his  predecessor's  bond,  it  is  not  necessary  that . 
the  amount  of  the  indebtedness  should  have  been  previously  estabUshedi. 
Francis  v.  Northeote,  6  Tex.  185.     So  iu  Ohio:  Douglas  v.  Day,  28  Ohio  St^ 
175.    Certainly  if  the  account  of  an  administrator  who  has  been  removed' 
has  been  settled  by  the  probate  court,  and  the  balance  ascertained,  no  further 
judgment  is  necessary  to  enable  his  successor  to  sue  on  his  bond:  T^eoMorer 
v.  McElcain,  5  Ohio,  200.     In  State  v.  Johns(m,  7  Blackf .  529»  under  a  statute 
expressly  authorizing  the  successor  of  a  removed  administrator  to  sue  on  hia* . 
bond  for  waste,  fraud,  or  negligence,  a  previous  judgment  for  waste  was  held 
unnecessary  to  maintain  such  action.     Where  an  administrator  dies  insolvent . 
before  a  decree  of  the  surrogate  against  him,  so  that  compliance  with  the  re- 
quirements of  the  statute  before  suing  on  his  bond  liecomes  impossible,  an  . 
administrator  de  bonis  non  may  sue  in  equity  without  such  complianoei- 
llaines  v.  Meyer,  25  Hun,  414. 

Generally,  an  administrator  and  his  sureties  are  not  liable  on  the  adminis* 
tration  bond  for  a  non-performance  of  the  conditions  expressed  therein,  with-  • 
out  an  order  of  the  probate  court  requiring  performance:  Ordinary  v.  Martin^. . 
1  Brev.  552.  And  it  is  equally  true,  that  where  a  non-compliance  with  any 
requirement  of  the  statute  is  impossible,  a  party  aggrieved  by  a  breach  of  the  • 
bond  may  sue  therefor  without  compliance;  as  where  an  alleged  decedent  ii< 
in  fact  alive  and  sues  on  the  administration  bond  for  a  conversion  of  assets* 
by  the  administrator,  and  the  requirements  of  the  statute  before  suit  are  suck 
•8  to  be  inapplicable  to  a  case  of  that  kind:  Williams  v.  Kieman,  25  Hun,  355» 

JuDGMBNT  AGAiKST  Admimistbator  OR  ExECCTOR,  effect  of,  against  sure- 
ties on  administration  bond:  See  the  note  to  Heard  v.  Lodge^  32  Am.  Dea 
202. 
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In  the  case  of  guftrdiaDs,  the  general  rule  is,  that  no  suit  can  be  maintained 

/against  them  or  their  soretiea  imtil  such  guardians  Imve  been  called  to  ac- 

•  count  before  some  appropriate  tribunal,  and  the  account  there  adjusted  and 

the  amount  due  determined:  O'Brien  v.  Strang,  42  Iowa,  644;  StUweli  t.  MiOs^ 

.  10  Johns.  304;  CritcheU  v.  Hall,  56  N.  H.  324;  HaUey  v.  Boyd,  64  Aia   400; 

Harrison  v.  Hejlin,  54  Id.  657;  AlUn  v.  Tiffany,  53  CaL  16.     Wlulo  the 

.  guatdian  is  alive,  the  proper  tribunal  is  the  one  by  which  he  is  appointed,  to 

wit,  the  probate,  surrogate,  or  orphans'  court     But  upon  his  death,   these 

courts  have  not  jurisdiction  to  compel  his  administrator  to  render  an  account 

^  to  them.     Resort  must,  therefore,  be  had  to  courts  of  equity,  which  have 

jurisdiction  to  compel  the  administrator  of  a  deceased  guardian  to  account 

before  them,  and  to  render  a  decree  settling  such  account,  both  as  against  the 

administrator  and  sureties  of  the  deceased  guardian:  Bvsh  v.  LmdMey,  44  CaL 

124;   Wetzlar  v.  Fitch,  52 Id.  638;  ChaqueUe  v.  Ortet,  9  Pac  C.  L.  J.  602;  S.  C, 

.^  CaL  594. 


Readino  v.  Commonwealth. 

[11  Pemkbtltakxa  State,  IM.J 
liAXDAMTJB  DOES  NOT   LlE  WHERE    OtHER    EFFECTUAL  ReMEDT   ezlsts,   bot 

is  to  be  invoked  only  in  cases  of  the  lost  necessity. 

!Ma5damus  to  Municipal  Corpokation  to  Hemove  Obstructions  and 
keep  open  a  public  street  will  not  lie  where  no  special  injury  to  the 
i-elators  is  alleged,  because  an  indictment  for  nuisance  is  an  effectual 
Kemedy. 

Act  Legalizing  Existing  Nuisance  in  Street  of  a  city  is  a  mere  license 
for  its  coutinuance,  and  Lb  revocable  at  pleasure  where  there  is  no  con- 
sideration for  it. 

Mandamus  applied  for  by  the  relators  to  compel  the  councils  of 
Reading  to  keep  open  a  certain  street,  it  being  alleged  that  they 
ihad  neglected  to  do  so,  and  had  allowed  certain  persons  to  en- 
croach with  their  houses  upon  the  sidewalk  of  said  street,  to 
the  obstruction   of    public  travel.     An  alternative  \vrit   was 
.granted,  to  which  the  defendants  made  return,  setting  forth 
that  the  alleged  obstructions  were  legalized  and  suffered  to  con- 
tinue by  the  act  of  September  12,  1783,  they  having  been  in 
-existence  long  before  that  act;  that  the  defendants  were  not 
legally  bound  to  open  said  street,  because  the  steps  prescribed 
iby  an  act  of  1825-6  as  to  opening  streets  in  the  borough  of 
Heading  had  not  been  complied  with;  and  that  mandamus  would 
not  lie  in  this  case,  because  there  was  another  adequate  remedy. 
The  plaintiffs  pleaded  to  this  return  that  the  statute  of  1783  had 
been  repealed,  and  that  the  other  matters  were  not  sufficient  in 
law  to  prevent  a  peremptory  mandamus.     They  also  demurred 
to  the  return,  and  the  defendants  joined  in   the   demurrer. 
.'Peremptory  mandamus  awarded,  and  the  defendants  brought 
terror.    The  points  relied  on  sufficiently  appear  from  the  opinion. 
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Barclay,  for  the  plaintiffs  in  error. 

J.  Glancij  Jones,  for  the  defendants  in  error. 

By  Court,  Gibson,  C.  J.     As  there  is  one  conclusive  point  in 
the  cause,  it  might  be  unnecessary  to  consider  any  other.     A 
maiidamus,  though  a  prerogative  writ  and  demandable  of  right 
in  a  proper  case,  is  justly  said  to  be  grantable  at  discretion. 
Hence  it  is  that  it  is  to  be  invoked  only  in  cases  of  the  last 
necessity:   not  where  there  is  another  effectual  remedy.     The 
principle  is  a  clear  one,  and  abundantly  sustained,  not  only  by 
the  English  authorities,  but  by  the  decisions  of  this  court.     Is 
there  not  then  a  specific  remedy  equally  potent  to  which  these 
relators  might  resort?    True,  it  was  said  arguendo,  and  sanc- 
tioned by  the  court  in  The  King  v.  The  Commissioners  of  Dean 
Inclosure,  2  Mau.  &  Sel.  83,  that  an  '*  indictment  is  only  a  pro- 
ceeding in  poenam,  and  not  a  remedy  for  the  future."    That  was 
a  prosecution  for  disobedience  of  an  order  of  the  sessions  to 
set  out  a  public  road:  but  it  was  held  iu  Rexy,  Pappineau,  1 
Stra.  686,  that  a  part  of  the  proper  sentence  for  a  continu- 
ing nuisance,  is  that  the  defendant  stand  committed  till  he  abate 
it  at  his  proper  costs;  and  such  was  the  sentence  in  The  King  v. 
Incledon,  13  East,  164,  and  The  Commonweallh  v.  McDonald,  16 
Serg.  &  B.  402.    The  offense  might  indeed  be  pardoned,  and  the 
remedial  part  of  the  sentence  frustrated;  but  that  done,  it 
would  be  a  question  whether  a  mandamus  ought  not  then  to  be 
allowed.     It  is  not  to  be  presumed,  in  the  first  instance,  how- 
ever, that  more  than  the  fine  and  imprisonment  would  be  re- 
mitted, or  that  the  nuisance  would  be  suffered  to  stand  to  the 
injury  of  the  public.     The  nuisance,  in  this  case,  is  a  public 
one,  and  it  does  not  appear,  from  the  statement  of  the  relators, 
that  they  have  received  any  special  injury  from  it  to  entitle  them 
to  any  civil  remedy  whatever.     The  obstruction  of  the  sidewalk 
is  not  more  injurious  to  them  than  it  is  to  the  inhabitants  at 
large;  and  it  would  consequently  seem  that  an  indictment  is  ex- 
clusively the  means  to  abate  it.     It  is  proper  to  add  that  the  act 
of  1783,  legalizing,  for  the  time  being,  erections  in  that  borough 
— ^these  among  the  rest — which  were  then  nuisances,  was  no 
more  than  a  license  for  their  continuance,  dependent  on  the  will 
of  the  legislature,  and  consequently  revocable  at  its  pleasure. 
Nothing  was  done  or  suffered  as  a  consideration  of  the  license 
which,  as  it  did  not  partake  of  the  nature  of  a  contract  in  any 
respect,  it  was  competent  for  the  legislature  to  withdraw. 
Judgment  reversed. 
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^Iandamus  will  Lie  where  there  is  Clear  Legal  Eight,  and  no 
other  remedy  to  enforce  it:  Moody  v.  Fieming,  48  Am.  Dec.  210.  And  aee 
the  citatioDs  in  the  note  to  that  caac.  See  also  Board  of  Police  v.  Grants  47 
Id.  102,  and  cases  cit^d  in  the  note  thereto.  The  writ  of  mandamus,  though 
a  prerogative  writ,  and  demandable  of  right  in  a  proper  case,  lies  only  in  ex- 
traordinary cases,  where  there  would  otherwise  bo  a  failure  of  justice.  Henco 
it  will  not  lie  tooompcl  a  transfer  of  stock  where  an  adequate  remedy  exists  by 
an  action  at  law  for  damages:  Birmingham  etc.  Im,  Co,  v.  CommontcecUlh,  92 
Pa.  St.  7*2,  77.  Nor  will  it  lie  to  compel  the  [lerformance  of  a  pnblic  duty  where 
the  relator  has  no  special  aud  peculiar  iutei-est  independent  of  that  of  the 
public.  Hence  it  can  not  be  maintained  to  com^jel  the  opening  of  an  alley  by 
a  municipal  corporation  which  it  is  required  by  statute  to  open,  at  the  suit  of 
a  property  holder  on  such  alley:  Ueffner  v.  Commonwecdtht  28  Id.  114,  both 
citing  the  principal  case. 

Nuisance  in  Hiohwat,  What  CcysTiruTEs,  and  Remedies  for:  See 
Stet90ii  ▼.  Faxon^  31  Am.  Dec  123|  Thayer  v.  Botton^  Id.  157;  MaHin  v. 
Bliss,  32  Id.  62;  Lexington  etc.  R.  R.  Co.^v.  Applegale,  33  Id.  497;  Dygert 
▼.  Schencky  35  Id.  575;  Johnson  v.  Whii^eUJL,  36  Id.  721;  Linsley  v.  Busk- 
nell,  38  Id.  79;  French  ▼.  Brunnoick,  Id.  250;  StaUv.  KnoUs,  42  Id.  395;  PeO' 
pU  V.  Cunningfiam,  43  Id.  709;  Lancaster  l^ttmpike  Co.  v.  Rogers,  44  Id.  179; 
Vosburgh  v.  Moak,  48  Id.  C13,  and  the  notes  thereto.  As  to  nuisances  in 
public  rivers,  see  Martin  v.  Bliss,  32  Id.  52;  Stump  v.  McNaJry,  42  Id.  437; 
Commoniceallfiv.  Church,  44  Id.  112;  Stal^.  v.  Thompson,  47  Id.  588;  Peoph 
V.  St.  Louis,  48  Id.  339;  Gold  v.  Carter,  49  Id.  712;  Frink  v.  Lawrence,  50  Id. 
274,  an(l  notes. 

Private  Person  can  not  Compel  Performance  of  Public  Doty,  and, 
therefore,  such  a  person  can  not  maintain  a  bill  to  compel  a  navigation  com* 
pany  to  repair  its  dams:  Buck  Mountain  Coal  Co.  v.  Lehigh  etc  Co.^  50  Pa. 
St.  100,  citing  Reading  v.  Commonwealth. 


Ingebsoll  v.  Lewis. 

Ill  Pkicxctltaxxa  Stats.  212.] 

Owner's  Entry  on  Land  Avoids  Statute  of  Limitations  as  against  an 
adverse  occupant,  if  accompanied  by  an  explicit  declaration  or  act  of  no- 
torious dominion. 

Entry  by  Owner's  Agent  to  Survey  Land  Avoids  Statute  of  Lim- 
itations as  against  an  adverse  occupant  having  knowledge  thereof  and 
assenting  thereto. 

Acknowledoment  of  Owner's  Title  by  Adverse  Possessor  of  land  in- 
terrupts the  running  of  the  statute  of  limitations. 

Agreement  by  Adverse  Possessor  to  Purcuase  Part  of  the  tract  in  his 
occupancy  from  the  true  owner,  recognizing  the  latter's  title  to  a  larger 
tract,  of  which  the  whole  land  is  a  part,  tolls  the  statute  as  to  alL 

Ejectment,  by  the  trustees  of  William  Bisgham's  estate,  for 
a  tract  of  land.  Defense,  the  statute  of  limitations.  The 
plaintiffs,  to  toll  the  statute,  relied  upon  an  entry  in  1834,  and 
an  agreement  by  the  defendant,  with  the  attorney  for  the  plaint^ 
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ififs,  in  1823,  for  the  purchase  of  x>art  of  the  land  described*  as 
"  being  a  part  of  No.  1835."  The  land  in  controversy  confclsted 
of  two  adjoining  lots,  one  called  the  *'  Baker  lot,"  and  the  other 
the  **  Schoonover  lot."  The  former,  the  defendant  purchased  of 
one  Baker;  the  latter,  he  entered  upon  and  began  to  clear  about 
the  same  time,  and  afterwards  permitted  it  to  be  occupied  by  one 
Schoonover.  The  other  facts  and  the  rulings  of  the  court  below 
sufficiently  appear  from  the  opinion.  Verdict  for  the  plaintiflfs, 
under  the  instructions  of  the  court,  for  all  the  land  except  the 
Schoonover  lot,  and  judgment  thereon,  and  the  plaintiffs  brought 
error. 

Elwell  and  Overton^  for  the  plaintiffs  in  error. 

Cone,  ccmira. 

By  Court,  Hooebs,  J.  This  is  an  action  of  ejectment  to  recover 
possession  of  a  tract  of  land,  containing  about  two  hundred  acres, 
now  in  the  possession  of  the  defendant.  The  tract  in  contro- 
versy is  part  of  a  warrant  in  the  name  of  Thomas  Willing,  con- 
taining by  survey  about  one  thousand  and  ninety-nine  acres. 
To  tho  whole  traqt.  No.  1835,  the  plaintiffs  have  shown  a  clear  and 
indisputable  title. 

The  defendant  admits  the  plaintiffs'  title,  and  puts  his  defense 
exclusively  on  the  act  of  limitation;  proving,  as  he  contends,  a. 
notorious  adverse  possession  in  himself,  and  those  under  whom. 
he  claims,  of  more  than  twenty-one  years  before  the  commence- 
ment of  the  action. 

In  avoidance  of  the  defense,  the  plaintiffs  insist  that  such  an 
entry  was  made  on  the  premises  as  bars  the  running  of  the  act;, 
and  secondly,  that  the  agreement  of  the  twenty-second  of  No- 
vember, 1823,  signed  by  Lorentus  Jackson,  agent  of  Dr.  Bose, 
who  was  the  agent  of  the  trustees,  and  the  defendant,  is  such  a 
recognition  and  admission  of  the  plaintiffs'  title  as  tolls  the 
statute. 

The  first  point  is  based  on  the  uncontroverted  testimony  of 
Messrs.  Goodspeed  and  Metcalf.  This  evidence  admitting  its 
truth,  the  court  rule  peremptorily  not  sufficient  to  destroy  the 
effect  of  the  defendant's  adverse  possession.  From  this  direc- 
tion we  entirely  dissent;  for,  granting  the  facts  tp  be  as  stated, 
we  think  they  toll  the  statute.  An  entry  on  land,  as  is  ruled  in 
AUemas  v.  Campbell,  9  Watts,  28  [34  Am.  Dec.  494],  avoids  the 
operation  of  the  act  of  limitation,  if  accompanied  by  an  explicit 
declaration,  oran  actof  notorious  dominion,  by  which  the  claim- 
ant challenges  the  right  of  the  occupant.     So  where  a  person- 
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r3nter8  ammo  clamandi,  as  where  he  enters  and  surveys  the  lund, 
it  operates  as  a  bar  to  the  act  of  limitation;  and  where  the  in- 
tent with  which  the  entries  are  made  is  doubtful,  the  question 
of  intention  must  be  submitted  to  the  jury:  Miller  v.  Shaw,  7 
Serg.  &  R.  129. 

The  learned  judge  admits  the  principle  niled  in  Altemas  v. 
Campbell,  but  denies  that  there  is  such  an  explicit  declaration, 
such  an  act  of  notorious  dominion  as  brings  the  case  within  the 
principle  there  decided.  He  instructs  the  jury,  as  a  matter  of 
law,  that  the  entry,  as  testified  to  by  the  witnesses  named,  did 
not  toll  the  statute,  a  charge  which,  with  all  respect,  is  in  direct 
opposition  to  Miller  v.  Shaw,  as  above  cited.  Goodspeed  and 
Motcalf,  whose  testimony  is  incontestable,  prove  unequivocally 
that  in  April,  1834,  Goodspeed,  as  the  agent  of  the  plaintiff, 
surveyed  the  whole  of  the  land  now  in  controversy,  including 
not  only  the  old  lot,  as  it  is  called,  on  which  Lewis  resided,  but 
also  the  Schoonover  lot,  lying  north  of  the  old  lot,  and  running 
to  the  New  York  line;  and  further,  that  the  surveys  were  made 
with  the  knowledge,  and,  if  Metcalf  is  believed  (and  there  is  no 
ifeason  to  doubt  his  testimony),  with  the  assent  and  concurrence 
of  Lewis.  In  view  of  these  facts,  if  believed  by  the  juiy,  the 
plaintiff  had  a  right  to  claim  a  binding  direction  that  they  toll 
the  statute.  There  was  an  actual  entry  on  the  land,  by  the 
agent  of  the  owner,  with  the  avowed  object  of  claiming  the  land, 
accompanied  with  an  unequivocal  act  of  dominion  or  ownership, 
by  making  the  survey  with  the  knowledge  and  assent  of  the 
person  in  possession.  It  is  a  stronger  case  than  Miller  v.  Shaw, 
for  here  we  are  not  left  in  doubt  that  the  person  making  the 
survey  was  the  agent  of  the  owner.  He  enters  animo  clamandi, 
which  tolls  the  statute,  as  is  there  ruled. 

We  agree  with  the  court,  as  far  as  they  go,  as  to  the  effect  of 
the  agreement  of  the  twenty-second  of  November,  1823,  between 
Robert  H.  Rose,  as  attorney  nf  the  devisees  of  "William  Bing- 
ham, and  the  defendant.  The  court  decide  that  it  tolls  the  act 
as  to  the  one  hundred  and  four  acres  purchased  by  Lewis,  but 
that  it  is  no  recognition  or  admission  of  the  plaintiff's  title  to 
the  remainder  of  the  tract,  including  the  sixty- two  acres  adjoin- 
ing the  New  York  line.  It  must  be  remembered  that  it  is  con- 
ceded that  the  plaintiffs  had  a  clear  and  indisputable  title  at  tbe 
time  of  the  contract  to  all  the  land  embraced  in  the  wan*aut 
No.  1835,  warranted  and  surveyed  in  the  name  of  Thomas 
M.  Willing,  which  includes  not  only  the  Baker  lot,  but  the 
Schoonover  lot  also. 
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Now  what  is  the  meaning  of  the  sentence  in  the  latter  clause 
of  the  agreement,  which,  after  reciting  the  purchase)  of  the  one 
hundred  and  four  acres,  concludes  with  the  words,  *' being  a 
part  of  No.  1835  "  ?  For  what  purpose  were  they  introduced  ? 
Is  it  not  and  was  it  not  intended  as  an  express  admission,  that 
the  one-hundred-and-four-acre  lot  was  part  and  parcel  of  the 
warrant  No.  1835,  of  which  the  plaintiff  was  the  uncontested 
owner  ?  Is  it  not  a  clear  recognition  of  title  to  all  the  land  em- 
braced in  that  warrant?  If  so,  there  is  an  end  to  the  defense; 
for,  after  admitting  the  title,  he  shall  not  afterwards  be  permit- 
ted to  dispute  it,  so  as  to  give  title  to  himself  by  the  act  of  lim- 
itation, for  that  would  enable  the  defendant  to  commit  fraud  by 
putting  the  plaintiff  off  his  guard.  With  such  an  agreement  as 
this  in  his  hands,  would  it  ever  enter  the  mind  of  the  plaintiff, 
that  after  purchasing  part  of  the  tract,  he  would  attempt  to  toll 
the  remainder  by  virtue  of  an  adverse  hostile  possession?  If 
Lewis,  at  the  time  of  the  contract,  knew  that  the  plaintiff  was 
the  ovmer  of  all  the  land  included  in  the  warrant,  it  was  his 
duty  to  state  openly  and  explicitly,  that  as  to  the  warrant  he 
held  adversely.  But,  instead  of  pursuing  this  honest  course,  he 
signs  the  agreement,  the  evident  effect  of  which  was  to  deceive 
the  plaintiff.  That  the  acknowledgment  of  the  owner's  title  in- 
terrupts the  running  of  the  statute  is  ruled  in  Sailor  v.  HerUogg, 
2  Pa.  St.  184;  in  Criswell  v.  AUemus^  7  Watts,  681;  and  in  other 
cases  which  might  be  cited.  Mr.  Justice  Kennedy  says  in  (7rw- 
voeU  V.  AUemiLS,  that  it  is  sufficient  to  prevent  the  possession 
from  being  adverse,  that  the  party  taking  possession  intends  to 
occupy  the  land  subject  to  the  will  of  the  owner;  and  that  if 
this  be  made  to  appear  clearly  by  the  evidence,  the  statute  of 
limitations  will  form  no  bar  to  the  owner's  possession,  whenever 
he  demands  it. 

And  in  Sailor  v.  Herizogg,  the  chief  justice  says:  **  How  can 
his  intention  be  made  to  appear  by  anything  else  than  his  decla- 
ration, which  has  always  been  received  as  evidence  of  the  nature 
of  an  occupant's  possession  ?  "  Here  we  have  a  written  recog- 
nition of  the  plaintiff's  title,  which  tolls  the  statute. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Entry  by  Tbue  Owneb  to  Avoid  Statute  op  Limftations  running  in 
favor  of  a  disseisor:  See  AUemaa  v.  Campbell,  34  Am.  Dec.  494;  Watson  v. 
Oregg,  36  Id.  176;  Campbell  v.  Wallace,  37  Id.  219,  and  notes.  A  formal 
entry  animo  cUtmandi,  or  an  act  of  notorious  dominion  challenging  the  right 
of  the  occupant,  will  avoid  the  statute:  Douglass  v.  Lucas,  63  Pa.  St.  12. 
An  entry  and  making  a  survey,  claiming  title,  by  one  having  a  paramount 
right,  tolls  the  statute:  JJole  v.  KiUenhouse,  19  Id.  309.    So  where  the  claim- 
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ant  enters  for  the  pnrpoee  of  surveying  an  entire  tract,  of  which  that  in  con- 
troversy is  a  part,  the  occupant  not  objecting  nor  declaring  his  title*  the  iojctm 
should  be  left  to  the  jury,  and  it  is  error  to  rule  the  entry  insufficient:  Hooper 
V.  Carver,  15  Id.  525.  An  entry  by  an  agent  must  be  with  the  avowed  object 
of  claiming  the  land  for  the  principal,  or  it  will  be  insufficient,  but  the  avowal 
niay  be  by  acts  significant  of  the  intent  as  well  as  by  words:  flood  v.  liood^ 
25  Id.  417,  4^3.  The  mere  act  of  making  a  survey,  unless  it  be  anijno  da- 
mandi,  is  not  a  sufficient  entry:  McCombs  v.  Boioan,  59  Pa.  St  414,  418.  In 
all  the  foregoing  cases  Ingersoll  v.  Lewis  is  cited  as  authority. 

Acknowledgment  op  True  Owneb's  Tftlb  interrupting  the  running  of 
the  statute  of  limitations  in  favor  of  an  adverse  possessor,  what  sufficient,  and 
what  not:  See  DomcI  v.  EllU,  10  Am.  Dec.  707;  MUcheU  t.  Walker^  16  Id. 
710;  r^ne  v.  Marshall,  33  Id.  631;  Watkms  v.  Peek,  40  Id.  156. 


Reabich  v.  Swinehabt. 

[11  PKMKtTLVAXnA.  8TaTB,  383.] 

Ctidencs  of  Verbal  Understakbino  CoNTEBCPORAXsons  wnn  Wrrtkk 
AoREEMEKT,  absolute  on  its  face,  is  admissible  to  control  or  defeat  it  in 
Pennsylvania,  when  necessary  to  prevent  fraud  originaUy  intended  or 
subsequently  attempted  in  the  use  of  the  instrument.  Thus,  in  case  of 
a  written  agreement  between  a  father  and  son  for  the  conveyance  to 
the  latter  of  certain  land,  to  be  paid  for  at  a  specified  price  one  year  after 
the  father's  death,  where  the  father's  executors  attempt  to  enforce  pay- 
ment, eWdence  of  an  understanding  at  the  time  of  the  agreement  that 
the  laud  was  to  be  the  son's  portion,  and  was  not  to  be  paid  for  unless 
the  father  should  come  to  want,  but  that  the  title  should  remain  in  such 
a  condition  that  the  father  could  resort  to  the  land  for  his  support,  if 
nece.ssary,  is  admissible  to  defeat  the  action. 

GviDENCE  OF  Subsequent  Declarations  of  Party  to  Written  Agree- 
ment is  admissible  to  corroborate  proof  of  a  contemporaneous  verbal 
understanding  controlling  or  defeating  the  written  agreement. 

Written  Agreement  snouLD  not  be  Modified  or  Overthrown  bt 
Parol  without  clear  and  satisfactory  proof,  but  of  this  the  jury  must 
judge. 

Under  Plea  of  Covenants  Performed,  upon  notice  to  the  plaintiS;  the 
defendant  may  give  any  matter  in  evidence  which  he  might  have  pleaded. 

Objection  to  Want  of  Notice  of  Special  Matter  of  defense  admitted 
in  evidence  can  not  be  taken  in  the  appellate  court  unless  the  evidence 
appears  to  have  been  specifically  objected  to  on  that  ground  in  the  court 
below. 

Tender  by  Pxecutor  of  Deed  Executed  by  Testator  in  his  life-time, 
in  accordance  with  a  direction  in  the  will,  is  good. 

Covenant  on  an  agreement  executed  by  the  plaintiflfs'  testator, 
Heniy  Rearich,  deceased,  and  the  defendant,  Christian  Rearich, 
son  of  the  said  Henry,  whereby  the  f onner  covenanted  to  convey  to 
the  latter  certain  land  at  a  certain  price,  and  the  lattei' covenanted 
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to  "  xmy  the  whole  omouot  what  arises  from  said  tract"  one  year 
lifter  the  father's  death.  Pleas,  covenants  performed  and  release. 
The  plaintiffs  offered  in  evidence,  among  other  matters,  the  tes- 
tator's will,  dated  thirteen  years  after  the  agreement,  which 
stated  in  substance  that  his  sons  had  been  provided  for  in  pur- 
chases of  land  under  certain  agreements,  which  he  wished  to  be 
carried  out,  and  that  he  had  executed  deeds  therefor  of  the  same 
date  as  the  will,  which  he  directed  to  be  delivered  at  or  before 
his  death.  And  the  plaintiffs  also  offered  in  evidence  a  deed  to 
the  defendant,  executed  as  stated  in  the  will,  with  proof  of  a 
tender  thereof  by  one  of  the  executors,  with  a  release  of  dower 
by  the  testator's  widow,  and  a  prior  tender  of  the  deed  without 
the  release  by  one  executor  in  the  other's  presence.  The  evi- 
dence was  admitted  against  the  defendant's  objection  that  there 
was  no  authority  for  the  tender,  and  the  defendant  excepted, 
which  constituted  the  first  bill  of  exceptions.  The  defendant 
then  offered  proof  successively  of  the  following  facts:  1.  A 
parol  understanding  between  the  defendant  and  his  father  when 
the  agreement  sued  on  was  executed,  to  the  effect  that  the  former 
was  to  have  the  land  as  his  portion  of  the  estate,  but  was  not 
to  pay  for  it  unless  the  father  should  be  in  needy  circumstances, 
but  that  the  title  pa{>ers  should  be  so  arranged  that  the  father 
could  resort  to  the  land  for  support  if  necessary.  2.  Declara- 
tions by  the  father  at  the  execution  of  his  will  that  the  land  was 
to  bo  the  defendant's,  and  that  he  was  not  to  pay  for  it.  3.  Other 
declarations  to  the  same  effect  before  and  after  the  making  of 
the  will.  4.  Evidence  of  the  value  of  the  land  at  the  time  of 
the  agreement.  5.  Evidence  of  the  parol  understanding  at  the 
time  of  the  agreement,  offered  a  secpnd  time  in  connection  with 
the  subsequent  declarations  above  mentioned.  These  several 
offers  were  rejected,  and  constituted  the  grounds  of  the  second, 
third,  fourth,  fifth,  and  sixth  bills  of  exceptions.  Verdict  for 
the  plaintiffs  directed  by  the  court,  and  the  defendant  brought 
error. 

Casey  and  MernU,  for  the  plaintiff  in  error. 

Slenker  and  Miller,  contra. 

By  Court,  Bell,  J.  In  Pennsylvania,  j)erhaps,  the  door  liaa 
been  o{>ened  wider  than  elsewhere  for  the  admission  of  parol 
proof  to  reform,  modify,  and  even  to  extinguish  a  written  in- 
strument, in  cases  of  fraud,  mistake,  or  trust.  Of  the  wisdom 
-of  this  liberality,  or,  it  may  be,  laxity,  much  diversity  of  opin- 
ion has  been  entertained  and  expressed.    But  it  is  now  too  late 
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to  question  the  doctrine,  since  the  long  series  of  cases,  from  Hurgt 
V,  Eirhbridey  cited  in  1  Binn.  616,  down  to  the  recent  determina- 
tion in  Renshaw  v.  Gans,  7  Pa.  St.  117,  with  very  little  waver- 
ing, establish  the  rule,  that  with  us,  oral  proof  of  the  acts  and. 
declarations  of  the  parties  at  or  about  the  time  of  the  execution 
of  the  writing,  is  receivable  to  affect  it,  unless,  indeed,  these  be 
in  direct  and  express  contradiction  of  the  instrument.     An  in- 
stance of  this  exception  is  afforded  by  Heagy  v.  Umberger^  1(V 
Serg.  &  R.  339,  where,  by  the  terms  of  a  written  assignment,  the 
assignor  declined  to  guarantee  the  solvency  of  the  obligor;  it 
was  held  that  parol  evidence  was  inadmissible  to  show  an 
undertaking    to    guarantee,   there   being   no   allegation   of    a 
mistake  or  omission  by  the  scrivener,  though,  as  was  after- 
wards said  in  Lyon  v.  The  Hmdingdon  Bank,  14  Id.  283,  bad- 
deceit  been  averred,  the  case  would  have  been  different.     In 
Bollinger  v.  Eckerl,  16  Id.  424,  it  was  ruled,  that  whatever 
material  to  the  contract  was  agreed  to  when  the  bargain  was- 
concluded,  and  the  article  in  course  of  preparation,  may,  if  not 
expressed  in  the  article,  be  proved  by  parol,  unless,  perhaps,  it 
is  expressly  contrary  to  the  writing.     But  in  the  instance  now 
in  hand,  it  is  unnecessary  to  speculate  upon  the  extent  to  which 
the  rule  has  been  carried,  or  to  invoke  the  aid  of  the  principle  in 
its  general  application,  since  our  books  furnish  us  with  determi- 
nations of  undisputed  authority,  that  must  be  accepted   as 
ruling  the  question  here  presented.     These  cases  ascertain  that 
a  deed  or  other  instrument,  absolute  and  unconditional  upon 
its  face,  may  be  controlled  or  otherwise  defeated  by  a  contem- 
poraneous verbal  understanding,  or  a  series  of  facts  constituting 
an  adverse  equity,  where  tk  recognition  of  these  is  necessary  to 
defeat  fraud. 

Of  this  class  is  Eartzell  v.  Biess,  1  Binn.  289,  where  a  defend- 
ant was  permitted  to  answer  in  bar  of  a  scire  facias  sur  judgment, 
that  when  he  executed  the  bond  and  warrant  of  attorney  the 
plaintiff  agreed  to  cancel  it  upon  the  performance  of  a  collateral 
act  by  the  defendant,  which  had  been  performed  since  the  entry 
of  the  judgment.  To  the  same  effect  is  Parke  y.  Chadwick,  8 
Watts  &  S.  98,  in  which  an  absolute  conveyance  was  overturned 
by  oral  proof  that  it  was  given  and  accepted  as  a  security  for  the 
payment  of  a  debt,  and  to  be  surrendered  when  that  was  dis- 
charged: 3Iiller  v.  Henderson,  10  Serg.  &  R.  290,  the  soundness 
of  which  has  been  repeatedly  recognized,  touches  still  more 
nearly  our  case.  There  three  single  bills  executed  by  the- 
defendant  as  the  surety  for  one  Patton,  were  disproved  as  evi- 
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dcnces  of  debt  by  testimony  showing  that  their  execution  and 
delivery  by  the  defendant  was  induced  by  the  declaration  of  the 
plaintiff  that  the  signature  of  the  former  was  required  as  mere 
forai,  and  tbat  he  should  never  be  called  on  for  payment.  **  It 
is  objected,"  said  Chief  Justice  Tilghman,  "  that  no  adjudged 
case  goes  so  far  as  the  present;  because  here  the  evidence  is  in 
total  destruction  of  the  defendant's  obligation.  But  the  princi- 
ple is  the  same,  whether  the  obligation  be  destroyed  in  whole  or 
in  part.  In  either  case  it  is  broken  in  upon.  The  destruction  of 
a  written  instrument  by  parol  evidence  may  seem  dangerous,  and 
in  fact  it  is  so.  But  the  community  would  be  in  a  still  worse 
condition  if  it  were  established  as  an  inflexible  rule  that  when  a 
man's  hand  was  once  got  to  an  instrument,  no  matter  by  what 
means,  the  door  should  be  shut  against  all  inquiry." 

This  was  followed  by  Lyon  v.  The  Huntingdon  Bank,  12  Serg.  & 
K.  283,  than  which  it  would  be  difficult  to  produce  an  adjudica- 
tion more  strongly  illustrative  of  the  doctrine  we  are  consider- 
ing, or  one  furnishing  a  clearer  light  to  guide  us  to  a  correct 
conclusion.  It  was  an  action  of  debt  brought  upon  a  bill  sin- 
gle, executed  in  satisfaction  of  a  prior  promissory  note,  drawn 
by  the  defendant  in  favor  of  the  plaintiff  for  ten  thousand  dol- 
lars. Though  several  years  had  elapsed  between  the  first  and 
last  transaction,  the  defendant  was  permitted  to  prove  in  bar  of 
the  action,  that  when  the  finst  note  was  given,  certain  securities 
held  b}'  the  defendant  were  assigned  to  the  plaintiff,  under  the 
express  stipulation  and  agreement  that  those  should  be  looked 
to  as  the  source  of  payment,  and  that  the  defendant  was  in  no 
event  to  be  held  liable  upon  his  notes.  In  delivering  the  opin- 
ion of  the  court,  the  late  chief  justice,  after  stating  the  general 
rule  prohibitory  of  the  introduction  of  parol  proof  to  control  or 
alter  a  written  agreement,  observed:  **  But  the  evidence  offered 
in  this  case  does  not  fall  within  that  rule.  It  was  not  pretended 
that  there  was  anything  wrong  in  the  single  bill,  or  that  any 
alteration  whatsoever  should  be  made  in  it.  The  object  of  the 
evidence  was  to  show  that  it  was  subject  to  an  agreement,  made 
iong  before  its  date;"  and  he  then  proceeded  to  make  it  manifest 
that,  under  such  circumstances,  a  chancellor  would  grant  relief 
upon  the  ground  that  the  attempt  to  enforce  payment  was  fraud- 
ulent and  against  conscience.  As  authority,  favoring  the  receipt 
of  parol  testimony  to  prevent  fraud,  it  goes  further  than  those 
cases  which  confine  such  testimony  to  what  occurred  at  the  exe- 
cution of  tlie  written  instrument;  but  all  proceed  upon  the  same 
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principle,  forbidding  the  fraudulent  application  of  a  rule  in 
itself  intended  to  prevent  fraud. 

To  the  cases  already  cited  may,  I  think,  fairly  be  added  Sain  v. 
Ealbach,  14  Serg.  &  B.  159  [16  Am.  Dec.  484],  which  recognizes 
fully  the  power  of  a  parol  understanding  or  agreement  to  de- 
feat, in  whole  or  in  part,  a  specialty  for  tiie  payment  of  money, 
where  the  understanding  was  the  inducement  leading  to  the  eze- 
<!ution  of  the  specialty. 

Nor  is  it  essential  to  the  admission  of  parol  evidence  that  a 
fraud  was  originally  intended.  It  is  enough  that,  tho*ugh  the 
parties  acted  in  mutual  good  faith  at  the  inception  of  the  trans- 
action, an  attempt  is  made  to  wrest  the  instrument  to  a  purpose 
not  contemplated,  or  use  it  in  violation  of  the  accompanying 
agreement.  It  is  as  much  a  fraud  to  obtain  a  pa{>er  for  one 
purpose,  and  use  it  for  a  different  and  unfair  purpose,  as  to 
practice  falsehood  or  deceit  in  its  procurement.  The  primary 
honesty  of  purpose  but  adds  to  the  moral  turpitude  of  the  subse- 
•quent  effort  to  escape  from  it;  or  when  moral  guilt  can  not  be 
imputed,  as  perhaps  in  our  case,  a  legal  delinquency  attaches 
upon  an  attempted  abuse  of  the  writing  sufficient  to  subject  it 
to  the  influence  of  the  oral  evidence:  Lyon  v.  The  Bank,  supra; 
Oliver  v.  Oliver,  4  Bawle,  141  [26  Am.  Dec.  123];  Parke  v. 
Ohadmick,  8  Watts  &  S.  98;  Eenshaw  v.  Gang,  7  Pa.  St  117. 
What  is  the  contest  before  us?  In  answering  this  question, 
we  must  accept  the  offers  made  by  the  defendant  below  as 
founded  in  truth,  and  capable  of  proof.  These  present  us  a 
case  in  which  a  father,  with  a  viet7  to  the  division  of  his  estate, 
induces  his  son  to  enter  into  a  contract  for  the  purchase  of  a 
piece  of  land  at  a  certain  price,  but  subject  to  an  express  stipu- 
lation, that  unless  the  future  necessity  of  the  father  should  com- 
pel it,  no  part  of  the  purchase  money  was  to  be  called  for,  and 
that  in  the  event  of  the  father  dying  without  being  com{>elled  to 
make  the  call,  the  land  was  to  be  held  by  the  son,  free  of  claim, 
as  his  purpart  of  the  ancestor's  estate.  The  chance  of  thus 
•escaping  payment  was  the  inducement  for  assuming  the  possible 
burden  of  the  contract;  but  that  possibility  having  passed,  the 
effort  of  the  executors  is  to  convert  the  agreement  into  an  in- 
strument of  profit,  for  the  benefit  of  the  devisees  named  in  the 
father's  will,  irres{>ective  of  the  rights  of  the  son  under  it.  This 
is  a  fraud  upon  the  alleged  contemporaneous  agreement,  suffi- 
cient, under  the  principles  reviewed,  to  open  the  way  for  the 
rejected  proof. 
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But  ike  court  below  seems  to  have  been  misled  by  the  idea 
that  there  was  something  in  the  deed  and  will  made  by  the  tes- 
tator which  forbade  its  introduction.  I  confess  that,  looking  to 
the  original  written  agreement,  the  deed  executed,  and  the  will, 
£  am  inclined  to  the  opinion  that  they  rather  favor  than  repel 
the  allegation  of  an  oral  arrangement.  But  were  this  otherwi»), 
nothing  contained  in  either  of  the  latter  instruments  can  be 
allowed  to  exclude  thQ  offered  proof,  for  the  simple  reason  that 
the  posterior  acts  of  the  testator  are  of  themselves  incompetent, 
either  to  affect  the  original  arrangement  between  the  father  and 
the  son,  or  to  change  the  medium  of  proof. 

What  has  been  said,  we  think,  makes  it  clear  the  evidence 
mentioned  in  the  first  bill  of  exceptions  ought  to  have  been  re- 
ceived. But  this  necessarily  draws  with  it  all  the  subsequent 
declarations  of  the  testator  on  the  same  subject,  not  as  explana- 
tory of  the  deed,  or  elucidating  the  meaning  of  the  will,  but  as 
corroborative  of  the  original  agreement.  Having  first  proved 
that,  there  remains  no  technical  difficulty  barring  the  introduc- 
tion of  subsequent  recognitions  of  it,  to  which  frequent  repeti- 
tion might  lend  a  powerful  effect.  This  course  of  remark  is 
not,  however,  intended  to  make  us  oblivious  of  the  danger  at- 
tendant upon  the  introduction  of  oral  evidence  in  cases  like  the 
present.  Of  this  we  are  fully  sensible;  and  juries,  upon  whom 
devolve  the  duty  and  responsibility  of  weighing  its  value  and 
-estimating  the  degree  of  credit  to  which  it  may  be  entitled, 
shoujld  be  warned  against  the  indulgence  of  easy  credulity,  and 
instructed  that  the  overthrow  or  modification  of  a  solemn  writ- 
ten agreement  can  only  be  safely  ventured  under  clear,  distinct, 
and  entirely  satisfactoiy  proofs.  Yet,  to  judge  of  this  belongs 
to  them;  we  can  but  declare  the  competency  of  the  evidence;  it 
is  theirs  to  award  the  credit  due  to  it. 

But  it  is  urged,  the  rejected  matter  was  inadmissible  under 
the  pleadings  in  the  cause. 

The  plea  is,  covenants  performed.  Under  this  plea,  ever 
since  Bender  v.  Frombcrger,  4  Dall.  430,  upon  notice  to  the 
plaintiff,  the  defendant  may  give  anything  in  evidence  which  he 
might  have  pleaded. 

But,  certainly,  under  the  written  rules  of  the  common  pleas 
of  Union  county,  notice  of  the  special  line  of  defense  assumed 
below  was  requisite;  and,  had  this  objection  been  specifically 
made  on  the  trial,  it  would  have  been  difficult,  if  not  impossible, 
to  answer  it.  But  we  never  sustain  the  objection  in  this  court, 
unless  it  clearly  appears  to  have  been  taken  below;  for  others 
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wise  it  is  impossible  it  should  apx>ear  of  record,  whether  there 
is  notice  or  not,  since  this  is  never  pleaded,  nor  otherwise  made 
apparent  unless  specifically  called  for.  Here  the  objection  be- 
low may  or  may  not  have,  pointed  to  want  of  notice.  It  is  gen- 
eral, and  may  have  referred  to  the  inaptitude  of  the  plea,  with- 
out reference  to  notice.  Certain  it  is,  the  decision  of  the  court 
did  not  proceed  upon  any  alleged  want  of  notice,  and  it  is  im- 
possible for  us  to  say,  with  safety,  that  ground  was  taken.  It 
is  a  sufficient  answer  that  it  does  not  so  distinctly  appear  of 
record.     This  has  I'teen  more  than  once  decided. 

It  follows  that  the  court  of  common  pleas  erred  in  rejecting 
the  offers  mentioned  in  the  second,  third,  fourth,  and  sixth  bills 
of  exception.  The  same  is  true  of  the  fifth  bill,  for  this  is,  also, 
corroborative  of  the  defense.  It  may,  in  the  end,  weigh  but 
little  in  determining  the  judgment,  but  it  is  certainly  relevant, 
especially  in  connection  with  the  terms  of  the  will. 

The  evidence  of  tender  of  the  deed,  executed  by  the  testator 
in  his  life-time,  was  rightly  received.  The  objection  made  was 
that  the  executors  had  no  authority  to  make  the  tender.  But 
this  is  a  misapprehension.  The  testator  expressly  directs  the 
agreements  between  his  three  sons,  Henry,  Conrad,  and  Chris- 
tian, to  be  carried  into  effect,  and  on  his  part,  by  his  executors. 
This  could  only  be  done  by  tender  of  the  deeds,  noticed  in  the 
will  as  having  been  executed,  one  of  which  was  the  deed  in 
question.  The  executors  had,  therefore,  express  authority  to 
make  the  tenf^er,  and  this  sufficiently  appears  to  have  been  done 
by  both  of  them.  The  subsequent  offer  of  the  widow's  release, 
by  one  of  them  alone,  does  not  affect  the  prior  tender.  I  do 
not,  however,  wish  to  be  understood  as  ruling  that  a  tender  by 
one  of  the  executors^  with  the  approbation  of  the  other,  would 
have  been  insufficient. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Evidence  op  Prior  ob  Contemporakeous  Parol  Agreement  to  Con- 
trol Written  Contract:  See  Wren  v,  Wardlaw,  12  Am.  Dec  60;  lieed  v. 
Van  Ostrand,  19  Id.  520;  Adams  v.  Gray,  20  Id.  82;  Atwood  v.  CM,  26  Id. 
657;  Jones  v.  Hardesty,  32  Id.  180;  Boyle  v.  Agavxim  Canal  Co,,  33  Id.  749; 
Thompson  v.  Sloan,  35  Id.  546;  Spann  v.  Baltzdl,  46  Id.  346,  and  notea.  Am 
to  the  admissibility  of  a  subsequent  parol  agreement  varying  a  writing,  set 
Cummings  v.  Arnold,  37  Id.  155;  Spann  v.  Balizell,  46  Id.  346.  See  gen- 
erally, as  to  the  admissibili^  of  parol  evidence  to  contradict,  control,  or 
vary  a  writing,  FoUy  v.  Cowgill,  32  Id.  49;  Beach  v.  Packard,  33  Id.  185, 
Txtcker  v.  Baldw'm,  Id.  384;  Ilayworih  v.  Worihington,  35  Id.  126;  Osgood  v. 
Davis,  36  Id.  708;  Brooks  v.  White,  37  Id.  95;  Henderson  v.  Mayhew,  41  Id. 
434;  Exeter  Bank  v.  Stoweli,  Id.  716;  Grice  v.  Scarborough,  42  Id.  391;  i^or 
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wood  T.  Byrd,  Id.  406;  Baidwm  t.  CarUr,  IcL  735;  Holmes  t.  CharUstown. 
eie.  Iru,  Co.,  43  Id.  428;  Adams  t.  fTt^Mm,  45  Id.  240;  Feed  v.  AusUn,  46  Id. 
336;  ^2{e»  t.  Lee,  4S  Id.  352;  Bank  v.  Fordyce,  49  Id.  561;  CTnion  J^oitX;  t. 
Meeker,  50  Id.  559,  and  niimeroiis  other  cases  cited  in  the  notes  to  those  de- 
cisions. The  English  rule,  that  parol  evidence  is  inadmissible  to  Tary  the 
I^al  operation  of  a  written  instmment,  is  not  the  law  of  Pennsylvania: 
Chal/caU  V.  WUUams,  35  Pa.  St.  212,  215.  Where  equity  would  set  aside^ 
an  instmment  for  fraud,  accident,  or  mistake,  parol  evidence  is  admissible 
to  contradict  or  vary  it:  Martin  v.  Berens,  67  Id.  463.  So  if  it  is  attempted  to< 
be  used  in  violation  of  a  parol  agreement  accompanying  its  execution,  though  no- 
moral  guilt  is  imputable:  Levp  v.  Moore,  1  Phil.  325.  In  an  action  on  a  written 
contract  for  the  sale  of  a  colliery  for  a  gross  sum  to  be  paid  at  a  certain  rate 
per  ton  of  coal  mined,  parol  evidence  is  admissible  to  show  that  it  waa 
agreed  at  the  time  that  the  vendees  should  not  be  bound  to  mine  the  neces- 
sary amount,  and  that  the  vendor  was  to  take  the  risk  of  their  doing  so: 
CkaifmU  V.  Williams,  35  Pa.  St.  212,  215.  So  parol  evidence  of  the  declara- 
tions of  a  grantee  in  a  deed,  showing  fraud*  in  obtaining  it,  are  admissible: 
Horn  V.  Brooks,  61  Id.  407,  409.  In  idl  the  foregoing  cases,  Rearich  v.  Simne- 
hart  is  recognized  as  authority.  In  FuUon  v.  Hood,  34  Pa.  St.  374,  it  is  said 
that  the  principle  of  the  case,  and  of  Renshaw  v.  Oans,  7  Id.  117,  cited  therein, 
is,  that  where  a  paper  is  obtained  for  one  purpose  and  is  subsequently  used  for  a . 
different  and  unfair  purpose,  it  is  fraudulent,  and  the  subsequent  abuse  will  let 
in  parol  evidence  of  what  took  place  at  its  execution,  but  that  the  doctrine 
extends  no  further.  Evidence  of  the  declarations  of  a  party  to  a  written 
agreement,  at  an  indefinite  time  prior  thereto,  is  inadmissible  to  introduce  a  . 
new  term  into  the  contract,  in  the  absence  of  any  fraud  or  mirtake:  Kirk  v. 
Hartman,  63  Pa.  St.  97,  106,  distinguishing  the  principal  case. 

DzuvKRT  OF  Dksd  aftier  Grantor's  Death:  See  Foster  v.  Man^fiddp  31 
Am.  Dec.  154,  and  note  citing  previous  cases  in  this  series. 


West  Branch  Bank  v.  Chesteb. 

[11  PEmriTLVAKiA  State,  282.] 

MoBTOAGE  Lien  is  Divested  in  Pennsylvania  by  Exsoutign  Sale  of  the^ 
mortgaged  premises  upon  a  subsequent  judgment  for  the  interest  of  tba 
mortgage  debt,  the  principal  being  not  yet  due,  and  is  transferred  to  the 
proceeds  of  the  sale,  taking  priority  over  all  liens  subsequent  to  the  mort- 
gage and  prior  to  such  judgment. 

Iktbrest  Stipulated  for  in  Mortoaoe  is  Part  of  the  Debt. 

Distribution  of  a  fund  in  court  arising  from  the  sale  of  oer^ 
tain  premises  under  a  judgment  recovered  by  Henry  Chester  for 
the  interest  upon  certain  loan  certificates  of  the  Williamsport . 
etc.  R.  R.  Co.  held  by  him.  It  appeared  that  in  1839  the  cor- 
poration in  question,  under  an  act  of  the  legislature,  issued; 
loan  certificates  for  one  hundred  and  fifty  thousand  dollars,  the 
certificates  being  made  payable  in  1850,  with  interest  at  six  per 
cent,  pel*  annum,  payable  semi-annually.  To  secure  the  same^, 
the  corporation  at  the  same  time  executed  a  mortgage  upon  itar 
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properijy  inoluding  the  premises  in  question,  to  certain  tmsteea 
for  the  benefit  of  the  holders  of  the  certificates,  conditioned  for 
the  payment  of  the  principal  and  interest  thereon.    Most  of  these 
certificates  afterwards  came  to  the  hands  of  Henry  Chester,  the 
residue  being  held  by  certain  other  parties.    In  1844  Chester 
recovered  judgment  against  the  corporation  for  the  interest  due 
on  the  certificates  held  by  him,  aqd  under  an  execution  issued 
thereon,  a  part  of  the  mortgaged  premises  was  sold,  the  pro- 
ceeds constituting  the  fund  now  in  controversy.     After  the  exe- 
cution of  the  mortgage,  and  before  the  recovery  of  Chester's 
judgment,  certain  other  judgments  constituting  liens  upon  the 
premises  were  recovered  by  the  West  Branch  Bank  against  the 
Williamsport  etc.  B.  B.  Co.,  and  the  bank  now  claimed  the 
fund  by  virtue  of  those  judgments,  insisting  that  the  sale  was 
merely  of  the  equity  of  redemption,  that  the  mortgage  remained 
a  lien  upon  the  land  and  was  not  transferred  to  the  proceeds,  and 
that  the  judgments  in  favor  of  the  bank  are  prior  liens  to  Ches- 
ter's judgment.     On  the  other  hand,  Chester  and  the  other 
holders  of  the  loan  certificates  claimed  the  money  under  the 
mortgage,  insisting  that  the  lien  thereof  was  transferred,  by  the 
execution  sale,  from  the  land  to  the  proceeds.     The  fund  was 
not  sufficient  to  pay  any  of  the  claims  in  full.     Woodward,  P., 
in  the  court  below,  delivered  an  elaborate  opinion,  maintaining 
the  following  propositions:    1.  That,  after  considerable  discus- 
sion, the  law  is  settled  in  Pennsylvania  that  a  sheriff's  sale  of 
mortgaged  premises  upon  a  judgment  constituting  a  junior  lien 
to  the  mortgage  transferred,  not  merely  the  equity  of  redemp- 
tion, but  the  whole  estate  to  the  purchaser,  and  divested  the 
lien  of  the  mortgage  from  the  land  and  cast  it  upon  the  pro- 
ceeds:   Willard  v.  Norris,  2  Bawle,  56;  Presbyterian  Corporation 
V.  Wallace,  3  Id.  104.     2.  That  notwithstanding  the  act  of  April 
6,  1830,  declariug  that  a  mortgage  which  is  prior  to  all  other 
liens  upon  the  property  shall  not  be  "  destroyed  or  in  any  way 
affected  by  any  sale  made  by  virtue  or  authority  of  any  writ  of 
venditioni  exponas,**  such  prior  mortgage  lien  is  nevertheless  di- 
verted by  a  sale  on  venditioni  exponas  for  the  same  debt:  Pierce 
V.  PoUer,  7  Watts,  477;  Berger  y^Eiester,  6  Whort.  214;  McCaU 
V.  Lennox,  0  Serg.  &  B.  303;  and  that,  notwithstanding  the 
dictum  of  Mr.  Justice  Duncan  in  the  latter  case,  an  execution 
sale  for  a  single  installment  of  the  mortgage  debt  will  have  the 
some  cfiect:  Donley  v.  Uays,  17   Id.  400;  Cronisler  v.  Weise, 
8  Watts,  215.     3.  That  the  interest  of  a  mortgage  debt,  espe- 
4ually  where  there  is  au  express  stipulation  for  interest,  as  in 
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this  case,  is  a  part  of  the  substance  of  the  mortgage  debt,  and 
belongs  to  it,  not  ty  tacking,  nor  as  an  incident,  but  is  pro  tarUo 
the  debt  itself,  citing  Coote  on  Mort.  518,  and  Gladwin  v.  EUch- 
man,  2  Yem.  135,  as  to  the  right  to  foreclose  for  a  default  in 
the  payment  of  an  installment  of  interest.  4.  That,  though  the 
judgment  for  the  interest  in  this  case  was  another  security  for 
part  of  the  mortgage  debt,  and  was  a  lien  only  from  the  time  of 
its  entry,  and  could  not  be  tacked  to  the  mortgage  to  the  preju- 
dice of  intervening  liens,  yet  the  judgment  a,nd  the  sale  there- 
xindcr  did  ilot  impair  the  lien  of  the  mortgage  or  afifect  it  in  any 
way  except  to  transfer  it  from  the  land  to  the  proceeds;  that 
the  judgment  and  sale  brought  the  money  into  court,  but  the 
mortgage  lien  attended  it,  and  though  Chester  could  not  claim 
the  money  under  his  judgment  as  against  the  prior  judgments, 
yet  by  virtue  of  the  mortgage  lien,  which  was  anterior  to  all  the 
other  incumbrances,  he  and  the  other  holders  of  the  loan  certifi- 
cates were  entitled  to  the  fund.  Decree  accordingly,  and  the 
bank  appealed. 

Armstrong,  for  the  appellant 

Maynard  and  Watson,  for  the  appellees. 

By  Court,  Bell,  J.  Although  the  question  is  presented  in 
an  aspect  somewhat  new,  its  solution  depends  upon  principles 
more  than  once  recognized  and  enforced  by  this  court.  These 
are  so  broadly  stated  and  applied  in  the  opinion  of  Mr.  Presi- 
dent Woodward,  that  but  little  more  is  called  for,  than  to  refer 
to  Berger  v.  Eiester,  G  Whart.  214,  as  a  pregnant  instance,  in 
which  a  judicial  sale  under  a  judgment  recovered  upon  one  of 
several  bonds  secured  by  mortgage,  was  held  to  divest  its  lien, 
though  some  of  the  bonds  were  not  then  due.  This  case  proves 
that  a  mortgage  may  be  swept  away,  not  only  by  a  sale  for  part 
of  the  debt  secured,  the  whole  being  due,  but  even  when  a  por- 
tion of  it  is  not  then  payable.  It  therefore  very  closely  resem- 
bles the  present  case,  the  only  distinction  being,  that  there  the 
sum  recovered  was  part  of  the  principal,  here  it  is  the  interest 
But  it  is  very  clearly  shown,  by  the  reasoning  of  the  judge  be- 
low, that,  under  the  terms  of  the  mortgage  in  question,  this 
distinction  ought  to  work  no  difference  in  the  result. 

It  may  be  added,  as  of  some  weight  in  the  argument,  that 
were  the  certificate  holders  excluded  from  this  remedy,  they 
would  probably  be  without  one  for  the  recovery  of  interest,  as 
the  mere  equity  of  redemption  may  be  valueless.  This  conse- 
quence ought  not  to  be  hazarded  in  view  of  the  many  contracts 
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of  this  nature,  produced  within  a  few  years  past,  by  which  the 
payment  of  interest  is  as  solemnly  guaranteed  as  the  discharge 
of  the  principal,  and  without  which,  it  may  fairly  be  concluded, 
loans  could  not  have  been  effected. 

It  is  objected  that  the  interests  of  certificate  holders,  other 
than  those  who  sue,  may  all  be  jeoparded  by  the  proceedings. 
The  answer  is,  that  they  stand  in  no  worse  position  than  do  the 
different  assignees  of  bonds  in  the  ordinary  case  of  a  mortgage, 
made  to  secure  the  payment  of  several  obligations.  As  to  the 
sale  of  the  mortgaged  premises,  each  is  bound  to  take  care  of 
'himself;  and  the  court,  in  distributing  the  proceeds,  will  see 
that  all  entitled  to  the  fund  are  brought  in.  In  practice  it  can 
^eiy  seldom  happen  that  notice  of  the  proceeding  will  not,reach 
all  having  an  interest. 

Judgment  affirmed. 

JxTDiciAL  Sale  Divests  Mortgage  Liens,  and  other  liens,  in  Pennsylvania, 
mnd  transfers  the  same  to  the  proceeds,  when:  See  McLanahan  v,  Wyc^  21 
Am.  Dec.  363;^Xticc  v.  Snivdy,  28  Id.  725;  Roberts  v.  WiUiamM,  34  Id.  549; 
MoKUr'a  AppecU,  47  Id.  413,  and  cases  cited  in  the  notes  *to  those  decisions. 
See  also  Commercial  Bank  Y,Tazoo  Co.,  ^  Id.  447;  Andrews  v.  Doe,  Id.  pO^ 
and  notes.  Under  the  act  of  1830,  a  sale  on  a  junior  judgment  divests  a  mtfrt- 
gage  lien  only  when  the  mortgage  is  not  prior  to  all  other  liens,  or  where  the 
judgment  is  for  part  of  the  mortgage  debt:  Walker's  Appeal,  1  Grant,  Cas.  436. 
But  where  the  sale  is  made  on  a  judgment  for  a  part  or  all  of  the  mortgage 
debt,  or  for  interest  thereon,  the  mortgage  lien  is  divested,  notwithstanding 
that  statute:  CommomceaWi  v.  Wilson^  34  Id.  67.  A  sale  for  interest  on  the 
mortgage  debt,  before  the  principal  is  due,  is  substantially  a  sale  on  the  mort- 
gage: MendenhcUl  v.  West  Chester  etc,  B.  R.  Co,,  reported  in  a  note  to  Bradley 
v.  Chester  Valley  etc.  B,  R,  Co,,  36  Id.  149;  all  citing  the  principal  case.  That 
a  mortgagee  can  not  extinguish  the  equity  of  redemption  in  the  mortgaged 
lands  by  a  sale  under  a  judgment  for  the  mortgage  debt  is  held  in  Powell  v. 
WilUatns,  48  Am.  Dec.  105;^and  see  the  note  to  that  case. 

That  whebe  Several  Mortgages  are  Made  at  Same  Time  tor  Parts 
OF  Same  Debt,  and  are  assigned  at  different  times  to  different  persons,  and 
the  premises  are  afterwards  sold  on  execution,  the  assignees  share  pro 
rata  in  the  proceeds,  is  a  point  upon  which  the  principal  case  is  cited,  as  rec- 
ognizing Donley  v.  Hays,  17  Sei^.  &  R.  400,  in  Perry's  Appeal^  22  Pa.  St.  45. 
See  Parker  v.  Mercer,  38  Am.  Deo.  438,  and  Cage  y.Iler,  48  Id.  521,  and 
notes. 

Interest  is  a  Substantive  Part  of  the  Debt,  when  it  is  comprehended 
in  the  express  terms  of  the  contract:  Hummel  v.  Brown^  24  Fa.  St.  313,  citing 
the  principal  case.  As  to  when  a  judgment  lien  eztenda  to  and  coven  inttr- 
^est  as  well  as  principal,  and  when  not,  see  8ms  v.  CamphtU,  16  Am.  Dec  fi07; 
Mower  V.  Kip,  29  Id.  748,  and  cases  cited  in  note. 
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RoBB  V.  Mann. 

[11  PxHmTLTAiriA  Stats,  800.] 
PuiUnUSKB    AT    ADMIinSTKATOIt\s    SaLE    IS    DsKlfZD  OwNXB    OT  PRSMISBI 

BxroRB  Conubmation  aod  delivery  of  possession,  in  equity,  and  mutt 
bear  any  loss  that  may  happen  to  the  premises. 

BSMOYAL  or  FiXTTTRES  FROM  LaND  PdBCHASED  AT  AdMINISTBATOB's  SaLB 

BBFOBB  ComriRMATiON  and  deliyery  of  possession,  by  a  stranger  under 
claim  of  right,  is  no  defense  to  an  action  for  the  purchase  money,  and  the 
purchaser's  remedy  is  by  an  action  on  the  case  against  the  person  com- 
mitting the  injury. 

Admuvistratdb  Making  Sale  of  Land  is  Mere  Officeb  of  Coitrt,  and 
has  no  possession,  actual  or  legal,  of  the  premises,  which  is  in  the  heirs. 

Gavrat  Emptor  is  the  Bule  of  Adkinistratiok  Sales  as  well  as  other 
judicial  sales. 

Administbatob  Faildco  to  Execute  Deed  on  Day  Specified  in  the  con- 
ditions of  an  administration  sale,  owing  to  objections  interposed  by  cred- 
itors, affords  the  purchaver  no  ground  of  rescission,  for  time  is  not  of  the 
essence  of  the  contract. 

Pbomibb  bt  Administbatob  to  Pubchaseb  to  have  Fixtubes  Rbtubnbd 

which  have  been  removed  by  a  stranger  from  land  purchased  at  an  ad- 

.  ministration  salt,  after  the  sale  and  before  conveyance,  does  not  bind  the 

estate,  nor  does  it  bind  the  administrator,  where  the  only  consideration 

for  it  is  a  pajrment  of  part  of  the  purchase  money. 

Assumpsit.  The  piincipal  facts,  as  well  as  the  material  rulings 
of  the  court  below,  are  stated  in  the  opinion.  Under  the  in- 
Btructions  given,  the  defendant  had  a  verdict  and  judgment,  and 
the  plaintiff  brought  error. 

Johnson  and  Armstrong^  for  the  plaintiff  in  error. 

Bancroft,  contra. 

By  Court,  Bogebs,  J.  This  is  an  action  of  assumpsU  to  re- 
cover the  amount  due  on  the  first  installment  of  the  purchase 
money  of  a  farm,  sold  by  the  plaintiff  as  an  administrator, 
pursuant  to  an  order  of  the  orphans'  court,  and  purchased  by 
the  defendant.  It  is  not  disputed  that  the  sale  was  made  and 
confirmed  by  the  court,  and  that  possession  was  taken  of  the 
premises  on  the  third  of  April,  1846,  two  days  after  the  time 
when  the  possession  was  to  have  been  delivered.  It  appears  that 
possession  was  not  delivered  because  Jacob  Hill,  a  former 
owner,  who  was  entitled  to  retain  it,  did  so  until  that  time,  and 
because  objections  were  made  to  the  sale  by  some  of  the 
creditors,  which  were  afterwards  withdrawn.  It  is  in  evidence 
that  between  the  time  of  the  sale,  viz.,  the  thirty-first  of  Janu- 
ary, 1846,  and  the  time  when  the  plaintiff  was  to  deliver 
I>08se88ion  to  the  defendant,  viz.,  the  first  of  April,  1846,  certain 
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machineiy  and  apparatus,  part  of  a  distilleiy  on  the  premises, 
were  taken  away  by  John  F.  ManviUe,  as  the  agent  of  Jacot 
Hill,  former  owner,  on  the  claim  of  i-ight  to  the  same.  And 
this  raises  the  principal  point  in  the  cause.  The  defendant 
insists,  and  so  the  court  rule,  this  is  a  defense  to  the  payment 
of  the  purchase  money  to  the  extent  of  the  value  of  the  property 
taken  away.  The  point  assumes  that,  by  the  sale,  the  property 
considered  for  this  part  of  the  case  in  the  light  of  a  fixture  and 
part  of  the  realty,  passed  to  the  purchaser  in  the  same  manner, 
and  to  the  same  extent  as  the  farm  itself,  to  which  it  was  ap* 
purtenant.  The  first  question,  which  solves  the  whole  difficulty, 
is,  to  whom  the  property  belonged  in  the  intermediate  time 
between  the  sale  and  its  confirmation  by  the  orphans'  court,  or, 
in  other  words,  was  it  the  property  of  the  administrator  or 
heirs,  or  the  property  of  the  pui*chaser?  For  the  loss,  of  what- 
ever kind,  and  by  whom  caused,  must  be  borne  by  the  owner. 
Had  there  been  a  private  sale,  it  would  hardly  be  considered  as 
an  open  question;  for  if  there  be  any  point  settled  it  is  that 
when  a  contract  is  made  for  the  sale  of  lands,  equity  considers 
the  vendee  as  the  purchaser  of  the  estate  sold,  and  the  purchaser 
as  a  trustee  to  the  vendor  for  the  purchase  money.  So  much  is 
the  vendee  considered  in  contemplation  of  equity,  as  actually 
seised  of  the  estate,  that  he  must  bear  any  loss  which  may 
happen  to  the  estate  between  the  agreement  and  the  convey- 
ance; and  he  will  be  entitled  to  any  benefit  which  may  accrue 
to  it  in  the  interval.  And  the  reason  assigned  is,  that  by  the 
contract  he  is  the  owner  of  the  premises  to  every  intent  and 
purpose  in  equity:  Bichier  v.  Selin,  8  Serg.  &  R.  440;  Sugd.  on 
Vend.,  c.  4,  pp.  131,  132,  Am.  ed.  This  principle,  which  is 
indisputable,  would  seem  decisive  of  the  question,  unless  a  di» 
tinction  can  be  taken  between  a  private  and  a  judicial  sale. 

But  no  such  distinction  has  been  recognized;  rather  the 
reverse  has  been  ruled.  Thus  in  Sioever  v.  Ilice^  3  Whart.  25 
[31  Am.  Dec.  495],  a  sale  by  a  sheriff  is  said  to  be  attended  with 
the  ordinary-  incidents  of  a  sale  by  an  individual.  And  in  Ba- 
shore  v.  Whisler,  3  Watts,  494,  it  is  said,  that  a  sale  by  an  ad- 
ministrator under  an  order  of  the  orphans'  court  for  payment  of 
debts,  is  a  judicial  sale,  and  that  the  principles  which  govern 
the  one  are  applicable  to  the  other.  Now,  a  purchaser  at  a 
sheriff's  sale,  as  is  ruled  in  Morrison  v.  Wurtz,  7  Id.  437,  before 
his  deed  has  been  acknowledged,  has  an  inceptive  interest  in  the 
land  by  the  contract,  which  may  be  bound  by  a  judgment,  and 
i^hich,  when  perfected  by  payment,  and  a  conveyance,  gives  the 
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incumbrancers,  by  relation,  the  benefit  of  his  securiiy  to  the  ex- 
tent of  the  whole  estate.  To  the  same  effect  is  Bellas  v.  Mo 
Carty,  10  Id.  22.  On  the  principles  there  settled,  it  can  scarcely 
admit  a  doubt,  that,  had  the  buildings,  including  the  machinery, 
been  destroyed  by  fire,  whether  caused  by  accident  or  design, 
the  loss  would  be  borne  by  the  purchaser,  on  the  reasonable 
principle,  that,  in  contemplation  of  equity,  he  is  owner  of  the 
premises  from  the  time  of  the  sale.  The  law  is  equitable  and 
just;  for,  as  he  must  bear  the  loss,  so,  if  any  benefit  accrues  to 
the  premises  in  the  mean  time,  he  is  entitled  to  the  advantage  of 
it.  The  learned  judge  of  the  common  pleas  seems  to  have  been 
carried  away  by  the  erroneous  idea,  that  the  administrator  has  a 
remedy  for  the  injury,  but  the  purchaser  has  none;  that  Id[ann, 
having  no  right  to  the  possession  of  the  farm  until  the  first  of 
April,  184G,  and  the  stills  and  other  apparatus  being  taken  be- 
fore that  time,  the  administrator,  and  he  alone,  had  power  to 
bring  suit. 

It  is  very  true  that  Mann  can  not  maintain  an  action  of  tres- 
pass, because  he  was  not  in  the  actual  possession  of  the 
premises;  but  what  prevents  him  from  sustaining  a  special 
action  on  the  case  ?  It  must  be  recollected  that  the  trespass 
complained  of  is  an  injury  to  the  inheritance;  and  can  it  be 
doubted  that  the  owner  has  a  right  of  action  in  such  a  case 
against  a  wrong-doer  ?  Is  it  in  principle  anything  more  than 
the  case  of  an  injury  to  the  inheritance,  when  in  possession  of  a 
tenant  ?  and  has  it  ever  been  questioned  that  an  action  by  the 
owner  lies  for  waste  either  against  the  tenant  or  a  stanger  ?  The 
court  were  of  opinion  that  the  remedy  was  with  the  administra- 
tor alone.  In  this  view,  it  will  be  perceived  we  differ  from  the 
court  of  common  pleas.  The  administrator  who  makes  the  sale 
is  but  the  officer  of  the  court:  Bashore  v.  Whisler,  3  Watts,  494. 
He  has  not,  by  virtue  of  his  power,  either  the  actual  or  legal 
possession  of  the  premises.  That  is  in  the  heirs.  He  surely  is 
clothed  with  no  greater  power  than  a  sheriff,  who  is  the  officer 
of  the  law;  and  it  will  scarcely  be  pretended  that  the  sheriff  in 
such  a  case  can  sustain  the  suit.  But,  however  this  may  be,  and 
without  attempting  to  define  the  extent,  either  of  the  power  of 
the  sheriff  or  of  the  administrator,  we  are  of  opinion  that  the 
remedy  was  vested  in  the  pmrchaser;  and,  consequently,  he  must 
seek  redress  for  the  wrong  done  in  taking  and  carrying  away  the 
apparatus  pertaining  to  the  distillery. 

Although  not  perhaps  very  material,  yet  we  would  wisL  to 
correct  an  idea  thrown  out  by  the  court,  which,  if  left  without 
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notice^  might  lead  to  error.  I  allude  to  that  part  of  the  charge 
where  the  court  say:  ''  Owing  to  an  exception  having  been  filed 
to  the  confirmation  of  the  sale  by  the  administrator,  at  the  Fel>- 
ruary  term,  he  (the  administrator)  was  not  able  to  make  a  deed 
or.  the  first  of  April,  1846,  so  that  the  purchaser  was  not  bound 
to  comply  on  his  part,  if  he  had  seen  proper  to  refuse."  This 
has  never  been  held  to  be  law  as  to  sheriff's  sales,  nor  do  we 
conceive  this  rule  ought  to  be  applied  to  sales  by  an  adminis- 
trator. Time  is  not  of  the  essence  of  the  contract,  and  tLe 
principle  applied  to  all  judicial  sales,  as  has  been  repeatedly 
ruled,  is  caveat  emptor.  The  purchaser  knows  that  the  sale  is 
open  to  exception  by  creditors.  Establish  the  principle  ruled 
by  the  court,  and  it  will  be  an  easy  matter  for  a  purchaser  k> 
•escape  from  an  imprudent  bargain  by  collusion  with  a  creditor, 
inducing  him  to  file  exceptions  so  as  to  delay  the  confirmation 
of  the  sale. 

But  stress  is  laid  on  the  evidence,  which,  if  believed,  proves  that 
Mann  told  Bobb,  he  would  pay  no  more  money,  unless  Hobb 
V70uld  make  good  to  him  the  utensils  in  the  distillery,  and  that 
Bobb  replied, '  *  If  you  will  let  me  have  one  hundred  dollars,  I  will 
have  the  utensils  brought  back,  or  make  you  compensation  for 
them ;"  that  relying  on  the  promise  of  Bobb,  one  hundred  dollars 
were  paid  by  Mann  to  him,  and  on  the  third  or  fourth  of  April 
he  took  possession  of  the  form.  But,  if  we  are  right  in  the 
view  we  have  taken,  the  objection  to  this  part  of  the  charge  is 
•conclusive.  The  promise,  if  made,  can  not  bind  the  estate,  but 
the  administrator  himself;  nor  him,  if  the  promise  is  without 
consideration.  The  payment  of  the  money  was  no  considera- 
tion, because  he  merely  did  what  he  was  bound  to  do  by  his 
contract.  He  in  truth  was  guilty  of  a  wrong,  by  refusing  to 
pay  according  to  his  contract.  This  can  not  furnish  a  founda- 
tion for  a  promise,  for  it  would  enable  the  defendant  to  obtain 
an  advantage  by  a  refusal  to  perform  his  agreement.  There  are 
other  points  which  have  been  argued  by  counsel,  which  it  is  un- 
necessary to  notice  because  it  is  believed  that  the  views  of  the 
case  taken  embrace  the  whole  case,  and  there  can  be  but  little 
difiiculty  on  another  trial. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Ck>NFiSMATiON  OF  Pbobate  Sale,  necessity  and  effect  of,  and  pnrcfaao- 
er's  rights  before  confirmation:  See  Rea  v.  McEochrcn^  28  Am.  Dec.  471; 
Klingen^mUh  v.  Bean,  27  Id.  328;  Taylor  v.  Cooper,  34  Id.  737,  and  the  notes 
thereto.  As  to  the  necessity  of  confirmation  of  judical  sales  generally,  and 
the  purchaser's  title  before  confirmation,  see  2'ooUy  v.  GridUy,  41  Id.  628; 


Bigitized  by 


Google 


July,  1849.]  YOXTHEIMER  V.  ElEYSEB.  555 

Wofjner  v.  Cohen^  40  Id.  060,  and  cases  cited  in  the  notes  thereto.  The 
doctrine  of  the  principal  case,  that  a  purchaser  at  an  administrator's  sale  is 
deemed,  in  equity,  to  be  the  owner  from  the  time  of  sale,  is  doubted  by 
Strong,  J.,  ill  Denimffs  Appeal^  43  Pa.  St.  169,  where  ho  says  that  the 
-remarks  of  Rogers,  J.,  on  that  point  *'scem  to  be  outside  of  the  case." 

Rights  of  Purchaser  at  Execution  Sale  before  Contetance:  Sc« 
Halley  v.  Oldham^  41  Am.  Dec  202;  OvicUt  v.  Brown,  45  Id.  539. 

Title  op  Purchaser  of  Land  Generally  before  Co:.vetance:  See 
HtMmpson  v.  Edekn^  3  Am.  Dec.  530;  Jackson  v.  Morse,  8  Id.  306;  Holmes  ▼. 
-Schojidd,  29  Id.  364;  PiUs  v.  Didlard,  46  Id.  405;  Ives  v.  Cress,  47  Id.  401; 
Chapman  v.  Olassell,  48  Id.  41:  Bueker  v.  AbeU,  Id.  406;  Doe  v.  Jlaskifu,  60 
Id.  154,  and  notes.  In  SUer,  James  «(?  Cc's  Appeal,  26  Pa.  St.  180,  the  prin- 
cipal case  is  cited  to  the  point  that  a  vendee  of  land  is  regarded  in  equity  as 
the  owner  after  the  a^;rcement  of  sale  and  part  payment,  and  that  any  in- 
crease in  value  is  his  gain  and  any  decrease  his  loss. 

That  an  Administrator's  Sale  is  Regarded  as  a  Judicial  sale  is  a 
-point  to  which  the  principal  case  is  cited  in  HaJUeck  v.  Quy,  0  Cal.  196. 

Rule  of  Caveat  Emptor  Applies  to  Execution  Sales:  Donley  v.  Rector, 
60  Am.  Dec  242,  and  cases  cited  in  the  note  thereto. 

Time  is  of  Essence  op  Contract,  when:  See  Jone»  v.  Robibim,  50  Am. 
■Dec.  593,  and  note.     See  also  the  note  to  Johnson  v.  Evans,  Id.  675-679. 


TOXTHEIMER  V.   KeYSER. 

[II  Pxinf8Yi.TAinA  State,  364.] 
Tbomisb  bt  Bankrupt  after  Discharge  to  Pay  Discharged  Debt  "as 
soon  as  he  got  able,'*  and  to  pay  ^'  all  his  honest  debts  as  fast  as  he  could,  ** 
except  certain  ones  in  the  city,  will  not  revive  such  debt. 

Assumpsit.  The  debt  sued  for  had  been  discharged  by  pro- 
'Oeedings  under  the  bankrupt  act,  but  the  plaintiff  relied  upon  a 
promise  made  after  the  discharge  to  revive  it.  The  promise  is 
stated  in  the  opinion.  The  court  below  being  requested  to 
-charge  the  jury  that  the  plaintiff  could  not  recover  by  reason  of 
the  promise  without  proof  that  the  defendant  had  aftenvards 
acquired  sufficieni;  property  to  pay  all  his  debts,  the  court 
charged  that  if  the  jury  believed  that  the  promise  was  made  as 
stated,  and  that  then  and  afterwards  the  defendant  was  able  to 
pay  this  debt,  the  plaintiff  should  have  a  verdict.  Verdict  and 
judgment  for  the  plaintiff,  and  the  defendant  brought  error. 

Jordan  and  Hegims,  for  the  plaintiff  in  error. 

Miller,  contra. 

By  CouBT.  That  the  plaintiff  in  error  came  as  near  to  fix 
himself  by  a  promise  to  pay  as  he  could  without  doing  so,  ia 
-extremely  clear;  but  he  seems  to  have  studiously  kept  himself 
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on  the  windj  side  of  the  law.  To  an  inquiiy  whether  he  would 
pay  this  debt,  he  replied  that  "  he  was  going  to  pay  it  as  soon 
as  he  got  able/'  and  that  he  was  going  tq  pay  all  his  honest 
debts,  except  some  in  the  city. 

This,  though  expressive  of  an  intention,  did  not  constitute  au 
engagement,  which  is  necessary  to  give  legal  effect  to  a  moral 
obligation;  it  is  not  enough  that  there  was  a  recognition  of  the 
debt,  which,  in  McKinley  v.  O'Keson,  5  Pa.  St.  369  (where, 
however,  there  was  an  absolute  promise),  was  perhaps  too 
broadly  said,  in  reference  to  a  bankrupt,  to  be  evidence  of  a 
promise  to  pay.  The  effect  of  such  evidence  has  been  carried 
very  far  to  avoid  the  statute  of  limitations;  much  further  than 
it  ought  to  be  in  order  to  avoid  a  bankrui^t's  discharge,  which 
would  otherwise  be  a  dead  letter.  The  bankrupt  in  this  case 
expressed  the  same  intention  to  pay  all  his  honest  debts,  except 
those  in  the  city,  and  he  certainly  did  not  mean  to  waive  the- 
benefit  of  his  discharge  as  to  all  the  rest.  If  the  foundation  of 
tbe  action  fails,  it  is  unnecessary  to  consider  the  other  excep- 
tions. 

Judgment  reversed. 

Promise  to  Pay  Debt  Discharged  bt  Baitkruftct,  saffldency  of:  So* 
Merriam  v.  Bayley,  48  Am.  Dec.  591 ,  and  cases  collected  in  the  note  thereto. 


McDonald  v.  Soaife  et  al. 

(11  PKinCSVLTAMlA  State,  381.] 

Evidence  of  Ownership  in  REPLE^^^^  being  a  Disputed  Fact,  is  »om: 
J  CRY,  and  the  court  con  not  instruct  them  that  the  evidence  shows  title 
in  one  of  tho  parties. 

Measure  of  Damages  in  Replevin,  whore  the  defendant  retains  the  prop- 
erty, is  ordinarily  its  value  witli  damages  for  the  detention,  which  is- 
usually  interest  on  the  value  from  tho  taking. 

Exemplary  Damages  ark  Allowable  in  Replevin  where  circumstanoet 
of  aggravation  and  outrage  attend  the  taking  or  detention. 

Beplevin  for  a  boat.  One  question  in  the  case  was  as  to  the 
ownership,  upon  which  there  was  an  exception  to  the  ruling  of 
the  court  leaving  the  matter  to  the  jury.  Another  exception 
was  to  an  instruction  that  the  jury,  in  assessing  the  damages^ 
might  take  into  consideration  any  circumstances  of  aggravation 
appearing  in  the  case.  Verdict  for  the  plaintiff  for  the  value  of 
the  property  and  for  five  hundred  dollars  damages,  and  judg* 
meut  thereon.     The  defendant  brought  error. 
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Darragh^  aUomey  general,  for  the  plaintiff  in  exror. 

Shinn  and  WiUiams,  contra. 

By  Court,  Booebs,  J.  Two  errors  are  assigned,  one  of  which 
only  it  will  be  necessary  particularly  to  notice,  as  the  first  is 
clearly  untenable.  It  would  have  been  an  unwarrantable  inter- 
ference with  the  proTince  of  a  jury,  for  the  court  to  have  in- 
Btructed  them,  as  a  matter  of  law,  that  the  testimony  given 
showed  such  a  sale  and  delivery  of  the  boat  as  vested  the  right 
in  the  owner  of  the  steamboat  Arrow.  The  evidence  of  owner- 
ship was  a  disputed  fact,  which  was  left  properly  to  the  decision 
of  the  jury.  The  only  possible  difficulty  there  can  be  in  the 
case,  is  in  the  second  error,  in  directing  the  jury  to  find  the  value 
of  the  property  at  the  time  of  the  taking,  and  also  damages  for 
the  taking,  according  to  the  ordinary  rule  in  trespass,  taking 
into  consideration  any  circumstances  of  aggravation  that  appear 
in  the  case.  Of  the  charge  in  this  respect,  the  plaintiff  in  error 
complains.  He  alleges  that  under  the  charge  the  jury  gave  ex- 
-emplary  damages,  taking  into  consideration  the  personal  violence 
of  Captain  McDonald  to  Captain  Jones,  an  agent  of  the  plaint- 
iff; and  also  the  defamatory  words  proved  to  have  been  used  on 
that  occasion.  If  the  jury  so  far  misunderstood  the  direction 
(which  I  can  not  well  suppose),  as  to  allow  such  considerations 
to  swell  the  amount  of  damages,  it  is  an  injury  which  we  can 
not  redress.  The  defendant  can  only  be  relieved  on  a  motion 
for  a  new  trial.  The  jury  were  instructed,  as  in  trespass,  to  take 
into  consideration  circumstances  of  aggravation  which  appeared 
in  the  case;  that  is  to  say,  such  outrages  as  attended  the  taking 
and  detention  of  the  property.  With  this  explanation,  was  the 
court  right  in  the  rule  given  to  the  jury  for  estimating  the  dam- 
ages? 

In  an  action  of  replevin,  where  the  defendant  retains  the 
property,  the  measure  of  damages  is  ordinarily  the  value  of  the 
proi>erty,  and  damages  for  the  detention,  which  is  usually  the 
interest  on  the  value  from  the  time  of  taking:  Wilkinson  on  Ee- 
plevin,  G  L.  L.  31;  Eosack  y.  Weaver,  1  Yeates,  478;  Easion  v. 
WcnUiingion,  5  Serg.  &  R.  130;  EUer  v.  Edwards,  4  Watts,  G3; 
Jfoore  V.  Shenk,  3  Pa.  St.  20  [45  Am.  Dec.  G18]. 

But  though  this  is  the  general,  yet  it  is  not  the  universal 
rule,  for  circumstances  may  attend  the  taking  and  detention 
which  will  justify  the  jury  in  giving  exemplary  damages.  The 
exceptions  are  as  well  settled  as  the  rule  itself.  Thus,  when 
the  taking  or  detention,  or  both,  are  attended  with  circum« 
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stances  of  aggraTation,  the  party  is  entitled  in  some  form,  as 
is  conceded,  to  move  than  compensatory  damages,  and  why 
should  he  not  have  his  full  measure  of  redress  in  the  action  of 
replevin  without  compelling  him  to  resort  to  an  action  to  re- 
possess himself  of  hi^  goods,  unlawfully  taken,  and  to  another 
for  his  damages  ?  Multiplicity  of  actions  is  always  avoided  if 
possible.  In  molding  the  action  of  replevin  the  court  have  en- 
deavored to  give  the  remedy  such  a  shape  as  to  afford  the  in- 
jured party  essential  redress.  For  this  reason,  they  have  not 
confined  the  remedy  to  compensatory  damages,  but  have,  under 
peculiar  circumstances  of  outrage  and  wrong,  extended  them 
far  beyond  these  limits.  And  this  is  plain  on  authority.  Thus 
in  Dennis  v.  Barber,  6  Serg.  &  K.  426,  the  court  say,  the  value 
of  the  property  is  usually  the  measure  of  damages,  although  the 
jury  are  justifiable  in  going  fiuilier  wherever  there  has  been  an 
outrage  in  the  taking,  or  vexation  and  oppression  in  the  deten- 
tion. In  Taylor  v.  Morgan,  3  Watts,  333,  the  court  say,  in 
Pennsylvania,  in  trover,  the  value  of  the  property  is  usually  the 
measure  of  damages,  although  the  jury  are  justifiable  in  going 
further,  where  there  has  been  an  outrage  in  the  taking,  or  vexa- 
tion and  oppression  in  the  detention.  Where  there  is  more 
than  ordinary  wrong,  either  in  the  taking  or  detention,  justice 
seems  to  require  something  in  addition  as  a  compensation  to 
the  injured  p^y,  and  a  punishment  to  the  wrong-doer.  And 
in  Earger  v.  Mc Mains,  4  Id.  420,  as  to  damages,  say  the  court, 
though  the  value  of  the  property  is  the  ordinary  measure,  it  has 
been  long  settled,  that,  under  circumstances,  the  jury  may  go 
beyond  it. 

The  cases  cited,  it  is  true,  are  in  trover,  but  trover  and  re- 
plevin are  strictly  analogous.  The  reasons  which  serve  for  one 
apply  with  equal  force  to  the  other.  There  is  no  room  for  any 
distinction  between  the  actions.  Why  confine  the  damages  to 
the  value  of  the  property  taken  and  the  interest,  where  the  con- 
duct of  the  defendant  is  attended  with'  wanton  outrage,  oppres- 
sion, and  wrong?  Why  compel  him  to  resort  to  an  action  of 
trespass  for  redress,  rather  than  replevin,  where,  in  the  latter 
action,  in  addition  to  the  punishment  of  the  wrong-doer,  the 
rightful  owner  regains  his  goods,  or  obtains  security  from  the 
defendant  ?  But  we  are  not  without  authority  leaning  directly 
to  the  point.  Where  a  writ  of  replevin  is  sued  out  fraudulently, 
and  without  color  of  right,  the  jury  will  be  warranted  in  giving 
even  exemplary  damages,  in  the  same  manner  they  might  do  for 
a  wanton  and  malicious  trespass:  BrizseeY.  Maybee,  21  Wend. 
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144.  And  so  in  McCabe  v.  Morehead,  1  Watts  k  S.  518,  ar 
action  of  repleTin,  the  same  principle  is  ruled.  In  Cable  y. 
DaJnn,  20  Wend.  172,  which  was  also  an  action  of  replevin,  the 
conrt  say:  It  was  a  most  vexatious  and  unwarrantable  proceed- 
ing; the  jury  would  be  well  warranted  in  giving  heavy  damages. 
They  might  allow  smart-money.  Although  the  damages  in  that 
case  were  excessive  (as  perhaps  they  may  have  been  here),  yet 
the  court  refused  to  set  aside  the  inquisition  of  damages,  be- 
csLUse  the  proceeding  on  the  part  of  the  plaintiff  was  vexatious 
and  oppressive.  And  in  Hopkins  v.  Hopkins^  10  Johns.  378, 
Kent,  C.  J.,  says:  "The  action  of  replevin  is  grounded  on  a 
tortious  taking,  and  it  sounds  in  damages,  like  an  action  of  tres- 
pass, to  which  it  is  extremely  analogous,  if  the  sheriff  has  al- 
ready made  a  return,  and  if  the  plaintiff  goes  only  for  the  cap- 
tion." On  a  review  of  the  authorities,  we  have  come  to  the 
conclusion  that  it  is  settled  on  reason  and  authority,  that  al- 
though the  ordinary  rule  is  to  give  damages  for  the  value  of  the 
goods  taken,  with  interest  on  the  value,  yet  the  jury  may,  under 
peculiar  circumstances,  go  beyond  it  by  giving  exemplaiy  dam- 
ages, as  in  case  of  an  action  of  trespass. 
Judgment  afi&rmed. 

Measuke  of  Damages  in  Replevin,  Generally:  See  Moore  v.  Shenk^  45 
Am.  Dec.  618;  Jennings  v.  Johnson,  49  Id.  451,  and  cases  cited  in  the  notes 
thereto. 

Exemplary  Damages  in  Replevin:  See  the  note  to  Moore  v.  Shenk,  45^ 
Am.  Dec.  621.  See  also  Dorsey  v.  Oasaaway,  3  Id.  557.  That  exemplary 
damages  are  recoverahle  in  replevin,  where  the  taking  or  detention  is  accom- 
panied by  circnmstaDcesof  Mrrong  and  outrage,  is  held,  following  the  principal 
case,  in  Schqfield  v.  FerrtrSj  46  Pa.  St.  439;  and  Herdie  v.  Yowig,  55  Id.  177; 
and  it  is  cited  to  the  same  point  in  discussing  the  subject  of  the  allowance  of 
exemplary  damages  in  trover,  in  Forsyth  v.  Wells,  41  Id.  295. 

Exemplary  Damages  Generally,  Allowance  of:  See  Austin  y.  Wilson^ 
50  Am.  Dec  766,  and  note  discussing  this  subject,  and  referring  to  prior 
cases  and  notes  in  this  series. 


Ibwin  t;.  Nixon's  Heibs. 

[11  PSMSraTLTAjriA  SXATX,  419.] 

SoiBB  Faclas  to  Revive  Dormant  Jitdgment  is  Mere  ConnNnAXiOF  of  tii# 

former  action. 
Revival  of  Judgment  by  Scire  Facias  Continues  its  Vitalitt,  wrb  Lm 

and  other  incidents,  from  the  time  of  its  rendition. 
Execution  on  Judgment  Revived  by  Scire  Facias  shonld  be  on  the  origin 

nal  judgment. 
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LncN  OF  JiTDOiocNT  AGAINST  Decede^tt  IS  KOT  LiMiTSi)  to  seT6ii  years  no- 
der  the  Pennsylvania  act  of  1797,  but  contiunes  dnring  the  existence  of 
the  debt. 

JUDOMEXT  OX  SCIBE  FaCIAS  EevTVIXO  JuDGHEICT  IS  CONCLITSITB  as  to  the 

existence  of  the  debt,  aa  respects  innocent  purchaaer8«  though  the  origi* 
nal  judgment  was  in  fact  satisfied,  and  the  judgment  reviving  it  wasoon- 
fessed  by  an  attorney  without  authority. 
Losixo  Tarty  after  One  Recoveet  ix  Ejectment  Stakdiko  bt  axu 
Allowixo  Improvements  upon  the  premises  by  a  bona  jidt  porchaaer, 
upon  tlie  faith  of  the  recovery,  is  estopped  from  afterwards  reoovering 
the  land  and  improvements,  on  the  ground  of  a  mistake  of  himself  and 
his  counsel  in  not  presenting  all  the  legal  aspects  of  his  case  on  the  for- 
mer trial. 

EjECTME?rr  to  recover  the  same  land  sued  for  in  Fettermcm  ▼. 
Murphy^  28  Am.  Dec.  729,  the  plaintiffs  relying  upon  the  same 
title,  the  land  having  been  reconveyed  to  them  by  the  plaintifia 
in  that  action  after  the  decision  therein.  The  facts  appear  from 
the  opinion  in  connection  with  the  statement  of  the  case  in  Fet'- 
ierman  v.  Murphy,  The  court  below  held  that  no  title  passed 
by  the  sheriff's  sale  under  which  the  defendant  claimed,  and  re- 
jected, as  iiTelevant,  evidence  offered  by  the  defendant  as  to  im* 
provements  made  by  him.  Verdict  and  judgment  for  the  plain t- 
i£EB,  and  the  defendant  brought  error. 

Washington y  and  Darragh,  attorney  general,  for  the  plaintiffs  in 
error. 

Shaler  and  Woods,  contra. 

By  Court,  Bogers,  J.  The  title,  which  is  now  the  subject  of 
controversy,  has  been  already  tried  and  adjudicated  on  writ  of 
error  to  the  supremo  court,  and  this  is  an  action  of  ejectment  by 
the  unsuccessful  party,  with  the  avowe'd  object  of  revei-sing  the 
judgment  then  rendered.  The  judge  of  the  distiict  com'tsays: 
"  This  very  title  was  in  the  supreme  court  several  yeai-s  ago,  in 
the  case  of  Fetterrtxan  v.  Murphy,  4  Watts,  424  [28  Am.  Dec.  729J, 
and  was  then  decided  to  be  good  on  the  points  then  raised. 
And  it  would  seem  the  facts  before  the  court  were  substantially 
the  same  as  now."  The  district  court,  after  full  consideration, 
no  doubt,  have  come  to  the  conclusion,  and  have  so  ruled,  that 
this  court  was  in  error,  or,  in  other  \yords,  tbey  have  undertaken 
to  decide  that  the  title  which  the  supeiior  tribunal  pronounced 
good  is  bad,  and  the  title  they  adjudged  bad  is  good.  Without 
afiSrming  or  denying  the  propriety  of  the  course  which  the  court 
have  thought  proper  to  pursue,  yet  I  may  bo  permitted  to  ob- 
serve, that  it  will  hardly  admit  of  doubt  that  a  similar  course 
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ought  not  to  be  adopted  by  a  subordinate  court,  except  in  a  case 
free  from  every  doubt  or  difiSculty.  Whether  this  is  a  case  of 
that  description,  it  will  be  my  duty  to  inquire. 

The  learned  judge,  if  I  understand  him,  rests  his  opinion  on 
two  points:  1.  That  the  present  question  was  not  raised  in  the 
former  action;  and,  2.  That  if  it  had  been  merely  suggested,  the 
result  would  necessarily  have  been  different.  That  the  question, 
as  he  says,  then  decided  by  the  court  below,  argued  by  the 
counsel  in  the  supreme  court,  and  decided  by  that  court,  was  as 
to  the  effect  of  the  act  of  the  fourth  of  April,  1798,  upon  the 
continuance  of  the  lien.  It  seems  to  have  been  taken  for 
granted,  as  he  thinks,  that  the  reversal  of  the  judgment  having 
disproved  the  record  of  satisfaction,  of  consequence  proved  the 
continuance  of  the  lien.  In  the  confident  language  of  the 
judge,  this  is  a  mistake  which  is  readily  made,  though  as  readily 
Been  when  suggested.  This  is  the  error  into  which  the  court 
fell  in  ruling  the  case  of  Fetterman  v.  Murphy.  This  is  the 
blunder  which  he  now  proposes  to  correct.  Whether  this  be  an 
error  of  the  judge  himself,  or  of  this  court,  it  is  my  duty  most 
respectfully  to  examine. 

In  considering  this  case,  I  am  perfectly  willing  to  concede 
that  the  present  question  was  not  raised  in  the  former  action. 
After  a  careful  examination  of  the  case  of  Fetterman  v.  Murphy ^ 
with  this  view,  I  can  not  perceive  the  slightest  reference  to  the 
point  ruled  by  the  court  below;  but  whether  the  plaintiffs  will 
gain  anything  by  the  concession,  remains  to  be  seen  in  another 
branch  of  this  case.  Although  so  plain  that  it  need  only  be 
suggested  to  be  readily  perceived,  yet,  from  some  cause  which 
it  is  difficult  to  explain,  it  escaped  the  attention  of  the  president 
of  the  court  of  common  pleas,  before  whom  the  trial  was  had, 
now  the  counsel  for  the  defendant  in  error,  and  plaintiff  below. 
It  was  not  observed  by  the  chief  justice,  nor  by  Justice  Huston, 
both  of  whom  delivered  opinions  in  the  case,  nor  by  any  one 
member  qt  the  court;  and  what  is  of  more  consequence  still,  as 
will  hereafter  appear,  it  was  entirely  overlooked,  either  through 
negligence,  ignorance,  or  design,  by  the  plaintiffs  in  the  suit  and 
their  counsel,  all  of  whom  were  among  the  most  distinguished 
members  of  the  bar.  If  the  point  is  so  plain  as  to  be  readilj 
seen  when  suggested,  then  it  must  be  confessed  this  is  a  case  of 
such  legal  and  judicial  blindness  as  seldom  occurs.  The  remark- 
able silence  of  the  distinguished  men  taking  part  in  it,  can  only 
be  accounted  for  on  the  supposition  that  it  was  seen,  and  rejected 
%a  altogether  untenable:  for,  if  made,  as  I  will  presently  en* 
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deavor,  at  least,  to  demonstrate,  it  would  have  produced  no 
change  in  the  judgment  of  the  court.  With  these  preliminary 
remarks,  let  us  now  examine  the  opinion  itself.  I  begin  by  ob- 
serving, with  all  due  respect,  thai,  in  mj  judgment,  a  funda- 
mental error  pervades  the  opinion  of  the  very  able  and  learned 
judge  who  tried  this  cause.  The  error  is  this — ^and  it  is  the  key 
to  the  whole  case — he  assumes  that  the  judgment  on  the  sci.  fa. 
has  no  effect  antecedent  to  its  o^vn  existence;  in  other  and  more 
intelligible  words,  he  denies  that  it  relates  back  for  every  pur- 
pose to  the  original  judgment. 

That  I  may  not  be  charged  with  injustice  to  the  judge,  I  quote 
his  own  language.  It  was  this:  '*  Since  its  renewal  the  exist- 
ence of  the  debt  can  not,  perhaps,  be  denied;  but  the  record 
could  not  have  an  effect  antecedent  to  its  own  existence."  From 
this  mistaken  pnnciple  he  draws  the  following  conclusion: 
"The  renewal  gave  it  new  life,  but  did  not  restore  vitality  to 
these  eighteen  years  of  death  [speaking  of  the  time  which 
elapsed  from  the  rendition  of  the  original  judgment  until  its 
renewal  by  9ci,fa.\  During  all  that  time  [he  proceeds]  it  was 
a  common  debt,  or  debt  not  secured  by  judgment;  and  its  lien 
against  the  estate  of  the  deceased,  in  the  hands  of  his  heirs,  is 
governed  by  the  act  of  the  fourth  of  April,  1797.  The  defend- 
ant died  in  1814,  and,  the  debt  not  being  then  *  secured  by 
jiidjg^ment,'  ceased  to  be  a  lien  in  seven  years  thereafter.  After 
these  seven  years  the  administrator  ceased  to  represent  the 
heirs,  as  to  all  debts  not  then  seciured  by  judgment,  and  a 
revival  against  the  administrator  could  not  afifect  the  heirs. 
After  such  a  renewal,  the  heirs  would  stand  very  much  in  the 
same  position  as  the  alienee  of  a  mortgagor  where  judgment  is 
obtained  without  notice  to  the  alienee.*' 

These  ai*e  the  principles  on  which  the  opinion  is  based,  and, 
granting  the  premises  assumed,  I  agree  that  the  conclusion  at 
which  he  arrives  is  inevitable.  But,  unluckily  for  the  argument, 
nothing  can  be  more  erroneous  than  the  assumed  principle  on 
which  the  case  turns.  So  far  from  the  court  being  correct  in 
this  important  particular,  it  unfortunately  happens  that  it  is  a 
common,  plain,  and  familiar  principle  that  a  ^re  fadas^  to 
revive  a  judgment  post  annum  et  diem,  is  but  a  continuation  of 
the  original  action,  and  the  execution  thereon  is  an  execution  on 
the  former  judgment. 

The  judgment  on  the  scire  facias  is  not,  as  the  court  errone- 
ously supposes,  a  nev  judgment  giving  vitality  only  from  thai 
time,  but  it  is  the  revival  of  the  original  judgment,  giving  o» 
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rather  contmaing  £he  Yitaliiy  of  the  original  judgment,  with  all 
its  incidents,  from  the  time  of  its  rendition.     This  is  clear  on 
authority.  Thus  in  Bouvier's  Law  Diet.  380,  he  says,  citing  Wright 
V.  NuU,  1  T.  R.  388,  and  UnderhUl  v.  Devereux,  2  ^aund.  72^ 
that  a  scire  facias  is  a  judicial  writ,  founded  on  some  record,  and 
requiring  defendant  to  show  cause  why  the  plaintiff  shall  not 
have  the  advantage  of  such  record.     When  hrought  to  revive  a- 
judgment  after  a  year  and  a  day,  it  is  but  tbe  continuation  of 
the  original  action.   Thus,  in  Wolf  v.  Pountford,  4  Obio,  397,  and 
Blaclcwell  v.  State,  3  Ark.  320,  it  is  ruled  that  a  scire  facias  to 
renew  a  judgment  is  only  a  continuation  of  the  former  suit,  and 
not  an  original  proceeding.   It  would  be  easy  to  multiply  author-^ 
ities,  if  a  fact  so  plain  and  familiar  needed  their  aid.   In  England! 
the  judgment  on  the  scire  facias  is,  that  the  original  jud^nent 
oe  revived.     Here  the  amount  of  the  debt  is  ascertained,  and 
judgment  given  for  the  sum  due;  and  this  unfortunate  departiu'e 
from  precedents  has  given  rise  to  the  erroneous  notion  in  the 
minds  of  some  members  of  the  profession  that  the  judgment  on 
the  scire  facias  is  a  new  and  distinct  judgment,  and  not,  as  it 
really  is,  nothing  more  than  the  revival  of  the  original  judgment,, 
the  sum  being  ascertained  for  which  execution  may  issue.     If 
we  pay  any  regard  to  precedent,  the  execution  ought  always  ta 
be  issued  on  the  original  judgment,  and  not,  as  is  sometimes 
ignorantly  done,  on  the  judgment  on  the  scire  facias;  an  irregu- 
larity which  ought  never  to  have  been  tolerated  by  the  courts. 
But  notwithstanding  this  deviation  from  the  usual  practice,. it 
has  never  yet  been  imagined  that  the  law  was  fundamentally 
changed. 

In  Pennsylvania  it  never  has,  to  my  knowledge,  been  doubted 
before,  that  a  scire  fads  post  annum  et  diem  is  a  continuation  of 
the  original  action,  and  that  judgment  on  the  scire  facias  revivea 
the  original  judgment,  with  all  its  incidents,  whether  of  lien  or 
otherwise.  This,  then,  being  the  acknowledged  law,  how  doea 
this  case  stand  ?  The  eighth  of  April,  1808,  judgment  was  con- 
fessed by  William  Nixon  to  David  Wilson.  To  the  April  term,. 
1827,  a  scire  facias  was  issued  to  revive  the  judgment,  which 
was  served  on  the  administrator  of  Nixon,  the  deceased;  judg- 
ment confessed,  and  the  amount  due  liquidated.  To  the  April 
term,  1827,  a  fi.  fa.  was  issued,  the  lot  in  dispute  levied  on,  in- 
quisition had,  and  property  condemned.  To  the  August  term» 
1827,  a  vend.  ex.  was  issued,  sale  regularly  made,  and  deed  by 
the  sheriff  duly  acknowledged  to  Samuel  Kingston.  Kingston 
conveys,  for  the  consideration  of  seven  hundred  dollars,  to 
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Murphy,  who  afterwards  conveys  the  same  premises  to  Irwin, 
the  party  defendant,  for  the  consideration  of  five  thousand  one 
buudred  dollars.  The  latter  conveyance,  be  it  remarked,  -was 
-after  the  decision  of  this  court  in  Fetterman  v.  Murphy.  The 
defendants  offered  to  prove,  and  this  we  must  take  to  be  true, 
and  part  of  the  case,  that  in  the  year  1844,  nine  years  after  the 
judgment  in  Fetterman  v.  Murphy ^  James  B.  Irwin  erected  two 
three-story  brick  houses  on  the  lot,  at  the  cost  and  value  of 
about  four  thousand  dollars,  and  the  plaintiffs  in  the  former 
suit,  Fetterman  and  Metcalf ,  their  heirs,  and  the  heirs  of  Nixon, 
the  now  plaintiffs,  resided  in  and  about  the  city  of  Pittsburgh^ 
continually  since  the  purchase  by  Irwin.  Stripped,  then,  of  the 
-erroneous  assumption  of  the  judge,  this  is  but  the  ordinaiy  case 
of  a  judgment  against  an  intestate  in  his  life-time,  revived  by 
wire  fadaSy  and  confession  of  judgment  by  his  administrator, 
relating  back,  as  has  been  shown,  to  the  original  judgment, 
-property  sold  by  virtue  of  that  judgment  by  the  sheriff,  for  pay- 
ment  of  the  debt  ascertained  to  be  due.  It  being  a  judgment 
rendered  in  the  life-time  of  the  intestate,  renewed  by  due  course 
of  law,  it  is  a  judgment  with  all  its  incidents. 

It  is  not,  as  the  court  suppose,  a  mere  revival  of  the  debt, 
but  of  a  judgment  with  the  incident,  which  necessarily  attends 
it,  of  a  lien  on  all  the  real  estate  of  the  intestate.  The  case 
being  under  the  act  of  1797,  the  lien  of  the  judgment  continues 
during  the  existence  of  the  debt,  and  does  not,  as  in  the  case  of 
sa  simple  contract,  or  bond,  or  debts  of  the  same  class,  expire  at 
the  end  of  seven  years.  The  act  says  no  debts  of  a  decedent, 
except  they  be  secured  by  mortgage  or  judgment,  shall  remain  a 
lien  on  the  real  estate  of  such  decedent  longer  than  seven  years 
(now  five  3'ear8)  after  the  decease  of  such  debtor,  unless  an  action 
be  commenced  and  duly  prosecuted,  etc.  There  is,  then,  no 
statute  of  limitations  as  respects  the  lien  of  mortgages,  and  judg- 
ments against  the  real  estate,  such  as  exists  as  to  other  debts,  as 
ruled  in  Kerper  v.  ffoch,  1  Watts,  14.  Nor  is  it  necessary,  in  an  ac- 
'tion  on  that  statute  to  enforce  the  payment  of  mortgages  or  judg- 
ments, to  give  notice  to  the  heirs  and  devisees  in  order  to  con- 
tinue the  lien.  The  sci,  fa.  by  the  then  universal  practice,  was 
«ei*ved  on  the  executors  and  administrators  alone,  as  the  repre- 
sentatives, so  as  far  regards  the  existence  of  the  debt,  of  all  per- 
sons claiming  an  interest  in  the  estate,  whether  as  heirs,  devisees, 
legatees,  distributees,  or  creditors.  Such  was  the  unquestiona- 
ble law  before  the  passage  of  the  act  of  the  twenty-fourth  of 
February,  1834,  which  has  no  bearing  on  this  case.     We  must 
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not  suffer  our  minds  to  be  turned  aside  from  tbe  true  question* 
by  the  alleged  fact  that  at  the  time  the  sci.  fa.  was  issued  and 
judgment  rendered,  the  debt  was  paid,  and  that  there  was  fraud 
in  procuring  the  sheriff's  sale.  That  the  debt  was  paid  is  a  fact* 
we  can  not  judicially  know;  and  that  there  was  fraud  in  the 
principal  actors  in  the  sale,  has  already  been  ruled  not  to  affect 
Murphy,  who  was  a  purchaser  without  notice.  We  are  bound: 
judicially  to  say  the  debt  was  not  paid,  as  the  existence  of  the^ 
debt  is  conclusively  established  by  the  judgment  on  the  sci.  fa, , 
so  far  as  the  present  parties  are  concerned.  Any  argument 
drawn  from  such  a  source  is  a  legal  fallacy,  which  must  be  en- 
tirely disr^arded. 

This  principle  would  scarcely  admit  of  question,  had  the  judg* 
ment  in  the  sci.  fa.  been  confessed  by  the  administrator,  and 
not  by  an  attorney  without  authority,  whether  by  ignorance,^ 
accident,  or  design.     The  parties  injured  would  have  their  rem- 
edy against  him,  but  this  would  not  affect  the  title  of  an  honest: 
and  unsuspecting  purchaser.    The  learned  judge  would  seem^ 
to  have  lost  sight  of  the  plain  familiar  principle,  which  prevents^ 
a  pariy  from  going  behind  a  judgment,  so  as  to  affect  any  per- 
son, except  those  who  are  parties  to  the  fraud.    This  proi)er 
distinction  is  taken  in  FeUerman  v.  Murphy.    It  is  there  ruled : 
that  Murphy,  who  purchased  from  Kingston,  was  a  bona  fide 
purchaser,  having  done  all  he  was  required  to  do  to  protect: 
himself.     The  distinction  between  him  and  the  actors  in  the^ 
fraud,  commends  itself  to  eveiy  mind,  nor  have  the  plaintiffs 
even  attempted  to  impugn  it. 

The  remarks  already  made  dispose  of  the  whole  case,  but  it 
may  not  be  unprofitable  to  consider  it  in  another  aspect.  It 
will  be  remarked  this  is  not  precisely  the  case  of  FeUerman  v. 
Murphy y  another  party  being  added  to  the  record.  Now,  con- 
ceding that  the  plaintiff  has  a  cause  of  action  against  Murphy,, 
con  he  recover  against  Irwin,  the  present  owner  and  defendant?* 
It  will  be  observed,  some  new  features  are  presented,  for  it  ap- 
pears that  after  the  judgment  of  the  court  of  the  last  resort  on 
this  very  title,  the  present  defendant,  relying  on  that  judgment,, 
purchased  the  property  in  controversy  for  a  large  and  valuable* 
consideration;  that  he  proceeded  to  erect  valuable  improvements^ 
on  the  premises;  that  for  the  space  of  nine  years  the  parties^ 
and  those  xmder  whom  they  claim,  although  residing  in  the. 
same  city,  with  full  notice,  made  no  objection  whatever,  nor 
did  they  indicate  any  intention  hereafter  to  dispute  the  title,  ot 
in  any  manner  to  bring  it  again  into  controversy. 
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On  this  state  of  facts,  the  first  inquirj  whicb  naturally  pre- 
sents itself  is,  Whose  fault  "was  it  that  the  plaintiffs  failed  in  the 
former  action  of  ejectment?  It  is  plain  there  must  have  been 
negligence,  ignorance,  or  something  worse  somewhere;  and  to 
whom  is  the  charge  attributable,  except  it  be  to  the  plain tifib 
themselves,  or  their  counsel  ?  Surely  no  blame  can  be  properly 
attached  to  the  defendant,  who  purchased  the  property  at  a  fair 
price,  and  not  until  the  title  had  been  passed  in  review  before 
the  subordinate  and  supreme  courts,  both  of  whom,  by  their 
solemn  judgments,  declared  it  to  be  in  the  person  from  whom 
he  purchased.  It  was  the  business  of  the  plaintiffs  and  their 
counsel,  as  can  not  be  denied,  to  present  their  case  in  all  its 
various  aspects  to  the  court.  If  they  have  failed  to  do  so,  pro- 
<;eed  from  whatever  cause  it  may,  they  have  no  person  to  blame 
but  themselves.  Can  it  be  permitted  that  they  (after  having 
«nisled  the  court),  either  through  ignorance,  negligence,  or 
-design,  should  now  turn  round  and  throw  all  the  loss  caused 
•by  themselves  on  innocent  purchasers?  Are  they  to  be  allowed 
-not  only  to  recover  the  property  as  it  stood  when  the  defendant 
purchased,  but  also  to  pocket  the  value  of  the  improvements 
ifiince  made  on  the  premises?  If  this  can  be  done,  it  is  obvious 
ithat  it  is  a  premium  to  negligence  and  ignorance,  and  may  lead 
to  fraud.  If  there  ever  was  a  case  in  which  it  is  right  to  apply 
the  eqtdtable  rule,  that  where  one  of  two  innocent  persons  must 
suffer,  he  who  causes  the  injury  must  bear  the  loss,  this  is  that 
icase.     To  what  will  a  contrary  doctrine  lead? 

For,  let  us  suppose  the  plaintiffs  recover  on  the  new  light  so 
lately  discovered,  take  possession,  make  valuable  improvements, 
afterwards  sell  to  others,  who  also  improve,  and  this  under  the 
-eye  of  the  defendant,  who  by  his  silence  acquiesces  in  the  de- 
cision; would  a  court  be  justified,  under  a  pretense  that  the  case 
anight  be  reviewed  under  other  aspects,  which  he  had  failed  to 
present,  to  reverse  this  judgment,  turn  them  out  of  possession, 
with  the  loss  of  all  the  money  expended,  either  as  purchase 
jnoney  or  in  payment  of  improvements  made  on  the  premises? 
If  this  be  the  law  of  real  estate,  it  is  even  more  defective  than  I 
-supposed  it  to  be.  As  the  law  now  stands,  the  title  to  real 
estate  may  be  in  controversy  for  sixty  years.  The  party  dispos- 
sessed has  twenty-one  years  to  recommence  an  ejectment,  and 
the  title  may  not  be  finally  settled  until  after  three  trials  may 
:faave  been  had.  In  the  mean  time  neither  party  dares  improve 
the  property,  except  at  the  risk  of  losing  all  he  expends.  It  is 
(the  case  of  all  others,  to  which  equitable  principles  should  be  ap- 
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plied.  After  the  first  trial,  the  parties  stand  in  a  di£Eerent  posi- 
tion; and  it  ought  not  to  be  permitted  that  the  losing  X)arty  may 
stand  by,  permit  improvements  to  be  made  without  objection, 
and  afterwards  reap  the  benefit  of  his  own  supineness  and  negli- 
gence. If  not  a  legal,  it. is  an  equitable  estoppel,  upon  every 
principle  of  common  sense  and  common  justice.  But  be  this  as 
it  may,  there  is,  in  my  mind,  no  doubt  that  a  party  is  estopped 
6y  the  mistake  of  himself  and  his  counsel,  when  he  fails  to  dis- 
<M)ver  the  true  legal  principle  applicable  to  his  case.  It  would 
be  unjust  to  allow  his  mistake,  arise  from  whatever  cause  it 
may,  to  inure  to  his  own  benefit,  or  operate  to  the  injury  of  an 
innocent  bona  fide  purchaser.  It  is  neither  equitable  nor  just, 
that  an  innocent  purchaser  should  be  punished  for  what  the 
<;ourt  below  terms  a  misplaced  confidence  in  a  former  decision 
upon  another  question.  The  court  calls  it  another  question; 
but  in  truth  the  question  is  precisely  the  same,  to  vnt,  whether 
Murphy  acquired  a  title  by  his  purchase  from  Kingston,  who 
purchased  at  sheriff's  sale.  The  point  now  urged  was  not 
another  question,  but  merely  a  different  view  of  the  same  ques- 
tion. On  both  grounds,  we  are  of  opinion  the  judgment  of  the 
'district  court  shoidd  be  reversed. 
Judgment  reversed. 

CouLTEB,  J.,  dissented. 

Scms  Facias  to  Revive  Jcdgiient  is  Ck>NTiNUATioN  of  original  action: 
Adams  v.  Roe,  25  Am.  Dec.  266.     See  also  Carter  v.  Carrtger,  24  Id.  585. 

Revival  or  Judgment  bt  Scibe  Facias,  Effect  of,  to  CJoktinue  Lien: 
See  CoombB  v.  Jordan,  22  Am.  Dec.  236;  Carter  v.  Carriger,  24  Id.  685; 
Mower  v.  Kip,  29  Id.  748.     See  also  FeUerman  v.  Murphy,  28  Id.  729. 

Limitation  of  Judgment  Liens:  See  Fetterman  v.  Murphy,  28  Am.  Dec 
729,  and  note.     See  also  Hinds*  Heirs  v.  Scott,  ante,  506,  and  note. 


Greenough  v.  Greenough. 

[11  Penmstlvakxa  State,  489.] 

liboislatukb  can  not  exercisk  judicial  powers. 

Btatutb  Intended  to  Operate  on  Wills  Already  Executed  and  Con- 
summated by  the  death  of  the  testator,  as  well  as  upon  fatnre  wills, 
prescribing  what  shall  be  deemed  a  sufficient  signing  of  a  will,  is,  so  far 
as  it  is  retrospective,  an  exercise  of  judicial  power  and  therefore  nncon 
stitutional,  and  must  be  construed  exclusively  prospective. 

Statute  Ck>NFiRMiNO  Wills  Defectively  Execxtted  does  not  stand  on  th« 
same  ground  as  a  statute  confirming  defectiye  conveyances,  because  ths 
devisee  is  a  volunteer. 
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Testator  Affixing  Mark  to  his  Namb,  Written  by  Another  without 
his  direction,  is  not  a  sufficient  signing  of  a  will  under  a  statnte  requir- 
ing the  will  to  be  signed  by  the  testator  or  **by  some  person  in  hi* 
presence  and  by  his  express  direction." 

Mark  is  kot  a  Signature  at  common  law,  or  under  the  Fennsylvanift 
statute  of  wills  of  1833. 

Express  Direction  by  Testator  to  Third  Person  to  Sign  his  Name  to 
his  will  is  a  substantive  part  of  the  execution,  under  the  PennsylvaDia. 
statute  of  1833,  and  must  be  proved  expressly  or  presumptively  by  the 
oaths  or  attestations  of  two  %vitnesscs. 

Attestation  of  Will  by  Witnesses  is  Sufficient  Proof  of  a  compliance 
with  the  statute  where,  from  death,  defect  of  memory,  or  other  cauae, 
the  testimony  of  the  witnesses  can  not  be  had. 

PosiTTVE  Testimony  of  One  Witness  to  Will  with  Attestation  of 
THE  Other,  who  has  forgotten  the  facts,  is  sufficient  jyrima  facie  evi- 
dence  of  a  compliance  with  the  statute. 

Ejectment  for  certain  land  claimed  by  the  defendant  under 
the  will  of  Elizabeth  Greenough,  who  died  in  1840,  ten  days 
after  the  execution  of  the  alleged  will.  The  name  of  the  tes- 
tatrix was  written  by  Lowrie,  one  of  the  witnesses,  who  testified 
that  he  so  signed  it  by  her  express  direction,  and  the  testatrix 
then  aSBxed  her  mark.  The  testimony  of  this  witness  was  posi- 
tive as  to  a  compliance  with  all  the  requisitions  of  the  statute. 
The  other  witness  testified  that  he  could  not  recollect  whether 
the  testatrix  asked  Lowrie  to  write  her  name  or  not.  Verdict 
dii'ected,  pro  forma,  that  the  will  was  proved  and  valid,  reserv- 
ing the  questions  of  law.  The  presiding  judge  afterwards  de- 
cided that  the  proof  of  execution  was  not  sufficient  under  the 
statute  of  1833,  but  was  under  the  statute  of  1848,  which  ap- 
plied only  to  the  remedy,  and  "was  constitutional.  Judgment 
for  the  defendant,  and  the  plaintiff  brought  error. 

Darragh,  attorney  general,  and  Shaler,  for  the  plaintiff  in 
error. 

Howard  and  Forward,  contra. 

By  Com't,  Gibson,  C.  J.  So  far  as  regards  wills  consummated 
by  the  testator's  death — and  this  is  one  of  them — the  act  of  1848 
is  founded  on  no  power  known  to  the  constitution,  but  on  th€ 
assumption  of  a  power  appropriated  exclusively  to  the  judiciary. 
Every  tyro  or  sciolist  knows  that  it  is  the  province  of  the  legis- 
lature to  enact,  of  the  judiciar}'  to  expound,  and  of  the  executive 
to  enforce.  These  functions  may,  if  the  people  will  it,  be  per- 
formed by  a  single  organ;  but  the  people  of  Pennsylvania  Lave 
not  so  ivilled  it.  They  have  ordained  that  the  judicial  power  of 
the  commonwealth  be  vested  in  a  supreme  court,  in  count; 
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courts  of  common  pleas,  oyer  and  terminer,  and  quarter  ses- 
sions, in  a  register's  court,  and  an  orpLans'  court:  and  in  such 
other  courts  as  the  legislature  may  from  time  to  time  establish. 
But  the  judicial  power  of  the  commonwealth  is  its  whole  judicial 
power;  and  it  is  so  distributed  that  the  legislature  can  not  exer- 
cise any  part  of  it.  Under  the  constitution,  therefore,  there  is 
no  mixed  power — ^partly  legislative  and  partly  judicial — ^such  as 
was  recognized  in  Bradee  v.  Brownfield,  2  Watts  &  S.  280.  Did 
it  exist,  it  could  be  exercised  only  in  concert  or  in  common;  for 
it  would  give  the  judiciary  as  much  right  to  legislate  as  it  would 
give  the  legislature  right  to  adjudicate.  Thus  blended,  I  know 
of  no  constitutional  power,  principle,  or  provision  that  would 
give  to  either  of  them,  as  a  co-ordinate  branch,  an  exclusive 
right  to  the  whole.  What,  then,  did  the  legislature  propose  by 
the  statute  of  1848  ?  This  court  had  ruled  in  Asay  v.  Hoover,  5 
Pa.  St.  21  [45  Am.  Dec.  713],  directly,  and  in  GrabiU  v.  Barr,  Id. 
441  [47  Am.  Dec.  418],  Cavetes  Appeal,  8  Watts  &  S.  21  [42  Am. 
Dec.  262]  and  perhaps  Hays  v.  Harden,  6  Pa.  St.  413,  incident- 
ally, that  a  testator's  mark  to  his  name  at  the  foot  of  a  testa- 
mentary paper,  but  without  proof  that  the  name  was  written  by 
his  express  direction,  is  not  the  signature  required  by  the  act  of 
1833;  and  the  legislature  has  declared,  in  order  to  overrule  it, 
that  ' '  every  last  will  and  testament  heretofore  made,  or  hereafter 
to  be  made,  except  such  as  may  have  been  finally  adjudicated 
prior  to  the  passage  of  this  act,  to  which  the  testator's  name  is 
subscribed  by  his  direction,  or  to  which  the  testator  has  made 
his  mark  or  cross,  shall  be  deemed  and  taken  to  be  valid." 

How  this  mandate  to  the  courts,  to  establish  a  particular  in* 
terpretation  of  a  particular  statute,  can  be  taken  for  anything 
else  than  an  exercise  of  judicial  power  in  settling  a  question  of 
'interpretation,  I  know  not.  The  judiciary  had  certainly  recog- 
nized a  legislative  interpretation  of  a  statute  before  it  had  itself 
acted,  and  consequently  before  a  purchaser  could  be  misled  by  its 
judgment;  but  he  might  have  paid  for  a  title  on  the  unmistakable 
meaning  of  plain  words;  and  for  the  legislature  subsequently 
to  distort  or  pervert  it,  or  to  enact  that  white  meant  black,  or 
that  black  meant  white,  would  in  the  same  degree  be  an  exer- 
cise of  arbitrary  and  unconstitutional  power.  All  exposifado 
laws  are  arbitrary;  and  it  is  to  be  regretted  that  the  constitu- 
tional prohibition  of  them  has  been  restricted  to  laws  for  penal- 
ties and  punishments.  In  a  moral  or  political  aspect,  an  in- 
vasion of  the  right  of  property  is  as  unjust  as  an  invasion  of  the 
right  of  personal  security.     But  retroactive  legislation  b^gan 
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and  has  been  continued,  because  the  judiciaiy  has  thought  itself 
too  weak  to  withstand;  too  weak,  because  it  has  neither  the 
patronage  nor  the  prestige  necessary  to  sustain  it  against  the 
Antagonism  of  the  legislature  and  the  bar.  Yet,  had  it  taken 
its  stand  on  the  rampart  of  the  constitution  at  the  onset,  there 
is  some  little  reason  to  think  it  might  have  held  its  ground.  In- 
stead of  that,  it  pursued  a  temporizing  course  till  the  mischief 
had  become  intolerable,  and  tiU  it  was  compelled,  in  Norman  v. 
Heist,  5  Watts.  &  S.  171  [40  Am.  Dec.  493],  and  BoUon  v.  Johns, 
^  Pa.  St.  145  [47  Am.  Dec.  404],  to  invalidate  certain  acts  of 
legislation,  or  rather  to  reverse  certain  legislative  decrees.  Con- 
ceding the  right  of  legislative  interpretation  in  the  first  instance, 
because  it  has  prevailed  too  long  to  be  disputed,  we  can  pro- 
nounce the  act  of  1848  to  be  exclusively  prospective  without  dis- 
turbing titles.   * 

It  is  destitute  of  retroactive  force,  not  only  because  it  was  on 
act  of  judicial  power,  but  because  it  contravenes  the  declaration 
in  the  ninth  section  of  the  ninth  article  of  the  constitution,  that 
no  person  shall  be  deprived  of  life,  liberty,  or  property,  except 
by  the  judgment  of  his  peers  or  the  law  of  the  land.  Taking 
the  proof  of  execution,  at  this  stage  of  the  argument,  to  be  de- 
fective under  the  act  of  1833,  it  would  follow  that  the  plaintiff 
had  become  the  owner  of  a  third  of  the  property  in  contest,  by 
the  only  assurance  that  any  man  can  have  for  his  property — the 
law.  Yet  the  legislature  attempted  to  divest  it,  by  a  general 
law  it  is  true,  but  one  impinging  on  particular  rights.  Still  it 
is  argued  that  the  act  may  be  sustained  as  a  confirmation  of 
conveyances  by  will,  as  a  confirmation  of  conveyances  by  deed 
was  sustained  in  Underwood  v.  LUly,  10  Serg.  &  R.  97;  3fer' 
cer  V.  Watson  y  1  Watts,  330,  and  other  cases  of  the  class. 
It  was  remarked  in  Menges  v.  Wertman,  1  Pa.  St.  223,  that 
a,  party,  who  has  received  a  benefit  from  a  transaction,  is 
under  a  moral  obligation  to  convey,  and  that  the  legislature 
may  add  a  legal  one  to  it;  and  I  still  think  that  a  distinction 
between  a  purchaser  and  a  volunteer,  is  the  only  ground  left  us 
to  found  a  practical  limitation  of  special  legislation.  In  this 
case,  the  devisee  is  a  volunteer,  and  the  heirs  are  bound  by  no 
obligation  which  did  not  bind  the  legitimate  heirs  in  Norman  v. 
Heist,  5  Watts  &  S.  171  [40  Am.  Dec.  493].  But  the  great 
obstacle  in  Menges  v.  Wertman,  supra,  was  the  number  of 
titles  that  depended  on  legislation  of  the  same  stamp.  I  have 
doubted  whether  we  ought  not  to  have  swept  them  all  away; 
but  we  had  a  choice  of  evils  set  before  us,  and  want  of  steadi- 
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ness  in  the  judiciary  was  thought  to  be  the  greater  one.  De- 
cision,  however,  has  not  established  a  rule  of  property  to  control 
ns  in  the  present  case;  for  judicial  interpretation  of  the  act  of 
1833  had  preceded  the  act  of  1848.  The  statutes  in  Hess  t. 
WerU,  4  Serg.  &  R.  356;  and  SaUerlee  v.  Mathewson,  13  Id!  133; 
S.  C. ,  2  Pet.  380,  were  enacted,  not  to  create  a  contract  or  to 
confirm  one,  but  to  remove  a  disability;  and  the  protection  not 
of  a  party,  but  the  public,  was  certainly  within  the  constitu- 
tional range  of  legislative  action. 

The  defendant's  next  position  is,  that  the  testatrix's  name, 
written  by  another,  without  her  express  direction,  but  acknowl- 
^ged  by  her  mark,  was  within  the  true  intent  and  meaning  of 
the  original  act,  which  requires  that "  every  will  shall  be  in  writ- 
ing, and  unless  the  person  making  the.  same  shall  be  prevented 
by  the  extremity  of  his  last  sickness,  shall  be  signed  by  him  at 
the  end  thereof,  or  by  some  person  in  his  presence  and  by  his 
express  direction."  But  this  express  direction,  like  signing  by 
the  testator  in  the  presence  of  the  attesting  witnesses,  and  at- 
testation by  them  in  his  presence  and  in  the  presence  of  each 
other,  under  the  English  statute  of  frauds,  is  a  substantive  part 
of  the  act  of  execution  prescribed  by  the  statute  under  consid- 
eration; and  where  it  is  not  proved,  expressly  or  presumptively, 
by  the  oaths  or  attestation  of  two  witnesses,  it  is  not  proved  at 
all.  Why  use  emphatic  words,  if  there  was  no  design  to  distin- 
guish between  an  express  and  an  implied  direction  ?  Though 
express  direction  may  be  proved  by  presumptive  evidence,  it  fol- 
lows not  that  a  subsequent  act  of  ratification  by  the  mark,  is 
presumptive  evidence  of  it.  A  direction  precedes  the  act  to  be 
done  in  obedience  to  it;  and  in  this  respect  a  direction  expressed 
in  words  differs  from  a  direction  implied  from  subsequent  as- 
sent. There  is  a  maxim  that  ratification  is  equivalent  to  com- 
mand; but  it  was  held  in  Dunlop  v.  Dunlop,  10  Watts,  153,  not 
to  be  express  direction. 

The  question  at  this  stage  of  the  inquiry  is  not  whether  the 
attestation  may  not  be  evidence  of  previous  direction,  but  whether 
the  mark  is.  It  is  not  disputed  that  it  is  evidence  of  ratifica- 
tion; but  what  magic  is  there  in  ratification  by  the  testator's 
pen,  which  is  not  found  in  ratification  by  his  tongue,  which  was 
held  not  to  be  express  direction  in  Dunlop  v.  Dunlop  t  Does  the 
mark  constitute  the  signature?  or  does  the  name?  or  do  both 
together?  Take  it  that  the  signature  is  only  a  sign;  still,  to 
import  anything,  it  must  be  a  sign  of  something.  It  must  have 
an  intrinsic  or  a  conventional  meaning  without  being  inter- 
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preted  oj  anything  appended  to  it.  A  name  without  a  maik  to 
it  individuates  the  person,  and  may  express  his  assent  to  an  act 
done  by  him:  a  mark  without  a  name  to  it  individuates  or 
expresses  nothing.  A  cross,  or  a  scratch,  or  a  scrawl,  or  a  dot, 
or  a  dash,  or  a  flourish,  unassisted  by  the  name,  imports  no 
more  than  would  a  blot,  or  a  stain,  or  any  other  accidental  dis- 
coloration of  the  paper  at  the  foot  of  the  instrument.  When 
few  could  write,  a  seal  was  the  more  frequent  symbol:  it  sig- 
nified the  name  of  the  party  as  intelligibly  as  if  it  had  been 
expressed  by  a  combination  of  letters,  which  also  is  no  more 
than  a  conventional  sign  of  it.  A  naked  mark  is  not  a  signa- 
ture at  the  common  law;  and  the  statute  was  not  designed  to 
make  it  so.  It  requires  the  whole  signature  to  be  written  by 
the  hand  of  the  testator,  pv  by  the  hand  of  a  by-stander — not  a 
part  of  it  by  the  one  and  a  part  of  it  by  the  other — and  for  the 
by-stander  to  write  the  name  and  the  testator  to  make  the  mark 
is  no  more  a  fulfillment  of  its  requisition  than  if  their  agency  in 
the  transaction  was  inverted,  or  the  by-stander  had,  without  ex- 
press direction,  written  the  one  and  made  the  other.  Yet  if  tho 
mark  were  an  integrant  part  of  the  signature,  it  would  have  to  be 
made  by  somebody,  though  the  testator  were  too  feeble  to  put 
2)en  to  paper.  If  it  is  not  an  integrant  part,  what  office  does  it 
perform  ?  As  an  act  of  verification  it  is  as  insignificant  when 
made  by  the  testator  as  when  made  by  a  stranger.  No  one 
would  pretend  that  a  dot  would  be  enough,  and  the  statute  con- 
sequently requires  the  name;  and  as  it  sanctions  nothing  which 
it  does  not  enjoin,  a  mark  is  surplusage,  and  consequently  inef- 
fective. It  substitutes  for  it  the  name  written  by  the  testator's 
express  direction,  as  a  more  rational  act  of  authentication  in 
order  to  dispense  with  it. 

Even  without  a  statute  to  help  it,  the  seal  of  a  party,  affixed 
by  another  in  his  presence  and  with  his  assent,  was  held  in  Hart 
V.  Withers,  1  Pen.  &  W.  285  [21  Am.  Dec.  382],  on  the  author- 
ity of  Dall  V.  Dunsterville,  4  T.  R.  313,  to  be  his  immediate  act. 
As  signing  by  the  testator's  assent  would  have  been  good  at  the 
common  law,  the  statute  was  enacted  not  to  authorize  it,  but  to 
regulate  the  evidence  of  it  by  requiring  more  then  a  wink  or  a  nod, 
or  a  word  not  less  ambiguous,  and  therefore  not  less  liable  to 
misconstruction  or  misrepresentation.  The  purpose  of  it  was  to 
have  a  straightforward  direction  expressed  in  terms,  which  would 
leave  no  pretense  for  the  touch  of  an  insensible  or  dead  man's 
hand  to  give  color  to  an  artful  tale  told  by  willing  witnesses. 
In  other  transactions,  the  maik  is  sometimes  used  as  a  badge  of 
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assent;  but  the  assent  required  by  tbe  statute  is  to  be  signified, 
not  by  a  badge  attached  to  the  name,  but  by  a  direction  to 
attach  the  name  to  the  paper.  Were  we  to  receive  the  impli- 
cation of  a  direction  as  an  equivalent  for  the  express  direction 
demanded  by  the  statute,  we  should  overrule  Durdop  v.  Dunlop, 
in  -which  the  doctrine  of  equivalents  was  rejected,  and  Bur* 
well  V.  Corbin,  1  Eand.  131  [10  Am.  Dec.  494],  which  is  a  strong 
authority  for  the  principle.  The  judgment  in  the  latter  was 
founded  on  the  construction  of  a  statute  in  Virginia,  enacted  in 
the  words  of  our  own.  The  will  was  proved,  by  one  of  the  at- 
testing witnesses,  to  have  been  signed  with  the  testator's  name, 
by  his  express  direction;  and  the  other,  who  had  not  been  pres- 
-ent,  but  attested  it  the  next  day,  proved  that  the  testator  ac- 
knowledged it  to  be  his  will;  and,  though  this  recognition  by 
words  were  more  explicit  than  recognition  by  a  mark,  the  proof 
was  held  to  be  deficient.  After  all,  therefore,  it  is  the  name 
written  by  the  testator's  express  direction  which  constitutes  the 
signature;  and  the  question  comes  to  this:  Was  the  positive  tes- 
timony of  one  of  the  attesting  witnesses,  and  the  attestation  of 
the  other,  in  the  absence  of  his  recollection,  proof  of  it? 

Where  the  oath  can  not  be  had,  it  is  settled  that  the  attestation 
is  a  substitute  for  it,  and  proof  of  compliance  with  the  requisi- 
tions of  the  statute.  Such  is  the  principle  of  Hands  v.  James,  2 
Com.  531;  Provis  v.  Beed,  5  Bing.  435;  and  Carrington  v.  Payne, 
5  Ves.  404.  In  Crqfl  v.  Pawlet,  2  Stra.  1109,  the  attestation  was 
in  the  usual  form,  except  that  it  was  not  said  in  it  that  the  wit- 
nesses had  signed  in  the  testator's  presence;  and  on  an  objection 
that  it  stood  for  proof  of  no  more  than  the  facts  to  which  they 
subscribed,  was  disregarded.  Even  where  the  witness  is  present, 
but  his  memory  is  not,  his  attestation  stands  for  proof.  In 
Dayrell  v.  Glascock,  Skin.  413,  Lord  Holt  held  it  suflicient,  in 
the  first  instance,  to  prove  the  attestation  of  a  witness  who  would 
not  swear  to  the  sealing  and  publication.  Pretty  much  to  the 
same  effect  is  Twndpseed  v.  Hawkins,  1  McCord,  272;  Bvice  v. 
Smiih,  Willis,  1;  Fetherly  v.  Waggoner,  11  Wend.  599;  and  FiU- 
herberi  v.  FiUherbert,  4  Bro.  C.  C.  231.  These  prove  very  sat- 
isfactorily that  the  attestation  of  a  witness  dead,  blind,  insane, 
subsequently  incompetent,  or  out  of  the  reach  of  process,  is 
prima  facie  evidence  of  every  necessary  fact.  But  what  avails 
it  that  the  man  is  living,  if  his  memory  is  dead?  If  it  were 
blotted  out  by  paralysis,  or  worn  out  by  decay,  his  attestation 
would  stand  for  proof  by  a  witness;  but  it  must  be  immaterial 
Jiow»  or  by  what  means,  it  lost  its  tenacity.    The  law  of  double 
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proof  would  place  wills  on  ticklish  ground,  did  it  leave  them  to- 
depend  on  the  incorruptibility  of  attesting  witnesses,  or  on  their 
exemption  from  growing  infirmity.  Even  where  they  flinch  from 
their  attestation,  it  satisfies  the  demands  of  the  statute  in  the 
first  instance,  and  is  evidence  to  confront  them  before  a  jury. 
After  the  testator  has  executed  his  will  in  conformity  to  the 
requirements  of  the  law,  it  would  be  a  mockery  of  his  right  of 
testamentary  disposal  to  exclude  presumptive  or  secondary  evi- 
dence of  a  compliance  with  forms  that  would  be  received  in  cases 
of  another  nature.  I  lay  out  of  the  case  the  supposed  effect  of 
the  probate,  which,  though  it  might  entitle  the  paper  to  be  read 
in  the  first  instance,  can  not  shift  the  burden  of  proof  in  a  ques- 
tion like  the  present.  As  a  special  case  seems  to  be  made  for 
the  opinion  of  the  court,  and  not  the  jury,  I  am  of  opinion  thai 
the  attestation  was  prima  facie  evidence,  and  sufficient. 
Judgment  affirmed. 

Legislature  can  not  Exercise  Judicial  Power:  See  Lane  ▼.  J)ormaMr 
36  Am.  Dec  543,  and  note  collecting  prior  coses  in  this  series,  and  SlcUe  v. 
Fleming,  46  Id.  73.  A  statute  attempting  to  validate  a  void  judicial  pro- 
ceeding for  the  taking  of  private  property  is  judicial  in  its  nature  and  void: 
Richards  v.  Rote,  68  Pa.  St.  255.  So  a  statute  directing  the  performance  of 
a  judicial  function  in  a  particular  way  is  void,  but  not  so  a  statute  directing 
the  time  of  performing  such  function:  Haley  v.  Philadelphia^  68  Id.  47,  both 
citing  the  principal  case.  In  BeUer  v.  WiUicmi  Tell  Sav.  Fund  Am.,  39  Id. 
145,  it  is  said  that  the  supreme  court  of  Pennsylvania  has  sometimee  yielded 
to  arbitrary  legislative  interference,  and  decided  cases  *'  not  according  to  law, 
but  according  to  the  direction  of  the  legislature,"  but  that  "this  has  often 
been  repented  of  and  been  followed  by  'works  meet  for  repentance,*** 
citing  the  principal  case  and  several  others. 

Retrospecttvb  Statutes,  CJonstitutionality  of:  See  Sutherland  v.  Dt 
Lewi,  46  Am.  Dec.  100;  Towlt  v.  Eastern  Railroad,  47  Id.  153;  Chemui  v. 
Shane's  Lessee,  Id.  387;  Bolton  v.  Johns,  Id.  404,  and  cases  cited  in  the  note» 
thereto.  •  Ketroepective  statutes  which  interfere  with  vested  rights  are  un- 
questionably void,  whether  they  are  special  or  general:  Marble  Building  As- 
sociation  v.  Mocker,  3  Phil.  602;  Palairet*s  Appeal,  67  Pa.  St  487,  citing  and 
approving  the  principal  cose.  In  Orim  v.  Weissenberg  School  District,  57  Id. 
436,  the  remarks  of  Chief  Justice  Gibson  in  the  principal  case,  as  to  the  ex- 
tremes to  which  the  supreme  court  of  Pennsylvania  has  sometimes  gone  ia 
sustaining  retrospective  legislation,  are  referred  to  with  approvaL 

Law  in  Force  at  Death  of  Testator  Governs  as  to  the  sufficiency  of 
the  execution  of  his  will:  Houston  v.  Houston,  15  Am.  Dec.  647;  ElcoeJ^^ 
Will,  17  Id.  703.  In  Jauncey  v.  Thome,  45  Id.  424,  it  is  said  that,  as  to  the 
execution  of  a  will,  the  law  in  force  at  the  time  of  its  execution  governs, 
while  as  to  the  proof  of  it,  the  law  in  force  at  the  time  it  is  offered  for  pro- 
bate governs.  That  the  Pennsylvania  statute  of  wills  of  1848,  referred  ta 
in  the  principal  case,  has  no  retrospective  operation  as  to  rights  already 
vested,  is  a  point  to  which  the  case  is  cited  in  Shinkle  v.  Cfrock,  17  Pft.  St.  162; 
McCaHy  v.  Hoffman,  23  Id.  509.     A  statute  passed  after  the  death  of  th» 
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hasbaad,  where  a  husband  and  wife  agreed  to  execute  mutual  wills,  and 
by  mistake  each  signed  the  other's  will,  authoriziDg  the  court  to  take  evi- 
dence, and  if  the  mistake  should  be  proved,  to  reform  the  husband's  will  i» 
uncoDstitutional:  AUer^s  Appeal,  67  Id.  345.  If  a  will  is  not  executed  in 
the  presence  of  competent  witnesses  it  is  uo  will,  and  the  estate  descends  to 
the  heirs,  and  any  subsequent  act,  general  or  special,  attempting  to  divesi 
8uc]i  estate  by  curing  the  will  is  unconstitutional  and  void:  Camp  v.  Stark, 
81  i  Id.  241,  all  citing  the  principal  case. 

Statutes  Relating  to  Execution  of  Wills  should  be  Stbictly  Con- 
STBUSD:  CUngan  v.  Mitcheltree,  31  Pa.  St  36,  citing  Gretiiough  v.  Qreety- 
<mgK 

Statutes  Valibatino  Defectivs  Conveyances,  Constitutionality  of: 
See  Ckesnui  v.  Shane* 9  Lttsety  47  Am.  Dec.  387,  and  note;  Parlison  v.  Bracken, 
39  Id.  296. 

Makk  as  Signature  to  Will:  See  Chaffee  v.  Baptist  Missionary  Convex 
lion,  40  Am.  Dec  225;  Asay  v.  Hoover,  45  Id.  713;  GrabiU  v.  Barr,  47  Id. 
418;  Ray  v.  HiU,  49  Id.  647,  and  notes. 

Signing  of  Testator's  Name  by  Third  Person  by  his  Direction:  See 
Clioffee  y.  Baptist  Missionary  Convention,  40  Am.  Dec.  225;  CavetCs  Appeal^ 
42  Id.  262;  Asay  y.  Hoover,  45  Id.  713;  OrabUl  v.  Ban\  47  Id.  418,  and  notes. 
Attestation  Clause  as  Evidence  of  Due  Execution  of  will,  where  the 
witnesses  are  dead,  absent,  or  otherwise  unable  to  testify:  See  Bemsen  v. 
Bi-inckerhoff,  37  Am.  Dec.  251;  Chaffee  v.  Baptist  Missionary  Convention,  40 
Id.  225;  Jauncey  v.  Thome,  45  Id.  424;  Nelson  v.  McGiffert,  49  Id.  170,  and 
cases  cited  in  notes  thereto.  Proof  of  the  handwriting  of  the  witnesses  where 
they  are  dead,  beyond  sea,  infamous,  or  have  forgotten  the  facts,  or  tlio  like, 
IS  sufficient  evidence  prima  facie  of  the  due  execution  of  the  will:  Leckey  v. 
Cunningham,  56  Pa.  St.  373,  citing  the  principal  case. 

Proof  of  Will  by  One  Witness,  or  by  one  witness  and  corroborative 
evidence,  where  the  other  witnesses  are  unable  to  testify:  See  Jael>on  v.  La 
Grange.  10  Am.  Dec  237;  Lindsay  v.  McCormack,  12  Id.  387;  Dan  v.  Brown, 
15  Id.  3^';  Jackson  v.  Vickory,  19  Id.  522;  Nelson  v.  McGiffert,  49  Id.  170,  and 
cases  citi  u  in  the  notes  thereto.  The  testimony  of  one  of  the  witnesses  to  a 
will,  shewing  that  all  the  requirements  cf  the  statute  have  been  complied 
«i-ith,  aidei^  by  the  attestation  of  the  other  witness  where  the  latter  is  dead. 
Absent,  or  LiwS  forgotten  the  facts,  or  the  like,  is  sufficient  proof  of  its  due 
execution:  Lcng  v.  Zook,  13  Pa.  St.  402;  Vernon  v.  Kirk,  30  Id.  224.  But 
where,  under  the  statute  of  1833,  the  name  is  written  by  a  third  person,  and, 
by  mistake,  the  wrong  name  is  signed,  but  the  testator  affixes  his  mark,  it  is 
not  a  sufficient  bxecution:  Long  v.  Zook,  supra.  If  the  testimony  of  one  of 
<he  witnesses  is  full  and  complete,  but  the  other  negatives  an  essential  fact,  the 
will  is  not  duly  p/jved:  Barr  v.  Orayhill,  13  Pa.  St.  398.  So  where  the  only 
witness  examined  testifies  that  he  did  not  hear  the  testator  request  any  one 
a>  sign  his  name:  Snyder  ▼.  BuU,  17  Pa.  St.  60.  In  the  foregoing  cases  the 
^KBcipal  case  is  comfl^ented  on  and  approved  or  distinguished. 
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Borland  v.  Nichols. 

[12  Fxkxsxlyaxul  Siatb,  88.] 
Widow's  Bight  of  Bower  in  Lands  Auekkd  bt  seb  Husbakb  during  hu 
life-time,  without  her  cp-operation,  ia  not  barred  under  section  10  of  the 
act  of  1797,  by  the  acceptance  of  a  devise  to  her;  nor  is  the  statate 
prevented  from  operating  by  the  fact  that  the  husband  conveyed  with 
covenant  of  warranty. 

AonoN  of  dower,  t^lea,  that  a  devise  was  made  by  the  hus- 
band to  the  demandant  in  lieu  of  dower,  and  accepted  by  her. 
There  was  a  special  verdict,  in  which  it  was  found,  that  in  1798 
the  demandant's  husband,  being  seised  of  the  premises  in  fee, 
aliened  them  by  a  conveyance  in  which  the  wife  did  not  join, 
and  under  which  the  defendant  claimed;  and  that  the  husband 
died  in  1830,  having  devised  and  bequeathed  certain  property  to 
the  demandant,  which  she  accepted.  Judgment  was  given  for 
the  defendant  on  the  verdict,  and  error  was  assigned. 

Shaler,  for  the  plaintiff  in  error. 

WUliams  and  Kuhn,  contra. 

By  Court,  Bell,  J.  This  controversy  is  identical  in  principle 
with  Leinaweaver  v.  Sioever,  1  Watts  &*  S.  160,  the  reasoning  of 
which  is  unanswerable.  It  is  true,  the  questions  presented  by 
the  two  cases  arise  imder  different  statutes,  but  both  of  these 
have  the  same  object  in  view,  and  are,  therefore,  subject  to  the 
same  construction.  If,  indeed,  there  be  any  difference  discover- 
able in  the  language  of  the  two  enactments  in  the  particular  now 
under  consideration,  it  is  in  favor  of  the  claim  set  up  in  this 
action.  This  is  made  subject  to  the  act  of  1797,  the  tenth  sec- 
tion of  which  provides  that  an  accepted  devise  of  any  portion  of 
a  testator's  estate  to  his  widow  *'  shall  be  deemed  and  taken  in 
lieu  and  bar  of  her  dower  out  of  the  estate  other  deceased  hus- 
band, in  like  manner  as  if  the  same  was  so  expressed,"  while  the 
act  of  1794,  under  which  Leinaweaver  v.  Sioever  was  adjudicated, 
directs  that  ''the  share  of  the  estate  of  an  intestate,  in  this 
act  directed  to  be  allotted  to  the  widow,  shall  be  in  lieu  and 
satisfaction  of  her  dower  at  common  law."  Yet,  notwithstand- 
ing the  comprehensiveness  of  these  words,  which  taken  literally 
would  seem  to  include  all  a  widow  can  claim  at  common  law,  it 
was  solemnly  adjudged  that  accepting  the  statutory  interest 
in  the  lands  left  by  her  deceased  husband,  will  not  bar  her  of 
dower  in  lands  aliened  by  him  in  his  life-time,  without  her 
eo-operation.    And  why?    Simply  because,  by  the  unwritten 
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law,  a  husband  has  no  power  to  destroy  his  wife's  estate  in 
•dower  by  alienation,  and  he  is  not  helped  to  do  it  by  the  act 
of  1794,  which,  like  its  successor  of  1833,  has  reference  solely 
to  the  realty  of  which  the  baron  was  owner  at  the  time  of  his 
doath:  Biddlesberger  v.  MenUer,  7  Watts,  141. 

If  this  be  the  true  meaning  of  the  older  statute,  and  I  do  not 
imdei*stand  it  is  denied,  by  what  warrant  can  we  ascribe  a 
broader  signification  to  the  act  of  1797,  which  merely  substi- 
tutes the  accepted  devise  for  the  widow's  interest  in  ''  the  estate 
of  her  deceased  husband,"  a  description  having  no  application 
to  property  in  which  he  divested  himself  of  all  estate  prior  to 
his  death?  The  truth  is,  no  one  can  read  these  statutes  and 
those  that  have  followed  them  of  like  import,  without  at  once 
perceiving  this  operation  was  intended  to  be  confined  to  lands 
an  intestate  had  left  to  descend  on  his  heirs  or  a  testator  had 
given  to  his  devisees.  The  simple  absence  of  every  direct 
•expression  indicative  of  a  dssign  to  bring  lands  aliened  within 
the  purview  of  the  enactments,  ought,  in  itself,  to  be  accepted 
as  sufficiently  proving  no  such  design  was  entertained;  for, 
surely,  had  the  law-maker  intended  so  important  a  change  in 
the  existing  law,  he  would  not  have  left  it  to  a  doubtful  infer- 
ence drawn  from  inconclusive  reasoning.  This  suggestion  is  in 
accordance  with  one  of  the  primary  canons  of  construction, 
which  teaches  that  statutes  are  to  be  interpreted  in  subordina- 
tion to  the  common  law,  a  change  of  which  is  not  to  be  imputed 
to  the  legislative  body  where  the  legislative  act  can  be  construed 
in  harmony  with  it.  ''  It  is  not  to  be  presumed,"  says  an  ap- 
proved writer  on  the  subject,  "  that  the  legislature  intended  to 
make  any  innovation  upon  the  common  law  further  than  the 
-case  absolutely  required.  The  law  rather  infers  that  the  act  did 
not  intend  to  make  any  alteration  other  than  what  is  specified 
and  besides  what  has  been  plainly  pronounced;  for  if  the  par- 
liament had  had  that  design,  it  is  naturally  said,  they  would 
have  expressed  it:"  Dwarris  on  Stat.  43.  This  position  is 
abundantly  supported  by  the  highest  authority,  as  a  glance  at 
the  books  will  show:  Stowel  v.  Zouch,  Plow.  366;  MUea  v.  WvU- 
tarns,  1  P.  Wms.  262;  2  Inst.  148;  Id.  301;  Thursby  v.  Plant, 
1  Saund.  240;  1  Kent's  Com.  434. 

But,  as  has  already  been  intimated,  direct  decision  has  closed 
on  this  question,  so  far  as  the  act  of  1794  is  involved,  and  reason 
and  analogy  equally  conclude  it,  as  it  is  presented  under  the 
aet  of  1797.  The  most  that  can  be  said  for  the  defendant  in 
«rror  Is  that  the  object  of  the  latter  statute  was  to  put  a  widow 
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to  her  election,  where  there  was  a  general  devise  in  her  faTor^ 
precisely  as  she  may  be  called  on  when  a  testator  expressly 
provides  that  the  thing  devised  is  to  be  taken  in  lien  of  the 
devisee's  dower  in  his  estate.  Yet  it  will  scarcely  be  pretended 
that  such  a  direction  would  defeat  the  widow's  estate  in  lands 
aliened  before  the  execution  of  the  will.  Our  books  furnish  us 
with  no  case  countenancing  such  a  doctrine — at  least,  none 
have  been  brought  to  our  notice  by  counsel  noted  for  indus- 
trious research,  for  tlie- reason,  as  I  take  it,  that  this  idea  has 
never  been  entertained,  either  at  law  or  in  equity.  It  is  said, 
however,  that  a  leading  object  of  the  act  of  1797,  and  now  of 
the  act  of  1833,  is  to  protect  the  heir  or  devisee  from  the  unrea- 
sonable exactions  of  widows,  claiming  to  take  both  under  the 
will  and  at  law.  And  so,  indeed,  it  is.  It  was  predicated  upon 
the  reasonable  presumption  that  a  testamentary  gift  to  a  man's 
wife  is,  unless  otherwise  expressed,  always  inf;ended  by  the 
testator  to  be  instead  of  dower  in  the  lands  descended  from,  or 
devised  by,  him.  A  positive  rule  was,  therefore,  introduced  in 
aid  of  this  presumed  intention,  for  the  benefit  of  lueres  7}a/u>t 
and  hceres  factus.  But  was  it  also  intended  to  operate  for  the 
benefit  of  a  stranger  alienee?  I  have  already  endeavored  to 
show  it  was  not,  and,  indeed,  this  appears  to  me  to  be  so  plain 
as  to  leave  no  room  for  cavil  in  ordinary  cases.  But,  as  leading 
to  a  diflferent  conclusion  in  this  litigation,  we  arc  directed  to  the 
covenant  of  warranty  entered  into  by  the  husband  of  this  de- 
mandant. It  is  argued  that,  as  his  devisees  may  be  made  to 
answer  in  damages  for  a  breach  of  it,  the  only  way  in  which  their 
estates  can  be  protected  is  by  denying  the  demandant's  right  to 
recover.  We  must,  however,  recollect  that  we  are  not  now 
weighing  the  consequences  that  may  flow  from  a  breach  of  the 
testator's  covenant.  We  are  called  on  simply  to  declare  the 
meaning  of  a  statute,  which  must  be  the  same  whether  there  be 
wan-anty  of  the  lands  aliened  or  not.  If  it  be  conceded  tliat 
the  husband's  unassisted  alienation 4«.  impotent,  under  the  terms 
of  the  statute  as  they  stand,  to  destroy  the  wife's  dower,  it  miist 
necessarily  result  that  a  new  quality  can  not  be  conferred  on 
the  act  by  a  covenant  not  at  all  within  its  contemplation. 

If  without  a  covenant  of  warranty  the  case  would  be  without 
the  purview  of  the  enactment,  how  can  the  presence  of  such  a 
covenant  enlarge  the  circle  of  its  operation?  It  may  be  well 
enough  to  say,  it  ought  to  work  such  an  effect,  but  the  answer 
is,  the  statute  does  not  so  provide.  The  error  consists  in  the 
endeavor  to  wrest  it  from  its  legitimate  application  to  a  clasR  of 
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cases  whicli  may  be  called  general,  to  make  it  subserve  the  exi- 
gencies of  a  p^urticular  instance,  probably  not  thougbt  of  at  the 
time.  In  this  aspect  of  it,  the  argument  is  reduced  to  this 
proposition.  Lands  aliened  inter  vivos  are  or  are  not  within  con- 
templation of  the  acts.  If  they  are,  it  requires  not  the  aid  of 
a  special  undertaking  by  the  husband,  to  make  them  operatiTe; 
if  they  are  not,  such  an  undertaking  can  not  extend  the  circle 
of  their  efficacy.  This  must  have  been  the  view  taken  in  Leina- 
weaver  v.  Stoever,  1  Watts  &  S.  160,  where  the  husband  executed 
a  bond  to  indemnify  against  the  wife's  claim  of  dower,  a  recov- 
ery on  which  would,  of  course,  have  decreased  his  remaining 
estate.  Yet  it  was  deemed  so  unimportant  in  the  decision  of  that 
question,  that  it  was  neither  urged  on  the  argument  nor  noticed 
in  the  opinion  of  the  court. 

For  the  reasons  given,  the  judgment  rendered  by  the  district 
court  must  be  reversed,  and  as  the  special  verdict  finds  every- 
thing necessary,  the  proper  judgment  in  favor  of  the  demandant, 
will  be  awarded  by  this  court. 

Judgment  reversed,  and  judgment  for  the  demandant. 

DowEB,  WHEN  Babrsd  bt  PROVISION  IN  WiLL. — ^In  case  of  a  devise  to  a. 
widow  in  lieti  of  dower,  the  widow  has  an  election,  either  to  accept  the  devise- 
or  claim  dower:  IlalTs  Caae,  17  Am.  Dec  275;  and  if  tiie  devise  be  accepted^ 
dower  is  barred:  Jackson  v.  ChurehiU,  17  Id.  514.  In  Larrabee  v.  ran> 
AUtt/ne,  3  Id.  333,  a  bequest  was  held  not  a  bar,  it  not  appearing  that  the 
wife  had  accepted  it  in  lien  of  dower.  In  Cfrap  v.  McCvne,  23  Pa.  St.  449,  the 
doctrine  of  the  principal  case,  that  the  acceptance  of  a  devise  under  the  hus* 
band's  will  did  not  bar  the  widow's  right  of  dower  in  lands  which  the  husband  < 
had  conveyed  to  a  stranger,  and  which  formed  no  part  of  his  estate,  was  ap* 
proved;  but  held  that  an  instrument  executed  by  the  widow,  in  this  case,  was 
not  limited  to  lands  of  which  her  husband  died  s^sed,  but  operated  as  a  release  • 
of  her  right  of  dower  in  lands  conveyed  by  her  husband  to  his  son  by  a  former 
wife,  in  the  conveyance  of  which  she  had  not  joined;  and  in  Bradfords  v. 
KenU,  43  Id.  478,  in  commenting  upon  the  substitutes  for  dower  recog> 
nized  by  the  Pennsylvania  legislation,  the  principal  case  was  cited  on  the  propo- 
sition,  that  although  an  accepted  devise  or  bequest  under  the  will  of  her  bus* 
band  is  in  lieu  and  is  a  bar  of  the  widow's  right  of  dower,  yet  her  right  oh 
dower  out  of  lands  aliened  by  the  husband  in  his  life-time,  and  during  cover- 
ture, is  not  taken  away  by  statute;  and  (page  479)  that,  as  far  as  lands  em- 
bn»ed  in  the  intestate  laws  are  concerned,  the  widow  is  shut  up  to  the  substi- 
tute, but  lands  which  do  not  descend  under  such  laws  are  una£focted.  The- 
widow  is  not  required  to  elect  between  dower  and  a  provision  under  her  hus- 
band's will,  unless  ih?  intent  that  she  should  iio  so  appears  expressly  or  by 
necessary  implication  from  the  will:  Hamilton  v.  BuckwaUer^  1  Am  Dec.  350;; 
EwM  V.  Webb,  Id.  308;  FicKeU  v.  Peay,  6  Id.  594:  Adnt  v.  Adsit,  7  Id.  539;: 
Jachtim  V.  ChurdiUl,  17  Id.  514;  Gwrdon  v.  StevenM,  27  Id.  445;  Whitf  v.  WhiU^ 
31  Id.  232;  Churdi  v.  Bvll,  43  Id.  754.  In  Van  Ordtii  v.  Van  Orden,  6  Id. 
314,  the  widow  was  held  barred  by  thtt  acceptance  of  a  legacy;  while  in 
Wlaelejf  v,  Findlay,  15  Id.  712,  it  was  held  she  could  not  be  barred  by  a  deviss 
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'of  an  ottftte  for  yean,  nor  by  a  provision  in  personal  estate;  and  in  Wcfod  v. 
Wood,  28  Id.  451,  that  she  could  not  be  compelled  to  elect  between  her  dower 
'and  a  testamentary  provision  out  of  a  mixed  fand  to  arise  from  a  sale  of  testa- 
tor's realty  and  personalty,  where  there  was  nothing  to  show  that  her  dower 
interest  was  intended  to  be  sold  as  part  of  the  estate,  but  she  might  claim 
both.  A  widow  can  not  be  endowed  of  lands  given  in  exchange,  and  those 
received,  hot  she  may  elect  of  which  she  may  be  endowed:  Mahoney  v.  Toung^ 
Id.  114.  And  the  relinquishment  of  dower,  in  the  husband's  life-time,  in 
one  of  the  parcels  of  laud  exchanged,  does  not  amount  to  an  election  to  teke 
dower  in  that  parcel,  but  rather  indicates  an  election  to  take  dower  in  the 
other  parcel:  Id.  As  to  when  the  wife  is  compelled  to  elect  between  benefits 
conferred  by  will  and  a  share  in  community  property,  see  Theatt  v.  TheaU^  28 
Id.  501,  and  note. 

Thv  PRiNcipAL  CASE  IS  ALSO  CITED  iu  PMt  T.  Fretz'9  Ez^T,  33  Fa.  St.  122, 
in  reference  to  the  oonstruction  of  a  married  woman's  act,  to  the  point  that 
'*  an  obscure  statute  ^m^t  to  be  construed  according  to  the  rules  of  the  oon- 
.jDon  law.** 


Febeis  v.  Hendebson. 

[13  Pnnrsn.VAMiA  Sxatb,  49.] 

Btatuti  op  Ldctcatioks  does  kot  Begin  to  Run,  in  Equitt,  against  a 
claim,  where  fraud  is  involved,  until  the  fraud  is  discovered. 

In  DsTSBMnraKO  when  the  Statute  op  Limitations  Begins  to  Bun,  ur 
Case  op  Fraud,  regard  may  be  had  to  the  condition  and  circumstances 
of  the  person  on  whom  the  knowledge  of  the  facts  is  to  operate. 

Bill  in  equity  by  Thomas  Ferris,  bom  in  1774,  the  slave  of 
Joseph  Becket,  and  claiming  to  be  free  in  1780,  because  he  had 
'not  been  duly  registered.  The  other  allegations  appear  in  the 
•opinion.  The  prayer  was  for  an  account  and  discoTciy,  and 
satisfaction  for  services  fraudulently  obtained.  A  plea  of  the 
-statute  of  limitations  was  sustained  by  the  court  below,  and  the 
hill  dismissed.    Complainant  appealed. 

Dunlop,  for  the  appellant. 

Woods,  for  the  appellee. 

By  Court,  Coultkb,  J.  In  Overseers  v.  Kline,  9  Pa.  St.  218,  it 
is  said  by  Mr.  Justice  Bogers:  "  If  it  appeared  in  evidence  that 
the  defendant  knew  of  the  non-registry  of  Sylph,  that  she  was 
entitled  to  her  liberty,  and  fi'audulently  concealed  that  faot 
from  her,  a  different  case  would  be  presented.  Or  if  he  had 
•compelled  her,  taking  advantage  of  her  ignorance,  to  serve  him, 
it  would  be  another  matter."  Now  all  these  ingredients  ore 
•^stinctly  charged  in  the  bill  of  the  complainant  in  this  case. 
^Ihus  it  is  contained  as  follows:  '*  Nevertheless  as  your  orator 
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expiessly  charges,  that  notwithBtanding  the  aforesaid  Joseph 
was  well  acquainted  in  the  premises,  that  is,  that  the  orator  was 
free,  he,  the  aforesaid  Joseph,  fraudtdently  concealed  ibe  same^ 
from  your  orator,  and  held  him  in  a  state  of  slavery  until  the- 
first  of  January,  1810,  under  pretense  and  a  threat,  that  if  your 
orator  did  not  faithfully  serve  him,  the  said  Joseph,  as  a  slave^ 
as  aforesaid  until  the  full  expiration  of  the  time  last  mentioned, 
that  then  he,  the  said  Joseph,  would  hold  your  orator  a  slave 
for  life."  And  the  bill  continues  in  substance  to  aver  that  the 
deed  of  manumission  was  alleged  by  the  said  Joseph  to  be  an. 
act  of  humaniiy  in  consequence  of  the  plaintiff  agreeing  to  serve- 
as  a  slave  for  seven  years.  And  the  deed  itself,  which  is  ap- 
pended to  the  bill,  wears  that  complexion.  It  recites  that  the 
said  Joseph,  from  motives  of  benevolence  and  humanity,  agreea^ 
to  set  free  from  slavery  his  mulatto  man,  Thomas  Ferris,  on. 
condition  that  he  will  serve  seven  years.  The  bill  further  al- 
leges that  the  plaintiff  was  forced  to  serve  one  year  after  the  ex- 
piration of  the  seven  years,  under  the  pretense  that  such  was 
the  true  meaning  of  the  act  of  manumission,  which  he  was  in- 
duced to  believe,  owing  to  the  unhappy  condition  of  his  birth 
and  consequent  ignorance. 

The  bill  further  alleges  that  the  said  Joseph  Becket  died  ini 
181G,  testate,  leaving  a  large  estate,  but  that  executors  or  ad- 
Diinistrators  with  the  will  annexed  were  never  qualified,  nor  anj 
account  of  the  estate  returned.  That  the  defendants  ore  his 
representatives  and  devisees,  and  further,  that  the  plaintiff  was* 
free  at  the  time  he  was  manumitted,  but  that  he  was  totally 
ignorant  of  that  fact  until  the  yeat  1846,  when  it  was  first  dis- 
covered by  him.  The  respondents  do  not  answer  the  bill 
specially,  but  allege  that  the  charges  of  fraud  therein  set  forth 
are  not  true,  and  plead  that  the  statute  of  limitations  is  a  bar 
to  the  plaintiff's  claim,  if  he  ever  had  one.  The  issue,  there- 
fore, is  upon  the  validity  of  the  statute,  as  a  bar,  under  the 
facts  set  forth  in  the  bill.  The  cotirt  below  decided  that  the 
statute  is  a  bar.  The  defendant  does  not  answer  that  the  fraud 
is  not  sufficiently  set  out  in  the  bill,  nor  that  the  plaintiff  had 
the  means  of  discovering  the  fraud,  but  relies  altogether  on  the 
statute  as  a  bar,  in  the  language  of  the  plea,  even  if  a  claim 
once  existed,  such  as  is  set  out,  and  prays  judgment  of  the  court 
thereon.  In  equity  the  statute  of  limitations  begins  to  run 
from  the  discovery  of  the  fraud,  and  not  before:  Brooksbank 
v.  Smith,  2  You.  &  Coll.  58;  Story's  Eq.,  sec.  1521.  In  the  case 
from  Younge  and  Collyer ,  Boron  Alderson  said : ' '  In  cases  of  fraud 
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tbo  statute  runs  from  the  discovery,  because  the  laches  of  the 
plaintiiT  commences  from  that- date,  on  his  acquaintance  \dth 
all  the  circumstances."  .  The  plaintiff  may  reply  fraud  to  the 
plea  of  the  statute  of  limitations,  and  avoid  the  plea:  Harris- 
burg  Dank  v.  Forster,  8  Watts,  12.  Against  a  right  of  action, 
dependent  on  a  secret  fraud,  the  statute  runs  only  from  the  dis- 
covery of  the  fraud:  Pennock  v.  Freeman,  1  Watts,  401.  But 
the  court  below  say  that  when  the  party  might  have  discovered 
the  fmud,  the  statute  began  to  run,  and  fix  the  period  of  its 
commencement  in  1810,  when  the  plaintiff  was  discharged,  and 
cites  a  case  from  Pickering:  Famam  v.  Brooks,  9  Pick.  212;  and 
from  3  Massachusetts:  First  Mass.  Tump,  Corp,  v.  Field,  3  Mass. 
201  [3  Am.  Dec.  124]. 

These  cases  doubtless  refer  to  circumstances  where  the  defend- 
ants were  guilty  of  supine  negligence,  and  had  the  means  of 
discovery  in  their  possession.  Because  all  frauds  are  discover- 
able by  evidence  somewhere  in  rerum  natura.  It  depends, 
however,  on  the  intelligence,  acuteness,  and  activity  of  the  party. 
I  have  examined  the  case  of  Famam  v.  Brooks,  9  Pick.  212,  on 
which  the  court  below  rely.  The  court  say  that  the  common 
law  allows  fraud,  if  not  discovered  until  within  six  years  before 
action  brought,  to  be  a  good  answer  to  the  statute;  courts  of 
equity  do  no  more,  except  that  they  do  not  in  all  cases  require 
a  i*eceut  discovery  to  repel  the  statute :  Page  244,  and  in  page  24G. 
If  the  aggrieved  party  knew  of  the  fraud  when  committed,  or 
had  full  possession  of  the  means  of  detecting  it,  which  is  the 
same  thiug  as  knowledge,  it  will  depiive  him  of  his  remedy.  In 
that  case,  the  party  had  in  his  possession  the  books  and  docu- 
ments wliich  established  the  fraud.  The  bill  in  this  case  charges 
actual  fraud  in  the  suppression  of  the  truth,  that  the  complain- 
ant was  free,  and  in  the  assertion  of  a  falsehood,  that  he  was  a 
slave,  by  means  whereof  he  procured  the  agreement  of  the 
mulatto  to  serve  seven  years.  The  reckless  assertion  of  that 
which  is  not  true,  by  means  whereof  a  man  cheats  and  obtains 
the  advantage  of  another,  is  a  fraud:  Bree  v.  Holbech,  Doug.  655; 
Jones  V.  Conoway,  Bees'  Ex*r,  4  Yeates,  109.  The  nature  of  the 
fraud  is  quite  sufficiently  indicated  and  pointed  out  in  the  plaint- 
iff's  bill;  but  that  was  settled  by  the  decision  on  the  demurrer. 
In  Jones  v.  Conoway,  Bees*  Ex'r,  it  was  held  that  where  there  is 
fraud,  the  statute  does  not  operate  unless  it  be  discovered  wiUiin 
the  time,  nor  then  when  the  party  is  ignorant  that  the  facts  con- 
stitute a  fraud.  In  this  case,  the  complainant  was  bom  a  slave 
and  held  as  a  slave  till  an  advanced  period  of  his  life.     He 
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belong^  to  a  caste  inwhicli  ignorance,  Babmission,  and  oppres- 
eion  was  the  badge  of  their  tribe.  He  had  the  deed  of  manu- 
mission, and  to  that  he  clung  as  evidence  of  his  freedom,  and 
of  the  humanity  and  benevolence,  as  expressed  on  the  face  of  it, 
of  his  master.  Such  is  the  habit  of  submission  and  even  attach- 
ment to  which  long  servitude  reduces  the  mind,  that  those  held 
in  bondage  rarely  think  of  questioning  the  veracity  of  those  who 
h^ld  them;  like  the  noble  animal,  the  horse,  they  are  obedient 
*o  their  master's  voice,  even  after  they  are  turned  on  the  common 
t»>  browse  and  die. 

Although  ignorance  of  the  law  shelters  no  man,  yet  we  must 
have  regard  to  the  circumstances  and  condition  of  i)eople  on 
whom  a  knowledge  of  facts  is  to  operate.  Although  in  equity,  a 
contract  made  with  a  man  of  sound  mind  will  not  be  set  aside, 
merely  because  it  is  a  bad  bargain,  rash  and  improvident,  yet,  if 
it  be  made  with  a  person  of  weak  imderstanding,  there  does 
arise  a  natural  inference  that  it  was  obtained  by  fmud,  or  cir- 
cumvention, or  undue  influence:  1  Ponbl.  Eq.,  b.  1,  c.  2,  sec.  3. 
If,  then,  such  regard  is  had  to  the  condition  of  a  man,  as 
to  obliterate  and  annul  his  contract,  why  shall  the  condition 
of  the  plaintiff  not  account  for  a  want  of  knowledge  as  to  the 
facts  which  made  him  free  ?  I  will  not  say,  but  it  would  seem 
from  the  facts  stated  in  complainant's  bill,  that  the  knowl- 
edge was  acquired  after  he  was  put  on  the  township  for  support, 
when  the  defendants  refused  to  remunerate  the  overseers.  As  to 
the  ultimate  liability  of  the  defendants,  I  intimate  no  opinion, 
because  the  only  question  raised  on  the  record  is,  whether,  on 
the  facts  stated  in  the  plaintiff's  bill,  and  the  decision  of  the 
court  below  on  the  demurrer,  the  statute  of  limitations  is  a 
bar.  We  are  of  opinion  that  it  is  not.  The  decree  of  the  court 
below  is  therefore  reversed,  and  the  record  remitted,  with  in- 
Btmctions  that  the  defendants  answer  over  to  the  plaintiff's  bill. 

Decree  reversed. 


Statute  op  LmiTiiTiON  ly  Cass  of  Fraud. — At  law,  when  the  statate  ui 
pleaded,  fraud  may  be  replied:  First  Mass,  Tump.  Corp.  v.  Fields  3  Am.  Dec 
124;  Namer  v.  lUh,  11  Id.  218;  Conyers  v.  Kemin,  48  Id.  226.  But  in  Fee  v. 
Fett  36  Id.  103,  which  was  an  action  of  assumpsit^  it  was  held,  that  frauda- 
lent  concealment  will  not  stop  the  running  of  the  statute,  though  the  plaintiff 
is  thereby  prevented  from  knowing  that  his  cause  of  action  accrued;  the  relief 
in  aiich  a  case  would  be  in  equity.  On  the  other  hand,  in  Arnold  v.  ficoUy  22 
Id.  433,  it  was  held,  that  the  statute  di<I  not  begin  to  run  against  the  plaintiff, 
in  an  action  of  trover,  until  be  has  obtained  knowledge  of  the  conversion,  if 
fais  want  of  knowledge  was  due  to  concealment  by  or  other  improper  conduct 
of  the  defendant.    And  at  law,  mere  ignorance  of  one's  rights,  when  not 
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owing  to  the  fraud  or  default  of  the  debtor,  does  not  prevent  the  operation  of 
the  Btatnte:  Jordan  v.  Jordan,  16  Id.  249;  Smith  v.  Bishop,  31  Id.  607. 

In  Cioity,  in  general,  the  statate  is  a  good  plea  where  good  at  law:  Reeves 
V.  Dorutjherty,  27  Am.  Dec.  496,  and  note;  Frame  v.  Kenny,  12  Id.  367,  and 
not^.  Perkins  v.  Cartmell,  42  Id.  753;  Lexington  etc,  R,  R,  Co.  v.  Bridgeg,  46  Id. 
628;  Thomas  v.  WJiite,  14  Id.  56;  but  in  cases  of  fraud  or  inequitable  condact, 
the  statute  begins  to  run  only  from  the  discovery  of  the  fraud:  Shelby  t» 
SJidby,  5  Id.  686;  App  v.  Drnsbach,  21  Id.  447;  Reeves  v.  Dougherty,  27  Id. 
496,  and  note;  Richardsot*  v.  Jones,  22  Id.  293;  JIaynie  v.  ffaWs  Ez'r,  42  Id. 
427;  Kuhns*  Appeal,  87  Pa.  St  lOi,  where  the  language  of  the  principal  case- 
in  regard  to  the  running  of  the  statute  is  quoted,  and  applied  to  a  case  whera 
a  guardian  had  perpetrated  a  fraud  in  the  settlement  of  his  accounts;  and  it. 
was  held  that  the  limitation  in  the  act  of  October  13,  1840,  began  to  run 
from  the  discovery  by  the  injured  party,  and  not  from  the  confirmation  of  the 
account. 

Thb  pbincipal  CASS  IS  ALSO  CITED  iu  Oump*s  Appeal,  65  Pa.  St.  479,  to  tho- 
point,  '*  that  a  mistake  or  accidental  omission,  its  equivalent,  in  drawing  up 
the  terms  of  a  written  instrument,  falls  within  the  jurisdiction  of  chanoery 
under  the  head  of  miRtak-A  " 


MoGrowiN  V.  Remingtok., 

[13  PBinmTLTAiiiA  Stats,  60.] 

SPBcmo  Delivebt  op  Chattels  Dffained  will  be  Decreed  where  the- 
law  does  not  afford  adequate  redress  by  compensation  in  damages,  or 
where  such  chattels  have  been  deposited  upon  a  trust. 

JcEisDicTloN  OP  Equity  Attaching  prom  Nature  op  One  op  the  Subjects 
OP  Coi(TB8T  Embraces  All  op  Them. 

Bill  in  equity.  The  complainant,  Z.  W.  Bemington,  set 
forth  in  his  bill  that  he  had  been  a  surveyor  and  regulator  of 
the  streets  of  Pittsburgh,  and  other  places  around  that  city, 
and  as  such,  had  made  many  maps,  plans,  plats,  and  drafts  .of 
surveys  of  the  ground  in  and  near  the  city,  of  the  gradits  of 
streets  and  roads,  and  of  phintations  in  the  adjoining  counties^ 
and  possessed  certain  furniture  and  sui*veying  instruments;  thai 
he  removed  from  Pittsburgh,  intending  to  engage  in  other  oc- 
cupations, and  left  his  plans,  plats,  and  other  property  with  the 
defendant,  who  had  been  under  the  complainant's  tuition  and  ser- 
vice as  a  surveyor,  for  the  purpose  of  the  defendant's  use  and 
assistance,  until  they  should  be  again  requii'ed  by  the  complain- 
ant, in  case  he  returned  and  resumed  his  old  business  of  sur- 
veying; that  all  of  the  complainant's  property  in  the  defendant's 
hunds  was  of  real  value  to  the  complainant,  such  that  no  dam- 
ages at  law  could  compensate,  and  which  would  be  difficult  or 
impossible  to  replace  or  procure;  and  that  the  complainant  de- 
manded his  property  of  the  defendant,  but  the  latter  refused  to 
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delirer  it  np.  The  answer  affirmed,  among  other  things,  that 
the  plans  and  other  property  belonged  in  part  to  the  respondent 
and  in  part  to  other  persons.  At  the  hearing,  the  platt»,  plans, 
drafts,  and  any  copies  of  the  same  that  might  ha^e  been  made 
by  the  defendant  before  tiie  demand,  and  the  furniture  and  in- 
struments, were  decreed  to  be  delivered  up  to  the  complainant, 
and  an  injunction  which  had  been  granted,  restraining  the  copy- 
ing, destroying,  secreting,  etc.,  of  the  plats,  plans,  and  drafts^ 
was  made  perpetual.    Defendant  appealed. 

Craft  and  McCandless,  for  the  ap}>ellant. 

Dunhp,  contra. 

By  Court,  Bell,  J.  The  defendant  having  failed  to  sustain,, 
by  proof,  his  allegation  of  sale  or  gift  of  the  articles  sought  to- 
be  recovered  by  this  bill,  the  contest  in.  this  court  is  reduced  ta 
two  questions:  1.  Whether  the  bill  presents  sufficient  grounds- 
to  warrant  the  interference  of  a  court  of  equity,  in  this  state, 
under  the  statute  conferring  equitable  jurisdiction  ?  2.  Whether 
that  portion  of  the  decree  which  covers  the  surveying  instru- 
ments and  furniture  described  in  the  exhibits  annexed  to  the- 
bill  can  be  sustained  ? 

As  to  the  first  point:  the  defendant  insists  that  the  only  rem- 
edy is  at  law.  Though  the  action  of  replevin  is,  with  us,  a. 
broader  remedy  than  in  England,  lying  in  all  cases  where  one 
man  improperly  detains  the  goods  of  another,  it  is  in  no  in- 
stance effective  to  enforce  a  specific  return  of  chattels,  since  a. 
claim  of  property  and  bond  given  is  always  sufficient  to  defeat 
reclamation,  no  matter  what  may  be  the  eventual  issue  of  the 
contest.  As,  therefore,  our  common-law  tribunals  are  as  power- 
less for  such  a  purpose  as  the  similar  English  courts,  the  pro- 
priety of  exerting  the  equitable  jurisdiction  now  invoked  must 
depend  with  us  on  the  same  reasons  that  are  deemed  sufficient 
to  call  it  into  action  there.  Here,  as  there,  the  inquiry  must  be 
whether  the  law  affords  adequate  redress  by  a  compensation  in 
damages,  where  the  complaint  is  of  the  detention  of  personal 
chattels.  If  not,  the  aid  of  a  court  of  chancery  will  always  be 
extended  to  remedy  the  injury,  by  decreeing  a  return  of  the  thing 
itself. 

The  precise  ground  of  this  jurisdiction  is  said  to  be  the  same 
as  that  ux)on  which  the  specific  performance  of  an  <igreement  is 
enforced,  namely,  that  fruition  of  the  thing,  the  subject  of  the^ 
agreement,  is  the  object,  the  failure  of  which  would  be  but  il^ 
iuppiied  by  an  award  of  damages:  Lowther  v.  Lowther,  Id  Vca. 
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55.  In  the  application  of  this  rule  some  difficuliy  has  been  expe- 
rienced. The  examples  afforded  by  the  English  books  are  usually 
those  cases,  where,  from  the  nature  of  the  thing  sought  after, 
its  antiquity,  or  because  of  some  peculiarity  connected  with  it, 
it  can  not  easily,  or  at  all,  be  replaced.  Of  these  may  be  in- 
stanced, the  title-deeds  of  an  estate  and  other  muniments  of 
property;  valuable  paintings:  Lowtlver  v.  Lowlher,  supra;  an 
antique  silver  altar-piece:  Duke  of  Somerset  v.  Cookson,  3  P. 
Wms.  389;  an  ancient  horn,  the  symbol  of  tenure,  by  which  an 
estate  is  held:  Puseyv,  PtLsey,  1  Yem.  273;  heir-looms:  Mac- 
clesjkld  V.  Davis,  3  Yes.  &  Bea.  18;  And  even  a  finely  carved 
cherry-stone:  Peamey,  Lisle,  Amb.  77.  Such  articles  as  these 
are  commonly  esteemed  not  altogether,  or  perhaps  at  all, 
for  their  intrinsic  value,  but  as  being  objects  of  attachment  or 
curiosity,  and,  therefore,  not  to  be  measured  in  damages  by  a 
jury  who  can  not  enter  into  the  feelings  of  the  owner;  so  too 
the  impossibility,  or  even  great  difficulty  of  supplying  their  loss, 
may  put  damages  out  of  the  question  as  a  medium  of  redress. 
But  these  are  not  the  exclusive  reasons  why  chancery  inter- 
feres, for  there  may  be  cases  in  which  the  thing  sought  to  be 
recovered  is  susceptible  of  reproduction  or  substitution,  and 
yet  where  damages  could  not  be  so  estimated  as  to  cover  present 
loss  or  compensate  its  future  consequent  inconvenience.  And 
I  take  it  this  is  always  so;  where,  from  the  nature  of  the  sub- 
ject or  the  immediate  object  of  the  parties,  no  convenient  meas- 
ure of  damages  can  be  ascertained;  or,  where  nothing  cotdd 
answer  the  justice  of  the  case  but  the  performance  of  a  contract 
in  specie.  Of  this  Buxton  v.  Lister,  3  Atk.  384,  furnishes  an 
example  in  the  analogous  instance  of  a  contract  for  the  sale  of 
personalty:  contracts,  which  are  most  commonly  left  to  be  dealt 
with  at  law.  It  was  a  bill  to  enforce  the  performance  of  an 
agreement  for  the  purchase  of  several  large  parcels  of  growing 
wood,  to  be  severed  by  the  defendants,  who  were  to  have  eight 
years  to  dispose  of  it,  and  to  pay  for  it  in  six  yearly  installments. 
Lord  Hardwicke  was,  at  first,  extremely  reluctant  to  entertain 
the  bill,  but  after  discussion  came  to  the  conclusion,  that, 
though  relating  to  a  personal  chattel,  it  was  such  an  agreement 
that  the  plaintiff  might  come  into  chancery  for  a  specific  per- 
formance. He  instanced  the  case  of  Taylor  v.  NevUle,  which 
was  a  bill  for  the  performance  of  articles  for  the  sale  of  eight 
hundred  tons  of  iron,  to  be  paid  for  in  a  certain  number  of 
years,  by  installments,  where  the  decree  prayed  for  was  made; 
«nd  proceeded  to  observe — ''such  sort  of  contracts  as  these, 


Digitized  by 


Google 


Sept.  1849.]  McGowm  v.  Remington.  587 

"differ  from  thode  that  are  immediatdj  to  be  exhaled.  There 
«re  seYeial  circumstances  which  may  concur.  A  man  may  con* 
tract  for  the  purchase  of  a  great  quantity  of  timber,  as  a  ship- 
•carpenter,  by  reason  of  the  vicinity  of  Uie  timber;  and  this  is 
on  the  part  of  the  buyer.  On  the  part  of  the  seller,  suppose  a 
man  wants  to  clear  his  land  in  order  to  turn  it  to  a  particular 
Bort  of  husbandry;  there  nothing  can  answer  the  justice  of  the 
case  but  the  performance  of  the  contract  in  specie."  Similar  in 
principle  is  the  case  of  Fells  v.  Bead,  3  Yes.  70,  where  the  plaint- 
iffs prayed  the  restoration  of  an  engraved  silver  snuff-box,  used 
for  many  years  by  a  society,  as  the  symbol  of  their  association; 
«nd  Nuibrcwn  v.  Thornton,  10  Id.  159,  where  a  tenant  brought 
a  bill  against  his  lessor,  who,  under  pretense  of  the  tenant's 
covenant,  had  repossessed  himself  of  the  land,  and  seized  upon 
the  stock  of  cattle,  which  by  the  lease  the  tenant  was  to  enjoy 
for  seven  years.  The  objection  was  that  the  tenant's  remedy,  if 
-he  was  entitled  to  one  at  all,  was  at  law,  in  damages. 

But  how,  asked  Lord  Elden,  are  damages  to  be  estimated  in 
,  such  a  case  ?  The  direction  to  the  jury  must  be  to  give,  not  the 
▼alne  of  the  chattels,  but  their  value  to  the  tenant  I  A  similar 
question  may  well  be  propounded  in  our  case.  By  what  stand- 
ard would  you  measure  the  injury  the  plaintiff  may  sustain 
in  futuro  from  being  deprived,  even  for  a  brief  period,  of  the 
use  of  papers  essential  to  the  prosecution  of  his  business  ?  Their 
intrinsic  value  might,  perhaps,  be  ascertained  by  an  estimate  of 
the  labor  necessary  to  their  reproduction,  admitting  the  means 
to  be  at  hand,  and  within  the  power  of  the  plaintiff.  But  how 
could  a  tribunal  ascertain  the  probable  Inss  which  in  the  mean 
time  might  be  sustained?  The  present  pecuniary  injury  might 
be  little  or  nothing,  and  so  possibly  of  the  future;  or  it  might 
be  very  great,  depending  upon  the  unascertainable  events  of 
coming  time,  as  these  may  be  influenced  by  the  misconduct 
ef  the  defendant.  These  considerations  show,  I  think,  the 
case  is  not  one  for  damages.  Besides,  as  many  of  the  maps, 
plans,  surveys,  and  calculations  are  said  to  be  copies  of  private 
X)apcrs,  we  are  by  no  means  satisfied  they  could  be  replaced  at 
all.  Certainly  not  without  i>emiission  of  the  owners;  a  risk  to 
which  the  plaintiff  ought  not  unnecessarily  to  be  exposed.  If 
to  these  reflections  we  add  the  fact  that  some  of  these  docu- 
ments are  the  original  work  of  the  plaintiff,  of  value  as  being 
predicated  upon  data  possibly  no  longer  accessible,  a  wrong  is 
perpetrated  which  a  chancellor  ought  not  to  hesitate  in  reliev* 
tng.     It  is  enough  for  this  purpose  that  a  perfect  relief  at  law 
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is  not  apparent.  The  thing  to  be  guarded  against  is  not  t^e 
invasion  of  the  defendant's  rights,  for  he  stands  here  absolutelj 
without  any,  except  the  common  interest  every  citizen  has  in 
preserving  the  proper  line  of  distinction  that  divides  the  juris- 
diction and  limits  tiie  powers  of  the  several  courts.  What  is  to 
be  avoided  is  an  unnecessary  trespass  upon  the  province  of  the 
common-law  tribunals,  and  this  is  to  be  tested  by  the  simple 
query  whether  they  offer  a  full  remedy  for  the  wrong  com- 
plained of. 

But  there  is  another  ground  upon  which  this  proceeding  maj 
be  sustained.  In  Fells  v.  Bead,  3  Yes.  70,  the  snuff-box  was 
deposited  with  the  defendant  as  a  member  of  the  society,  upon 
certain  terms,  to  be  redelivered  upon  the  happening  of  certain 
events.  Lord  Rosslyn  held  that  under  these  facts  the  defendant 
was  a  depositaiy  on  an  express  trust  which,  upon  a  common 
ground  of  equity,  gave  the  plaintiff  title  to  sue  in  that  court; 
and  in  this  he  was  supported  by  Lord  Eldon,  in  the  subsequent 
case  of  NuJbrown  v.  Thornton.  According  to  the  proof  in  our 
case,  the  papers  and  documents  claimed  were  left  with  the  de- 
fendant under  the  express  understanding  that  they  were  to  be 
redelivered  whenever  the  plaintiff  should  see  fit  to  resume  the 
business  of  his  then  profession  in  this  city.  It  is  then  the  case 
of  direct  confidence  violated — a  spell  sufficiently  potent  to  call 
into  vigorous  activity  the  authority  invoked. 

As  to  the  second  question,  it  is  perhaps  enough  to  say,  that 
when  once  a  court  of  equity  takes  cognizance  of  a  litigation,  it 
will  dispose  of  every  subject  embraced  within  the  circle  of  con- 
test, whether  the  question  be  of  remedy  or  of  distinct  yet  con- 
nected topics  of  dispute.  If  the  jurisdiction  once  attaches  from 
the  nature  of  one  of  the  subjects  of  contest,  it  may  embrace  all 
of  them,  for  equity  abhors  multiplicity  of  suits.  Thus  in  the 
case  last  cited,  the  chaocellor  ruled  that  where  a  person  is  found 
wrongfully  in  possession  of  a  farm,  over  which  the  court  had 
undoubted  power,  and  also  in  possession  of  the  stock  upon  it, 
at  the  same  time  and  under  the  effect  of  the  same  wrong,  the 
court  will  undoubtedly  make  him  account  for  and  deliver  back 
the  whole.  In  the  case  at  bar  the  surveying  instruments  and 
office  furniture  stand  in  the  same  categoiy  with  the  maps,  drafts, 
etc. ;  were  delivered  to  the  defendant  at  the  same  time,  and  are 
withheld  by  an  exertion  of  the  same  wrong.  In  short,  they 
enter  into  and  moke  part  of  the  same  transaction,  and  may» 
therefore,  be  the  objects  of  the  same  measure  of  redress. 

Decree  affirmed. 
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Eqttitt  Jurisdiction  to  Recover  Chattels.  ^As  a  general  rale,  equity 
will  not  take  jurisdiction  to  reooyer  specifio  chattels:  See  lAmkng  ▼.  Oedde$f 
16  Am.  Bee.  606;  but  if  the  chattels  haTe  bome  special  value  to  the  owner, 
over  and  above  any  pecuniary  estimate,  equity  will  entertain  a  siat  for  their 
recovery,  or  specific  performance  of  a  contract  concerning  them:  Id. ;  3  Pome* 
roy*8  £q.  Jur., sec.  1402,  where  the  principal  case  is  cited.    In  FolCs  AppecU,  91 
Pa.  St,  437,  the  court,  in  stating  that  it  knew  of  no  instance  in  Pennsylvania 
in  which  a  court  of  equity  had  decreed  a  specific  performance  of  a  contract 
for  the  sale  of  stock,  cited  and  distinguished  the  principal  case,  on  tiie  ground 
that  the  latter  come  within  the  well-recognized  exception  to  the  rule  that 
equity  will  not  entertain  a  suit  to  recover  specific  chattels;  besides,  in  that 
case,  the  property  was  deposited  on  trust.    The  exception  to  the  general 
rule  of  equity  in  regard  to  the  recovery  of  chattels  is  kept  within  narrow 
grounds.    This  fact  probably  gave  rise  to  the  citation  of  the  principal  case  in 
StncUtz's  Appeal,  99  Id.  312,  where  it  was  said  that  the  courts  of  Pennsylva- 
nia will  not  entertain  equity  jurisdiction  for  specific  performance  where  there 
is  an  adequate  remedy  at  law  in  damages,  and  the  occasion  for  the  remark, 
that  "care should  betaken  that  there  be  no  unnecessary  encroachment  on 
the  province  of  the  courts  of  common  law.**    The  decision  of  the  principal 
ease  is  perhaps  a  little  remarkable  as  coming  from  the  courts  of  a  state  with 
such  narrow  equity  powers  as  those  of  Pennsylvania.    But  in  Finley  v.  Aiben, 
1  Grant's  Gas.  92,  which  was  an  action  for  specific  performance  of  a  contract 
for  the  sale  6f  land  at  the  suit  of  the  vendor,  the  principal  case  was  cited  on 
the  point,  that  the  action  in  question  ought  to  be  maintainable  in  Pennsyl- 
vania, since  the  equitable  remedy  should  be  encouraged,  because  better  than 
the  action  of  covenant,  which  was  bungling  and  inadequate. 

Trusts  nr  Psrsokaltt  will  be  enforced:  Kimball  v.  Morton,  43  Am. 
Dec.  G21 ;  3  Pomeroy's  Eq.  Jur.,  sec  1402,  citing  the  principal  case.  The  prin- 
cipal case  is  also  cited  in  Shnes  v.  Eoerson,  46  Pa.  St.  309,  in  which  it  was 
held  that  the  district  court  had  jurisdiction  of  a  bill  in  equity  to  compel 
the  i-edelivery  of  a  note  given  to  the  payees  and  holders  by  the  maker,  on 
condition  and  under  agreement  that  it  should  be  specifically  surrendered  in 
case  of  the  failure  of  a  contemplated  arrangement,  the  arrangement  having 
failed,  and  the  complainant  having  retransferred  the  consideration  received 
from  the  respondents,  according  to  the  agreement.  As  to  establishing  the 
trusts  by  parol,  see  KmbaU  v.  Morton,  supra,  where  the  cases  in  this  series 
are  collected.  Express  trusts  in  personalty  are  not  abolished  by  the  revised 
etatutes  of  New  York,  abolishing  all  but  certain  kinds  of  express  trusts: 
Kane  v.  Oott,  35  Am.  Dec  641. 

JuRiSDicnoK  or  Equity  Once  Attaghino,  Extendiko  to  Entire  Con- 
TROYERST:  Chiclieiter  v.  Vae$,  4  Am.  Dec.  531;  AlUldletown  Bank  v.  Rues,  8 
Id.  164;  King  v.  Baldwin,  Id.  415;  HugUeU  v.  Harris,  12  Id.  104;  Candler 
T.  PeUit,  19  Id.  399;  Dugan  v.  Cureton,  31  Id.  727;  Irvine*e  Heirs  v.  McRee^ 
42  Id.  468.  In  the  last  case  it  was  held  that  equity  had  jurisdiction  to  decree 
the  poesessicm  of  land,  when  a  controversy  about  the  title  had  been  properly 
brought  in  that  oourt  The  principal  case  is  a  leading  one  in  Pennsylvania,  on 
the  proposition  that  if  a  court  of  equity  obtains  jurisdiction  for  any  purpose  it 
will  retain  it  for  all,  and  is  cited  to  that  effect  in  ShoUenberger's  Appeal,  21 
Pa.  St.  340,  to  show  that  if  the  orphans'  court — essentially  a  court  of  chan- 
cery— ^had  decreed  a  balance  in  the  guardian's  favor  on  settlement  of  account, 
4ie  might  have  a  writ  of  fieri  facias  to  collect  the  balance  out  of  the  ward's 
•estate;  in  OUminger  v.  Haaard,  42  Id.  401,  on  the  general  proposition  that 
^ce  diBOOvery  was  peculiarly  a  chancery  jurisdiction,  equi^,  to  prevent  a 
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mnltiplicifcy  of  suits,  will,  when  it  has  acquired  jarisdiction  for  thia  par- 
pose,  entertain  the  suit  and  dispose  of  every  connected  topic — i.  e.,  decree- 
an  acconnting,  when  discovery  is  sought;  iu  Souder*s  AppfoJ,  57  Id.  502, 
on  the  point  that  when  money  is  paid  into  court  on  a  judgment,  and  is 
claimed  by  different  persons  as  owners  of  the  judgment,  the  question  of 
ownership  may  be  determined  by  the  court  itself  or  submitted  to  a  jury ;  but 
if  the  ownership  of  an  incumbrance  arises  legitimately  in  a  proceeding  to 
make  distribution,  it  may  be  determined  in  the  proceeding  itself,  as  one  of 
the  incidents  of  distribution,  thus  avoiding  prolongation  and  circuity  of 
action;  in  Marvine  v.  Drtxtl,  68  Id.  368,  to  the  effect  that  when  a  sale 
of  land  by  executors,  in  a  manner  which  would  be  ruinous  to  the  complain- 
ant, who  was  jointly  interested  with  the  testator,  by  virtue  of  an  agreement^ 
in  the  proceeds  of  the  land  to  be  sold  by  the  testator,  was  restrained,'  a  sale 
in  such  manner  as  would  serve  the  joint  interests  of  the  parties  would 
be  decreed;  in  AUUon  <£•  Evcuut*  Apj)eal,  77  Id.  227,  where  damages  were 
sought  to  be  obtained,  on  an  injunction  granted  to  restrain  boring  for  oil;  ia 
Winton^B  Appeal,  97  Id.  395,  to  the  point  that  equity  has  power  to  en- 
force its  own  decree  in  reference  to  a  subject  over  which  it  has  obtained 
jurisdiction,  without  being  obliged  to  have  recourse  to  the  assistance  of  a 
court  of  law;  and  in  Morn* a  Appeal,  97  Id.  396,  to  the  effect  that  if  an 
absolute  deed  has  been  decreed  by  equity  a  mortgage,  a  sale  of  the  mo^^tgage 
will  be  ordered,  not  by  yirtue  of  the  power  of  equity  to  decree  a  sale  at  the 
instance  of  the  mortgagee,  but  because  where  jurisdiction  has  onoe  attached, 
it  embraces  within  its  grasp  all  powers  and  remedies  necessary  to  gire  effect 
to  the  equity  which  is  invoked. 


Bbownfield  v.  Bbownfield. 

iVl  Pkhkstlvaxxa  Stats,  18C.] 

Wheke  Name  aio)  Descbiftion  in  Devise  Answer  in  Sams  Deobbk  to 
Each  of  Two  Objects,  the  intention  is  a  pure  question  of  fact,  and  does 
not  depend  in  any  degree  on  legal  direction. 

To  Kemove  Latent  Ambiguity  ix  Will,  acts  and  declarations  of  a  testa- 
tor in  respect  to  the  thing  given  are  admissible;  also,  the  relative  amount 
of  advancements,  and  the  differences  in  value  of  portions  of  land  de- 
vised to  children,  are  proper  subjects  for  consideration. 

Ejectment.  The  action  was  brought  by. John  Brownfield 
against  Isaac  Brownfield  to  recover  a  piece  of  land  in  the  shape 
of  a  triangle,  containing  about  thirty. acres,  inclosed  between 
two  lines,  laid  down  in  the  accompanying  draft  as  E  H  and 
E  F,  and  meeting  at  E,  near  the  west  side,  and  a  third  line, 
drawn  from  U  to  F.  The  questipn  was  as  to  which  of  the 
two  lines,  E  H  and  E  F,  constituted  the  boundary  between  the 
parties.  The  line  E  H  ran  a  few  degrees  north  of,  while  the 
line  E  F  ran  a  greater  number  of  degrees  south  of,  due  east. 
The  entire  tract  of  land,  embracing  the  portion  in  controversy, 
had  been  patented  to  Thomas  Brownfield,  who  afterwards,  in 


Digitized  by 


Google 


Sept.  1849.]       Brownfield  v.  Brownfield. 


591 


consideration  of  love  and  affection,  conveyed  the  north-eastern* 
part  of  it  to  his  son  John.  The  remainder  of  the  tract  is  termed 
the  ''  home  place/'  and  includes  the  premises  in  question.  A 
further  conveyance  of  a  small  part  of  this  "  home  place,"  with' 
a  saw-mill  and  water  right,  had  been  made  to  John  by  his  father, 
on  a  money  consideration.  Thomas  Brownfield,  by  his  will,  de- 
vised to  his  son  Isaac,  the  southern  portion  of  the  "home* 


place,'*  "  beginning  at  the  saw-mill  race  [E],  four  perches  south 
of  the  dwelling-house,  near  said  saw-mill,  and  thence  supposed 
nearly  an  east  course  to  a  post,  a  comer  of  John  Brownfield'^ 
and  my  home  place,  and  the  other  part  of  my  home  place  I  give 
and  devise  to  my  eld^itt  son  John  and  his  male  heirs."  Evidence 
was  offered  by  the  defendant,  showing  -that  there  was  a  post 
comer  at  each  of  the  two  places,  H  and  P,  thereby  raising  a 
latent  ambiguity  in  the  will;  whereupon  the  plaintiff  offered  to 
show  by  the  executor  and  scrivener  of  the  will,  that  the  testator 
intended  the  line  to  run  to  the  post  comer  at  F,  to  the  admis- 
sibility of  which  the  court  sustained  an  objection.  The 
plaintiff  then  proposed  to  prove  by  the  deposition  of  Anne 
Drownfield,  a  daughter  of  the  testator,  that  her  father  bad 
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iold  her  how  he  meant  to  moke  his  will,  and  that  the  division 
line  between  John  and  Isaac  was  to  run  to  the  post  comer  at  F; 
that  she  saw  him  stake  off  that  line,  and  after  he  had  done  so, 
told  her  he  had  staked  it  up  to  John's  comer  at  F;  and  that 
she  subsequently  went  and  saw  the  stakes  up  to  that  comer. 
This  evidence  was  rejected  bj  the  court.  Evidence  was  then 
offered  by  the  plaintiff  to  show  the  relative  values  of  his  and 
Isaac's  portions  of  the  land,  and  .the  circumstances  which  in- 
duced the  father  to  make  the  gift  referred  to  to  John.  The 
court  also  refused  to  admit  this  evidence.  There  was  a  verdict 
and  judgment  for  the  plaintiff.  The  direction  to  the  jury,  for 
which  error  was  assigned  by  the  defendant,  is  stated  in  the 
•opinion. 

MUler,  Defordy  and  Veech,  for  the  plaintiff  in  error. 

cf.  K.  Ewingy  N.  Ewing,  and  Fuller ^  conira. 

By  Court,  Gibson,  C:  J.  The  key  to  the  difficulty  in  this  case 
is,  that  it  arises  from  a  latent,  not  a  patent,  ambiguity,  pro- 
duced not  by  the  words  of  the  will,  but  by  circumstances  col- 
lateral to  it.  Had  the  contemplated  monument  of  the  division 
between  the  t»rothers  been  described  fiathe  "  post,  a  comer  of 
John  Brownfield's  and  my  home  place,"  the  definite  article  would 
have  indicated  the  existence  of  an  apprehension  that  there  was 
no  other  post  comer  which  answered  the  description;  and  the 
;ambiguity  caused  by  the  testator's  ignorance  of  the  fact,  and 
not  by  any  uncertainty  in  his  words,  would  clearly  have  been  a 
latent  one.  Is  it  less  so,  when,  using  the  indefinite  article,  he 
describes  the  monument  as  a  post  comer?  It  is  plain  he  sup- 
posed that  there  was  only  one  such ;  for  had  he  known  there 
were  two,  he  surely  would  have  specified  the  intended  one  by 
reference  to  peculiar  circumstances  connected  with  it  Nothing 
^ould  be  more  indefinite  than  a  bequest  simply  to  John  Smith; 
jet  it  would  be  unambiguous,  standing  on  the  words  of  the 
will,  though  it  might  biB  otherwise  standing  on  extrinsic  cir- 
•cumstances;  and  a  contest  about  the  identity  of  the  legatee 
would  be  determinable  as  an  unmixed  question  of  fact,  the  court 
having  no  more  to  do  with  it  than  to  inspect  the  evidence  perti- 
nent to  it,  and  pass  it  to  the  jury.  As  regards  the  comer,  the 
<;ontest  in  the  court  below  was  such;  and  the  question  to  be 
«olved  was  one  of  fact,  which  did  not  depend  in  any  degree  on 
legal  direction.  "Yet,"  said  the  judge,  referring  to  the  dia- 
,gram,  "  the  location  of  the  line  on  the  ground  is  for  you.  Was 
F  a  post  comer?    If  it  was,  I  think  the  will  directs  to  that 
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point.  Bat  if  it  was  not,  and  the  corner  H  was  a  poet  comer, 
and  the  only  one  in  an  easterly  direction  from  the  place  of 
beginning,  then  that  is  the  true  corner,  and  your  verdict 
should  be  for  the  defendant;  if  not,  or  if  both  H  and  F  were 
post  comers,  then  your  verdict  should  be  for  the  plaintiff." 
But  the  will  did  not  point  to  either  of  the  corners  in  exclu- 
sion of  the  other,  though  external  circumstances  might  do  so. 
It  gave  no  directions,  but  to  run  by  an  easterly  course  to  a 
post  comer  of  John  Brownfield*s  land  and  the  testator's  home 
place:  and  if  there  were  two  such,  the  will  did  not  point  to 
either  of  them  in  particular.  That  the  verdict  ought  to  be 
for  the  plaintiff,  if  both  H  and  F  were  found  to  be  post 
-comers,  was  not  a  necessary  conclusion  of  either  fact  or  law. 
It  is  true,  the  course  of  the  contemplated  line  was  supposed  by 
the  testator  to  be  nearly  east;  but  that  was  a  matter  of  guess 
which  leads  to  no  restdt.  I  can  at  present  recall  but  one  case 
in  which  a  legal  conclusion  has  been  drawn  from  modes  of 
designation.  Where,  as  in  Vemor  v.  Henry,  3  Watts,  393,  a 
concurrent  designation  by  name  and  by  description  disagree, 
the  rule  is  that  tike  former  shall  be  taken  to  be  the  more  worthy 
in  certainly.  But  here  there  was  no  disagreement,  the  name 
and  the  description  answering  in  the  same  degree  to  each  of  the 
comer  posts;  so  that  nothing  was  to  be  determined  but  a  pure 
question  of  fact.  True,  the  judge  told  the  jury  that  the  loca« 
tion  of  the  line  on  the  ground  was  for  them;  but  if  he  did  not 
mean  to  instruct  them  that  legal  conclusions  would  diversely 
spring  from  the  two  facts  put  before  them,  as  the  one  or  the 
other  of  them  shotdd  be  found,  they  might  readily  suppose 
him  to  mean  it. 

The  impression  that  the  question  of  intention  stood  on  the 
words  of  the  will,  seems  to  have  led  also  to  the  exclusion  of  evi- 
dence which,  we  think,  ought  to  have  been  received.  To  remove 
a  latent  ambiguity,  circumstances  indicative  of  the  state  of  the 
testator's  affections  towards  the  object  of  his  bounty,  or  the 
relative  circumstance  of  his  connections,  or  his  acts  and  decla- 
rations in  respect  to  the  thing  given,  or  the  person  of  the  donee, 
are  constantly  admitted.  The  competency  of  such  matters  was 
considered  in  Vemor  v.  Henry,  already  quoted;  but  it  is  unnec- 
esisaiy  to  recur  to  authority  for  the  principle.  In  applying  it  to 
the  evidence  in  this  case,  it  is  difficult  to  say  whether  the  testi- 
mony of  the  scrivener,  that  the  testator  intended  the  line  to  be 
run  to  the  post  comer  at  F,  was  proper  or  not.  If  it  was  offered 
«s  proof  that  the  testator  had  said  so,  it  ought  to  have  been  ad* 
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mitted;  but  if  it  was  offered  as  the  opinion  of  the  witness,  it 
waD  not  admissible,  though  the  facts  on  which  it  was  formeJ 
mighit  be  so.  Clearly,  however,  the  deposition  of  Anne  Brown- 
field was  competent.  If  the  testator  told  her  he  meant  to  direct 
by  his  will  that  the  line  of  division  should  be  run  to  the  partic* 
ular  comer;  that  she  saw  him  begin  to  stake  it  off  in  that  direc- 
tion ;  that  he  afterwards  told  her  he  had  staked  it  to  that  comer; 
and  that  she  subsequently  saw  the  stakes  leading  to  it;  these 
facts  would  be  not  only  competent  but  powerful  evidence  thai 
the  particular  corner  was  the  one  called  for  in  the  will.  Ad  the 
presumption  is,  in  the  first  instance,  that  a  testator  aims  at 
equality,  the  relative  amount  of  the  advancements  and  the  dif- 
ferences in  value  of  the  portions  of  the  land  would  be  proper 
for  consideration. 

The  questions  of  evidence,  having  been  ruled  for  the  defend- 
ant in  error,  are  considered  on  this  writ  of  ent)r  by  consent  ol 
the  parties. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Latent  Ambiouity  in  Will. — Parol  evidence  is  admiasible  to  show  legatee 
where  description  applies  to  several:  Clarice  v.  Cotton,  24  Am.  Deo.  279;  and, 
in  general,  to  explain  a  latent  ambignity:  Mann  v.  Mann^  7  Id.  416;  Breck- 
enridge  v.  Duncan,  12  Id.  359.  The  circumstances  of  the  testator  may  bt 
shown:  See  note  to  Kennon  v.  McKoberls,  1  Id.  446.  The  language  of  Gib- 
son, C.  J.,  in  the  principal  case,  that  to  remove  a  latent  ambiguity  the  cir- 
cumstances indicating  the  testator's  affections  towards  the  objects  of  his 
boimty,  or  the  relative  circumstances  of  his  connections,  or  his  acts  and  dec- 
larations in  respect  to  the  thing  given  or  the  person  of  the  donee,  may  be 
considered,  is  quoted  and  approved  in  1  Jarm.  on  Wills  (by  Band.  &  Talc.), 
p.  734,  n.  9. 

Declarations  of  Testator,  when  Admissible. — Declarations  are  ad- 
missible to  remove  a  latent  ambiguity:  Note  to  Jaekaonv,  Kn^ffen,  3  Am.  Dec 
398.  Declarations  of  testator  as  to  his  understanding  of  the  will  are  inad* 
missible  for  the  purpose  of  showing  his  intention:  Comfort  v.  Mather,  37  Id. 
523.  AVhen  made  regarding  the  cancellation  of  a  will,  they  are  inadmissible, 
if  not  connected  with  any  act  done  or  attempted  by  testator,  to  effect  a  revo- 
cation:  Dan  v.  Broum,  15  Id.  395.  When  made  at  the  time  ot  execution  and 
delivery  of  an  instrument  alleged  to  be  a  codicil,  they  are  a  part  of  the  re$ 
gesfce:  Margton  v.  Marsion,  43  Id.  611.  As  to  the  admissibility  of  declan^ 
tions  to  show  fraud,  duress,  undue  influence,  etc. ,  see  floge  v.  Hoge,  26  Id. 
52,  where  the  prior  cases  in  this  series  are  collected:  Nelson  v.  McOifert,  49 
Id.  170. 

Subsequent  Trial  of  Principal  Case:  See  Brownfield  v.  Brownfield,  2D 
Fa.  St.  55,  where  it  was  held  that  the  duty  of  the  jury  was  to  fit  the  descrip- 
tion, *'  thence  supposed  nearly  an  east  course  to  a  post,  a  comer  of  John 
Brownfield  and  my  home  place,"  to  the  land,  and  parol  evidence  was  always 
admissible  to  fit  a  description  to  its  subject.  And  further,  tu)0  post  comers 
having  existed,  it  was  competent  to  show  by  deeds  for  adjoining  lands,  an^ 
other  evidence,  which  comer  was  the  one  the  testator  meant  to  designate. 
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Watson  v.  Bagaley. 

[13  PsmmLVAjiiA  8XA.TB,  164.] 
Absiokmint  of  Mokbt  mat  bs  Effected  bt  Power  of  Attobkit  to 

collect  and  distribate  the  same  to  creditors. 
Power  of  Attorney  to  Collect  and  Distribute  Monet  is  not  Revooul- 

BLB  after  Its  execation  by  collection  of  the  money. 

SliLTUTES   ESOULATIKO  TRANSFERS  FOR    BENEFIT  OF    CREDITORS    EmBRACK 

WITHIN  THEIR  PuRviEW  an  assignment,  created  by  power  of  attorney,  to 
collect  money  and  pay  it  to  creditors. 

Sgibe  facias.  The  plaintiffs,  Bagaley  &  Smith,  had  obtained 
judgment  in  foreign  attachment  against  Seatown.  The  defend- 
ants were  Watson  and  McCahan,  as  garnishees  of  Seatown.  The* 
plaintiffs,  who  were  creditors  of  Seatown,  had  issued  a  foreigik 
attachment,  which  was  executed  by  attachment  of  moneys  and 
effects  of  Seatown  in  the  hands  of  Watson  and  McCahan,  col- 
lected by  the  latter  by  virtue  of  a  power  of  attorney  given  them 
by  Seatown,  authorizing  them  to  collect  and  receive  all  money, 
debts,  goods,  etc.,  due  and  belonging  to  Seatown,  and  to  pay 
certain  amounts  in  a  prescribed  order  to  certain  persons,  and» 
finally,  to  pay  the  rest  of  the  creditors  pro  rata  out  of  the  balance 
of  the  assets  in  their  hands.  The  money  attached  was  claimed 
by  the  plaintiffs  and  by  the  creditors  named  in  the  power  of 
attorney.  The  court  below  held  that  the  power  of  attorney  wa» 
virtually  an  assignment,  but  that  it  should  have  been  recorded 
according  to  the  requisites  of  the  act  of  March  24, 1818.  and 
not  having  been  recorded,  the  fund  was  liable  to  attachment. 
Judgment  was  therefore  entered  for  the  plaintiffs,  and  this  entiy 
was  assigned  for  error. 

Acheson  and  McKennan,  for  the  plaintiffs  in  error. 

ChWf  for  the  defendants  in  error. 

By  Court,  Gibson,  C.  J.  An  assignment  of  a  chose  in  action 
or  of  a  fund  need  not  be  by  any  particular  form  of  words,  or 
particular  form  of  instrument.  It  leaves  the  legal  ownership 
and  consequent  right  of  action  in  the  assignor;  audit  has  there- 
fore been  treated  as  a  declaration  of  trust  for  the  assignee,  or  an 
agreement  that  he  shall  receive  the  money  to  his  own  use;  or, 
as  the  case  may  be,  to  the  use  of  the  persons  beneficially  con- 
cerned. Any  binding  appropriation  of  it  to  a  particular  use, 
by  any  writing  whatever,  is  consequently  an  assignment,  or 
what  is  the  same,  a  transfer  of  the  ownership;  and  that  it  may  be 
effected  by  a  letter  of  attorney  to  collect  and  distribute  so  as  1o 
be  good  against  an  attachment  by  particular  creditors,  was  ruled 
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by  this  court  in  The  United  States  v.  VqtLghan,  3  Binn.  400  [6 
Am.  Dec.  376],  and  Sharpless  v.  Welsh,  4  Dall.  280,  bo  that  the 
case  l>ef ore  ns  is  with  the  defendants  on  authori4;y.     The  diffi- 
culty, on  principle,  arises  from  the  revocable  nature  of  the  in- 
strument; whence  an  argument  that  if  the  principal  can  control 
the  money,  it  is  potentially  his  property,  and  subject  to  attach- 
ment, in  whatever  hands  it  may  be.     The  solution  of  it  is  that 
a  letter  of  attorney  is  not  revocable  after  it  has  been  executed; 
and  here  the  money  was  collected  and  ready  for  distribution  ac- 
cording to  the  terms  of  the  trust.     The  services  of  the  trustees, 
in  the  execution  of  it,  was  a  consideration  for  an  agreement 
which  would  have  prevented  the  donor  of  the  power  from  re- 
tracting it  had  he  been  disposed  to  do  so.     The  consideration 
of  trouble  was  certainly  as  potential  as  the  trifling  pecuniary 
one  inserted  in  formal  assignments.     If,  then,  the  letter  of  at- 
torney, and  the  acts  done  pursuant  to  it,  virtually  constituted 
an  assignment,  it  was  decisively  within  the  purview  of  the  stat- 
utes to  regulate  transfers  for  the  benefit  of  creditors;  else  those 
statutes  might  be  evaded,  and  the  pernicious  power  to  prefer  be 
retained  by  changing  the  form  of  the  instrument.     True,  it  was 
held  in  Blakey's  Appeal,  7  Pa.  St.  449,  that  judgments  given  to 
prefer  particular  creditors,  are  not  assignments  in  substance  or 
in  form;  but  they  could  not  be  made  so  by  any  construction, 
however  forced.     An  assignment  passes  the  property  imme- 
diately: a  judgment  enables  the  creditor  to  seize  it:  but  their 
operation  is  diverse.     Here  the  garnishees  had  the  property  for 
the  creditors,  by  force  of  an  irrevocable  power,  and  it  was  con- 
sequently subject  to  attachment. 
Judgment  affirmed. 

Assignment  for  Beitefit  of  Creditors,  how  Effected.— A  direction  to 
an  attorney,  in  whose  hands  notes  have  been  placed  for  collection,  authorizing 
him  to  apply  the  collections  to  the  payment  of  the  note  of  a  third  person,  a 
client  of  the  same  attorney,  is  an  actual  appropriation  of  the  fund*  or  an  irrev* 
ocable  verbal  assignment,  which  places  it  beyond  control  of  the  assignor: 
Alexander  v.  Adams^  47  Am.  Dec.  647.  The  principal  case  is  cited  in  FoZ- 
iance  v.  Miners*  lAfe  Ins,  Co,,  42  Pa.  St.  444,  to  the  point  that  the  form  of 
the  instrument  by  which  an  assignment  is  created  for  the  benefit  of  croditon 
is  not  inflexible.  An  instrument  in  the  shape  of  a  lease  of  a  railroad,  the 
proceeds  of  which  were  to  be  applied  to  certain  objects,  and  the  earnings  re- 
maining to  be  paid  to  certain  creditors,  is  an  assignment  for  the  benefit  of 
creditors,  and  the  road  being  property  in  possession,  and  the  earnings  poten- 
tial, both  interests  passed  to  and  Tested  in  the  assignee  for  the  purposes  of 
the  agreement:  BUtenbender  v.  Sunbttryetc.  H.  B.,  40  Id.  276,  citing  the 
principal  case.  But  an  arrangement  does  not  amount  to  an  assignment  in 
trust  for  creditors,  where  a  bank,  in  accordance  with  an  agreement  made 
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with  other  banks,  delivered  to  garnishees,  acting  on  behalf  of  the  latter,  cer- 
tain notes  and  biUs  as  collateral  security  for  an  advance  made  by  such  banks 
of  a  certain  snm  of  money  for  the  redemption  of  the  assignor  bank's  notes: 
Griffin  v.  Bogers,  4  Phila.  77,  distinguishing  the  principal  case.  In  Johnwn  t. 
OgUbeet  2  Id.  80,  the  principal  case  was  criticised,  the  court  saying,  that 
while  there  could  be  no  doubt  of  the  principles  laid  down,  that  when  tho 
power  has  been  once  executed  it  becomes  irrevocable  and  operates  as  an. 
aadgnment,  or  that  the  facts  justified  the  application,  they  would  perhapa 
have  been  more  properly  applied  by  a  jury  under  the  direction  of  a  judge,  or 
by  a  chancellor,  than  by  a  court  of  common  law  acting  on  a  special  verdict. 
Tlie  principal  case  was  also  distinguished,  in  that  where  A.  gives  B.  a  power 
of  attorney  to  collect  a  debt  due  him  from  C,  and  directs  part  of  the  proceeds 
to  be  paid  to  P.,  no  part  of  the  debt  being  collected,  there  is  no  assignment^ 
so  as  to  defeat  an  attachment  execution  issued  upon  a  judgment  against  A. 
And  in  Beans  v.  BuUiU,  57  Pa.  St.  231,  the  principal  case  was  also  criticised 
and  explained,  the  court  holding  that  it  went  very  far,  when  it  was  argued 
that  because  an  attorney  under  a  power  was  directed  to  apply  the  proceeds  of 
the  assets  of  a  partnership  to  the  payment  of  all  debts  of  the  firm,  the  cred- 
itors acquired  an  interest  under  the  power,  and  that  it  must  be  regarded  aa 
an  assignment  in  trust  for  them,  notwithstanding  the  power  passed  no  legal 
title.  The  principal  case  went  upon  the  ground  that  the  power  was  not  rev- 
ocable after  it  had  been  executed,  and  after  the  attachment  had  been  laid;, 
the  money  had  been  collected,  and  there  was  a  devotion  of  it  to  certain  cred- 
itors; it  might,  therefore,  be  held  an  appropriation  to  those  creditors. 

Revocation  of  Assiommxkts  for  Bbmbfit  of  Obbditobs,  by  assignor,, 
not  possible  after  it  has  once  taken  effect:  ScuU  v.  Beeves,  29  Am.  Dec.  703. 
See  the  subject  discussed  in  OaUey  v.  Hibbard,  44  Id.  425,  and  note. 

BxcN)RDiNG  OF  AssiOKHENTS  FOR  BENEFIT  OF  CREDITORS  required  in  Penn- 
sylvania within  thirty  days,  or  assignments  may  be  avoided  by  each  creditor 
proceeding  to  judgment  and  execution:  Seal  v.  Ih^ffy,  45  Am.  Dec.  691.  In 
Mcllree  v.  Ouy,  1  Phila.  489,  the  decision  of  the  principal  case  was  said  to 
show  that  the  object  of  the  legislature  was  to  compel  every  transfer  of  a 
debtor's  property  in  trust  for  his  creditors  to  be  placed  on  record,  whether  the 
assignment  be  legal  or  equitable,  and  without  regard  to  the  means  by  which 
it  is  effected.  If  a  debtor  places  property  beyond  the  reach  of  execution,  in 
trust  for  the  benefit  of  creditors,  it  is  within  the  spirit  of  the  acts  regulatings 
assignments  for  the  benefit  of  creditors,  and  the  provisions  of  those  acts  must 
be  complied  with:  Coi-n  Exch,  Nat.  Bank  v.  PhUa.  Trust  etc.  Ins,  (7o.,  11 
Id.  510;^ //ticcu  v.  Bailroad,  3  Id.  216;  Blabon  v.  Lewis,  3  Id.  455;  and  where- 
A.  executed  to  certain  attorneys  for  some  of  his  creditors  an  assignment  of 
numerous  claims  and  judgments,  " in  payment"  of  their  demands,  it  was  an. 
assignment  for  the  benefit  of  creditors,  and  not  having  been  recorded  within, 
thirty  days,  was  void  as  against  a  subsequent  attaching  creditor:  Wallace  v. 
Wainwrighty  87  Pa,  St.  267.  If  a  debtor  makes  an  assignment  for  the  benefit: 
of  creditors,  and  the  deed  becomes  void  as  to  creditors  generally,  by  reason^ 
of  its  not  being  recorded,  a  foreign  or  an  execution  attachment  may  bo  sup- 
ported: Heath  V.  Page,  63  Id.  123;  DrieAach  v.  Beeber,  34  Id.  154.  In  aUl 
the  foregoing  the  principal  case  was  cited. 
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OvEBHoi/r's  Appeal. 

[13  PMWILVAITU  8XI4TB,  923.) 
1*   n   COMPBTIMT    TO   PBOTS,  ON  DtSTRIBUTIOK  OF  PbOOEEDS  OtP  AH  BXX- 

ounoir  Salb,  that  the  property  sold  was  partnership  property,  and  that 
a  mere  joint  judgment  was  given  for  a  partnership  debt 

Appligatiok  by  appellant,  asking  that  an  auditor's  report  be 
Teferred  back,  or  that  the  court  direct  an  issue  to  enable  ap- 
pellant to  prove  that  the  estate  of  Blocher,  Shoemaker  &  Taylor, 
4n  certain  factory  property  sold  on  execution,  was  purchased  by 
them  as  partners  for  partnership  purposes,  and  that  his  judg- 
ment was  given  for  a  partnership  debt.  The  appellant's  judg- 
ment had  been  confessed  by  the  three  defendants  on  an  instru- 
ment for  the  payment  of  money,  while  the  judgments  of  the 
appellees  were  separate  judgments  against  Shoemaker.  The 
appellant  claimed  that  his  judgment  was  entitled  to  preference 
•over  the  separate  judgments  of  the  appellees,  and  made  an  affi- 
'<[avit,  the  substance  of  which  appears  in  the  opinion.  An  au- 
ditor had  been  appointed  to  distribute  the  proceeds  of  the  exe- 
*cution  sale,  and  his  report,  referred  to  above,  proposed  two 
iplans  of  distribution,  one  on  the  assumption  that  the  land  had 
ibeen  held  by  the  defendants  as  partners;  the  other  on  the  as- 
«umption  that  it  had  been  held  by  them  as  tenants  in  common. 
The  application  was  refused;  and  the  court  confirmed  the  latter 
plan  of  distribution,  in  language  appearing  in  the  opinion. 

jPaUerson  and  Howell^  for  the  appellant. 
¥eech^  contra. 

By  Court,  Rooebs,  J.  Under  the  act  of  1806  respecting  exe- 
'^utions,  if  any  fact  connected  with  the  distribution  of  the  estate 
filiall  be  in  dispute,  the  court  shall,  at  the  request  in  writing  of 
any  person  interested,  direct  an  issue  to  try  the  same.  This  act 
is  ruled  to  be  imperative  on  the  court,  and  a  refusal  error,  in 
Bichal  V.  Rank,  6  Watts,  140;  Beigari's  Appeal,  7  Watts  &  S.  267; 
Trimble's  Appeal,  6  Watts,  133;  and  in  Huling  v.  DrexeU,  7  Id.  126. 
But  it  is  said  that  it  is  not  the  duty  of  the  court  in  all  cases  to 
^^rant  an  issue :  that  the  act  was  not  intended  to  enable  a  litigious 
party  to  demand  an  issue  under  all  circumstances,  and  thus  take 
his  chance  before  a  jury  when  there  is  nothing  in  the  case  to  call 
for  its  intervention.  And  this  is  ruled  in  Dougherty* s  Estate,  9 
'Watts  &  S.  192,  193  [42  Am.  Dec.  326];  and  in  Dickerson  and 
haven's  Appeal,  7  Pa.  St.  255.  If  this  be  a  case  of  that  description 
ttat  there  were  no  facts  to  submit,  or  that  the  determination  of 
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the  facts  would  not  alter  the  result,  the  refusal  to  direct  one  issue 
'worked  no  injury;  and  consequently,  as  has  been  repeatedly 
ruled,  we  would  not  reverse  the  proceedings.  The  controversy 
in  this  case  is  between  separate  and  partnerships  creditors,  as  to 
the  distribution  of  proceeds  arising  out  of  the  sale  of  property 
alleged  to  be  held  in  partnership.  In  the  distribution  of  the 
money  two  facts  are  material.  Was  the  judgment  of  the  appel- 
lant a  judgment  against  the  persons  named  in  their  individual 
or  partnership  characters,  and  was  the  property  sold  partner- 
ship property?  In  view  of  these  facts,  which  are  undoubtedly 
material  in  their  distribution,  the  appellant  filed  an  affidavit, 
setting  forth  that  the  factory  property  at  New  Haven,  sold  by 
the  sheriff  as  the  property  of  Blocher,  Shoemaker  &  Taylor, 
the  proceeds  of  which  are  now  the  subject  of  distribution,  was 
pTuxshased  by  Blocher,  Shoemaker  &  Taylor,  as  partnership 
property,  and  for  the  purpose  of  carrying  on  business  by  them 
as  partners  for  the  manufacture  of  woolen  goods,  and  that  after 
the  purchase  aforesaid  the  defendant  knows  that  they  held  it  as 
partnership  property.  The  appellees  contend  that  the  affida- 
vit does  not  allege  that  his  debt  was  a  partnership  debt,  and 
consequently  the  only  issue  which  the  jury  would  have  to  try 
would  be  whether  or  not  the  property  sold  was  partnership 
property,  and  that  this  would  have  left  the  question  whether 
Overholt  should  be  preferred  over  other  separate  creditors  as  un- 
determined as  before,  and  consequently  would  have  no  effect  in 
changing  the  manner  of  distribution.  That  the  affidavit  in  this 
particular  is  defective  must  be  conceded;  and  if  the  case  rested 
here,  there  would  be  no  cause  for  reversal,  as  no  injury  was 
done  the  appellant.  But  that  the  request  was  not  confined  to 
an  issue  to  try  whether  the  property  sold  was  partnership  prop- 
erty, would  seem  to  be  pretty  plain.  On  the  thirty-first  of  De- 
cember, 1847,  we  found  this  entry  signed  by  the  learned  judge 
who  heard  the  case.  The  counsel  for  H.  D.  Overholt  ask  the 
court  to  refer  this  report  back  to  the  auditor,  or  to  direct  an 
issue  to  enable  him  to  prove  that  the  property  sold  was  pur- 
chased by  the  defendants  as  partners  for  partnership  purposes, 
as  is  stated  in  the  affidavit  of  H.  D.  Overholt  and  in  his  appli- 
cation for  an  issue  this  day  filed,  and  that  the  judgment  number 
90,  September  term,  1844,  was  given  for  a  partnership  debt. 
An  d  what  renders  it  certain  that  the  application  for  an  issue 
was  intended  for  a  double  purpose,  is  that  the  court  declined  to 
grant  the  application  because  it  was  believed  **  that  the  distri- 
butiDn  must  be  made  to  the  judgments  as  they  appear  on  the 
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record;  that  fcheir  character  can  not  be  altered  by  parol  proof, 
and  the  distribution  will  be  the  same  in  the  opinion  of  the 
court,  whether  the  defendants  held  the  property  as  tenants  in 
common  or  as  partners:  the  judgments  all  appear  upon   the 
record  as  of  the  same  character  as  ordinary  judgments  against 
the  defendants."    It  is  perfectly  plain  the  court  understood  the 
application  as  a  demand  of  an  issue  to  try  whether  the  judgment 
number  90,  September  term,  1844  (the  Overholt  judgment),  wai" 
given  for  a  partnership  debt.     Without  this  it  is  impossible  ta 
understand  the  reason  assigned  for  refusing  to  grant  the  issue 
and  confirming  the  distribution  made.     With  that  explanation 
the  remark  of  the  judge  is  perfectly  intelligible,  and  if  right  in 
his  idea  that  the  distribution  must  be  made  to  the  judgments  as 
they  appear  on  the  record,  and  that  their  character  can  not  be 
altered  by  parol  proof,  there  would  be  nothing  wrong  in  re- 
fusing to  direct  an  issue.     The  issue  could  produce  no  possible 
beneficial  effect  to  the  appellant,  and  of  course  there  would  be 
nothing  of  which  he  could  complain.    But  that  the  court  was 
mistaken  in  that  view  of  the  case  would  seem  to  be  plain  on  the 
authorities  cited.     Thus,  where  one  of  two  partners  gives  bond 
for  the  payment  of  borrowed  money;  the  other  witnesses  it;  the 
money  is  entered  in  the  cash-book  of  the  partnership;  a  joint 
commission  taken  out;  the  obligee  is  entitled  to  be  admitted  as 
a  creditor:  Ex  parte  OUberi  Brown,  cited  1  Atk.  226.     So  when 
money  is  raised  for  partnership  purposes  by  bills  drawn  by 
one  of  the  firm,  the  person  discounting  them  can  sustain  his 
claim  against  the  joint  estate  for  the  money  received  by  the 
firm:  Bradley  v.  MUlar,  1  Rose,  273;  Ex  parte  Langston,  Id.  27; 
Caiy  on  Partnership,  90.    The  object  of  the  application  is  for 
liberty  to  show  that  the  bond  was  given  by  defendants  as 
partners  and  for  a  partnership  debt.     We  see  nothing  in  the 
proposal  contradicting  the  judgment,  but  a  mere  explanation. 
A  firm  may  exist,  as  is  correctly  said,  and  often  does,  without 
being  designated  by  any  name,  and  in  bringing  suit  against  a 
firm  of  that  kind  it  is  sufficient  to  designate  the  names  of  the 
parties,  as  in  this  case,  and  it  is  unnecessary  to  allege  the  exist- 
ence of  a  partnership  firm.     In  Davis  v.  JbboU,  2  McLean,  29, 
it  was  decided  that  in  an  action  against  the  maker  of  a  note 
signed  A.  and  B. ,  it  is  unnecessary  to  allege  a  partnership  between 
the  makers.    It  is  only,  as  is  ruled  in  Palmer  v.  Stephens,  1  Denio, 
471,  and  Bank  of  Rochester  v.  Monteaih,  Id.  402  [43  Am.  Dec. 
681],  when  partners  have  a  partnership  name,  that  they  will  be 
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bound  only  by  that  name.    For  the  reasons  given,  we  are  of 
opinion  that  there  was  error  in  refusing  to  direct  an  issue. 

Proceedings  reversed  and  remitted,  with  directions  to  award 
an  issne. 

Rkal  Estate  Pubohased  bt  Firm  as  Partnebship  Psop£BTY  is  liable  to^ 
the  payment  of  partnership  debts:  Divine  v.  Jt/t^cAum,  41  Am.  Dec.  241;  bat 
sec  Wheatley^s  Hein  v.  Ccd/umn,  37  Id.  654,  and  cases  in  note;  and  judgments 
against  the  firm  for  partnership  debts  are  payable  out  of  the  proceeds  of  a 
•herifif 's  sale,  in  preference  to  judgments  against  the  partners  individually: 
Erwin's  Appeal,  29  Pa.  St.  538;  AbboU*s  Appeal,  50  Id.  238;  both  citing  the 
principal  case.  Partnership  property  must  first  be  applied  to  payment  of 
partnership  debts:  Dob  v.  HaUey,  8  Am.  Dec.  293;  Morgan  v.  His  Creditors, 
20  Id.  262;  Doner  y.Slauffer,  21  Id.  370;  Dowden  \,Schatull,  23  Id.  170; 
Wilder  v.  KeeUr,  23  Id.  781;  Egherls  v.  Wood,  24  Id.  236;  Grottvenor  v.Austin*s 
Adm'rs,  25  Id.  743,  and  note;  Morrison  v.  Blodgett,  29  Id.  653;  Payne  v. 
Matthews,  Id.  739;  Dyer  v.  Clark,  39  Id.  697;  Ladd  v.  GriswoUl,  46  Id.  443; 
Buchan  v.  Svmnery  47  Id.  305,  and  note;  but  see  Reed  v.  Sli^pardson,  19  Id. 
697. 

Ths  principal  case  is  fitrther  cited  in  Rice*s  Appeal,  79  Pa.  St.  182, 
on  the  question  of  distribution  of  a  fnnd  in  court;  and  in  Souder*s  Appeal,  57 
Id.  503,  on  the  point  that  an  issne  nnder  the  act  of  1836  is  demandable  of 
right,  at  any  time  before  the  decree,  to  try  certain  facts  arising  on  the  distri- 
bation  of  money  from  a  sheriff's  sale. 


MoMahon  v.  Sloak. 

[12  FsMKVTLVAmjL  8tatx»  229.). 

Purchaser  of  Personal  Property  Acquires  No  Better  Title,  in  general*, 
than  that  of  his  vendor. 

Acts  of  Ownership  by  Possessor  of  Chattel,  Inconsistent  with  An- 
other's Ownership,  must  be  brought  to  the  knowledge  of  the  true  owner 
to  divest  him  of  title. 

Declarations  Made  by  Owner  of  Chattel,  Inconsistent  with  his^ 
Ownership,  will  not  Divest  Him  of  Title,  unless  acted  upon  by  the 
purchaser. 

Tboyeb  for  a  horse.  The  evidence  showed  that  the  horse 
belonged  to  the  plaintiff,  by  whom  it  had  been  loaned  to  his 
son,  to  be  used  on  a  neighboring  farm.  The  son  used  the  horse, 
and  spoke  of  it  as  his  own,  and  it  was  generally  so  considered 
by  the  neighbors.  He  had  also  once  offered  to  sell  or  barter  it. 
Tlie  plaintiff  had  several  times  casually  spoken  of  it  as  belong- 
ing to  his  son,  and  had  once  denied  his  own  ownership  of  it. 
The  son  sold  the  horse  to  the  defendant,  and  this  action  was 
brought  by  the  father,  claiming  ownership.  The  question  of 
original  ownership  was  left  to  the  jury,  under  instruction  that 
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tinless  ihe  declarations  of  the  father  induced  the  defendant  to 
purchase,  the  plaintiff,  if  in  fact  the  owner,  might  recover. 

Purviance  and  SuUiyan,  for  the  plaintiff  in  error. 

Smith,  contra. 

Bj  Court,  Bell,  J.  It  is  said  to  be  a  fundamental  principle 
of  our  law  of  personal  property,  that  no  man  can  be  divested  of 
it  without  his  own  consent;  and  consequently,  even  an  honest 
purchaser,  under  a  defective  title,  can  not  resist  the  claim  of 
the  true  proprietor.  The  maxim  that  '*  no  one  can  transfer  to 
another  a  better  title  than  he  has  himself  "  obtains,  in  the  civil 
as  well  as  the  common  law :  Pothier,  Traite  du  Contrat  du  Vente, 
1,  n.  7;  Ersk.  Inst.  418;  and  hence  it  is  now  recognized  every- 
where in  civilized  Europe,  for  **  a  sale  ex  vi  termini  imports 
nothing  more  than  that  a  bona  fide  purchaser  succeeds  only  to 
the  rights  of  the  vendor:"  2  Kent's  Com.  324;  SaUuj^  v.  EvereU, 
120  Wend.  276  [32  Am.  Dec.  541].  In  England,  an  exception  is 
acknowledged  in  favor  of  sales  effected  in  market  overt;  but,  aa 
in  this  country  we  have  not  adopted  their  notion  of  markets  overt, 
every  transfer  of  chattels  is  with  us  to  be  considered  in  reference 
to  the  general  law  I  have  stated.  This  doctrine  was  anxiously 
discussed  and  considered  in  the  leading  case  of  Lickbarrow  v. 
Mason,  by  the  various  courts  through  which  it  passed:  2  T.  B. 
683;  S.  C,  1  H.  Black.  357;  S.  C,  5  T.  R.  367;  and  though  it 
was  finally  established  as  an  exception,  under  the  qualified 
negotiability  of  bills  of  lading,  the  concession  was  everywhere 
made  that,  in  the  words  of  Lord  Loughborough,  **  mere  pos- 
session, without  a  just  title,  gives  no  property,  and  the  person 
to  whom  such  possession  is  transferred  by  delivery  must  take 
the  hazard  of  the  title  of  its  author."  In  accordance  with  this 
principle,  it  was  held  in  WUkinaon  v.  King,  2  Camp.  335,  and 
Loeachman  v.  Machin,  2  Stark.  311,  that  if  a  bailee  for  a  special 
purpose,  pass  the  goods  to  another  in  contravention  of  that  pur- 
pose, the  true  owner  may  assert  his  property  by  action,  though 
the  transfer  be  a  bona  fide  purchase,  without  notice.  Going 
perhaps  a  step  further,  it  was  held  in  Eoare  v.  Parker,  2  T.  R. 
^76,  that  a  pledge  of  plate,  by  one  having  a  life  interest  therein, 
did  not,  after  the  death  of  the  pledgor,  biud  the  remainder- 
man, who  was  permitted  to  recover  the  goods  pawned  without 
repayment  of  the  money  advanced  upon  them  by  the  pawnee, 
though  the  latter  had  no  notice  of  the  settlement.  The  case 
was  thought  to  be  a  hard  one,  but  the  court  observed:  **This 
point  is  clearly  settled,  and  the  law  must  remain  as  it  is,  uutil 


Digitized  by 


Google 


Sept.  1849.]  McMahon  v.  Sloan.  603 

the  legislature  think  fit  to  provide  that  the  possession  of  snch 
chattels  is  proof  of  ownership."  This  protection  of  the  tme 
owner  was,  perhaps,  carried  still  further  in  FreacoU  v.  De  Forest, 
16  Johns.  159,  where  it  was  ruled  that  a  sale  under  a  distress 
for  rent,  where  no  rent  was  due,  passed  no  property  to  the  pur- 
chaser. 

The  adjudications  of  the  same  court  furnish  other  signal  in- 
stances of  the  application  of  this  doctrine.  Among  them  may 
be  noticed  WiUiama  v.  Merle,  11  Wend.  80  [25  Am.  Dec.  604]. 
In  that  case  the  captain  of  a  tow-boat,  through  mistake,  carried 
from  the  warehouse  of  his  principal  four  barrels  of  pot  and 
pearl  ashes,  belonging  to  another.  On  arriving  at  his  place  of 
-destination,  he  informed  the  clerk  of  his  principal  of  the  error, 
and  delivered  the  property  to  him.  The  latter,  deeming  it  best 
for  the  interest  of  the  owners,  caused  the  ashes  to  be  appraised 
and  sold  to  the  defendant,  who  purchased  as  the  agent  of  an- 
other. In  an  action  brought  about  a  year  after,  by  the  owner, 
it  was  held,  that,  as  neither  the  captain  nor  the  clerk  had  •any 
property  in  the  ashes^  they  could  convey  none  to  the  plaintiff; 
and  as  the  gist  of  the  action  was  the  disposing  of  another  man's 
property  without  his  consent,  it  was  of  no  account  to  say  that 
they  acted  under  the  instructions  of  another,  who  himself  had 
no  authority.  Another  instance  is  found  in  Ripley  v.  OelsUm,  9 
Johns.  201  [6  Am.  Dec.  271].  The  plaintiff  had  purchased  a 
livery  stable,  and  put  it  into  the  hands  of  A.  to  carry  on  the 
business,  as  his  agent.  He  afterwards  purchased  a  coach  which 
was  added  to  the  establishment,  and  subsequently  run  as  a  pub- 
lic carriage  in  the  name  of  A.  The  sign  of  the  liveiy  stable  bore 
A.'s  name  as  proprietor,  and  was  advertised  as  his.  The  coach 
was  taken  in  execution  by  A.'s  creditors,  and  sold  to  the  de- 
fendant, and  in  an  action  brought  by  the  owner,  it  was  deter- 
mined that,  as  A.  was  the  inere  agent  of  the  plaintiff,  no  property 
in  the  coach  passed  by  delivery  to  him,  and  unless  the  posses- 
sion was  fraudulent  and  intended  for  colorable  purposes,  it  was 
not  liable  to  the  execution  of  A.'s  creditors.  The  same  law  ob- 
tains in  Massachusetts,  as  is  evidenced  by  VincerU  v.  Cornell,  13 
Pick.  294  [23  Am.  Dec.  683];  and  our  own  case  of  Vandyke  v. 
Christ,  7  "Watts  &  S.  374,  very  properly  confines  the  doctrine 
<»f  constructive  fraud  to  sales  of  chattels  where  the  vendor  re- 
tains the  possession;  and  shows  that  delivery  at  the  time  of  sale 
is  required,  not  by  the  common  law,  but  by  a  free  interpretation 
of  the  statutes  of  13  and  27  Elizabeth,  the  first  of  these  having 
been  made  to  avoid  collusive  transfers  of  the  legal  ownership, 
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in  protection  of  the  vendor's  creditors,  and  the  latter,  perform- 
ing the  same  office  in  favor  of  bona  fide  purchasers.  But  the 
statutes  and  the  law  deduced  from  them  have  no  application  to 
bailments  of  chattels,  whether  for  carriage,  for  work  to  be  per- 
formed upon  them,  for  temporary  use  under  a  contract  of  hir- 
ing or  by  way  of  loan,  or  for  any  other  specific  purpose,  where 
the  object  of  the  parties  was  not  to  pass  the  property  in  the 
thing,  to  the  bailee:  Lechj  v.  McDermoUy  8  Serg.  &  R.  500. 

In  SaltuH  V.  Everett,  20  Wend.  366  [32  Am.  Dec.  641],  a  lead- 
ing case  on  the  subject  in  New  York,  which  commenced  in  the 
superior  court  of  the  city  of  New  York,  passed  through  the 
supreme  court,  and  was  finally  determined  by  the  high  court  of 
errors  and  appeals.  Chief  Justice  Jones,  of  the  city  court,  pro- 
pounded as  a  general  rule,  the  proposition  that  ''  a  purchaser 
(from  the  possessor  of  chattels),  for  a  fair  and  valuable  consid- 
eration, in  the  usual  course  of  trade,  without  notice  of  any  con- 
flicting claim,  or  any  suspicious  circumstances  to  awaken  in- 
quiry or  to  put  him  on  his  guard,  will  be  protected  in  his 
purchase,  and  unaffected  by  any  latent  claim."  The  supposed 
general  rule  was  the  foundation  of  his  decision  against  the 
plaintiff,  and  he  enforced  it  by  observing,  that  if  the  purchaser 
"  has  notice  of  any  circumstance  tending  to  show  that  others 
are  interested  in  the  property,  he  buys  at  his  peril,  and  his  title 
will  be  invalid  against  the  true  owner."  But  both  the  appellate 
tribunals  derived  the  effect  thus  attributed  to  the  absence  of 
notice  and  the  possession  of  the  bailee,  and  put  the  case  upon 
the  general  inviolability  of  actual  ownership.  The  judgment  of 
the  court  of  the  last  resort  was  pronounced  by  Chancellor  Wal- 
worth, and  it  was  ably  seconded  by  Mr.  Senator ^Yerplanck, 
who,  in  an  opinion  marked  by  much  learning  and  research,  vin- 
dicated the  principle  which  generally  recognizes  the  right  of  the 
true  owner,  at  the  peril  of  a  purchaser  from  one  without  title, 
though  apparentiy  clothed  with  the  ju8  disponendi.  He  shows 
the  general  conclusion  from  the  authorities  to  be  that  *'  the  titie 
of  property  in  things  movable,  can  pass  from  the  owner  only 
by  his  own  consent  and  voluntary  act,  or  by  operation  of  law.*' 
There  are,  it  is  true,  exceptions  to  this  rule,  strongly  intrenched 
in  equitable  grounds,  and  as  firmly  established  as  the  rule  itself. 
In  the  opinion  to  which  I  have  just  referred,  the  authorities  that 
establish  these  exceptions  are  reviewed  and  grouped  into  two 
distinct  classes.  The  first  of  these  relates  to  money,  cash,  bank 
bills,  checks,  and  notes,  and  whatever  else  comes  under  the  no- 
tion of  currency.     This  is  **  by  reason  of  the  course  of  trade, 
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■wliich  creates  a  property  in  the  holder."    From  the  very  nature 
of  the  thing,  "  they  pass  by  delivery  only,  and  are  considered 
as  cash,  and  the  possession  always  carries  with  it  the  prop- 
erty:"   Anonymous,  1  Salk.  126;  MUler  v.  Jiace,  1  Burr.  462; 
Peacock  v.  BhodeSy  2  Doug.  636,  where  Lord  Mansfield  observed 
that  to  apply  the  general  doctrine  that  an  assignee  takes  the 
things  assigned,  subject  to  all  the  equity  to  which  the  original 
X>arty  was  subject,  to  bills  and  notes,  would  stop  their  currency. 
And  in  MUler  v.  Race,  in  reply  to  an  attempted  analogy  in  this 
particular  between  chattels  and  notes,  he  observed:  '*  The  whole 
fallacy  of  the  argument  rests  upon  comparing  bank  notes  to 
what  they  do  not  resemble,  and  what  they  ought  not  to  be  com- 
})ared  to,  viz.,  goods  or  securities  or  documents  for  debts,"  etc. 
The  second  class  of  exceptions  is  said  to  consist  of  those  cases 
only,  where  the  true  owner,  by  his  own  direct  voluntary  act, 
confers  upon  the  person  from  whom  the  bona  fide  vendee  de- 
rives title,  the  apparent  right  of  property,  as  owner,  or  of  dis- 
posal, as  agent.     This  class  has  heretofore  been  confined  to 
well-ascertained  instances.     The  first  is  where  the  owner,  with 
the  intention  of  sale,  parts  with  the  property,  though  under 
fiuch  circumstances  of  fraud  as  would  authorize  him  to  recall 
the  possession  of  the  thing  from  the  hands  of  his  vendee.     Of 
this,  Farker  v.  Patrick,  6  T.  R.  175;  Mowrey  v.  Wahh,  8  Cow. 
243;  and  Boot  v.  French,  13  Wend.  572,  may  be  cited  as  exam- 
ples. 

Another  instance  is,  where  by  his  own  act  or  consent  he  has 
given  to  another  such  evidence  of  the  right  of  disposition,  as 
according  to  the  custom  of  trade,  or  the  common  understanding 
of  the  world,  usually  accompanies  such  authority.  This  is  the 
case  with  a  consignee  in  a  general  bill  of  lading,  famished  by 
the  owner,  which,  according  to  the  law  of  trade,  authorizes  the 
consignee  to  transfer  the  goods  consigned  to  a  bona  fide  pur- 
cliaser;  so  that  a  fair  holder  of  the  bill  indorsed  by  the  con- 
signee, is  invested  with  all  the  rights  of  property  which  were  of 
'  the  consignor.  But  if  the  bill  of  lading  be  not  given  or  au- 
thorized by  the  true  owner,  the  consignee  can  not  transfer  the 
goods,  no  matter  how  fair  the  transaction  may  appear  on  its 
face,  and  though  the  owner  intrusted  the  goods  to  the  party 
who  caused  the  bill  to  be  made,  for  the  purpose  of  transporta- 
tion: SaUm  V.  Everett,  20  Wend.  360  [32  Am.  Dec.  541]. 

Again:  it  is  said  an  owner  may  lose  the  right  of  pursuit  as 
against  purchasers,  by  exhibiting  to  the  world  a  third  person 
as  liaving  power  to  dispose  of  his  goods,  either  by  giving  him 
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direct  authority  or  conferring  an  implied  one.  An'  impliecl 
authority  may  be  inferred  from  recognition  and  ratification  of 
prior  similar  dealings,  thus  holding  out  the  person  as  author- 
ized to  sell;  by  permitting  another  person  with  full  knowledge 
of  the  facts,  to  deal  with  the  chattels  as  his  own  in  his  transac* 
tions  with  third  persons,  thus  creating  an  inference  that  they 
actually  belong  to  the  party  in  possession;  and  by  putting  them 
into  another's  custody  whose  common  business  it  is  to  sell: 
Pickering  v.  BiLsk,  15  East,  44;  though  merely  sending  them  to 
a  wharf  where  such  goods  are  usually  sold,  will  not  validate  an 
unauthorized  sale  made  by  the  wharfinger:  Wilkinson  v.  King,  2 
Camp.  335. 

So  far  as  I  am  at  present  advised,  the  enumeration  I  have  re- 
peated includes  every  recognized  exception.  TThen  these  are 
out  of  question,  the  general  law  that  ''whoever  deals  with  an 
agent  or  other  bailee  constituted  for  a  special  purpose,  deals  at 
his  peril  when  the  bailee  passes  the  precise  limits  of  his  power,'* 
has  again  place.  In  the  case  in  hand,  the  jury  has  found  the 
horse  in  litigation  belongs  to  the  plaintiff  below.  The  ques- 
tion then  is,  do  the  facts  in  proof  bring  the  case  within  the 
circle  of  any  of  the  exceptions  to  the  rule,  which  protects  the 
true  owner?  The  only  one  of  them  having  any  apparent  affinity 
to  it  is  that  predicated  upon  a  voluntary  permission  to  the  bailee 
to  deal  with  the  thing  as  his  own.  But  we  think  the  defendant 
below  failed  to  place  his  defense  within  its  protecting  influence. 
There  is  no  proof  that  the  son  dealt  with  the  horse  as  his  own, 
further  than  to  uee  him  in  his  business  of  farming,  with  the 
permission  of  the  father.  This  was  the  very  object  of  the  loan; 
an  object,  the  legality  of  which  can^  not  be  disputed.  These 
loans  of  personal  prpperty  by  a  father  to  his  sons  commencing 
the  world,  are  of  very  usual  occurrence,  and  there  is  happily 
notbing  in  the  policy  of  the  law  forbidding  them.  Their 
validity  does  not  depend  on  the  period  of  enjoyment.  They 
may  be  of  longer  or  shorter  continuance,  as  the  necessities  of 
the  borrower  may  require,  and  the  good  will  of  the  lender  per- 
mit. Mere  lapse  of  time,  without  more,  will  not  change  the 
relative  rights  of  the  parties,  though  doubtless  it  may  enter  into 
the  estimate  when  weighing  their  intention .  In  this  instance  the 
possession  of  the  animal  was  alternate  or  mixed,  the  father  using 
him  whenever  his  convenience  required.  But  had  it  been  other- 
wise, we  have  seen  that  mere  possession  in  a  third  person,  how- 
ever exclusive,  is  in  itself  insufficient  to  work  a  change  of  prop- 
erty.    It  was  therefore  incumbent  on  the  defendant  to  show 
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that  the  son  was  invested  by  the  father  "^ith  some  other  indicia 
€fi  right,  on  the  faith  of  which  the  defendant  acted.  Had  the 
son  been  in  the  habit  of  offering  the  horse  as  his  own,  for  sale- 
or  exchange,  with  the  knowledge  of  the  father,  the  rights  of  tho 
former,  as  owner,  would  probably  be  postponed  in  favor  of  the^ 
purchaser.  We  have,  however,  no  evidence  of  such  habit  and 
knowledge.  The  only  proof  is,  that  the  son  once  proposed  to 
sell  or  barter  the  animal,  and  frequently  spoke  of  him  as  his 
own.  But  we  do  not  know  that  the  father  was  aware  of  these^ 
facts.  So,  too,  the  father  sometimes  referred  to  the  horse  as 
Leslie's;  yet  we  have  no  evidence  that  this  was  communicated 
to  the  defendant,  or  in  the  slighest  degree  contributed  to  mis- 
lead him.  Without  some  such  evidence,  it  appears  to  us  it 
would  be  going  too  far  in  a  direction  opposite  to  the  tide  of  au- 
thority, to  attribute  to  casual  expressions  of  very  common  use- 
in  the  country,  under  similar  circumstances,  the  power  of  work- 
ing a  deprivation  of  property.  The  owner  ought  certainly  not 
to  be  affected  by  the  unknown  and  unauthorized  declarations  of 
the  agent,  nor  ought  the  purchaser  to  found  a  right  in  himself, 
upon  the  loose  saying  of  the  owner,  of  which  the  former  never 
heard.  Had  he  shown  that  he  acted  on  the  faith  of  these, 
attributing  property  to  the  son,  or  even  that  they  were  com- 
municated to  him,  thus  furnishing  a  ground  of  fair  inference, 
there  might  have  b^n  sufficient  warrant  for  the  application  of 
the  equitable  rule  that,  where  one  of  two  innocent  persons  must 
suffer  a  loss,  he  shall  bear  it  who,  by  his  indiscretions,  occa- 
sioned it. 

This  is  the  light  in  which  the  question  presented  itself  below; 
and  when  we  recur  to  the  stringency  of  the  rule  protective  of 
the  true  owner,  and  the  clearness  with  which  an  exception  must 
be  made  out,  we  can  not  say  the  learned  judge  who  tried  the 
cause  committed  an  error  in  that  particular  of  his  charge,  to 
which  exception  is  taken  here. 

In  determining  who  shall  bear  the  wrong  inflicted  by  tho 
fraud  of  a  third  person,  the  line  of  distinction  must  be  drawn 
somewhat  arbitrarily;  and  it  is  certainly  safest  to  adhere  to  the 
general  rule  of  property,  leaving  him  who  would  escape  it,  to 
establish  a  clear  exception  in  the  particular  case.  In  this  the 
defendant  has  failed. 

Judgment  affirmed. 

CouLTEB,  J.,  dissented. 

PUBCHASER  OF  GoODS  FROM  OnE  HAVING  NEITHER  TiTLE  NOR  AUTHORITV 

TO  Sell  acquires  no  title:  SaUus  r.  Evtrett,  32  Am.  Dec  541 ;  Wheelwright  y^ 
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Depeyster,  3  Id.  345;  WUUamB  v.  MerU,  25  Id.  604,  and  note,  where  the  rale 
ood  exoeptions  are  fully  conridered.  The  priDcipal  case  is  cited  and  followed 
in  Quinn  v.  Davis,  78  Pa.  St  18,  where  D.  deposited  a  piano  for  storage  with 
K.,  who  boaght  and  sold  seoond-hand  famitore  at  auction  and  reoeiyed  goods 
on  storage;  K.  had  the  piano  sold  at  auction,  and  Q.  booght  it  bona  fide,  at  a 
fair  sale,  without  knowing  who  was  the  owner;  AeU,  D.  ooold  recover  the 
viaaofrom  Q. 


Allen  v.  Maolellan. 

[13  PxmnTLVAiiXA.  State,  838.) 
Dmrxb  of  DnroBGi  Obtained  bt  Fraud  mat  bb  Vacated  at  Subsb- 

guBKT  Term  by  court  of   common  pleas,  although  a  marriage  was 

contracted  on  its  faith,  and  issue  bom. 
Obdbr  Vaoatinq  Deobeb  of  Divobcb  for  Fraud  is  Conclusivb  aftkk 

Expiration  of  Tike  for  Appeal,  although  the  record  does  not  show 

that  proof  of  fraud  was  made. 

Cebtifioatb  from  nisi  prius.  Assumpsit  against  maker  of 
promissory  note.  The  note  had  been  made  December  5,  1845, 
in  favor  of  Lucretia  Bleecker,  and  was  indorsed  by  her  second 
husband,  Wheatley,  to  the  plaintiff,  on  January  16,  1846.  The 
right  of  the  phiintiff  depended  upon  Wheatley's  authority  to 
indorse  the  note  as  the  husband  of  the  payee.  A  libel  for 
divorce  had  been  filed  in  1845  in  the  court  of  common  pleas  of 
Philadelphia,  by  Lucretia  Bleecker,  alle^g  desertion  and 
cruel  treatment,  and  a  decree  of  divorce  was  entered  November 
22,  1845.  Wheatley,  on  the  faith  of  this  decree,  married  Mrs. 
Bleecker,  on  the  twelfth  of  January,  1846,  and  an  issue  was 
bom  on  November  4th  of  the  same  year.  On  February  13, 1846, 
Bleecker  applied  to  the  court  to  vacate  the  decree,  the  applica- 
tion denying  the  allegations  of  the  libel,  and  averring  that  the 
libelant  had  been  previously  guilty  of  adultery.  Notice  of  the 
application  was  served  at  the  reputed  residence  of  the  libelant, 
the  libelant  being  at  the  time  absent  from  the  state.  On  the 
seventh  of  March,  1846,  the  court  ordered  the  decree  annulled, 
on  the  ground  that  it  was  obtained  by  fraud  and  imposition  on 
the  court,^  but  the  record  did  not  show  that  any  proof  had  been 
made,  or  that  the  libelant  appeared.  The  court  gave  judgment 
for  the  plaintiff. 

W.  L.  Hirst  and  Lambert,  for  the  appellant. 

Bandal,  contra. 

By  Court,  Gibson,  0.  J.  The  case  which  most  distinctly 
recognizes  the  power  of  a  spiritual  court  to  vacate  its  sentence 
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when  obtained  by  imposition  is  Frudham  v.  PhiUips,  stated  in 
Meadows  v.  The  Ihichess  of  Kingston,  2  Amb.  763,  and  rather 
more  fully  in  1  Harg.  Tracts,  456,  note.  It  was  tried  before 
Chief  Justice  Willes  in  1737;  and,  though  a  nisi  prius  decision, 
it  was  quoted  with  approbation  by  Lord  Apsley.  To  show  ]>y 
analogy  that  the  sentence  in  a  suit  of  jactitation  of  marriage  is 
conclusive  in  a  common-law  action,  the  chief  justice  took  a 
distinction  founded  on  the  common-law  principle,  that  a  party 
to  a  fraudulent  judgment  can  reverse  it  only  directly,  but  that 
II  stranger  may  reverse  it  collaterally,  by  pleading  and  evidence. 
"  Who  ever  Imew,"  he  said,  •*  a  defendant  plead  that  a  judg- 
ment against  him  was  fraudulent  ?  He  must  apply  to  the  court; 
and  if  both  parties  colluded,  it  was  never  known  that  either  of 
them  could  vacate  the  judgment.  Here  the  defendant  was 
party  to  the  sentence;  and  whether  she  was  imposed  upon,  or 
she  joined  in  deceiving  the  court,  this  is  not  the  time  and  place 
for  her  to  redress  herself.  She  may,  if  she  has  occasion,  aj)- 
peal,  or  apply  to  the  proper  judge."  So  was  it  with  the  legit- 
imate husband  in  the  case  under  consideration.  JUhe  time  for 
appeal  had  gone  by,  and  he  applied  to  the  only  tribunal  that 
was  open  to  him.  Chief  Justice  Willes  does  not  intimate  how 
it  ought  to  proceed  on  the  application;  but  it  must  necessarily 
be  by  summary  examination  and  order.  In  Bac.  Abr.,  Er- 
ror, I.  6,  the  remedy  for  a  surreptitious  judgment  at. common 
law,  is  said  to  be  a  writ  of  error  coram  nobis ;  but  JRonney  v. 
Bobinson,  2  Boll.  Abr.  724,  which  is  cited  for  it,  leans  the  other 
way.  If  a  clerk  of  the  king's  bench,  it  was  there  said,  enter 
judgment  against  an  order  by  a  judge  of  the  court,  it  may  be 
vacated  at  a  subsequent  term.  If  by  writ  of  error,  it  would 
liave  been  unnecessary  to  say  anything  about  the  time;  and  the 
meaning  undoubtedly  is,  that  such  a  judgment  may  be  vacated 
sitev  the  term,  just  as  if  the  record  were  still  in  the  breast  of 
the  court.  That  case  shows  that  the  principle  of  Frudham  v. 
Phillips,  2  Amb.  763,  is  a  general  one,  and  applicable  alike  to 
ecclesiastical  sentences  and  common-law  judgments.  It  has  no 
relation  to  the  doctrine  of  amendments,  which  make  the  record 
speak  a  language  it  did  not  speak  before:  the  vacation  is  a  new 
And  independent  judgment,  of  which  the  recorded  entiy  is  its 
appropriate  evidence.  If  it  can  be  entered  only  on  a  writ  of 
error,  what  is  to  be  done  with  a  surreptitious  sentence  of  an 
ecclesiastical  court,  to  which  no  such  writ  lies?  As  imposition 
on  it  would  else  be  without  the  means  of  correction,  it  must 
tiocessarily  have  a  power  of  summary  revision.     Facts  put  in 

Am.  Dxo.  Vol.  LI— 39 
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issue  as  they  may  be,  by  the  pleadings  in  error,  are  triable  by 
jury;  but  as  there  is  no  jury  in  such  a  court,  there  is  the  less 
objection  to  summary  proceeding  by  it.  There  is  certainly 
more  reason  for  it  than  there  was  in  Ronney  v.  Ilobinscn,  2  Roll. 
Abr.  724.  True,  a  statute  has  given  the  common  pleas  juris- 
diction in  libel  for  divorce;  but  it  has  not  made  it  a  court  of 
record  in  any  other  aspect  than  the  one  in  which  it  liad  before 
been  considered.  Its  proceedings  in  divorce  are  not  according 
to  the  course  of  the  common  law — at  least  where  a  feigned  issue 
is  not  directed — and  no  writ  of  error  lies  to  remove  its  sentence, 
whatever  may  be  its  power  to  remove  the  record  of  such  an 
issue.  In  every  other  respect,  the  remedy  is  by  appeal,  as  it  is 
in  the  ecclesiastical  courts. 

It  may  seem  an  arbitrary  act  to  expunge  a  sentence  of  divorce, 
with  a  stroke  of  the  pen,  bastardize  after-begotten  children,  in- 
volve an  innocent  third  person  in  legal  guilt,  and  destroy  rights 
acquired  in  reliance  on  a  judicial  act,  which  was  oi>erative  at  the 
time:  and  under  this  first  impression,  I  would  have  decided  as 
did  the  judge  at  nisi  prius.  But  the  legitimate  husband  also  baa 
rights;  and  if  any  one  must  suffer  from  the  invalid  marriage,  it 
is  he  who  procured  it.  By  the  terms  of  the  contract  he  took 
the  lady  for  better  for  woi*se;  and  having  assumed  at  least  her 
moral  responsibilities,  he  stands  as  to  hardship  in  her  place.  He 
therefore  has  no  right  to  complain.  The  children,  who  are  the 
fruit  of  the  connection,  are  the  only  persons  who  have  it,  if  in- 
deed to  have  been  brought  into  the  world  in  any  circumstances, 
can  give  such  a  right;  but  their  condition  is  not  worse  than  that 
of  the  dishonored  husband.  There  is  no  injustice,  therefore,  in 
a  proper  exercise  of  the  power  assumed  in  this  instance;  and 
the  apparent  danger  of  excess  in  the  use  of  it  vanishes  when  it 
is  viewed  in  connection  with  a  principle,  which  requires  the  rec- 
ord to  exhibit  the  giound  of  every  judgment.  Possibly  ther^ 
may  have  been  no  sufficient  ground  exhibited  in  this  case;  but 
even  if  there  were  not,  the  order  to  vacate  would  be  only  erro- 
neous, and  unimDeachable  after, the  expiration  of  the  period  for 
reversing  it  by  appeal. '  In  stating,  however,  the  charge  of  im- 
position, without  the  facts  and  circumstances  to  sustain  it,  the 
coui*t  has  perhaps  stated  enough  to  justify  their  action  upon  it. 
Confidence  must  be  reposed  in  the  wisdom  and  justice  of  the 
tribunals;  and  hence  the  maxim,  that  all  things  are  presumed  to 
have  been  rightfully  done  in  courts  of  record.  The  indorser  of 
the  note  in  suit  before  us  had  no  property  in  it;  and  the  plaint- 
iff has  no  title. 
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Judgment  for  plaintiff  reversed,  and  judgment  rendered  tot 
defendant. 

Decree  <^  Dtvobce  Obtained  bt  Fbaud,  Vacated:  Harding  v.  Alden, 
23  Am.  Dec.  549;  BoycTa  Appeal,  38  Pa.  St.  243,  citing  and  following  the. 
principal  case.  Bat  in  Oreene  v.  Cfreene,  2  Gray,  366,  the  principal  case  wa» 
dlstingtiished;  and  held  a  decree  of  divorce  from  tlie  bond  of  matrimony,  al« 
tboogh  obtained  by  fraud  and  false  testimony,  can  not  be  set  aside  on  aa 
original  libel  filed  at  a  subsequent  term. 


Jones  v.  Jokes. 

[12  PDnraTLTAiOA  Statc,  3fiO.] 
EVIDENGB  TO  ShOW  THAT  LEGISLATIVE  DiVOBCE  WAS  GRA5TED  FOR  CaTJSBS 

OVER  Which  Ck>URTS  have  Jurisdiction,  and  that  therefore  the  legis- 
lature had  no  power  to  grant  it,  under  the  constitution,  is  inadmissible. 
Evidence  as  to  Manner  op  Proceeding  or  Agencies  Emi»loyed  by  any 
member  of  the  legislature,  in  procuring  an  act  of  divorce,  is  admissible. 

Cjeotmemt.     The  lands  in  controversy  had  descended  to  the* 
wife,  the  plaintiff  in  the  action,,  after  she  and  the  defendant  had: 
been  married,  in  1821.     The  plaintiff,  to  sustain  her  title,  intro- 
duced an  act  of  the  assembly,  passed  in  1845,  which  read  aa. 
follows.  ''Be  it  enacted,  etc.,  that  the  marriage  contract  en- 
tered into  between  Joseph  P.  Jones  and  Charlotte  S.,  his  wife, . 
late  Charlotte  S.  Styer,  of  the  county  of  Montgomery,  be  andt 
the  same  is  hereby  annulled  and  made  void,  and  the  parties  re- 
leased and  discharged  from  the  said  contract,  and  from  all  duties 
and  obligations  arising  therefrom,  as  fully  and  effectually  and 
absolutely  as  if  they  had  never  been  joined  in  marriage;  pro- 
vided, the  children  of  the  said  Joseph  P.  Jones  and  Charlotte  S. , 
his  wife,  shall  enjoy  all  the  rights  and  privileges  of  children* 
bom  in  lawful  wedlock."    The  record  of  an  action  of  divorce, 
in  1842,  by  the  wife  against  the  husband,  in  which  a  verdict , 
had  been  rendered  for  the  latter,  was  then  offered  in  evidence  i 
by  the  defendant.     The  defendant  also  offered  to  prove  that  the^ 
petition  of  Mrs.  Jones,  with  celrtain  affidavits  and  documents,, 
praying  an  act  divorcing  her  from  her  husband,  was  presentedi 
V>  the  legislature  by  one  of  her  counsel,  who  was  at  the  time  a. 
member;  and  that  the  act  of  the  assembly  was  procured  by- 
fraud,  falsehood,  undue  means,  and  without  notice,  and  by  the 
misrepresentations  of  the  member  referred  to.     All  this  evi* 
dence  of  the  defendant  was  rejected,  and  error  was  assigned. 
The  record,  above  referred  to,  is  given  in  the  opinion. 
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^.  Freedley  and  O.  B.  Fox,  for  the  plaintiff  in  enor. 
Ji^Murtrie  and  Mulvany,  contra. 

Sy  Court,  Coulter,  J.  The  case  presents  for  the  judgment 
'of  the  court  a  question  of  property  between  two  individuals. 
In  reaching  that  question,  however,  it  is  absolutely  necessary  to 
oonsider  the  social  relation  of  the  parties,  and  to  estimate  its 
-effect  on  the  question  of  property.  One  party  invokes  the  pro- 
jection of  a  clear  and  explicit  provision  of  the  constitution. 
And  to  reach  that,  we  must,  if  necessary,  go  over  an  interpos- 
ing  act  of  assembly.  In  England,  parliament  has  frequently 
annulled  the  contract  of  marriage  for  adultery.  There  is,  per- 
haps, more  reason  for  the  practice  there  than  existed  in  this 
state  for  the  exercise  of  a  similar  power  by  the  legislature;  be- 
-^cause  parliament  is  a  court.  Lord  Coke  says  it  is  the  highest 
and  most  honorable  court  in  the  kingdom.  But  that  high  court 
proceeds  with  the  utmost  circumspection,  examines  witnesses  to 
prove  the  adultery,  and  in  cases  where  the  guilty  parties  have 
not  left  the  realm,  requires  that  there  shall  also  have  been  a  trial 
in  the  common-law  courts  for  criminal  conversation,  and  dam- 
4kges  recovered,  and  also  that  a  sentence  of  divorce  in  the  spir- 
itual court  should  have  been  decreed,  which  can  only  divorce 
<a  mensa  et  thoro;  hence  the  necessity  of  the  intervention  of  par- 
liament to  divorce  a  vinculo,  whose  power,  only,  is  adequate  to . 
that  end.  But  in  this  state  the  legislature  seems  to  have  acted 
on  the  ground  that  it  was  an  exercise  of  legislative  power,  and 
therefore  not  requiring  a  judicial  examination.  We  think,  how- 
wever,  that  this  doctrine  may  be  well  questioned. 

A  divorce  annuls  a  civil  contract  between  two  individuals,  of 
-a  higher  and  more  imposing  nature,  and  of  more  emphatic  em- 
phasis on  the  whole  structure  of  society,  than  the  voluntary  con- 
tracts by  deed  or  by  parol.  And  there  flows  from  the  severance 
of  the  contract,  a  divestiture  of  property  from  one  and  a  rein- 
Testment  of  it  in  the  other.  It  is  in  fact  a  judgment  in  a  dis- 
pute between  two  individuals,  the  justice  of  which  must  depend 
upon  facts  in  relation  to  which  both  parties  ought  to  have  an 
opportunity  to  be  heard.  But  however  questionable  the  power 
might  have  been  under  the  constitution  of  1790,  the  amended 
constitution  of  1838,  did  expressly  prohibit  its  exercise  by  the 
legislature,  wherever  the  courts  then  had  or  should  thereafter  be 
vested  with  power;  from  which  an  implication  results  of  a  power 
to  annul  the  marriage  contitict  in  the  non-enumerated  cases. 
TThe  legislature  has  therefore  a  limited  power,  with  an  express 
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prohibition  oatdde  of  the  limitation.  Section  14,  article  1,  i» 
as  follows:  '*  The  legislature  shall  not  have  power  to  enact  laws- 
annulling  the  contract  of  marriage  in  any  case  where  bylaw  the- 
courts  of  this  conmionwealth  are  or  may  hereafter  be  empoweretl 
to  decree  a  diTorce."  The  courts  haTC  now  power  to  decree  a^ 
divorce  in  almost  every  case  where  a  divorce  is  justifiable.  The* 
act  of  assembly  does  not  express  on  its  face,  or  in  a  preamble,, 
the  cause  of  the  divorce  in  the  present  case.  It  is  in  these  words* 
[His  honor  here  stated  it] 

It  does  not  appear  from  the  act  whether  the  case  was  within^ 
l^^lative  power  or  not.  And  the  position  taken  by  the  de- 
fendant in  error  is,  that  courts  can  not  go,. as  they  call  it,, 
behind  the  act  itself  to  ascertain  whether  it  was  withii^  the  pale- 
of  the  constitution  or  not.  But  I  apprehend  that  we  can,  in  all 
cases,  go  to  the  constitution  itself.  The  majestic  impersonation 
of  the  sovereign  people  speaking  through  the  constitution  is 
always  present  in  this  court,  and  must  always  be  heard  andl 
obeyed. 

The  power  confided  to  the  legislature  is  a  limited  power^ 
and  it  can  not  be  allowed  that  they  should  convert  it  into 
an  unlimited  power.  If  they  can  convert  a  special  jurisdic- 
tion into  a  general  jurisdiction,  the  provision  of  the  constitu- 
tion becomes  dead.  If  courts  can  not  or  will  not  go  behind 
the  act,  where  the  cause  is  not  expressed  on  its  face,  the  clause 
in  the  constitution  might  as  well  have  been  that  the  legis- 
lature shall  annul,  etc.,  as  that  they  shall  not.  It  requires 
but  a  trick  of  the  pen  to  leave  out  the  cause,  and  then  the 
power  becomes  general.  A  great  number  of  authorities  have 
been  cited  by  the  defendant  in  error  to  show  that  in  judicial 
proceedings  the  judgment  of  a  court  of  competent  and  general 
jurisdiction  over  the  subject-matter  can  not  be  overhauled  in  a 
collateral  proceeding.  All  this  is  admitted,  but  then  it  is  to  be 
understood  that  the  party  was  afi'ected  with  notice  in  the  mode 
pointed  out  and  prescribed  by  the  law.  But  no  court  ever  held 
that  a  judgment  against  an  individual  who  had  no  notice  what- 
ever was  valid.  We  Imow  that  the  legislature  never  summon 
the  parly,  and  that  they  proceed,  in  nine  cases  out  of  ten,  upon 
ex  parte  testimony.  The  cases  therefore  are  not  applicable. 
But  the  counsel  assume  the  fact  in  contest,  and  then  lean  on 
those  authorities.  The  legislature  have  not  a  general  jurisdio* 
tion  over  the  subject  of  divorce.  Their  jurisdiction  is  limited, 
and  these  authorities,  even  assimilating  the  proceeding  to  anal*' 
ogous  cases  in  court,  do  not  touch  the  question. 
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It  was,  however,  ruled  in  Kemp  v.  Kennedy,  1  Pet.  C.  Ct- 
3G,  that  courts  of  limited  jurisdiction  must  not  only  act  within 
the  scope  of  their  authority,  but  that  it  must  appear  on  the  face 
of  their  proceedings  that  they  did  so,  and  if  it  does  not  so 
appear,  all  their  proceedings  are  coram  non  judlce.  This  is  the 
geneiTil  principle  as  to  courts  of  limited  jurisdiction,  as  that 
every  just  analogy  drawn  from  proceedings  of  courts  is  against 
the  defendant.  But  I  place  the  decision  on  the  broad  ground 
that  the  constitution  must  be  preserved,  and  that  if  courts 
should  refuse  to  permit  evidence  to  show  the  grounds  of  the 
divorce,  the  legislature  could  obliterate  the  clause  in  the  consti- 
tution. This  is  a  question  of  property  resulting  from  the 
divorce.  The  party  has  a  right  to  the  protection  of  the  consti- 
tutional provision,  and  if  necessary,  the  court  can  touch  the  act 
with  the  judicial  wand,  and  open  it  to  inspection,  so  as  to  see 
whether  or  not  it  is  within  the  pale  of  the  constitution.  The 
evil  of  this  example  would  not  terminate  with  this  class  of  cases, 
but  reach  with  fatal  effect  to  others. 

The  legislature  can  aliene  and  grant  the  public  domain  not 
already  appropriated.  They  have  therefore  a  limited  jurisdiction 
in  granting  lands.  Suppose  they  were  to  pass  a  law  granting 
three  hunditjd  acres  of  land  on  the  Delaware,  by  well-defined 
boundaries,  to  John  Doe,  could  not  the  real  owner  of  the  land 
be  permitted  to  show  th^t  the  land  had  been  granted  moi-e  than 
a  hundred  years  ago,  to  those  under  whom  he  claimed,  and  that 
therefore  the  legislature  had  no  power  or  jurisdiction  over  it? 
Not  so,  if  full  effect  is  given  to  the  argument  of  the  counsel  for 
defendant  in  en-or.  Courts  can  not  go  behind  the  law,  but 
must  presume  against  fact  that  the  legislature  acted  within  the 
scope  of  their  power.  In  the  one  case  as  well  as  the  other,  the 
legislature  have  a  limited  jurisdiction;  in  case  of  the  land,  to 
grant  that  which  had  not  previously  been  granted,  and  in  cases 
of  divorce,  to  grant  them  where  the  power  had  not  been  previ- 
ously granted  to  the  courts.  And  the  only  mode  of  preserving 
the  constitution  and  protecting  the  rights  of  individuals  in 
either  case  is  to  admit  the  best  evidence,  aliunde  as  from  behind 
the  law.  Evidence  of  this  kind  has  been  admitted  by  the  court 
when  the  peril  to  individuals  was  not  so  pregnant  as  here: 
Austin  v.  Trustees,  1  Yeates,  260;  StoddariY.  Smith,  6  Binn.  365; 
BoUon  V.  Johns,  5  Pa.  St.  145  [47  Am.  Dec.  404]. 

In  the  case  of  Gaines  v.  Gaines,  Pa.  Law  Jour.  Bep.,  June, 
1849;  S.  C,  9  B.  Mon.  295  [48  Am.  Dec.  425],  the  court  of  ap- 
peals of  Kentucky  decided  that  a  special  law  granting  a  divorce 
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was  a  judicial  act,  and  as  sucli  belonged  to  the  court;  and  ad* 
mitted  evidence  to  show  that  when  an  act  was  passed,  judicial 
proceedings  were  pending  to  procure  a  divorce;  and  that,  there- 
fore, the  law  was  void  as  it  respected  the  property  of  the  par- 
ties; and  decreed  dower  out  of  the  estate  of  the  husband, 
notwithstanding  the  legislative  divorce.  We  are  of  opinion 
that  the  following  evidence,  offered  by  the  defendant  below, 
ought  to  have  been  admitted,  to  wit: 

**  Defendant  offers  in  evidence  the  record  of  an  action  of  di- 
vorce, instituted  in  the  court  of  common  pleas  of  Montgomery 
county,  to  August  term,  1842,  No.  29,  by  the  said  Charlotte  S. 
Jones,  by  her  next  friend,  David  Styer,  against  the  said  Joseph 
P.  Jones,  the  defendant.  That  the  causes  set  out  in  the  libel 
of  the  said  plaintiff  were  cruel  treatment  and  the  offering  of 
such  indignities  to  her  person  as  to  render  her  condition  intol* 
erable,  and  life  burdensome,  and  thereby  forced  her  to  withdraw 
from  his  habitation.  That  all  of  said  causes  were  denied  by 
the  said  defendant,  and  that  the  issue  was  subsequently  tried, 
and  a  verdict  rendered  for  the  said  defendant.  That  on  or 
about  the  sixth  day  of  April,  1845,  Mr.  Styer,  who  was  one  of 
the  counsel  for  the  said  Charlotte  S.  Jones,  and  at  that  time  a 
senator  of  Pennsylvania,  presented  to  the  said  senate  the  peti- 
tion of  the  said  Charlotte  S.  Jones,  with  certain  affidavits  or 
documents,  praying  the  said  legislature  to  pass  a  law  divorcing 
her  from  the  bonds  oi  matrimony  with  her  husband.  That  the 
grounds  upon  which  the  said  application  was  made  were  the 
eame  as  those  stated  in  her  said  libel  presented  to  this  court,  • 
viz.,  cruel  and  barbarous  treatment,  and  the  offering  of  such 
indignities  to  her  person  as  to  render  her  condition  intolerable." 

But  that  what  follows,  in  relation  to  the  manner  of  proceed- 
ing, or  agencies  used  by  any  member  of  the  body,  ought  to  be 
rejected. 

It  would  be  unbecoming  and  discourteous  to  the  legislative 
body  to  admit  such  evidence,  which  is  excluded  by  the  case  of 
Fletcher  v.  Peck,  6  Cranch,  87.  We  are  of  opinion  that  the  court 
erred  in  excluding  the  evidence  in  the  first  bill  of  exceptions, 
the  second,  the  third,  and  the  fourth.  The  object  in  these  offers 
was  to  bring  before  the  court  the  very  best  evidence  the  nature 
of  the  case  admitted  of  the  grounds  on  which  the  divorce  was 
procured;  that  is,  the  petition  of  Mrs.  Jones  to  the  legislature, 
and  the  affidavits  by  which  it  was  sustained,  all  of  which,  it 
appet^rs,  were  in  court.  The  act  of  the  legislature  was  cjnstitu- 
tioiral,  if  it  was  passed  for  any  of  the  non-enumerated  causes  in 
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the  constitation;  in  other  words,  if  not  for  any  of  the  cansea 
over  which  the  court  had  jurisdiction.  The  defendant  takes 
g^round  toe  broad,  therefore,  when  he  asks  the  court  below  to 
say  that  the  act  is  unconstitutional  on  its  face.  The  point  of 
this  decision  is,  that  the  defendant  below  has  a  right  to  establish 
by  such  evidence  as  he  offered  that  the  act  was  passed  for  a  cause 
over  which  the  courts  had  jurisdiction,  and  that  the  court  of 
Montgomery  county,  on  a  fair  trial  between  the  parties  in  rela- 
tion to  the  alleged  causes,  had  given  judgment  against  the 
plaintiff,  and  that,  therefore,  the  legislature  had  no  jurisdiction 
or  power  to  grant  the  divorce. 

A  great  deal  was  said  in  the  argument  of  the  duty  of  this 
court  to  presume  that  a  co-ordinate  branch  had  confine4  itself 
within  the  scope  of  its  power.  I  will  admit  that,  if  the  legis- 
lature had  specified  in  the  act,  or  by  a  preamble,  that  the  divorce 
was  granted  for  a  cause  where  the  court  had  no  power,  a  very 
different  case  would  be  presented.  But  they  have  not  said  it. 
At  most,  however,  this  is  nothing  but  the  old  argument,  not 
pushed  to  quite  its  full  extent,  that  the  courts  must  always  pre- 
sume that  a  co-ordinate  branch  acteu  Tvithin  the  scope  of  its 
authority,  and  can  not,  therefore,  declare  its  acts  unconstitu- 
tional. 

The  old  rule  is  a  good  one,  that,  where  a  fact  can  not  be  made 
to  appear,  the  reason  is  the  same  as  if  it  did  not  exist.  As  the 
legislature  liave  not  expressed  the  cause,  we  throw  it  open  to 
evidence  by  either  party,  so  that  this  question  of  property  may 
be  justly  decided  according  to  the  constitution. 

Judgment  reversed,  and  venire  de  novo  awarded. 

Power  of  Coubts  to  Recstvb  Evidencb  to  Detebionb  whxthee  a 
Statute  was  so  Passed  as  to  be  Invalid. — ^It  does  not  necessazily  follow, 
from  the  power  of  courts  to  declare  statutes  nnconstitatioiial,  that  they  can 
go  behind  authenticated  and  approved  statutes  for  the  purpose  of  inquiring 
whether  those  statutes  were  passed  in  the  manner  prescri1)ed  by  the  various 
constitutions.  Whether  our  courts  have  this  power  to  look  to  legislative 
journals,  and  receive  other  evidence,  in  order  to  ascertain  whether  l^islo- 
tures  in  passing  statutes  have  conformed  to  constitutional  requirements,  has 
excited  no  little  judicial  controversy  and  difference  of  opinion.  It  has  been 
held  en  the  one  side,  that  a  duly  authenticated,  approved,  and  enrolled  stat- 
ute imports  absolute  verity — is  canolnsive  that  such  an  act  was  passed  in 
every  respect  as  designated  by  the  constitution;  and,  on  the  other,  that  while 
such  authentication,  approval,  and  enrollment  are  strong  prima  fateie  evi-  . 
dence  that  it  was  so  passed,  still  this  presumption  may  be  overcome  by  proper 
evidence. 

Journals,  when  Evidence. — ^The  leading  case  in  support  of  the  view  that 
courts  may  inquire  into  the  passage  of  a  legislative  act,  is  Spongier  v.  Jacobs 
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14  m.  297.  The  oonstitation  of  Dlinois  required  that  ''each  house  shall  keep 
a  jonmal  of  its  proceedings,"  and  that  *'on  the  final  passage  of  all  bills,  the 
vote  shall  be  by  ayes  and  noes,  and  shall  be  entered  on  the  jonmal,  and  no 
bill  shall  become  a  law  without  the  concurrence  of  a  majority  of  all  the  mem- 
bers elect  in  each  house.*'  It  was  held  that  it  waa  competent  to  show  from 
the  joomals  of  either  branch  of  the  legislature,  that  a  particular  act  was  not 
passed  in  the  mode  prescribed  by  the  constitution;  and  if  a  contest  arises  as 
to  the  passage  of  an  act,  the  journals  may  be  appealed  to  to  settle  it.  This 
ruling  has  been  repeatedly  followed  by  the  courts  of  the  same  state,  in  Pre$- 
eoU  V.  Board  of  Trustees,  19  Id.  324;  Turley  t.  Logati  Co.,  17  Id.  151;  Peo- 
pie  V.  Stame,  35  Id.  121;  and  by  the  supreme  court  of  the  United  States,  in 
following  these  decisions  in  cases  from  Illinois,  in  South  Ottowa  v.  Perhinn^ 
94  U.  S.  260,  and  Po9t  v.  Supervisors,  105  Id.  667.  But  in  the  two  latter 
Illinois  cases,  the  court,  although  deciding  the  question  in  conformity  with 
the  rule  as  laid  down  in  Spongier  v.  Jacoby,  seem  to  think  it  would  have 
been  better  had  that  case  been  otherwise  decided,  and  intimate  that  the  de- 
cision would  be  different,  did  the  court  not  feel  bound  by  the  precedent  there 
established.  The  case  of  Spangler  v.  Jacoby  has  been  distinguished  by  sub- 
sequent cases  in  other  states,  holding  the  opposite  rule,  in  that  it  was  decided 
under  the  peculiar  constitutional  proTisions  in  reference  to  journals,  above 
referred  to.  Thus  in  Sherman  v.  Story,  30  Cal.  253,  where  it  was  offered  to 
show  by  the  journals,  and  other  evidence,  documentary  and  parol,  that  cer- 
tain rejected  amendments  were  incorporated  in  an  enrolled  bill,  and  thereby^ 
although  not  in  fact  adopted  by  either  house,  became  a  part  of  the  act  as  it 
then  appeared,  the  following  lajiguage  is  used  by  Sawyer,  J. :  "If  the  enroll- 
ment of  the  statute  is  in  existence,  the  enrollment  itself  is  the  record,  which 
b  oonclusive  as  to  what  the  statute  is,  and  can  not  be  impeached,  destroyed, 
or  weakened  by  the  journals  of  parliament,  or  any  other  less  authentic  or 
satisfactory  memorials;  and  that  there  has  been  no  departure  from  the  prin- 
ciples of  common  law  in  this  respect  in  the  United  States,  except  in  in- 
stances where  a  departure  has  been  grounded  on  or  taken  in  pursuance  of 
some  express  constitutional  or  statutory  provision  requiring  some  relaxation, 
of  the  rule,  in  order  that  full  effect  might  be  given  to  such  provisions;  and 
in  such  instances  the  rule  has  been  relaxed  by  judges  with  great  caution  and 
hesitation,  and  the  departure  has  never  been  extended  beyond  an  inspection 
of  the  journals  of  both  branches  of  the  legislature.** 

The  court  then  goes  on  to  say,  that  there  was  nothing  in  the  constitution  or 
laws  requiring  or  authorizing  a  departure  from  the  common-law  rule,  and  that 
the  provisions  of  the  California  constitution,  requiring  the  ayes  and  noes  to  be 
entered  on  the  journal  at  the  request  of  three  members  present,  and  that 
when  a  bill  was  returned  without  the  approval  of  the  governor  the  ayes  and 
noes  should  bo  taken,  and  it  could  be  passed  by  two  thirds  of  the  members — 
the  «^:nstitution  not  mentioning  that  the  ayes  and  noes  should  be  entered  on 
the  journal — were  different  from  the  provisions  found  in  the  IHinois  consti- 
tution. A  similar  ruling,  and  a  like  distinction,  was  made  by  the  supreme 
court  of  Missouri  in  Pcu^fic  B,  R,  v.  Governor,  23  Mo.  353,  where  it  was 
held  that  the  validity  of  an  enrolled  statute,  authenticated  in  the  manner 
pointed  out  by  law,  by  the  certificate  of  the  presiding  officers  of  the  two 
houses  of  the  legislature  that  it  passed  over  the  governor's  veto  by  the  con- 
stitutional niajority,  can  not  b^  impeached  by  the  journals  showing  a  depart* 
uio  trom  the  forms  prescribed,  in  the  reconsideration  of  the  bill.  It  was  at- 
tempted also  to  distinguish  the  earlier  case  of  State  v.  McBrlde,  4  Id.  303, 
wnere  the  same  court  held  it  had  power  to  look  into  the  proceedings  of  the 
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general  assembly  to  see  that  all  prerequisites  bad  been  complied  with,  and 
that  certain  amendments  to  the  constitution  were  adopted  by  the  proper  con- 
stitutional majority;  but  as  to  how  far  it  could  look  does  not  definitely  ap- 
pear; it  would  seem,  however,  that  the  right  was  claimed  of  going  behind  the 
enrollment  to  the  journals,  and  even  further.  The  case  of  Sherman  v.  Story 
was  followed  in  People  v.  Burt,  43  Cal.  560,  where  the  court  refused  to  look 
into  the  journals  to  see  when  a  bill  was  introduced  and  how  it  passed  through 
the  houses,  tind  overrules  Fowler  v,  Peirce,  2  Cal.  165,  in  which  it  was  held 
that  parol  evidence  was  admissible  to  show  that  the  act  in  question  was  not 
signed  by  the  governor  within  the  time  required  by  the  constitution,  although 
it  purported  so  to  be,  and  that  therefore  it  never  became  a  law.  In  the  Kail- 
road  Tax  Case,  San  Mateo  Co,  v.  Southern  Pacific  /?.  /?.,  8  Saw.  238,  292, 
293,  a  question  was  raised  as  to  whether  a  certain  bill  had  ever  passed  the 
legislature  of  California.  The  new  constitution  of  that  state  requires  the  ayea 
and  noes  to  be  taken  and  entered  on  the  journals,  and  provides  that  no  bill 
ahall  become  a  law  unless  passed  by  a  majority  of  the  members  elected. 
Sawyer,  circuit  judge,  who  delivered  the  opinion  in  Sherman  v.  Story,  said: 
"Under  the  decisions  of  the  courts  upon  constitutional  provisions,  in  all  re- 
spects similar  to  that  of  the  present  constitution  of  California,  it  is  settled 
that  the  court,  to  inform  itself,  will  look  to  the  journals  of  the  legislature. 
*  *  *  Unless  this  mode  is  adopted  of  resorting  to  the  journals  to  ascertain 
whether  a  statute  has  been  legally  passed  or  not,  experience  and  the  nnmbcr 
of  cases  that  have  already  arisen  under  similar  constitutional  provisions  dem- 
onstrate that  the  requiroments  of  the  constitution  that  the  vote  shall  be  taken 
by  yeas  and  nays,  and  a  majority  of  the  members  required  to  vote  in  the 
affirmative  on  the  final  passage  of  an  act,  would  be  of  little  avail.  While  wo 
think  the  case  of  Sherman  v.  Story  correctly  decided  under  the  constitution 
as  it  then  was,  we  aro  of  the  opinion  that  the  change  in  the  constitution  re- 
quires a  change  in  the  rule.** 

The  Indiana  cases  present  a  similar  difference  of  judicial  opinion  to  thoee 
of  California.  In  Skimmer  v.  Demmff,  2  Ind.  558,  there  are  dicta  to  the  effect 
that  legislative  journals  may  be  resorted  to,  to  show  whether  an  act  was 
passed  by  the  requisite  constitutional  vote;  and  in  Coleman  v.  Dobbins,  8  Id. 
156,  that  if  the  facts  in  relation  to  the  passage  of  an  act  were  properly  pre- 
sented, they  would  be  subject  to  judicial  inquiry  and  determination;  while 
in  the  more  recent  case  of  Evans  v.  Browne,  30  Id.  514,  it  was  decided  that 
if  a  statute  is  authenticated  by  the  signatures  of  the  presiding  officers  of  tho 
two  houses  of  the  legislature,  the  court  will  not  search  further  to  ascertain 
whether  such  facts  existed  as  to  give  constitutional  warrant  to  those  officers 
to  thus  authenticate  the  act  The  decisions  of  the  New  York  courts  are  in 
like  manner  somewhat  unsatisfactory.  The  doubt  raised  by  the  cases  of 
Thomas  v.  DaJein,  22  Wend.  9;  Warner  v.  Beers,  23  Id.  103;  and  People  v. 
Purdy,  2  Hill,  31,  whether  the  court  could  look  beyond  the  printed  statute 
book  to  the  original  engrossed  bills  on  file  in  the  office  of  the  secretary  of 
state,  was  settled  by  Purdy  v.  People,  4  Id.  384,  in  holding  that  the  court 
had  this  power  to  see  whether  an  act  was  passed  as  a  majority  bill  or  by  a 
two-thirds  vote;  and  to  the  same  effect  are  De  Bow  v.  People,  1  Donio,  9,  and 
Commercial  Bank  v.  Sparrow,  2  Id.  97.  These  cases  are  distinguished  ia 
Sherman  v.  Story,  supra,  and  Orcen  v.  WeUer,  32  Miss.  65(X  in  that  the 
most  the  court  decided  was  that  it  could  look  to  the  original  record,  al* 
though  there  are  dicta  to  be  found  in  them  that  the  journals  may  be  resorted 
to.  See  the  similar  comments  in  Sedgwick's  Stat  and  Const  L.,  2d  od, 
p.  54.    In  People  t.  Supervisors,  8  N.  Y.   317,  327,  it  being  contended 
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that  the  ayes  and  noes  on  an  act  under  consideration  were  not  duly  entered 
apon  the  journal,  and  three  fifths  of  the  members  were  not  present  at  ita 
final  passage,  in  conformity  with  the  constitution,  the  court  held,  that  >vhile 
the  particular  act  did  not  require  the  presence  of  three  fifths  to  form  a 
qnorum,  it  required,  like  other  laws,  that  the  question  on  its  final  passage 
should  be  taken  by  ayes  and  noes,  and  tliat  they  should  be  duly  entered  on 
the  journals;  the  presumption  was  that  they  were  so  entered,  and  it  was  not 
admissible  in  any  case  to  prove  the  contrary— certainly  not,  when  the  plead- 
ings did  not  tender  an  issue  on  that  fact.  The  court  then  said,  that  as- 
suming it  could  look  to  the  journals,  there  was  no  foundation  to  be  found 
there  that  the  legislature  had  failed  to  comply  with  the  directions  of  the  con- 
stitution. This  case  has  been  frequently  cited  as  an  authority  to  show  that 
courts  may  look  to  the  journals,  but  it  obviously  bears  no  such  construction, 
although  it  must  be  admitted  that  some  passages  in  the  opinion  are  inconsist- 
ent with  others,  and  seem  to  admit  the  power. 

Finally,  in  People  v.  Devlin,  33  N.  Y.  269,  the  court  was  of  the  opinion 
that  legislative  journals  were  not  legitimate  evidence  to  impeach  a  statute 
duly  certified;  and  in  People  v.  Commission's  of  Highways,  54  Id.  276; 
S.  C,  13  AuL  Rep.  581,  it  was  held  that  a  law,  required  by  the  constitution 
to  be  passed  by  a  two-thirds  vote  of  the  legislature,  not  appearing  on  the 
statute  book  or  upon  the  original  act  to  have  been  passed  by  such  a  vote,  was 
void,  and  that  the  objection  to  the  act  need  not  be  pleaded,  since  it  was  not 
a  matter  of  fact,  but  of  law.  The  validity  of  an  act  erecting  a  new  county 
was  sought  to  be  impeached  in  De  Camp  v.  Eveland,  19  Barb.  81;  and  Rum' 
sey  V.  People,  19  N.  Y.  41,  because  such  county  had  not  the  population  which 
the  constitution  required.  The  clause  of  the  constitution  was  that  **  no  new 
county  shall  be  hereafter  erected,  unless  its  population  shall  entitle  it  to  a 
member."  The  court  held  that  it  was  bound  to  be  presumed  that  the  legis- 
lature acted  upon  good  and  sufi&cient  evidence  of  the  fact  in  reference  to  the 
population,  and  this  presumption,  from  the  nature  of  the  case,  must  be  con- 
^Qflive.  The  doctrine  of  these  two  latter  cases  is  approved  in  Luslier  v. 
Seiies,  4  W.  Va.  11,  on  a  similar  state  of  facts.  Their  conclusion,  under  any 
Tiew,  would  seem  to  be  sound.  It  was  so  considered  in  Osbum  v.  Staley,  5 
Id.  640;  S.  C,  13  Am.  Bep.  640,  in  which  Spangler  v.  Jacoby,  supra,  was 
followed,  aod  held  that,  "as  the  constitution  requires  each  branch  of  the  leg- 
idature  to  keep  a  journal,  and  provides  that  on  the  passage  of  every  bill  the 
vote  shall  be  taken  by  yeas  and  nays,  and  be  entered  on  the  journal,  and  that 
no  bill  shall  be  passed  by  either  brancli  without  an  affirmative  vote  of  a 
majority  of  the  membera  elected  thereto,  this  court  should  look  beyond  the 
authentication  of  the  act  to  the  journal  of  the  senate  to  see  if  the  bill  was 
passed  by  the  required  number  of  votes.'' 

Perhaps  the  most  able,  learned,  and  exhaustive  opinions  a>;ainst  the  prop- 
osition that  legislative  journals  may  be  resorted  to  in  order  to  ascertain 
whether  a  statute  was  so  passed  as  to  be  invalid,  are  to  be  found  in  Sherman 
V.  Story,  supra;  Stale  ex  rel.  Panghom  v.  Young,  32  N.  J.  L.  29;  S.  C,  5 
Am.  Law  Reg.  (N.  S.)  679;  and  State  v.  Svjift,  10  Nev.  176.  The  following 
cases,  in  addition  to  those  above  cited,  also  hold  that  a  signed,  approved,  and 
enrolled  bill  is  ultimate  and  conclusive:  Clare  v.  Staie,  5  Iowa,  509;  Dun^ 
combe  v.  Prindle,  12  Id.  1;  Eld  v.  Gorham,  20  Conn.  12;  Chreen  v.  Weller,  32 
Miss.  650;  Swann  v.  Buck,  40  Id.  268;  Fouke  v.  Fleming,  13  Md.  392;  Mayor 
V.  Uarwood,  32  Id.  471;  S.  C,  3  Am.  Rep.  161;  and,  on  the  other  hand,  the 
following  additional  cases  hold,  or  assume,  that  an  enrolled  bill  is  but  prima 
fade  evidence,  which  may  be  overcome  by  a  resort  to  the  journals:  Opinictti 
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of  the  Jniticet,  35  N.  H.  579;  Id.,  52  Id.  62;  Siqterviton  t.  ffeenan,  2 
Minn.  330;  Orfcn  ▼.  Ofnves,  1  DongL  (Mich.)  351;  People  ▼.  Jfahaney,  13 
Mich.  481;  Fordpce  ▼.  CMman,  20  Ohio  St.  1;  Sauthwark  Bank  r.  Com* 
nwntceaUh,  20  Pa.  St.  446;  8UUb  v.  fVttneti,  26  Kan.  724;  Burr  v.  ^om,  1» 
Ark.  250;  Vinsant  v.  ITiior,  27  Id.  226;  State  v.  j:/*^^  Bock  etc.  Bailwa^,  31 
Id.  701;  Jonei  v.  Hutchiiieon,  43  AU.  721;  i/ooc/y  v.  5ta/^  48  Id.  115;  S.  C, 
17  Am.  Rep.  28;  SUUe  v.  PlaU,  2  S.  C.  150;  S.  C,  16  Am.  Bep.  647;  Berrf 
V.  DcUtimort  etc,  B,  /?.,  41  Md.  446;  S.  C,  20  Am.  Bep.  60;  Cfardwr  v.  Co^ 
lector,  6  WalL  409;  Blesmng  t.  Galveston,  42  Tex.  641 ;  Houston  eU.  B.  B.  ▼. 
Odum,  53  Id.  343.  The  ruling  of  the  Texas  court  of  appeals,  in  Umxyer  ▼. 
Stoic,  8  Tex.  App.  177,  is  inconsistent  with  that  of  the  supreme  court  of  tho- 
.  same  state  iu  the  two  cases  above  cited,  and  also  with  the  general  weight  of 
authority  in  other  states  on  similar  constitutional  provisions.  The  holding, 
was  that  when  a  law  had  come  to  the  court  fully  accredited  as  valid  and  sub- 
sisting  upon  the  statute  book,  it  would  not  go  behind  the  enrolled  bill  as  de- 
posited in  the  ofiBce  of  the  secretary  of  state,  and  consult  the  journals  of  the- 
legislature  to  see  if  it  was  passed  in  conformity  with  the  constitution,  pro- 
viding "that  in  cases  of  imperative  public  necessity,  four  fifths  of  the  house- 
in  which  the  bill  may  be  pending  may  suspend  the  rule  [requiring  the  bill  \» 
be  read  on  three  several  days],  the  yeas  and  nays  being  taken  on  the  questao» 
of  suspension,  and  entered' upon  the  journals.**  The  case  of  SUiit  v.  Platt^ 
svpm,  presents  a  novel  state  of  facts.  An  enrolled  act,  to  which  the  great 
seal  had  been  affixed,  and  which  was  signed  by  the  pveeiding  officers  of  both 
houses  of  the  legislature,  and  approved  by  the  governor,  provided  that  the 
courts  for  the  county  of  Barnwell  should  be  held  at  BamweU;  but  it  ap- 
peared from  the  journals  of  the  two  houses  that  the  hill  as  finally  passed  pro- 
vided that  the  courts  should  be  held  at  BlackvUlCf  which  was  the  county  seat 
before  the  passage  of  the  act.  Held,  th^  enrolled,  authenticated,  and  ap- 
proved act  was  not  conclusive  evidence  of  the  terms  of  the  bill  as  it  passed 
the  houses,  but  the  journals  may  be  received  to  show  what  those  terms  were;. 
and  whenever  it  appears  that  the  enrolled  act  difiers  from  the  bill  as  passed, 
in  a  substantial  manner,  the  judiciary  may  declare  the  act  in  whole  or  in  part 
void.  If  a  private  act  be  certified  by  the  presiding  officers  of  the  legislature, 
it  is  a  matter  of  record  which  can  not  be  impeached  before  the  courts  in  a> 
collateral  way,  by  going  behind  the  record  and  inquiring  whether  or  not  it 
was  passed  in  conformity  with  the  constitution,  by  giving  the  prescribed  no- 
tice of  application:  Brodnax  v.  Groom,  64  N.  C.  244. 

Nature  op  the  Evidekcx  to  be  Fubnished  bt  the  Joubkals. — Th» 
proof  as  furnished  by  the  journals  must  be  clear  and  convincing  to  overcome 
the  prima  fade  presumption  furnished  by  the  due  authentication,  approval,, 
and  enrollment:  Stale  v.  Frauds,  26  Kan.  724;  Larriaon  v.  Peoria  etc.  B.  it, 
77  ni.  11;  Blessing  v.  Oaivesion,  42  Tex.  641;  Fhiglish  v., Oliver,  28  Ark.  317^ 
Louisiana  Stale  Lottery  Co.  v.  Bichoux,  23  La.  Ann.  743;  S.  C,  8  Am.  Bep. 
'  602.  ■  The  journals  must  likewise'  affirmatively  show  that  the  constitutional 
requirements  in  regard  to  matters  of  legislative  procedure  were  not  observed, 
or  otherwise  the  presumption  of  due  observance  will  prevail:  State  v.  MeCoih 
neli,  3  Lea,  332;  Williama  v.  StaU,  6  Id.  549;  Miller  v.  State,  3  Ohio  St.  475| 
Supei-visora  v.  People,  25  111.  181;  Worthen  v.  BadgeU,  32  Ark.  496:  Thus,  in 
the  last  case,  it  was  held  that  where  the  journals  show  that  a  substkute  for  a 
bill,  which  had  been  read  the  first  and  second^imes,  was  reported  and  adopted, 
and  read  a  third  time  and  passed,  not  showing  the  first  and  second  readings 
of  the  nibstitute,  the  court  will  presume  that  the  substitute  was  read  three 
times,  as  the  constitution  required.     But  in  Comm^r*  c/ Leavenworth  Co.  v. 
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HigginhoUkani^  17  Kan.  62,  the  court  refused,  under  the  ciroumstances  to  de- 
-d&re  &n  act  iuTalid,  because  the  ayes  and  noes  were  not  entered  upon  the 
senate  journal,  on  the  concurrence  by  the  senate  in  certain  slight  amendments 
made  by  the  house — ^the  act  haying  been  generally  considered  valid,  and  many 
rights  ha-ving  accrued  under  it  during  the  eleven  years  before  it  was  sought 
to  question  it;  and  held  further,  that  the  signatures  of  the  presiding  officers 
of  the  houses  of  the  legislature  to  an  enrolled  bill  were  only  portions  of  the 
many  evidences  of  its  due  passage  and  validity,  and  the  courts  must  decide 
as  to  its  passage  and  validity  upon  the  whole  of  the  legal  evidence  applicable 
in  such  cases.  Therefore,  where  the  enrolled  bill  and  legislative  journals 
taken  together  clearly  show  that  the  bill  was  duly  passed  by  the  legislature 
and  approved  by  the  governor,  the  bill  should  be  held  valid,  although  it  may 
not  have  the  signature  of  the  presiding  officer  affixed  to  it.  The  courts  vrill 
not  take  judicial  notice  of  the  contents  of  journals;  when  they  are  relied  upon, 
"they  must  be  brought  before  the  court  as  evidence;  but  when  offered,  they 
prove  their  own  authenticity:  Oroh  v.  Cttsliman,  45  111.  110;  Illinois  Cent.  R, 
R.  V.  Wren,  43  Id.  77;  Bedard  v.  HaH,  44  Id.  91;  Hen$oldt  v.  Peter^tburgh,  63 
Id.  157.  Nor  will  the  court  act  upon  the  admission  of  the  parties  that  a  stat- 
nte  has  not  been  passed  in  the  manner  required  by  the  constitution;  such  fact 
must  be  shown:  JIappel  v.  Brethauer,  70  Id.  166.  Whether  a  seeming  act  of 
the  legislature  is  or  is  not  a  law,  is  a  judicial  question  to  be  determined  by 
the  court,  and  not  a  question  of  fact  to  be  tried  by  the  jury:  Post  v.  Super- 
visors, 105  U.  S.  667;  South  Ottawa  v.  PerUns,  94  Id.  260;  Railroad  Tax  Case. 
8  Saw.  238,  293. 

Conclusions  as  to  Joubkals  as  Evidence. — The  conclusion  from  the 
foregoing  would  seem  to  be  correctly  formulated,  in  accordance  with  the 
weight  of  authority,  as  follows:  When  the  intent  of  a  constitution  appears 
to  be  that  the  journals  should  be  kept  as  records,  then  those  records  may  be 
examined  to  see  if  the  constitutional  requirements  have  been  kept,  and  if 
'  they  have  not,  the  act  will  be  declared  invalid;  but  at  the  same  time  consti- 
tutional directions  in  regard  to  mere  procedure:  State  v.  McConnell,  3  Lea, 
332;  Williams  v.  State,  0  Id.  549;  Miller  v.  Statn,  3  Ohio  St.  475;  Supervisors 
v.  People,  25  III.  181;  WoHhen  v.  Badrjttt,  32  Ark.  496;  as,  for  example, 
reading  bills  in  a  certain  manner,  and  for  a  certain  number  of  times;  and  the 
finding  of  certain  facts  upon  which  the  legislature  bases  its  action.  Lusher  v. 
Sdtes,  4  W.  Va.  11,  will  be  presumed  to  have  been  observed,  and  will  not  be 
inquired  into  uuless  2>erhaps  the  contrary  affirmatively  appears:  See  the  rule 
as  stated  in  Cooley  on  Const.  Lim.  *  135. 

Evidence  Othee  than  Joitbnals.— While  the  courts  of  many  states  will 
look  to  journals  to  determine  whether  a  statute  was  so  passed  as  to  be  invalid, 
the  same  courts  are  extremely  cautious  about  looking  further.  In  Fowler  v. 
Peirce,  2  CaL  165,  it  was  held  that  courts  of  law  could  go  behind  the  record 
evidence  of  a  statute,  and  that  it  might  be  shown  by  parol  that  an  act  had 
not  been  approved  by  the  governor  within  the  time  fixed  by  the  constitution, 
although  it  purported  so  to  be;  but  this  doctrine  was  overruled  by  Sherman 
V.  Story,  30  Id.  253;  see  supra.  In  Gardner  v.  Collector,  6  W>11.  499,  the 
president  had  approved  a  bill,  passed  by  congress,  December  24th,  but  had 
omitted  the  year  "  1861."  If  any  sources  of  iuformation  could  bo  looked  at 
they  would  show  that  the  record  in  the  office  of  the  secretary  of  state  was  filed 
there,  with  the  president's  approval  to  it,  December  26,  1861,  and  the  jour- 
nal of  the  house  of  representatives  showed  that  a  message  was  received  from 
the  president  January  6,  1862,  stating  that  he  had  approved  the  bill  on  the 
twenty-fourth  of  the  preceding  month.     Miller,  J.,  used  the  following  broad 
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language:  "Whenever  a  question  arises  in  a  court  of  law  of  the  existence  of 
a  statute,  or  of  the  time  when  a  statute  took  effect,  or  of  the  precise  terms 
of  a  statute,  the  judges  who  arc  called  upon  to  decide  it  have  a  right  to  re- 
sort to  any  source  of  information  which  in  its  nature  is  capable  of  conveying 
to  the  judicial  mind  a  clear  and  satisfactory  answer  to  such  question;  always 
seeking  first  for  that  which  in  its  nature  is  most  appropriate,  unless  the 
positive  law  has  enacted  a  different  rule."  In  McCuUoch  v.  Stale,  II 
Ind.  424,  where  it  was  alleged,  that  an  act  incorporating  a  bank  was  not 
passed  by  a  constitutional  majority;  that  certain  members  whose  names 
appeared  on  the  journal  of  the  house  as  present  and  voting  for  the  bill 
were  absent,  and  a  certain  member  whose  name  appeared  in  the  journal 
as  voting  in  favor  of  the  passage  did  not  in  fact  vote  for  it,  but  against 
it;  and  that  these  entries  were  made  by  mistake,  fraud,  and  corruption — 
held  that  the  journals  could  not  be  impeached  or  contradicted,  but  were 
conclusive  evidence  of  the  facts  appearing  therein;  and  see  People  v.  Ma' 
kaney,  13  Mich.  481.  The  judges  of  the  court  of  common  pleas  were  required 
by  the  constitution  of  Ohio  to  be  elected  by  joint  ballot  of  both  houses  of  the 
legislature.  At  a  certain  election,  the  journal  of  the  house  certified  the  elec- 
tion of  Samuel  Mofiitt,  while  that  of  the  senate,  the  election  of  Lemuel 
Moffitt.  It  was  sought  to  prove  by  depositions  of  officers  and  members  of  the 
legislature,  that  Lemuel  and  not  Samuel  Moffitt  was  the  one  voted  for  and 
elected.  The  court  thought  that  this  evidence  could  not  be  introduced,  but 
the  case  really  went  off  on  another  point:  State  v.  Moffitt^  5  Ohio,  358.  In 
Division  of  Howard  County,  15  Kan.  104,  the  court  refused  to  look  beyond 
the  journals  to  an  engrossed  bill  not  contained  therein.  And  see  Louisiana 
State  LoUery  Co.  v.  liichoux,  23  La.  Ann.  743;  S.  C,  8  Am.  Kep.  602,  Justice 
Howe*s  concurring  opinion;  Berry  v.  Baltimore  etc.  i?.  i?.,  41  Md.  446;  S.  C, 
20  Am.  Rep.  69. 

DocTRiN'E  OF  THE  PRINCIPAL  Case  EXAMINED.— It  Is  plain  that  the  fore- 
going examination  in  no  way  casts  any  doubt  upon  the  correctness  of  the 
ruling  in  the  principal  case.  If  it  is  admitted  that  courts  may  go  behind  an 
act  of  the  legislature^and  this  may  be  done  in  Pennsylvania  in  an  ordinary 
case :  See  Southwarh  Bank  v.  Commonwealth,  26  Pa.  St.  446 — it  will  follow, 
from  the  weight  of  authority,  that  no  presumption  in  .a  case  of  this  kind  wiD 
bo  entertained  in  favor  of  the  observance  of  the  constitutional  requirements; 
and  under  any  view,  and  if  it  be  denied  that  courts  may  examine  into  legi»> 
lative  records,  the  principle  should  be  distinguished  in  that  the  legislatm'e  ot 
Pennsylvania,  in  granting  such  a  decree  of  divorce,  is  really  acting  as  a  court 
of  limited  jurisdiction,  and  if  it  acts  without  jurisdiction  its  decree  should  be 
void.  The  principal  case  was  followed  and  approved  in  Cronise  v.  Crortise, 
54  Id.  255,  on  a  somewhat  similar  state  of  facts.  A^new-,  J.,  says:  ''It 
is  supposed  that  the  absolute  character  of  a  law  forbids  inquiry  into  the 
grounds  of  legislation.  But  the  answer  is,  that  the  grant  of  this  power  be- 
ing limited  in  the  constitution  to  certain  grounds,  an  inquiry  into  them  is  a 
necessary  duty  under  the  bill  of  rights  to  prevent  injustice.  *  *  *  If  the 
boundary  of  a  limited  power  be  overstepped  by  the  legislature,  its  act  is 
void,  and  not  only  can  bo  but  must  be  inqmred  into.  The  rightful  presump- 
tion is,  that  every  legislative  act  of  divorce  is  founded  in  just  cause,  but  iv 
is  not  a  conclusive  presumption  that  this  cause  is  outside  tlie  jurisdiction  of 
the  courts.  If  because  no  ground  is  recited  we  refuse  to  inquire  into  the 
ground,  we  fail  in  an  enjoined  duty,  the  legislative  will  would  become  un 
founded,  and  breaches  of  the  constitution  be  beyond  reach.*' 
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Motives  of  Legislatures  or  Members  thereof  will  not  be  Ixquireb 
nsTa — Courts  have  been  often  urged  to  inquire  into  the  motives  of  legisla- 
tures or  members,  but  this  has  as  often  been  refused,  even  where  fraud, 
bribery,  and  corruption  have  been  alleged.  Impeachment  and  the  ballot  are 
the  proper  remedies:  Fletcher  v.  Peck,  C  Cranch,  87;  Ex  parte  McCardU^  7 
Wall.  606;  HiiU  eU.  Co.  v.  WoodhuU,  25  Mich.  99;  StaU  v.  ilatja,  49  Mo.  604; 
Kountze  v.  Omaha,  6  Dill.  443;  People  v.  Bigler,  6  Cal.  23;  Ex  parte  Newman, 
0  Id.  502;  Harpending  v.  HaiglU,  39  Id.  189;  Slack  v.  Wood,  8  W.  Va.  612; 
McCuUoch  V.  St(Ue,  11  Ind.  424;  BaUhtuyre  v.  State,  15  Md.  376;  Johruon  v. 
fllggiH8,  3  Mete.  (Ky.)  506;  People  v.  Draper,  15  N.  Y.  532;  State  v.  Pagan, 
22  La.  Ann.  645;  State  v.  Cardoza,  5  S.  C.  297;  Humboldt  Co,  v.  ChmrchiUCo. 
Commi89ioner$,  6  Nev.  30;  Doyle  v.  Continental  Ins.  Co.,  04  U.  S.  635;  JTH^A* 
V.  Di/rees,  8  Ind.  298;  Sunbtny  etc.  /?,  7?.  v.  Cooper,  33  Pa.  St  278. 

The  PRncaPAL  case  is  cited  in  Election  Cases,  65  Pa.  St.  41,  to  the  point 
that  "  where  a  new  and  extraordinary  remedy,  out  of  the  course  of  the  com- 
mon law,  is  given  by  statute,  the  party,  if  he  adopts  it  at  all,  must  punve  ii 
to  the  letter." 
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[1  RBODB  IlX.A2rD.  2M.] 

Wbrtin  AqmntMiKT  is  Entire  when  for  the  sale  of  oertein  Und  and  m 
oottage  thereon,  and  to  finish  the  cottage  by  a  certain  time. 

Pasol  Evidbncx  is  Inadmissible,  where  Part  of  an  Entirs  Contbact 
IS  within  the  Statute  of  Frauds,  to  vary  the  part  not  otherwise  within 
the  Btatate,  by  enlarging  time  of  performance. 

Action  on  an  agreement.  Plaintiff  and  defendant  entered 
into  an  agreement  in  writing,  whereby  the  former  agreed  to  sell 
to  the  latter  certain  land,  together  with  a  cottage  then  being 
built  thereon,  and  also  agreed  to  finish  the  cottage  on  or  before 
the  first  day  of  July  next  after  the  date  of  the  agreement. 
Plaintiff  claimed  that  the  defendant  subsequently  extended  the 
time  for  the  completion  of  the  cottage  to  the  fourteenth  of  July. 
The  cottage  having  been  completed  on  the  fourteenth  of  July, 
the  plaintiff  tendered  a  proper  conveyance  of  the  premises  to 
the  defendant,  but  the  latter  refused  to  receive  it  and  pay  the 
purchase  price.  The  court  held  that  it  was  incompetent  to 
show  by  parol  evidence  that  the  time  of  performance  as  desig- 
nated in  the  agreement  was  extended.  The  plaintiff  moved  for 
A  new  trial. 

Fearce  and  Turner ^  for  the  plaintiff. 

A.  C.  Oreene  and  PoUer,  for  the  defendant 

By  Court,  Greene,  C.  J.  The  plaintiff  offered  parol  evidence 
to  prove  that  defendant  agreed  to  extend  the  time  of  finishing 
the  cottage  until  July  14,  1847.     This  evidence  was  objected  to 
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by  defendant,  upon  the  ground  that  such  evidence  was  inadmis- 
sible under  the  statute  of  frauds.  The  defendant  contended 
that  the  contract  was  entire,  and,  being  for  a  sale  of  land,  the 
term  of  performance  could  not  be  extended  by  parol.  The 
agreement  is  for  the  sale  of  the  land  with  the  cottage  thereon 
for  the  sum  of  three  thousand  dollars,  and  the  seller  agrees  to 
complete  the  cottage  on  or  before  the  first  of  July  then  next, 
the  purchase  money  to  be  paid  when  possession  is  given.  The 
plaintiff  contends  that  the  agreement  is  divisible  into  two  parts, 
to  wit,  the  sale  of  the  land  and  the  finishing  of  the  cottage;  the 
first  is  within  the  statute  of  frauds,  and  the  second  not.  That 
the  time  named  in  the  agreement  applies  to  the  completion  of 
the  cottage,  but  not  to  the  conveyance  of  the  land.  That  with 
regard  to  this  last,  no  time  being  fixed,  the  law  implies  a  rea- 
sonable time. 

It  is  undoubtedly  true  that  parol  evidence  is  conipetent  to 
prove  an  enlarged  time  for  the  performance  of  a  written  con- 
tract not  within  the  statute  of  frauds,  and  if  the  plaintiff  is 
right  in  his  construction  of  the  contract,  parol  evidence  is 
admissible  to  prove  an  enlargement  of  the  time  for  the  finishing 
of  the  cottage.  But  is  the  contract  divisible?  We  think  not. 
The  agreement  is  for  the  sale  of  a  house  and  lot;  the  purchaser 
did  not  want  one  without  the  other,  nor  one  before  the  other. 
It  was  no  object  to  him  to  have  the  cottage  without  the  lot,  or 
the  lot  without  the  cottage.  The  purchase  was  of  the  entire 
estate,  house  and  lot,  and  was  to  be  perfected  at  the  same  time; 
that  time  was  the  first  of  July,  at  the  furthest.  We  think, 
therefore,  that  the  true  interpretation  of  the  contract  is,  that 
the  sale  was  to  be  completed  on  the  first  of  July;  in  other 
words,  that  the  plaintiff  agreed  to  convey  to  the  defendant  the 
house  and  lot  complete  on  or  before  the  first  day  of  July. 

And  the  question  is,  whether  parol  evidence  is  admissible  to 
prove  that  the  parties  extended  the  time  to  the  fourteenth  of 
July.  Upon  this  question  the  authorities  are  conflicting.  The 
leading  English  case  in  support  of  the  admissibility  of  such 
evidence  is  Cxiff  el  al,  v."  Penn,  1  Mau.  &  Sel.  21,  decided  by 
Lord  EUenborough  in  1813. 

In  that  case,  the  **  defendant  agreed,  by  a  written  contract, 
to  purchase  of  the  plaintiffs  three  hundred  hogs  of  bacon,  *to  be 
delivered  at  fixed  times  and  in  specified  quantities,  and,  after  a 
part  of  the  bacon  had  been  delivered,  requested  the  plaintiffs, 
as  the  sale  was  dull,  not  to  press  the  delivery  of  the  residue." 
This  was  to  be  undei'stood  only  as  parol  dispensation  of  the  per- 
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f  ormance  of  the  original  contract  in  respect  to  the  time  of  the  de- 
livery, and,  therefore,  was  not  affected  by  the  statute  of  frauds; 
the  defendant  was  held  liable  for  not  accepting  the  residue 
within  a  reasonable  time  afterwards.  In  giving  the  opinion  of 
tho  court  in  that  case,  Lord  EUenborough  said:  "  It  is  admitted 
there  was  an  agreed  substitution  of  other  days,  than  those  orig- 
inally specified,  for  the  performance  of  the  contract;  still  the 
contract  remained.  Suppose  a  delivery  of  live  hogs,  instead 
of  the  bacon,  had  been  substituted  and  accepted,  might  not  that 
have  been  given  in  evidence,  as  accord  and  satisfaction  ?  So 
here  the  parties  have  chosen  to  take  a  substituted  perform- 
ance." 

But  it  appears  to  us  that  there  is  a  wide  difference  between  a 
substituted  performance,  accepted  by  the  purchaser,  as  of  jive 
hogs  delivered  and  accepted  instead  of  bacon,  and  a  substituted 
executory  agreement  to  sell  and  deliver  live  hogs.  Could  such 
an  agreement  have  been  enforced?  If  originally  by  parol,  it 
clearly  could  not.  Does  it  derive  any  force  from  the  fact  that 
the  parties  had  made  a  written  contract  for  the  sale  of  bacon, 
any  more  than  if  they  had  made  a  contract  for  the  sale  of  wheat  f 
If  the  agreement  for  a  substituted  performance  is  different  from 
the  written  contract,  then  the  party  charged  therewith  is  charged 
with  a  parol  contract,  which,  the  statute  says,  shall  not  be  done. 

The  essence  of  an  executory  contract  is  the  thing  agreed  to  be 
done,  and  an  agreement  for  a  substituted  performance  is  an 
agreement  to  do  a  different  thing,  and  if  this  is  required  by  the 
statute  to  be  in  writing,  we  do  not  perceive  how  the  party  can 
be  charged  by  parol,  if  the  agreement  be  substituted  for  a 
written  contract,  any  more  than  if  originally  by  parol.  Cuff  d 
al,  V.  Penn  was  under  the  seventeenth  section,  which  requires 
either  delivery  of  part,  or  part  payment,  or  a  written  contract. 

In  Go8s  y.  Lord  Nugent,  5  Bam.  &  Adol.  68;  S.  C,  27  Eng. 
Com.  L.  33,  Lord  Denman  refers  to  the  case  of  Cuff  et  al.  v. 
Penn,  and  cautiously  avoids  giving  his  sanction  to  its  authority. 
Park,  J.,  doubted  the  correctness  of  the  decision.  In  Stoweli 
V.  Pobimon,  3  Bing.  N.  C.  928;  and  S.  C,  5  Scott,  196,  it  was 
held,  that  the  time  for  the  performance  of  a  written  contract  for 
the  sale  of  lands  could  not  be  enlarged  by  a  subsequent  oral 
agreement,  although  that  agreement  was  pleaded  by  the  defend- 
ant as  a  bar  to  the  action.  The  plea  was,  that,  at  the  time  stip- 
ulated for  the  .performance  of  the  written  contract,  neither  par^ 
was  ready  to  complete  the  sale;  and  the  time  for  the  perform- 
ance was  agreed  by  the  parties  to  be  postponed. 


Digitized  by 


Google 


March,  1849.]  Ladd  v.  Kjsq.  627 

In  Stead  v.  Dawber,  2  Per.  &  Dav.  447;  S.  C,  10  Ad.  k  El. 
67,  Cuffet  al.  v.  Penn  was  directly  overniled. 

In  Marshall  v.  I^n,  6  Mee.  &  W.  109,  decided  in  tiie  ex- 
chequer in  1840,  there  was  a  written  contract  for  the  sale  of 
goods,  within  the  statute  of  frauds,  fixing  the  time  of  delivery; 
a  subsequent  parol  agreement  was  made  substituting  another 
day.  Held,  such  subsequent  agreement  to  be  valid  must  be  in 
writing.  Parke,  baron,  says:  "Everything  for  which  the  par- 
ties stipulate,  as  forming  part  of  the  contract,  must  be  deemed 
to  be  material.  Now,  in  this  case,  by  the  original  contract,  the- 
defendant  was  to  accept  the  goods,  provided  they  were  sent  by 
the  first  ship;  the  parties  afterwards  agreed  by  parol,  that  the 
defendant  would  accept  the  goods,  if  they  were  sent  by  the  sec- 
ond ship,  on  a  subsequent  voyage;  that  appears  to  me  to  be  a 
different  contract  from  what  is  stated  before.  Such  was  my 
strong  impression,  independ^tly  of  any  decision  on  the  point;: 
but  the  case  of  Stead  v.  Dawber,  2  Per.  &  Dav.  447,  is  precisely^ 
in  point  with  the  present,  and  on  looking  at  the  judgment,  it 
does  not  appear  to  proceed  altogether  upon  the  time  being  an 
essential  of  the  contract,  but  on  the  ground  that  the  contract 
itself,  whatever  be  its  terms,  if  it  be  such  as  the  law  recognizes, 
as  a  contract,  can  not  be  varied  by  parol." 

In  the  argument  of  this  case,  the  counsel  for  the  plaintiff  en- 
deavored to  distingush  it  from  the  case  of  Go88  v.  Lord  Nugent, 
5  Bam.  &  Adol.  58,  which  was  under  the  fourth  section  of  the 
statute,  upon  the  ground  of  a„ difference  in  the  construction  of 
the  fourth  and  seventeenth  sections  of  the  statute;  and,  although 
the  court  repudiate  any  such  distinction,  yet  no  case  has  been 
cited,  either  in  England  or  this  country,  where  parol  evidence 
has  been  admitted  to  enlarge  the  time  of  performance  of  a  con- 
tract for  the  sale  of  lands. 

The  weight  of  English  authority  is  decidedly  against  the  ad- 
mission of  the  parol  evidence. 

In  Blood  V.  Goodrich,  9  Wend.  68  [24  Am.  Dec.  121],  the  su^ 
preme  court  of  New  York  decided  that  a  parol  agreement  to  . 
e:ttend  the  time  of  performance  of  a  contract  for  the  conveyance  ^ 
of  land  was  invalid. 

In  Cummings  et  al.  v.  Arnold  et  aZ.,  3  Met.  480  [37  Am.  Dec. 
155],  the  defendants  agreed  in  writing  to  furnish  and  deliver  ^ 
printing  cloths  to  the  plaintiffs  at  a  certain  price  per  yard,  on, 
eight  months'  credit,  and  the  suit  was  brought  by  the  plaintiffr 
for  the  non-delivery  of  the  cloths  according  to  this  contract.  II. 
defense,  the  defendants  offered  to  prove,   that  the  plaintiffs 
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agreed  by  parol,  after  the  ^mting  was  signed,  to  pay  cash  on 
the  delivery  of  the  cloths,  deducting  eight  per  cent.,  and  the 
•question  was,  whether  CTidence  of  these  facts  was  admissible. 
'The  court  decided  that  the  parol  CTidenoe  was  admissible. 
Wilde,  J.,  after  adopting  the  reasoning  of  Lord  Ellenborough  in 
Cuff  Y.  Perm,  1  llau.  &  Sel.  21,  goes  on  to  say:  "If  the  de- 
fendants, on  their  part,  had  refused  to  perform  the  verbal  agree- 
ment, then  indeed  it  could  not  be  set  up  in  defense  of  the 
present  action;  for  the  party  who  sets  up  an  oral  agreement  for 
ra  substituted  performance  of  a  written  contract,  is  bound  to 
prove  that  he  has  performed  or  been  ready  to  perform  the  oral 
agreement.    This  distinction  avoids  the  difficulty  in  some  of  the 
cases  cited,  where  it  is  said,  that  to  allow  a  party  to  sue,  partly 
•on  a  written  and  partly  on  a  verbal  agreement,  would  be  in 
direct  opposition  to  the  requisitions  of  the  statute;  and  it  un- 
-doubtedly  would  be;  but  no  party;  having  a  right  of  action,  can 
'4>e  compelled  to  sue  in  this  form.     He  may  always  declare  on 
the  written  contract,  and  unless  the  defendant  can  prove  per- 
formance, according  to  the  terms  of  the  contract  or  according 
to  the  agreement  for  a  substituted  performance,  the  plaintiff 
^f^ould  be  entitled  to  judgment." 

This  reasoning  does  not  appear  to  us  to  be  satisfactory.  If 
the  agreement  for  substituted  performance  has  been  performed 
by  the  one  party  and  received  by  the  other,  then  undoubtedly, 
it  is  an  accord  and  satisfaction  of  the  written  contract.  But  a 
.tender  of  performance  of  the  substituted  agreement,  not  ac- 
'Cepted  by  the  other  jMirty,  is  no  accord  and  satisfaction;  and, 
>if  not  received,  it  is  then  executory  and  performance  can  only 
i)e  enforced  by  suit.  In  such  a  state  of  things,  which  is  in 
force,  the  original  written  or  the  substituted  verbal  contract  ?  If 
Jl.  and  B.  contract  in  writing  for  the  sale  to  B.  of  Black-acre, 
;and,  afterwards,  by  parol,  they  agree  that  the  sale  should  be  of 
White-acre  instead  of  Black-acre,  and  A.  offers  to  convey  to  B 
White-acre  according  to  verbal  agreement,  and  B.  refuses  to  re- 
ceive it  and  sues  A.  on  the  written  contract  for  the  sale  of  Black- 
acre,  can  B.  set  up  the  verbal  contract  and  his  tender  of  per- 
"if ormance  of  it,  as  a  bar  to  the  action  ?  Is  the  verbal  agreement 
-of  any  more  force  because  performance  has  been  tendered?  Is 
the  verbal  agreement,  with  a  tender  of  performance,  of  any  more 
force  in  the  case  supposed,  than  if  none  but  the  verbal  agree- 
ment had  been  made?  Upon  the  principle  adopted  by  the 
:«upreme  court  of  Massachusetts,  the  purchaser,  under  a  written 
contract,  may  be  deprived  of  the  land  he  agreed  for,  and  corn- 
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pelledy  upon  the  strength  of  a  subsequent  verbal  agreement  of 
which  performance  has  been  tendered,  to  accept  other  land. 
We  think  if  the  performance  is  changed  the  contract  is  changed: 
that  when  there  is  a  substituted  performance  agreed  upon» 
whether  as  to  time  or  subject-matter,  there  is  a  substituted  con* 
tract,  and,  if  it  relates  to  land,  it  must  be  in  writing. 
New  trial  denied. 

Ektirb  Ck>2?TBACT8.— For  examples  of  particular  contracts  held  to  be  or 
not  to  be  divisible,  see  McMiOan  v.  Vanderlip,  7  Am.  Dec.  299;  Badgtr  t. 
TUeombt  26  Id.  611.  Sums  due  on  onrrent  or  book  accounts  are  entire  and 
indiviBible  demands:  OuerMty  v.  Carver,  24  Id.  GO,  and  note;  Beiulemagle  v. 
Codb,  32  Id.  448,  and  note.  As  to  splitting  up  of  entire  demands,  see  Quen^ 
§ey  V.  Carver  and  Bendernagle  v.  CocJ:8,  ntpra;  and  in  regard  to  apportion- 
ment of  contracts,  see  note  to  CuMert  v.  Kuhn,  31  Id.  518;  Van  Rensadaer  ▼.. 
Bradley,  45  Id.  451,  and  cases  collected  in  note.  Performance  in  full,  when 
essential  to  recoTery:  IJa^/toctrd  v.  Leonard,  19  Id.  268,  and  note;  Aforford  v. 
MaOin,  17  Id.  168;  Marshall  v.  Jones,  25  Id.  260;  Cfreene  v.  Linton,  31  Id. 
707;  Helm  v.  WUson,  28  Id.  336,  and  note;  Eldridge  v.  Bow,  43  Id.  41,  and 
note.  An  entire  contract  is  void  when  foonded  upon  an  indivisible  consider- 
ation,  part  of  which  is  illegal:  ^Uson  v.  Himes,  47  Id.  422,  and  cases  collected 
in  note. 

Pabol  Eklabobmxnt  of  Tibce  or  Pebvormakce,  whsn  Vaud:  Blood  v. 
Goodrich,  24  Am.  Dec  121,  and  cases  in  this  series  collected  in  note.  Id 
action  for  breach  of  written  contract,  alteration  may  be  proved,  although  the^ 
oral  agt^emont  be  within  the  operation  of  the  statute  of  frauds:  Cummkngs  ▼- 
Arnold,  37  Id.  155. 

Thx  frdtcipal  CASS  18  crrsD  in  Martin  ▼.  Cla/rhe^  8  B.  I.  395,  to  the 
point  that  a  contract  for  the  sale  of  an  interest  in  real  estate  can  not  be 
varied,  under  the  statute  of  frauds,  by  parol  evidence;  and  in  an  equity  case». 
that  of  Hicks  v.  AyUwor(h,*\Z  Id.  566,  the  principal  case  was  referred  to  as  ai» 
Illustration  of  a  case  at  law,  in  holding  that  the  time  for  accepting  an  option 
in  regard  to  land  could  not  be  extended  by  paroL 
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Sahlman  V.  Mills  &  Go. 

[3  8tbobbaxt*s  Law,  884.1 
^X^omiBiTOTiTX  Dkliybrt  of  CnATTBLs.— Where  the  owner  of  oom  g»Tt 
an  order  on  the  agent  at  the  depot  where  the  com  was  to  arrive,  to  de- 
liver six  hundred  and  twenty-five  bags  to  a  person  designated,  and  the 
agent  recognized  the  person's  right  to  the  property,  it  was  held  that  there 
was  a  constmctive  delivery. 
19  Determining  whether  Chattels  have  been  Dblitered  Coxstbcct- 
IVELT,  the  intention  of  the  parties,  if  it  can  be  collected  from  what  theji 
have  said  and  done,  will  largely  govern. 
Idkntifigation  of  CJorn  Mixed  with  Larger  Lot. — ^Where  the  owner  of 
oom,  to  arrive  at  a  depot,  gives  an  order  fo^  a  portion  of  it,  that  is  a 
sufficient  identification  of  it,  and  the  first  to  arrive  will  be  the  com  meant. 
Contract  biat  be  Proved  by  Parol,  where  the  chattels  have  been  deliv- 
ered  and  no  writing  is  necessary. 

Tboveb  for  six  hundred  and  twentj-five  bags  of  com,  contain- 
ing two  and  a  half  bushels  each.  Mills  &  Co.  purchased  three 
thousand  bushels  of  com  from  Adger  &  Co.  at  Hampton's  planl^ 
tion,  to  be  delivered  at  the  Charleston  railroad  depot.  The  fol- 
lowing order  was  sent  to  plaintiff: 

"  Mb.  John  Kino,  Jun.,  Aqent  Bailboad  Compant — Sir:  Please 
deliver  to  C.  Sahlman  six  hundred  and  twenty-five  bags  of  com 
•consigned  to  us,  and  oblige,  O.  Mills  &  Co. 

"P.  S.  We  are  not  certain  that  all  the  com  has  arrived  at 
the  depot,  but  when  it  comes  let  Mr.  S.  have  it. 

"January  25,  1847." 

Plaintiff  presented  the  order  to  the  agent,  who  recognized  it, 
«nd  when  the  com  came  informed  him  of  its  arrival.    Mills  was 
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present  when  plaintiff  went  for  the  com,  and  refused  to  let  him 
haTe  it.  Plaintiff  tendered  the  price  he  had  agreed  to  pay  for 
it — seventy-eight  cents  per  bashel — ^but  Mills  refused  to  take  the 
money,  and  hauled  the  com  away.  Com  had  advanced  in  price 
since  the  original  contract  of  purchase.  The  jury  found  a  ver- 
dict for  the  plaintiff  for  three  hundred  and  twelve  dollars  and 
forty  cents,  the  difference  between  the  contract  price  and  the 
advanced  price,  and  defendants  appealed. 

Bailey,  Brewster,  and  Petigru,  for  the  appellants; 

Simons,  contra. 

By  Court,  Withebs,  J.  If  there  was  no  delivery  of  the  com 
in  question,  to  the  plaintiff,  the  case  was  within  the  statute  of 
frauds;  ^d  we  might  not  be  able  to  find  enough  in  the  plaint- 
iff's proof  to  fulfill  the  demands  of  that  statute.  If  the  con- 
tract was  executory,  the  plaintiff  must  fail,  for  he  has  brought 
trover,  and  such  a  contract  is  not  the  basis  of  such  an  action. 

The  true  inquiry,  therefore,  is  whether  the  order  received  by 
the  plaintiff,  from  defendants,  and  by  him  presented  to  the 
railroad  agent,  was  an  execution  of  the  contract — that  is  to  say, 
did  it  operate  to  vest  in  Sahlman  the  right  of  property  in  the 
eom,  and  a  constructive  possession  of  it? 

It  was  contended  at  the  bar,  that  O.  Mills  &  Co.  had  not  pos- 
session themselves,  and  consequently  they  could  not  transfer  it 
to  another.  But  the  testimony  (by  Mr.  Pringle)  is  that  the  sale 
of  three  thousand  bushels  of  com,  was  made  by  Adger  &  Co., 
the  defendants,  "at  Hampton's  plantation."  Mills  sent  his 
bags  to  that  plantation,  and  the  com  was  put  into  them.  There 
is  no  room  to  question  that  defendants  were  complete  and 
absolute  owners  of  the  com,  at  Hampton's  plantation,  and  could 
deal,  concerning  it,  as  effectually  as  if  the  commodity  had  been 
in  their  warehouse  in  Charleston.  Though  Adger  &  Co.  were  to 
pay  the  freight  (yet,  as  the  testimony  is).  Mills  &  Co.  were  to 
receive  the  com  at  the  railroad,  and  have  it  from  that  place. 

Conceding  that  the  agent  of  the  vendor,  holding  the  goods, 
should  recognize  the  order,  which  has  not  been  discussed  in 
this  cause,  it  is  conceived  that  he  did  so  in  fact;  for  the  proof 
on  that  subject,  shows  that  though  it  was  not  left  with  the 
agent  of  the  railroad  when  presented  to  him,  that  was  omitted 
only  because  the  com  had  not  then  arrived;  and  we  are  in- 
formed that  when  it  did  arrive,  information  was  given  of  the 
fact  to  the  plaintiff,  by  one  connected  with  the  railroad  depot; 
and  it  may,  therefore,  be  well  concluded  that  the  warehouseman 
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fully  recognized  whatever  right  the  paper  presented  conveyed 
to  the  plaintiff,  and  regarded  the  custody  of  the  goods,  when 
they  should  arrive,  to  be  for  and  on  account  of  the  plaintiff  in 
this  case. 

The  real  point  of  objection  to  the  force  and  effect  of  the  paper 
presented  by  the  plaintiff  to  the  railroad  agent,  as  a  delivery 
order,  within  the  understanding  of  merchants,  must  be  reduced 
to  this — that  the  merchandise,  intended  to  pass  under  it,  was 
not  identified;  or  that  something  remained  still  to  be  done,  in 
relation  to  the  com,  necessary  to  designate  precisely  that  which 
should  be  the  plaintiff's. 

Assuredly  the  intention  of  the  parties,  if  it  can  be  collected 
from  ]vhat  they  have  said  or  done,  as  to  this  matter,  ou^ht  U> 
have  much  to  do  in  determining  our  conclusion.  It  is^not  said 
in  the  order,  nor  otherwise  proved,  that  any  single  act  was  U> 
be  done,  tending  to  designate  or  identify  the  com.  It  is  6ug« 
gested,  however,  that  Mills  &  Co.  by  their  contract  with  Adger 
&  Co.  reserved  the  right  to  measure  the  com  at  the  railroad 
depot.  But  it  is  well  enough  to  answer  that  this  may  not^  on 
that  account,  have  entered  into  the  contract  or  intentions  of  the 
parties  to  this  action.  It  appears  in  the  case,  as  reported  to  as» 
that  Mills  &  Co.  were  to  receive  a  specific  quantity  of  com  (three 
thousand  bushels)  at  Hampton's  plantation,  and  Mills  sent  hia 
own  bags  to  receive  it.  It  would  seem  that  the  capacity  of  each 
bag,  purchased  by  plaintiff,  was  known,  for  in  a  conversation  be« 
tween  plaintiff  and  Mills,  the  former  alleged  that  he  had  bought 
'*  six  hundred  and  twenty-five  bags  of  com,  containing  twa 
and  one  half  bushels  each,  at  seventy-eight  cents  per  bushel/' 
and  this  was  not  denied.  Then  if  the  number  of  bushels  was  a 
matter  to  be  known  at  the  railroad  depot,  that  would  seem  to 
bo  no  matter  of  doubt.  However,  the  subject  of  sale  was  a 
specific  number  of  bags  of  com  (so  specified  in  the  order),  bags 
consigned  to  Mills  &  Co.  at  the  railroad  depot,  arrived  or  to 
arrive — if  not  there,  then  when  they  did  come,  or  such  of  them 
sts  would  complete  the  number,  were  to  be  delivered  to  the 
plaintiff.  It  is  admitted  that  to  make  the  order  ox>erative  to  sus- 
tain this  action  of  trover,  the  plaintiff  should  be  able,  by  virtue 
of  its  terms,  to  lay  his  hand  on  the  specific  bags  purchased. 
"What  obstacle  would  he  have  found  to  doing  this,  if  the  defend- 
ants had  not  interfered?  He  would  find  bags  of  com  con- 
signed to  them;  and  we  hear  of  none  other  consigned  to  them» 
but  those  brought  from  Hampton's  plantation — the  number  was 
settled.     But  the  defendants  had  other  bags  of  com,  not  dis- 
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tinguishable  among  themselyes,  at  the  same  place,  and  from  the 
same  place.  Stilly  therfe  is  no  difficulty  in  this,  for,  by  the  terms 
of  the  order,  upon  a  plain  interpretation,  if  none  were  there  at 
its  date,  the  first  six  hundred  and  twentj'-five  that  came  were  to 
be  delivered — ^if  some  were  there,  but  a  less  number,  they,  with 
the  requisite  additional  number  to  arrive  and  when  received, 
were  to  be  the  identical  six  hundred  and  twenty-five  bags,  that 
were  the  subject  of  the  contract.  The  element  of  the  casb, 
therefore,  which  includes  the  identity,  and  separate  identity,  of 
the  thing  sold,  seems  well  enough  developed  by  the  plaintiff's 
testimony. 

It  is  not  proposed  to  collect  authorities  to  sustain  the  observa- 
tions hei'einbefore  made;  for  as  to  the  main  question  of  inquiry 
here  (whether  the  order  was  such  as  to  transfer  the  light  of 
propei*ty  in  the  com,  and  the  constructive  possession  to  the 
plaintiff),  has  recently  undergone  the  consideration  of  this  court, 
and  has  been  elaborately  discussed  in  the  case  of  Frazer  d;  Co, 
V.  Eilliard  etaL,  2  Strobh.  309.  Very  good  illustrations  of  what 
we  hold  in  this  case  may  be  found  in  Searle  v.  Eeeves,  2  Esp. 
598,  and  in  liiddle  v.  Vamuniy  20  Pick.  280,  citing  the  case  of 
Macomher  v.  Parker,  13  Id.  175.  The  two  latter  cases  are  a  com- 
mentary upon  the  doctrine,  that  although  a  contract  for  the  sale 
of  goods  be  complete  and  binding  in  other  respects,  the  propeiiy 
in  them  remains  in  the  vendor,  and  at  his  risk,  if  any  material 
acts  remain  to  be  done  before  the  deliveiy — unless  the  evidence 
constrain  the  belief  that  the  parties  did  not  contemplate  any- 
thing else  to  be  done  before  delivery:  and  we  are  admonished 
by  those  cases  to  look,  as  in  all  other  actions  on  contmct,  to  the 
intention  of  the  parties,  as  indicated  by  the  proof.  In  the  one 
case,  though  the  plank  and  timber  were  in  the  hands  of  a  bailee, 
when  the  contract  was  made,  and  hod  to  be  measured  to  ascer- 
toiu  the  means  of  fixing  the  amount  to  be  paid;  and  in  the  other^ 
though  the' bricks  were  to  be  counted  for  the  same  purpose,  yet 
the  delivery  was  affirmed  to  have  been  made  in  each  case.  While 
the  general  principle  is  sensible,  and  ought  to  be  maintained  as 
wholesome  law,  it  would  be  expedient,  for  the  very  purpose  of 
nuiintaining  it,  that  we  should  not  push  its  application  to  a  fan- 
ciful extent;  and  in  so  doing  lose  sight  of  the  reasonable  indicia 
of  the  intention  of  the  parties  to  regard  the  delivery  complete 
or  not. 

If,  then,  the  delivery  of  the  com  shall  be  considered  as  hav- 
ing followed,  the  order,  the  question  is  ended;  for  there  is  no 
room  to  debate  whether  the  defendants  had  the  right  of  stoppage 
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in  transUu.  The  delivery  excludes  that  inquiry.  Nor  is  there 
anything  in  the  suggestion,  that  we  ascelrtain  some  fact  or  other 
as  to  the  particulars  of  that  contract,  by  parol  testimony-.  If 
actual  deliyeiy  had  been  made  (and  constructiye  is  equivalent), 
the  whole  contract  might  be  proved  by  parol.  So,  under  the 
riiatute  of  frauds,  if  a  single  bag  had  been  delivered  as  a  part  of 
the  article  purchased,  the  same  would  have  followed. 

Inasmuch  as  the  defendants  received  a  more  favorable  charge 
on  tlie  law  than  they  had  a  right  to  require,  and  the  phiintiff, 
notwithstanding,  has  obtained  a  verdict,  he  is  of  course  entitled 
to  retain  it;  and  the  motion  in  behalf  of  defendants  is,  thereforej 
dismissed. 

O'Neall,  Evans,  Waedlaw,  and  Fbost,  JJ.,  concurred. 

Motion  refused. 

RiCHABDSON,  J.,  did  not  hear  the  argument  in  this  case. 

In  a  Co^'l'RACT  or  Sale,  Delivkry  hay  bb  Symbolical  or  by  implica- 
tion wlieu  the  article  is  not  in  the  possession  of  the  seller:  Coche  v.  Chapmctn^ 
44  Am.  Dec.  536,  aiid  note,  where  other  cases  are  collected.  It  is  a  good 
constnictive  delivery  of  bulky  articles  in  cai-e  of  an  agent  of  the  vendor  at  a 
distant  place  for  both  the  vendor  and  the  vendee  to  notify  him  of  the  sale, 
and  for  the  vendee  to  instruct  him  to  ship  the  goods  to  his  agent  at  another 
place,  he  agreeing  to  comply  with  such  instructions:  Van  Brunt  v.  PiJx^  45 
Id.  126,  and  note. 


Stover  &  Babnes,  Survivoes,  v.  Duren, 

[3  Stbobhabt'8  Law,  US.] 
l*RESDMPnON  OF  PAYMENT  AFTER  LaPSK  OF  TWEN'TY  YeARS  is  One  of  fact 

and  not  of  law,  though  equally  as  important  as  if  it  were;  but  it  shifts 
the  burden  of  proof,  and  though  the  court  can  not  make  such  a  presump- 
tion, yet  a  new  trial  will  usually  be  granted  if  the  jury  disregards  it. 

Mere  Acknowledgments  Made  a>ter  Twenty  Years  that  the  debt  had 
not  been  paid  will  not  rebut  the  presumption  of  payment  arising  from 
the  lapse  of  time;  to  do  so  there  should  be  a  distinct  admission  of  the 
legal  obligation  and  no  expression  of  imwillingness  to  pay. 

Body  Held  under  Ca.  Sa.  Constitutes  Satisfaction  at  Common  Law, 
and  this  not  less  where  the  body  has  been  discharged  without  payment 
than  where  payment  has  been  received. 

Arrest  is  Prima  Facie  Evidence  of  SATiSFAcnoN.— To  rebut  it  the  re- 
lease from  prison  must  appear  to  be  an  exception  to  the  general  infer* 
ence. 

The  plaintiffs,  survivors  of  the  firm  of  Stover,  Barnes,  Dickson 
k  Perr}%  in  1847  brought  suit  on  a  judgment  recovered  by  the 
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firm  against  defendant  in  1821.  In  1822,  defendant  had  been 
arrested,  and  under  the  prison  bounds  act  asked  to  be  dis- 
charged. The  jury  found  in  his  favor;  but  the  case  was  appealed, 
a  new  trial  ordered,  and  on  the  second  trial  the  verdict  was 
against  him.  This  left  him  in  custody.  How  he  was  discharged, 
does  not  appear.  His  property  was  all  sold,  and  applied  on  the 
judgment.  It  was  proved  that  a  nephew  of  plaiutiflf  Stover 
<!allod  upon  defendant,  and  told  him  he  understood  that  he 
-(defendant)  had  promised  to  pay  the  judgment  when  able  to  do 
•so.  Defendant  replied  that  they  had  treated  him  so  meanly  ho 
did  not  know  whether  he  ought  to  or  not;  that  plaintiffs  had 
put  him  in  jail.  He  said  he  supposed  the  debt  had  not  been 
paid.  On  another  occasion,  seventeen  or  eighteen  years  before 
the  bringing  of  this  suit,  he  had  said  he  would  not  pay  those 
who  put  him  in  jail.  The  instructions  of  the  judge  sufficiently 
appear  in  the  opinion.  The  jury  found  for  the  defendant,  and 
plaintiffs  appealed. 

Smart,  for  the  appellants. 

John  DesaiLSSure,  contra. 

By  Court,  Wardlaw,  J.  The  subject  of  presumptions  is  a 
good  deal  confused  by  the  various  terms  which  have  been  used 
to  distinguish  the  diflferent  kinds.  The  presumption  of  pay- 
ment, which,  in  reference  to  debts  not  embmced  by  the  stitutes 
of  limitations,  arises  after  the  lapse  of  twenty  years,  is  not  a 
presumption  of  law — that  is,  a  rule  which  the  coui-t  itself  may 
apply;  but  is  a  presumption  of  fact,  recognized  by  law,  from 
which  a  conclusion  ought  to  be  deduced  by  a  jury.  It  is,  how- 
ever, one  of  those  strong  presumptions  which  shift  the  burden 
of  proof;  which,  from  frequent  occurrence,  have  become  familiar 
to  the  courts,  and  which  being  constantly  recommended  to  ju- 
ries, from  motives  of  policy  have  acquired  an  artificial  force, 
and  become  as  important  as  presumptions  of  law.  Although 
the  court  itself  can  not  make  such  a  presumption,  a  new  trial 
will  usually  be  granted  if  a  jury  disregards  it. 

It  is  not  understood  that,  in  this  case,  the  circuit  judge  did 
more  than  urge  upon  the  jury  the  well-recognized  presumption 
of  payment,  from  lapse  of  time,  and  express  his  unfavorable 
opinion  of  the  circumstances  that  had  been  adduced  to  rebut  it. 
Just  as  in  Willaume  v.  Gorgen,  1  Camp.  217,  Lord  EUenborougb 
thought  that  after  the  lapse  of  twenty  years,  the  presumption 
that  a  judgment  had  been  paid,  was  not  rebutted  by  the  circum- 
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stances  of  defendant's  absence  and  insolvency^  and,  therefore, 
directed  the  jury  to  find  for  the  defendant. 

The  matter  which,  on  this  head,  is  most  objected  to,  is  thai 
the  judge  held  that  mere  acknowledgments,  that  the  debt  had 
not  been  paid,  made  after  the  expiration  of  the  twenty  years,. 
were  insufficient — ^that  if  there  had  been  no  payment  of  interest,, 
no  promise  to  pay,  no  other  sufficient  rebutting  circumstance,, 
an  acknowledgment,  to  suffice  for  rebutting  the  presumption, 
should  be  a  distinct  admission  of  the  subsisting  legal  obligation 
of  the  debt,  unaccompanied  by  any  conduct  or  expressions  in- 
dicative of  an  unwillingness  to  pay.  This  court  perceives  no 
objection  to  the  rule  thus  stated  to  the  jury.  The  presumption, 
is  no  legal  bar,  but  it  originally  was  admitted  in  analogy  to  the^ 
then  prevailing  statute  of  limitations,  and  in  considering  ad- 
missions which  rebut  it,  the  same  principles  are  applicable  as 
in  considering  admissions  to  take  a  cause  of  action  out  of  the 
statute  of  limitations.  *  So  long  as  the  lapse  of  time  is  merely 
circumstantial  evidence,  which,  by  ordinary  inference,  creates 
belief  (as  where  it  is  less  than  twenty  years,  and  is  adduced 
along  with  other  circumstances),  any  admissions  which  oppugn 
the  inference  of  payment  drawn  from  it,  go  to  the  jury  along 
with  it,  and  all  are  weighed  together  according  to  their  natural 
force.  But  when,  by  tiie  expiration  of  full  twenty  years,  the 
presumption  of  payment  has  acquired  an  artificial  force,  so  that 
it  stands  in  place  of  belief,  an  admission  that  the  payment  has 
not  in  fact  been  made,  can  not  of  itself  destroy  the  effect  which 
considerations  of  policy  have  given  to  a  certain  period  of  time, 
whether  the  payment  has  or  has  not  been  made. 

This  court  is  also  satisfied  with  the  directions  which  were 
given  as  to  the  effect  of  the  arrest.  One  of  the  pleas  averred  sat- 
isfaction, and  more  than  twenty  years  had  intervened  between 
the  enlargement  of  the  defendant  and  the  commencement  of  the 
suit. 

The  body  held  under  a  ca.  sa.  constitutes  satisfaction  at  com- 
mon law,  and  this,  not  less  where  the  body  has  been  discharged 
without  payment,  than  where  payment  has  been  received.  An 
arrest  gives  prima  facie  evidence  that  this  satisfaction  has  been 
enjoyed:  to  rebut  this  evidence  it  must  appear  that  the  impris- 
onment ceased  in  some  mode  which,  by  law,  constitutes  an  ex- 
ception to  the  geneial  inference  of  satisfaction  from  the  body 
taken.  If  nothing  appeared  but  the  facts  that  the  arrest  wtia 
made,  and  that  the  defendant,  having  failed  in  his  application 
!inder  the  prison  bounds  act,  was  at  large,  the  enlaigement  con- 
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fiists  as  well  with  the  supposition  that  the  defendant  was  dis- 
<:harged  by  the  plaintiff,  of  their  own  motion,  as  with  the  sup- 
position  that  he  either  escaped  or  was  discharged  with  his  own 
consent,  under  the  act  of  1815. 

These  facts,  taken  in  connection  with  the  sales  of  defendant's 
property  that  were  made,  the  suit  on  his  prison  bounds  bond, 
Tiis  long  enjoyment  of  liberty  undisturbed,  yet  able  to  pay,  were 
strong,  independent  of  all  artificial  presumptions,  to  show  that 
the  plaintiffs,  in  fact,  discharged  the  defendant,  either  because 
they  were,  then,  hoi>eles8of  further  satisfaction,  or  because  they 
xeceiyed  payment. 

The  motion  is  dismissed. 

HicHABDsoN,  O'Neall,  Etans,  and  Fbost,  JJ.,  concurred. 
Motion  refused. 

PATMKirr  IS  Pbbsum£D  ajtkr  a  Lapse  of  Twentt  Yeabs,  but  the  pre- 
•umption  may  be  repelled  by  curcamstanoes:  Wanmaker  v.  Van  Buskirk^  23 
Am.  Dec  74a 

PBoausB  TO  Pat  a  Debt  Bakred  must  be  unconditional,  or  inferred  from 
an  unqualified  admission:  Mvmford  v.  FrwrnaUy  41  Am.  Dec.  532;  RoMvty  v. 
lAnk^  40  Id.  411.  And  a  mere  acknowledgment  of  the  debt  is  not  sufficient 
to  remove  the  bar  of  the  statute:  SuUuii  v.  Burruss,  33  Id.  246.  But  as  to 
what  is  sufficient  acknowledgment  and  promise  to  take  the  case  out  of  the 
statute,  aee  Elliot  v.  Leake,  32  Id.  314,  and  note  317;  Johnson  v.  Bounethea, 
30  Id.  347;  Conway  v.  Williams,  29  Id.  466;  Newlin  v.  Duncan,  25  Id.  66; 
Austin  V.  Bostwich,  Id.  42;  Frey  v.  Kirk,  23  Id.  581,  and  note. 


McCoLMAN  V.  Wilkes. 

[3  Stbobhabt's  Law,  465.] 

P0S8ESSIOX  OF  Tenant  or  Agent  E&iployed  to  Hold  Possession  is  ths 
possession  of  the  person  under  whom  ho  holds. 

To  Sustain  Trespass  Qoare  Clausum  Freoit,  plaintiff  must  have  had,  at 
the  time  of  the  trespass,  the  possession  of  the  place  trespassed  upon. 

In  Trespass  Qoare  Clausum  Freoit,  Defendant  mat  Justify  by  show- 
ing title  in  himself,  but  not  by  showing  title  in  a  third  person  with 
whom  he  is  not  connected. 

Possession  of  Part,  with  Evidence  of  Extent  of  Claim,  is  possession 
of  the  whole. 

Constructive  Possession  is  Sucn  as  the  Law  Annexes  to  the  Title, 
aad  will  without  entry  maintain  trespass  quare  clausum  /regit  against 
ft  casual  trespasser,  but  it  is  always  displaced  by  actual  possession. 

Actual  Possession  Means  an  actual  and  continuous  occupancy  or  exercise 
of  full  dominion,  either  by  occupancy  of  the  whole  or  by  occupancy  of 
part  iu  the  name  of  the  whole,  with  evidence  of  the  bounds  where  ths 
law  i^uuid  extend  the  possession  to  such  bouuds. 
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Extent  of  Possissioh  bt  Occupancy  of  Pabt  depends  not  merely  on  tli* 
evidence  of  the  bounds,  but  on  the  character  of  a  conflicting  claim,  and 
the  possession  which  attends  it. 

ExTXNT  OF  Possession  as  againht  Thibd  Pabtt  not  connected  with  the 
owner  will  be  to  the  whole  claim. 

WiiEKE  JuNiOB  Grant  Covibs  and  Includes  Older  Grant,  whether  the 
hoMer  claims  the  whole  of  the  land  within  the  outer  bounds  or  excludes 
the  older  grant  from  his  claim,  is  a  question  of  fact,  and  if  he  claims  all 
within  the  outer  bounds,  possession  of  part  is  possession  of  all  of  it, 
where  there  is  no  adverse  claimant. 

Occupant  under  a  Junior  Grant  which  covers  an  older  grant  will  be 
protected  against  violation  of  his  claim  of  right  by  any  one  not  claims 
ing  under  such  older  grant. 

Party  in  Possession,  though  without  Title,  may  Maintain  Trespass 
against  a  wrong-doer;  and  defeudant's  showing  the  title  to  bo  in  a  third 
person  will  not  avail  him — ho  must  show  that  the  right  is  in  himself. 

Owner  of  Land  can  not  Maintain  Trespass  Quarb  Clausum  Freoit 
against  one  who  was  in  possession  at  the  time  he  acquired  title. 

Occupant  of  Part,  Clauiino  Whole,  takes  the  place  of  an  adverse  occa- 
paut  upon  his  leaving,  and  is  in  possession  of  the  land,  the  occupant'* 
continued  possession  of  part  and  claiming  the  whole  being  equivalent  to 
a  re-entry. 

Trespass  quare  clausum /regit.  The  opinion  sufficientlj  states 
the  facts.     Verdict  for  plaintiff,  and  defendant  appealed. 

Mclver,  for  the  appellant. 
Dudleij,  contra. 

By  Court,  Wardlaw,  J.  To  justify  the  instructions  which 
were  given,  it  must  be  C9nceded  that  the  juiy  found  that  the 
defendant  occupied  the  parcel  of  land,  west  of  a  certain  line, 
which  Turnage  had  held,  and  no  more;  and  that  that  parcel  is 
not  within  the  Lyons  grant,  but  is  within  the  grant  to  the 
plaintiff,  and  within  the  older  grant  to  Wade. 

As  to  the  question  of  location,  no  misdirection  is  complained 
of;  and  the  finding  of  the  jury  conformable  to  the  opinion  of 
the  circuit  judge,  appears  to  be  sufficiently  sustained  by  the 
opinion  of  Mr.  Lowry,  the  surveyor,  the  inferences  which  may 
be  drawn  from  various  plats  and  other  papers,  the  marks  which 
were  found,  and  the  long  acquiescence  in  the  line  that  has  been 
established,  of  all  persons  whose  interest  it  was  to  fix  it  cor- 
rectly,  or  to  move  it  farther  towards  the  west. 

It  was  not  on  the  circuit  objected  that  the  action  should  have 
been  by  the  tenant  and  not  the  landlord,  and  therefore  nothing 
on  that  head  was  iniled  below.  The  persons  who  held  the  land 
for  the  plaintiff  were  rather  agents  than  tenants,  or  if  tenants, 
Ihey  were  not  lessees  of  a  particular  parcel,  but  tenants  em* 
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ployed  to  hold  possession  of  tlie  whole — tenants  of  that  peculiar 
species  which  is  mentioned  in  Davis  v.  Clancy  and  Johnson^ 
3  McCord,  422;  Canncm  v.  Hatcher,  1  Hill  (S.  C),  260  [26 
Am.  Dec.  177];  and  Alston  v.  Collins,  2  Spears,  451.  The  pos- 
session of  such  a  tenant  or  agent  is  the  possession  of  the  per- 
son under  whom  he  holds,  as  much  as  would  be  an  occupation 
by  that  person's  overseer  and  slaves  or  cropper  and  hirelings. 

The  plaintiff  had  a  large  grant  which  covered  the  land  previ- 
ously granted  to  Wade,  and  much  more;  within  the  Wade  grant 
the  plaintiff  had  actual  occupancy  of  part,  with  a  claim  to  the 
whole  within  his  own  grant,  but  not  long  enough  to  give  title 
by  possession;  he  knew  of  the  Wade  grant,  and  had  possession 
of  the  paper,  but  no  right  to  it;  Tumage,  after  the  plaintiff's 
occupancy  commenced,  acquired  an  adverse  pedis  possessio  of 
three  years'  duration  on  the  Wade  grant,  quit,  and  was  suc- 
ceeded by  the  defendant.  Can  the  plaintiff,  showing  no  other 
title  or  possession,  maintain  trespass  quare  clausum  f regit 
against  the  defendant? 

It  is  not  disputed  that  to  sustain  trespass  qaare  clausum  f  regit, 
the  plaintiff  must  have  had  at  the  time  of  the  trespass  possession 
of  the  place  trespassed  upon;  nor  that  in  such  an  action  the 
defendant  may  justify  his  entry  upon  a  plaintiff  in  actual  pos- 
session by  showing  title  in  himself,  but  not  by  showing  title  in 
a  third  person  with  whom  he  is  unconnected.  The  dispute  is 
in  the  application  of  these  acknowledged  piinciples,  and  in  my 
opinion  it  proceeds  from  a  diversity  of  significations  given  to 
the  terms  **  actual"  and  **  constructive  "  applied  to  possession. 
Ever  since  the  cases  of  Eifert  ads.  Read,  1  Nott  &  M.  374,  and 
Williams  v.  McGee,  1  Mills,  85  (which  firmly  established  the 
maxim,  that  possession  of  part,  with  sufficient  evidence  of  the 
extent  of  the  claim,  is  possession  of  the  whole),  this  diversity 
may  be  traced  in  our  reports.  It  was  pointed  out  by  Judge 
Cheves  in  the  case  of  Brandon  ads.  Grimke,  1  Nott  &  M.  356, 
but  often  since  has  been  productive  of  confusion. 

Properly  speaking,  constructive  possession  is  that  possession 
which  the  law  annexes  to  the  title.  This,  according  to  McGraw 
V.  Bookman,  3  Hill  (S.  C),  265,  will  without  entry  maintain 
tresjiass  qaare  clausum  fregU,  against  a  casual  trespasser — but 
it  is  always  displaced  by  any  actual  possession.  It  is  sometimes 
culled  legal  possession,  or  possession  in  law,  to  distinguisli  it 
from  possession  in  deed  or  in  fact,  which  actual  occupancy  gives, 
as  by  the  common  law  seisin  in  law  is  distinguished  from  seisin 
in  deed.    But  the  learning  as  to  seisin  seems  not  es&x;tly  ap- 
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plicable  to  possession  in  this  state.  Our  ordinary  modes  of  con- 
veyance are,  for  the  purpose  of  maintaining  an  action  against  a 
trespasser  or  of  casting  descent  upon  an  heir,  here  held,  even 
•without  entry,  to  confer  seisin  in  deed  just  as  effectually  as  the 
delivery  of  turf  and  twig  would  do.  I  know  of  no  advantage 
in  the  hiw  which  would  here  accrue  to  the  owner  of  land  from 
his  going  upon  the  land  and  then  departing,  so  as  to  leave  it 
unoccupied,  or  occupied  by  an  adverse  claimant. 

Actual  possession  is  contradistinguished  from  the  constructive 
possession  above  defined.  It  means  an  actual  and  continuous 
occupancy  or  exercise  of  full  dominion;  and  this  may  be  either, 
first,  an  occupancy  in  fact  of  the  whole  that  is  in  possession 
(which  is  ordinarily  called  pedis  posses^io,  and  may  be  callecl 
substantial  possession);  or  second,  an  occujmncy  of  part  thereof 
in  the  name  of  the  whole,  where  there  is  sufficient  evidence  of 
the  bounds  of  the  whole  that  is  claimed  as  one  entirety,  and 
the  circumstances  ai'e  such  that  the  law  extends  the  x>ossession 
of  the  part  that  is  occupied  to  those  bounds. 

This  possession  of  the  whole  by  occupancy  of  part  is  often 
called  constructive  possession,  and  the  term  ''actual*'  is  often 
confined  to  a  mere  pedis  possessio.  I  attempted  on  the  circuit 
to  remedy  the  confusion  thus  produced,  by  calling  the  actual 
possession,  which  arises  from  applying  occupancy  of  a  part  to 
the  whole,  a  %'irtual  possession,  so  as  to  distinguish  it  from  the 
other  kind  of  actual  possession,  which  is  above  called  substan- 
tial or  jyedis  possessio.  But  whatever  terms  we  may  use  to  give 
precision  to  the  subject,  the  attributes  which  pertain  to  an 
actual  x^ossession,  as  above  defined,  belong  to  it,  wliether  it  be 
of  ouc  kind  or  of  the  other.  Whatever  an  occupant  has  pos- 
session of,  he  has  actual  possession  of. 

The  difficulty  in  the  cases  where  possession  is  claimed  to 
extend  to  more  than  is  visibly  occupied,  always  is  to  ascer- 
tain how  far  it  docs  extend.  Beyond  the  limits  of  its  extent 
there  is  no  possession,  constructive  or  actual — within  them  all 
is  actual.  The  extent  depends  not  merely  on  the  evidence  of 
bounds,  under  which  possession  with  a  claim  is  held,  but  often 
on  the  character  of  a  conflicting  claim  and  the  possession  which 
attends  it;  and  sometimes  it  will  be  considered  more  or  less,  ac- 
cording to  the  person  with  whom  the  occupant  is  litigating. 
Thus  for  instances:  ^Plaintiff  lived  on  a  tract;  a  trcspas.ser  cut 
trees  in  a  distant  woodland  thereon :  ix>ssession  of  imrt  consid- 
ered possession  of  the  whole:  Gambling  v.  Prince,  2  Nott  &  M. 
138. 
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The  owner  and  adverse  claimant,  both  in  actual  occupancy 
of  different  parts  of  the  same  tract,  each  claiming  the  whole 
under  distinct  evidence  of  the  extent  of  his  claim:  the  title  pre- 
Yails,  and  the  adverse  claimant's  possession  is  confined  to  his 
pedis  possessio:  Htiger  v.  Cox^  1  Hill(S.  C),  135. 

An  adverse  occupant  under  suflBcient  evidence  of  a  claim 
which  covers  an  unoccupied  tract  and  adjoining  land  too,  has 
actual  occupancy  of  the  adjoining  land,  with  a  claim  to  the 
whole:  in  a  contest  with  the  owner,  who  has  only  constructive 
possession  of  the  unoccupied  tract,  the  adverse  occupant's  pos- 
session is  held  not  to  extend  to  the  unoccupied  tract:  Turnip- 
seed  v.  Busby,  1  McCord,  279. 

But,  as  I  think  cases  hereafter  gited  will  show,  in  trespass 
quare  clausum  fregiiy  brought  by  the  occupant  against  a  third 
person  not  connected  with  the  owner,  for  invasion  of  possession 
within  the  occupant's  claim,  and  upon  the  tract  unoccupied  by 
the  owner,  the  occupant's  possession  of  part  within  his  claim 
will  be  considered  to  extend  to  his  whole  claim— certainly,  if 
his  occupancy  be  vrithin  that  tract,  although  not  on  the  Iocils  of 
the  trespass;  as  I  think,  even  if  his  occupancy  be  outside  of 
that  tract. 

In  the  case  which  is  before  us,  the  defendant  says  that  the 
plaintiff  did  not  claim  under  the  Wade  grant,  for  with  that  he 
is  unconnected;  and  that  the  grant  to  the  plaintiff,  although  in 
form  it  covers  the  Wade  land,  does  not  in  fact  include  it,  inas- 
much as  a  junior  grant  of  land  previously  granted  is  a  nullity; 
therefore,  that  the  plaintiff's  evidence  of  claim  does  not  extend 
any  possession  outside  of  the  Wade  grant  to  a  part  within  it, 
nor  any  possession  within  it  beyond  the  pedis  possessio. 

This  argument  is  built  upon  the  principles  recognized  in 
Steedman  v.  HUliard,  3  Rich.  L.  101;  and  in  Aiken  v.  Jones, 
Harp.  69. 

Steedman  v.  HiUiard  was  an  action  of  trespass  to  try  titles, 
where  the  defendant  in  possession  could  defend  his  possession 
by  showing  any  title  in  a  third  person,  against  which  the  plaintiff 
could  not  recover:  the  third  person  upon  whose  land  the  defend- 
ant lived  could  not  have  brought  any  action  for  the  occupancy, 
by  which  the  plaintiff  attempted  to  show  that  he  had  acquired  a 
title  under  the  statute  of  limitations,  for  the  plaintiff's  occu- 
pancy was  at  a  place  which  was  covered  by  an  older  grant,  to 
which  place,  therefore,  the  third  person  had  no  title.  In  effect, 
the  case  decided  only  that  possession  outside  of  an  owner's  tract 
gives  no  title  to  land  within  the  tract. 

AM.  Deo.  Vol.  U— 41 


Digitized  by 


Google 


642  McCoLMAN  V.  Wilkes.  [S.  Caxoliius 

AiJcen  y.  Jones,  howeyer^  was  an  action  of  trespass  qtuure 
clausum  /regit;  the  plaintiff  showed  a  grant  which  covered  the 
place  occupied  by  the  defendant,  and  under  it  his  own  occu- 
pancy prior  to  the  defendant's  entry:  the  defendant  showed  a 
grant  older  than  the  plaintiff's,  which  covered  the  defendant's 
occupancy,  but  not  the  plaintiff's:  although  the  defendant  was 
in  for  only  a  short  time,  and  showed  no  connection  between 
himself  and  the  older  grant,  it  seems  to  have  been  held  that  the 
plaintiff's  limits  were  bounded  by  the  older  grant,  that  the  pos- 
session of  his  own  land  could  not  be  converted  into  possession 
of  another's,  and  therefore  that  the  plaintiff  had  shown  no  tres- 
'paas  upon  his  possession.  From  that  case  the  present  one  is 
distinguished  by  this  circumstance,  that  here  the  plaintiff  had 
possession  within  the  Wade  grant,  when  the  defendant  entered, 
and  ever  since.  This  circumstance  I  deemed  so  important  on 
the  circuit,  that  much  testimony  concerning  the  plaintiff's  pos- 
session, outside  of  the  Wade  grant,  not  mentioned  in  the  report, 
I  held  to  be  insufficient  without  proof  of  a  possession  within 
that  grant. 

But  I  can  not  now  permit  it  to  be  supposed  that  I  express  my 
approbation  of  what  is  contained  in  Aiken  v.  Jones,  The  par- 
ticular facts  of  that  case  are  not  now  to  be  found  either  in  print 
or  mauuscript,  but  I  am  persuaded  that  it  was  decided  under  a 
belief  that  the  defendant  had,  in  fact,  the  elder  title.  The 
plaintiffs  junior  grant  contained  the  land  which  was  covered  by 
the  older  grant;  as  to  that  land,  it  would  have  been  a  nullity  in 
opposition  to  the  older  grant,  urged  by  the  owner,  or  by  any 
defendant  in  an  action  of  that  kind  which  admits  title,  in  t 
third  person,  to  be  set  up  as  a  good  defense:  but  still  this  junior 
grant  was  evidence  of  claim,  as  a  conveyance  from  a  person  who 
had  no  title  would  have  been.  It  was  a  question  of  fact,  whether 
the  plaintiff  had  held  according  to  his  junior  grant:  if  he  knew 
of  the  older  grant,  and  acknowledged  its  rights,  he  may  have 
excluded  what  it  covered  from  his  claim,  and  so  have,  in  effect, 
altered  the  limits  of  his  junior  grant:  but  if  his  claim  was  con- 
formable to  the  junior  grant,  the  claim  to  the  part  covered  by 
the  older  grant,  was  as  good  as  the  claim  to  the  whole  under  a 
junior  grant  would  have  been,  if  both  grants  had  covered  the 
whole.  It  could  not  be  endured  that  an  occupant  under  a 
junior  grant,  should  have  his  claim  of  light,  accompanied  by 
occupancy,  violated  by  any  one  who  from  the  public  offices  might 
get  evidence  of  an  older  grant;  any  more  than  that  a  trespass 
upon  land,  actually  occupied,  should  bo  encouraged  by  th# 
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chance  of  impmiity  held  out,  if  some  other  flaw  in  the  occupant's 
title  might  be  shown  on  the  trial  of  an  action  for  the  trespass* 
Possession  is  prima  facie  evidence  of  title:  a  plaintiff  in  posses- 
Bion,  without  any  title,  may  maintain  trespass  against  a  wrong- 
doer: evidence  by  the  defendant,  that  plaintiff  is  holding  with- 
out right  or  against  right,  can  not  avail  the  defendant,  unless^ 
he  can  show  that  the  right  is  in  himself,  or  in  somebody  under 
whom  he  acted.  If  title  be  shown  in  a  third  person,  the  right . 
under  it  must,  until  the  owner  or  some  person  under  him,  claim 
advantage  of  it,  be  presumed  to  be  in  the  occupant,  whether  the 
occupant  be  defendant  in  trespass  to  try  titles,  or  plaintiff  in  tres- 
pass ^uare  clausum /regit:  OraJiam  v.  Peat,  1  East,  246;  CaUeris- 
▼.  Cowper,  4  Taunt.  547;  Skinner  v.  McDowell,  2  Nott  &  M.  68.. 

Accordingly  we  find,  that  in  Brandon  ads.  Orimlce,  1  Nott  & 
M-  356,  a  plaintiff  in  trespass  qware  clausum  fregil  was  held* 
(even  admitting  that  his  title  was  defective)  to  have,  by  actual 
occupancy,  on  the  south  side  of  a  river,  such  possession  of 
another  part,  on  the  north  side,  within  his  claim,  as  would 
maintain  the  action  for  entry  and  all  subsequent  trespasses^ 
against  a  defendant  who  had  not  shown  title. 

In  WUliama  v.  McAlHey,  Cheves,  200,  there  were  an  old  grant 
and  two  junior  grants^  all  of  the  same  land — possession  by  each, 
of  the  junior  grantees,  of  different  parts,  claiming  the  whole,  for  . 
tho  statutory  period:  it  waici  held  that  the  junior  grantee  who- 
first  entered  had  such  actual  possession,  as  at  the  expiration 
of  ten  years,  gave  him  a  title  to  all  the  land  within  his  claim, 
except  the  part  in  the  actual  occupancy  of  the  other  junior 
grantee.  On  the  circuit  it  had  been  held  that  the  minority  of 
the  first  occupant,  under  a  junior  grant,  would  prevent  the 
second  occupant  from  acquiring  title;  or  that  the  first  might 
recover  from  the  second,  even  the  part  of  which  the  second  had 
ten  years  pedis  possessio;  but  this  was  overruled. 

In  Owens  and  Brown  v.  Ooode,  3  Strobh.  L.  474,  there  were  an> 
old  grant  Avith  which  another  party  was  connected;  a  plat  which 
covered  part  of  the  old  grant  and  other  land;  occupancy  by  the 
defendant,  under  that  plat,  of  the  part  outside  of  the  old  grant; 
a  junior  grant  to  the  plaiutiff,  of  all  the  land  within  the  old 
grant;  occupancy  by  him,  for  the  statutory  period,  on  a  part  of 
it  outside  of  the  defendant's  plat  after  abandonment  by  an  agent 
of  plaintiff's,  of  a  possession  which  had  been,  for  a  few  yearSi, 
held  on  the  part  within  defendant's  plat;  entry  by  defendant^ 
upon  the  part  within  his  plat,  covered  by  the  old  grant;  action 
of  trespass  to  try  titles  brought  against  him.     It  was  held  that 
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«8  there  was  no  pedis  possessio  of  the  part  which  was  coTered  b; 
both  claims,  and  by  the  old  grant,  but  there  was  pedis  passessio 
on  cither  side  outside  of  that  parcel,  the  defendant's  possessiony 
being  first  extended  to  his  whole  claim,  where  it  was  not  inter- 
Tupted  by  an  actual  occupancy;  attached  again,  soon  as  the 
actual  occupancy,  within  his  claim,  was  abandoned,  and  pre- 
vented the  extension  of  plaintiff's  subsequent  possession  to  the 
same  part,  which  was  thus  already  occupied  by  the  prior  virtual 
possession  of  defendant;  and  that,  upon  this  virtual  possession 
the  defendant  might  have  maintained  trespass  quare  clausum 
fregii  against  the  person  who  had  entered  upon  lus  claim  and 
abandoned  possession  at  any  time  before  that  person  had  held 
ten  years. 

It  seems  to  me,  then,  to  be  plain  that  in  a  case  like  this  it 
does  not  affect  the  extent  of  the  plaintiff's  possession  for  the 
defendant  to  show  the  existence  of  an  older  grant,  with  which 
neither  party  is  connected. 

It  is  thought  to  be  impolitic  that  a  squatter  who  has  a  junior 
grant,  which  covers  an  old  grant  and  some  other  parcel,  should, 
by  settling  on  the  other  parcel,  prevent  an  honest  owner,  who 
•can  not  prove  a  perfect  title,  from  entering  upon  the  old  grant. 
But  it  may  be  answered  that  no  one  who  can  not  prove  a  title 
<2an  be  known  to  be  owner,  and  nobody  in  possession  must  be 
presumed  to  be  a  squatter.  No  length  of  possession,  outside  of 
a  tract,  will  give  title  against  the  owner  of  the  tract — but  ac- 
companied by  evidence  of  claim  to  the  tract,  possession  out- 
side may  be  sufficient  to  maintain  trespass  against  every  one 
who  has  not  the  right  which  title  gives.  The  condition  of  the 
supposed  owner  would  be  just  the  same  if  the  squatter  had  set- 
tled upon  his  unoccupied  land  and  driven  him  to  an  action  to  tiy 
titles.  Owners  under  doubtful  titles  will  take  care  to  preserve 
possession.  On  the  other  hand,  an  honest  owner  may  be  living 
on  his  land,  held  under  various  titles  but  occupied  as  an  entirety, 
and  if  his  possession  of  part  is,  by  reason  of  an  old  grant  which 
«eems  to  show  title  in  a  third  person  to  some  woodland  parcel 
of  his  tract,  to  be  prevented  from  extending  to  the  whole,  some 
squatter  might  settle  upon  the  parcel  covered  by  the  old  grant 
and  defy  the  owner,  who  has  title  but  can  not  prove  it,  to  eject 
liim  in  an  action  to  try  titles. 

The  defendant  further  objects  that,  although  the  plaintiff  may 
have  been  in  possession  when  Tumage  entered,  Tumage  dis- 
seised him  of  the  IxKfUJS  in  qwo^  departed  after  several  years,  and 
\  succeeded  by  the  defendant  before  any  re-entry  of  the  plaint* 
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UU  who  has  not  since  re-entered:  so  that,  although  the  phuntiflF 
might  have  have  maintained  this  action  against  Tnmagey  he  can- 
not maintain  it  against  the  defendant. 

A  constnictiYe  possession,  as  I  have  said,  is  displaced  hj^ 
any  actual  adverse  possession,  substantial  or  virtual:  because 
the  implication  of  law,  that  he  who  has  shown  title  is  in  under 
that  title,  yields  to  proof  that  ainother  person  is  holding  ad- 
versely. Against  an  adverse  occupant  who  was  in  possession, 
when  the  plaintiff  acquired  title,  the  plaintiff  can  not,  then^ 
maintain  trespass  guare  clausum /regit,  even  although  the  plaint- 
iff, when  he  brought  his  action,  may  have  had  possession  of  the 
other  part  of  the  land  covered  by  his  title:  Pearson  v.  Dcmsky  and 
NeUtm,  2  Hill  (S.  C),  466;  Wilson  v.  Douglas,  2  Strobh.  97;  Amich 
V.  Frassier,  Dudley  (S.  C),  340;  and,  as  it  seems  to  me,  against, 
such  adverse  occupant,  not  a  casual  trespasser  who  entered  after 
the  plaintiff  acquired  title,  but  when  the  plaintiff  had  no  actual 
possession  of  any  part  within  his  title,  although  he  may  have 
entered  and  departed  before  or  afterwards,  the  plaintiff  can  not 
maintain  trespass  quare  clausum /regit,  even  for  such  occupant's 
original  entiy. 

But  all  this  falls  short  of  the  case  we  are  considering.  The 
plaintiff  here  had  actual  possession  when  Tumage  entered.  If 
he  had  been  entirely  dispossessed  by  Turnage,  he  might  have 
maintained  this  form  of  action  against  Tumage  for  the  act  ot 
dispossession,  if  not  for  subsequent  trespasses:  bat  he  could 
not  have  maintained  the  action  against  the  defendant.  But  he 
was  not  dispossessed  by  Tumage;  by  his  continued  possession  of 
other  part  of  the  tract,  he  still  had  a  virtual  possession  even  of  the 
locus  in  quo.  I  say  nothing  of  the  re-entiy  upon  the  locus  in  quo^ 
said  to  have  been  made  by  the  plaintiff  after  the  defendant  took 
possession ;  for  I  can  not  perceive  any  effect  that  the  law,  as  admin- 
istered here,  gives  to  either  an  entry  or  re-entry,  which  is  not  ac- 
comx)anied  by  occupancy.  Virtual  possession ,  however,  is  equiva- 
lent to  the  re-entry  of  a  disseisee:  if  it  does  not  co-exist  with  an 
adverse  pedis  possessio  (as  the  recovery  of  damages  for  trespasses 
subsequent  to  the  trespasser's  acquisition  of  possession  seems  to 
show  that  it  does),  it  is  ever  ready  to  supplant  it:  it  is  a  sort  pf 
continual  claim,  or  constant  re-entiy,  and  soon  as  the  adverse 
occupant  departs  takes  his  place.  All  of  Tumage's  acts  were 
continued  invasions  of  an  existing  possession,  and  so  wera 
successive  trespasses:  the  defendant,  by  following  him,  suc- 
ceeded to  no  right,  but  became  a  trespasser  upon  a  possession 
which,  if  it  had  not  previously  been  concurrent  with  Tumage's, 
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^extended  to  the  loctut  in  quo  the  instant  that  Tumage's  foot  vat 
-caised. 

The  motion  is  dismissed. 

I  BiCHABDSONy  O'Nball,  Etans,  and  Fbost,  JJ.,  concurred. 

Jf otion  refused. 

Possession  op  Paet  is  Posskssion  of  the  Whole,  where  there  are  ooo* 
€icting  grants,  and  the  adverse  claimant  is  not  iu  possession  of  any  portion: 
Overtones  Heirs  v.  Davisson,  42  Am.  Dec  544,  and  note,  where  prior  cases  in 
this  series  are  collected  or  referred  to:  AUemu$  v.  Lang^  45  Id.  6S8. 

Possession  ls  Indispensable  to  Maintain  Trespass  Quare  CLAUScnt 

FREOrr:  Foster  v.  Fletcher,  18  Am.  Dec.  208;  Trust  v.  Old,  Id.  748;   WiUoHS 

w.  Bibb,  25  Id.  118;  Putnam  v.  Wyley,  5  Id.  346;  Orser  v.  Storms,  18  Id.  543. 

Possession  Alone  is  Supfictent  to  Enable  One  to  Maintain  Trespass 

'Quare  Clausum  Fregit  against  a  wrong-doer:  Baherf<fiM  Congregatumtd 

Society  v.  Bahir,  40  Am.  Dec.  668;  Heath  v.  WiUiams,  43  Id.  265;  Hayward 

V.  Sedgley,  31  Id.  64,  and  coses  cited  in  the  note  thereto.     So,  too,  possession 

alone  is  sufficient  evidence  to  maintain  trespass  against  a  mere  wrong-doer 

taking  chattel:  See  note  to  Oi-ser  v.  Storms,  18  I<1.  546,  where  the  subject  is 

■  discussed  at  length;  and  generally,  see,  on  the  subject  of  sufficiency  of  pos- 

-  session  to  maintain  trespass,  Barron  v.  CoOleigh,  35  Id.  505;  Ecerston  v.  Sul- 

•  ton,  21  Id.  217;  Burdict  v.  Murray,  Id.  588;  Duncan  v.  Potts,  24  Id.  766; 

Wilsons  V.  Bibb,  25  Id.  118,  note  121;  Seu^ll  v.  Han-ington,  34  Id.  675;  Potter 

w.  Washburn,  37  Id.  615.     Constructive  possession  is  equally  as  available  as 

4u;tt3al  possession,  if  the  plaintiff  has  the  right  to  possession  and  no  one  is  in 

«ctaal  possession:  Gillespie  t.  Dew,  18  Id.  42;  Adams  v.  Cuddy,  25  Id.  330; 

McClain  v.  Todd's  Heirs,  22  Id.  37;  Goodrich  v.  Hathaway,  18  Id.  701;  Orser 

r.  Storms,  Id.  543,  and  note;  Buck  t.  Aitcen,  19  Id.  535;  Burdict  v.  Murray, 

21  Id.  588. 

Title  in  Stranger  Ko  Defense  in  Trespass  Quare  Clausum  Fregit.— 
'  It  is  no  defense  to  trespass  quare  clausum  fregit  that  the  title  to  the  premises 
on  which  the  trespass  is  charged  is  in  one  other  than  the  plaintiff,  unless  the 
defendant  justify  under  authority  from  such  other  penkm:  Finch  y,  Alston^ 
23  Am.  Dec.  299;  Toume  v.  Lee,  20  Id.  260. 


Bacon  &  Raven  v.  Sondley. 

[3  Stbobhajit's  Lav,  54'i.] 

Bight  of  Party  Dealing  vtith  Agent  Whom  He  Supposes  is  Principal. 
If  a  person  sells  goods,  believing  he  is  dealing  with  a  principal,  but  finds 
the  person  is  but  an  agent  for  a  third  party,  he  may  recover  the  par- 
chase  money  from  either  principal  or  agent. 

Vendor  Suing  Agent  is  Assent  to  Principal's  Rescission  of  Aoent'j 

Purchase. — If  a  principal  rescind  his  agent's  purchase,  and  the  seller 

sue  the  agent  in  trover,  that  act  is  an  assent  to  the  rescission. 

^tJpoN  Agent's  Disclaimer  of  Purchase  on  his  Own  Account,  made  wtb 

the  consent  of  the  seller,  the  principal  having  also  disclaimed,  the  goods 
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sold  will  be  in  the  possession  of  the  agent  on  deposit  for  the  seller,  and 
trover  may  be  maintained  for  them. 
RxxcuTOR  CAN  NOT  Alter  ELEcriON  OF  DECEASED. —Where  a  person  has 
a  right  to  hold  goods  as  consignee  or  to  purchase  them,  and  elects  tb« 
former,  and  dies,  his  executor  can  not  elect  to  take  them  as  a  purchase; 
Nid  if  he  attempt  to  do  so,  and  sell  them,  he  is  guilty  of  conversion. 

Tbover  to  recover  a  piano-forte.  Plaintiffs  were  manufacturers 
of  pianos.  Weir,  acting  as  agent  for  James,  but  not.disclosing 
his  agency,  ordered  a  piano  of  plaintiffs.  It  not  arriving  in 
time,  the  principal  rescinded  the  order,  and  the  agent  wrote  to 
plaintiffs  not  to  forward  it,  but  it  had  already  been  shipped. 
Weir  died.  The  piano  came  after  his  death.  The  executor, 
who  is  defendant,  inventoried  and  sold  it.  Plaintiffs  had  de- 
manded it,  but  defendant  refused  to  give  it  up.  The  jury  found 
for  the  plaintiffs.     Defendant  appealed. 

Desau88ure,  for  the  appellant. 
Goodtoyn,  contra. 

By  Court,  Fbost,  J.  If  a  person  sells  goods,  supposing,  at 
the  time  of  the  contract,  he  is  dealing  with  a  principal,  but  after- 
wards discovers  that  the  person  with  whom  he  is  dealing  is  not 
the  principal  in  the  transaction,  but  agent  for  a  third  person, 
though  he  may,  in  the  mean  time,  have  debited  the  agent  with 
them,  he  may  aftei-wards  recover  the  amount  from  the  real  prin- 
cipal: Patterson  v.  Gaudsequie,  15  East,  67.  It  is  manifest  that 
Weir  ordered  the  piano  not  on  his  own  account,  but  as  agent 
for  James.  But  he  did  not  disclose  to  the  plaintiffs  the  name 
of  his  principal.  The  plaintiffs,  then,  had  an  election  to  sue 
either  Weir  or  his  principal  for  the  purchase  money.  As 
Weir,  by  the  sala  and  credit  given  to  him  by  the  plaintiffs, 
became  liable  to  them  for  the  price,  so,  if  he  chose  to  affirm 
that  contract,  the  property  in  the  piano  vested  in  him.  The 
custom,  which  it  was  proposed  to  prove,  that  a  person  order- 
-Jig  goods  for  another  (and  not  disclosing  his  principal,  which 
is  a  necessary  qualification)  is  regarded  as  the  vendee,  is  in 
conformity  with  the  law;  and  the  evidence  offered,  being  thus 
immaterial,  was  properly  rejected.  It  may  be  admitted  that 
the  shipment  of  the  piano,  pursuant  to  Weir's  order,,  was  a 
sufficient  delivery  to  the  vendee  (Weir  or  James)  to  complete 
the  contract  of  sale,  and  change  the  property.  But  the  con- 
currence of  both  parties  is  necessary  to  a  contract;  and  a  con- 
tract of  sale,  like  any  other  contract,  may  be  rescinded  with 
Uie  assent  of  both  parties.     The  plaintiffs,  aftet  they  discovered 
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that  James  was  the  principal,  might  have  elected  to  charge  him 
with  the  sale.  But  James  rescinded  the  sale,  and  bj  suin^  the 
defendant  in  trover,  they  have  assented  to  the  rescission.  So 
Weir  might,  with  the  consent  of  the  plaintiffs,  have  disclaimed 
a  purchase  on  his  own  account,  and  referred  all  he  had  done  to 
his  agency.  If  the  plaintiffs  assented  to  this,  the  piano  would 
be  in  his  possession,  on  deposit,  for  them.  Their  right  of  prop- 
erty (James  having  rescinded  the  contract)  would  be  revested  in 
them;  and  they  might  maintain  trover  for  a  conversion  of  the 
piano. 

Did  not  Weir  disclaim  any  purchase  on  his  own  account,  and 
renounce  any  title  to  the  piano  ?  He  was  employed  as  an  agent. 
As  soon  as  it  arrived,  he  sent  the  bill  of  lading  to  James,  to  pay 
the  freight  and  expenses,  as  he  had  done  when  a  former  order 
was  executed  for  him.  Afterwards  he  declared  to  James  that 
he  did  not  consider  him  (James)  bound,  and  if  "  the  gentlemen 
missed  the  sale  of  their  article,  they  had  nobody  to  blame  but 
themselves."  In  his  letter  to  the  plaintiffs,  of  the  fifth  of  June, 
he  expressly  afi&rms  his  agency,  and  renounces  any  purchase  on 
his  own  account,  when  he  informs  them  that  the  gentleman  for 
whom  the  piano  was  ordered,  refused  to  take  it;  and  that  they 
must,  therefore,  retain  the  instrument.  In  this  posture  of  the 
affair,  Weir  died.  He  had  plainly  declared  that  in  ordering  the 
piano  he  merely  acted  as  an  agent,  and  disclaimed  any  title  to 
it.  If  he  received  the  piano  in  his  life- time,  ho  received  it  merely 
as  consignee.  If  the  defendant,  his  executor,  received  it  after 
his  death,  it  was  received  on  the  same  terms.  An  executor  has 
no  authority  to  charge  the  deceased  by  any  contract  he  may 
make.  If  a  consignee  has  a  right  to  take  the  goods  at  a  stipu- 
lated price,  and  elects  to  hold  them  as  consignee,  after  his  death 
his  executor  can  not  elect  to  take  them  as  a  purchase.  The 
piano  came  into  the  possession  of  the  defendant  as  a  bailment, 
and  by  the  sale  of  it  he  has  been  guilty  of  a  conversion. 

The  motion  is  dismissed. 

BiCHABDSoN,  O'Neall,  Evans,  and  Wabdiaw,  JJ.,  concurred. 
Motion  refused. 

PEBaoN  Deauno  wmi  Agent  of  Undisclosed  Principal  may  upon  dif- 
^vering  tho  principal  i*ecover  from  him  although  he  had  debited  the  agents 
but  if  he  make  tho  agent  his  debtor,  knowing  him  to  be  an  agent  only,  be 
cun  not,  upon  tho  agent's  failure,  charge  the  principal:  ClccUawl  v.  Waller, 
46  Am.  Dec.  23S;  and  sec  TanUor  v.  Prenderfjoftt,  .38  Am.  Dec  618,  and  note 
619,  where  oUht  cases  nrc  collected. 
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WooDWAED  V.  James,  Ex'r,  etc. 

,  [S  BxROBHABT't  Lav,  fi52.J 

CoNTXNCfiKO  EviDBNCB  OF  UxDUE  Inflt7£NCE,  fcar,  or  constraint  in  the 
making  of  a  will  ia  necessary  to  be  shown  to  overthrow  it. 

Unduk  Influence,  to  Avoid  Will,  must  be  such  as,  in  some  degree,  to 
destroy  free  agency,  and  the  burden  of  proof  is  on  the  party  who  alleges 
the  undue  influence. 

EriDENCE  OF  UxDUE  INFLUENCE, —Tlie  fact  that  the  testator  willed  hia 
property  to  his  son,  who  had  great  influence  with  him,  and  gave  nothing 
to  his  daughter,  is  not  of  itself  sufficient  evidence  to  establish  undue  in- 
fluence. 

Verdict  of  Jury  Clearly  against  Evidence,  though  prompted  by  nufet 
honorable  and  praiseworthy  feelings,  will  not  be  i)ermitted  to  stand. 

The  opinion  sufficiently  states  the  facts. 
McDowell,  for  tbe  appellant. 
Boyce,  contra. 

By  Court,  Richardson,  J.  The  will  of  John  James  has  been 
set  aside  by  the  jury,  on  account  of  the  supposed  undue  influence 
of  his  son  Isaac  James;  or  of  fear  and  constraint  of  this  sou. 

The  formal  and  legal  execution  of  the  will  has  been  well  at- 
tested and  proved  by  the  number  of  three  subscribing  witnesses. 

The  mental  sanity  of  John  James  is  not  disputed.  On  .tho 
contrary,  his  sanity  and  moral  firmness  were  well  proved — that 
he  often  spoke  of  his  will,  and  his  intention  not  to  alter  it;  and 
that  he  did  not  intend  that  his  daughter,  Mrs.  Woodward,  should 
have  any  part  of  his  estate — giving  for  his  reason  that  she  had 
married  her  husband,  George  Woodward,  against  his  wishes, 
after  notice  that,  if  she  married  him,  she  should  have  no  part 
of  his  estate. 

This  is  a  very  brief  summaiy  of  conclusions  drawn  from  the 
evidence  adduced  in  support  of  the  will.  I  avoid  greater  details 
of  the  evidence,  because  the  question  of  the  will  is  again  to  be 
submitted  to  a  juiy;  and  I  would  merely  give  the  reasons  that 
justify  the  court  for  sending  the  case  back  for  a  rehearing;  and 
lay  down  the  established  meaning  of  the  '*  undue  influence,"  that 
would  destroy  a  testator's  last  will. 

It  will  be  readily  conceded,  that  a  will  so  authenticated  as 
this  cat.  not  be  overthrown  by  less  than  convincing  evidence  of 
undue  influence,  fear,  or  constraint,  in  making  such  will.  I 
will  therefore  now  give  a  similar  summary  drawn  from  the  ev* 
idence  to  prove  the  supposed  undue  influence,  fear,  or  constraint 
of  the  testator's  son- Isaac. 
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Jolin  James  had  but  two  children — that  is,  the  aforesaid  Isaac, 
and  a  daughter  Sarah,  who  intermarried  with  George  Wood- 
ward.    The  testator  bequeathed  his  whole  estate  to  Isaac. 

It  appeared  from  the  evidence  that  Isaac  was  a  very  excitable 
and  passionate  man — that  ho  was  very  apt  to  threaten  yen- 
geance— -that  he  had  great  influence  with  his  father— of  which 
influence  instances  were  proved — that  both  the  father  and  son 
disliked  much — if  they  did  not  hate,  George  Woodward.  That 
there  was  much  inconsistency  in  the  expressions  of  John  James, 
in  speaking  both  of  his  daughter  and  of  her  husband;  but  after 
her  marriage,  he  uniformly  declared  that  he  would  leave  her  noth- 
ing; and  this  appears  to  have  been  well  understood  by  his  frienda 
and  intimates.  It  equally  appeared  that  Isaac  was  very  willing 
that  his  sister  should  get  none  of  his  father's  property. 

Thus  weighing  the  evidence  for  and  against  the  supposed  un- 
due influenca  of  Isaac  James,  it  appears  to  the  court  that,  al- 
though such  a  will  may  have  been  very  perverse  and  resentful 
towards  Mr.  and  Mrs.  Woodward,  and  that  Isaac  might  very 
possibly  have  brought  about  a  more  liberal  and  natural  final  dis- 
position of  the  testator's  estate;  yet  the  only  question  was, 
whether  this  was  truly  the  testator's  last  will. 

He  had  the  undoubted  right  to  make  such  a  will  of  his  own 
estate;  because,  unnatural  as  it  may  seem  to  other  men,  it  ap- 
pears from  the  whole  evidence,  as  often  declared  by  the  testator, 
from  the  execution  of  the  will  on  the  seventeenth  of  January, 
1848,  to  the  day  of  his  death,  seventeenth  of  March  following — 
that  such  was  his  own  determination. 

How  are  we  then  to  disregard  and  set  it  aside  ? 

We  can  perceive  in  the  evidence  nothing  of  an  **  undue  influ- 
ence "  on  the  part  of  Isaac  in  the  adopting  and  executing  such 
a  will.  Isaac's  wishes  concurred  with  those  of  his  father,  in 
excluding  his  sister.  But  the  evidence  of  this  does  no  more 
than  introduce  the  suspicion  that  he  might  possibly  have  in- 
duced his  father  to  make  such  a  will. 

But  where  is  the  proof  of  any  coercion,  or  direct  and  undue 
influence,  to  force  his  own  will,  in  substitution  of  the  real  will 
of  his  father?  We  perceive  none;  unless  a  concurrence  in  the 
wishes  of  the  testator  and  his  son  can  amount  to  undue  influ- 
ence— which  would  be  an  absurdity,  equal  to  the  assumption  of 
the  argument,  that  his  daughter's  wishes  and  interest  are  to 
make  weight  in  the  same  scale,  and  render  the  testator's  own 
will  and  legal  right  as  feathers,  in  the  opposite  scale.  Tbe 
1  is  in  itself  very  like  that  adjudged  last  May  by  this  court; 
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I  mean  the  case  of  John  Floyd  et  aX,  y.  Washington  Floyd,  3 
Strobh.  L.  44  [49  Am.  Deo.  626] .  In  that  case  the  testator, 
Chai-les  Floyd,  bequeathed  his  entire  estate  to  his  uncle,  Wash- 
ington Floyd,  a  rich  man,  and  left  nothing  to  his  only  brother 
John,  or  either  of  his  three  sisters,  Mrs.  Chandler,  Mrs.  Bur- 
ton, and  Mrs.  Williams.  In  that  case  "undue  influence"  was 
charged  against  Washington  Floyd  in  like  manner  as  in  this 
case.  And  the  general  argument  of  a  perverse  and  unnatural 
will,  and  controlling  influence  of  Washington  Floyd,  were 
urged  in  like  manner.  But  it  was  plain  that  it  was  still  the  will 
of  Charles  Floyd,  and  could  not  be  set  aside  on  account  of  the 
general  influence,  etc^,  of  his  uncle  Washington,  and  the  claims 
of  his  brothers  and  sisters  united.  The  conclusive  reply  was, 
that  every  testator  settles  such  sentiments  and  questions  for 
himself. 

As  to  the  meaning  of  ''  undue  influence,"  which  is  the  impor- 
tant consideration  and  essential  point  of  the  whole  case,  this 
court  has  expounded,  and  I  trust  settled  it,  in  several  adjudged 


In  the  well-considered  case  of  Farr  v.  Thompson,  Ex'r, 
Cheeves,  37,  the  court  unanimously  laid  down  the  law  as  fol- 
lows: ''  Eveiy  person  of  reasonable  mind  and  sane  memory  may 
dispose  of  his  property  by  will.  The  true  inquiry  always  is, 
whether  there  exists  the  animiLS  tesiandi;  for  without  that,  the 
instrument  purporting  to  be  a  will  is  of  no  effect  in  law."  '*  The 
party,  therefore,  must  be  free,  and  under  no  comptdsion  from 
such  threat  or  violence  as  may  reasonably  be  supposed  to  move 
a  constant  man."  '*  Even  in  cases  of  such  constraint  or  fear, 
if  when  they  are  over,  the  testator  confirms  the  will,  it  is  made 
good."  "  So  likewise,  wills  procured  to  be  made  by  artful  mis- 
representations and  fraudulent  contrivances  are  void.  But  it  is 
not  unlawful  for  a  man,  by  honest  intercessions  and  modest 
persuasions  to  procure  a  will  to  be  made  in  his  behalf;  and  ac- 
cording to  the  ecclesiastical  law,  importunity,  in  its  legal  accep- 
tation, must  be  such  as  the  testator  is  too  we^  to  resist,  and 
pressed  upon  him,  even  to  such  a  degree  as  to  take  away  his  free 
agency,"  etc. 

"A  disposition  of  property,  though  ever  so  capricious  or  un- 
reasonable, vnll  not  be  avoided  on  that  ground  alone,"  etc. 
'  Whatever  sort  of  influence  is  alleged  to  avoid  a  will,  must  ap- 
pear to  be  exerted  for  the  purpose  of  procuring  it "  (the  particu- 
W  will). 

These  rules  of  law  have  been  repeated  imanimously,  in  the 
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case  of  (yNeall,  Eafr,  ads.  Farr.  In  that  case,  the  court  adds: 
"Perhaps  no  man  has  ever  existed  who  was  entirely  so  self* 
willed  as  to  be  wholly  uninfluenced  by  the  opinions  and  wishes 
of  those  with  whom  he  was  connected/'  etc.  ''And  it  has  never 
been  supposed  to  be  essential  to  a  will,  that  the  motives  which 
load  to  it  should  be  virtuous,  or  that  the  object  of  the  donor's 
bounty  should  be  meritorious.  But  it  is  essential  that  it  should 
\)e  the  free  and  voluntary  act  of  a  sane  mind,"  etc.  "  If  it  be 
in  conformity  with  his  wishes,  it  is  emphatically  his  will,  and 
not  the  ^vill  of  another;  and  we  are  bound  to  give  it  effect,  with- 
out reference  to  the  motive  of  the  testator,  or  the  unworthiness 
of  the  legatee,"  etc. 

As  to  what  shall  constitute  undue  influence:  "Accprding  to 
the  authorities,  it  must  be  so  great  as,  in  some  degree,  to  de- 
stroy free  agency,  etc.  And  the  burden  of  proof  lies  upon  Idm 
who  alleges  undue  influence,  in  the  procurement  of  the  will." 

Precisely  the  same  rules  have  been  reiterated  in  the  recent 
case  of  Floyd  v.  Floyd,  3  Strobh.  L.  44  [49  Am.  Dec.  626]. 
These  unanimous  decisions  of  our  own  courts,  one  would  think, 
ought  to  put  an  end  to  applications  to  set  aside  last  wills  and 
testaments,  on  account  of  the  mere  general  influence  of  legatees; 
without  which,  any  legacy  is  seldom  given  at  all.  Or  on  ac- 
count of  a  supposed  perverseness,  in  the  distribution  of  his 
property,  by  the  testator.  Or  on  account  of  his  supposed  un- 
natural dislike  to  his  near  relations,  and  the  like.  The  more 
especially,  when  we  find  that  foreign  jurists  and  judges  have 
very  uniformly  laid  down  the  same  rules,  etc. 

From  these  I  will  give  one  instance,  from  among  many:  See 
Williams  on  Ex'rs,  31,  who  says  '*  that  the  influence  to  vitiate 
must  amount  to  force  and  coercion,  and  destroying  free  agency," 
etc.  He  says:  ''It  must  not  be  the  mere  desire  of  gratifying 
the  wishes  of  anothiBr.  For  that  would  be  a  strong  ground,  in 
support  of  the  testamentary  act,"  etc. 

Under  such  established  rules  of  law,  I  would  again  ask,  where 
is  the  evidence  of  any  such  undue  influence  exercised  by  Isaac 
the  son,  in  bringing  about  and  executing  the  will  of  his  fatlier, 
John  James  ? 

The  court  can  perceive  nothing  of  the  kind;  although  Isaac 
had  much  influence  with  his  father;  and  the  father^s  resentment, 
towards  his  daughter,  and  his  preference  of  his  son,  were  very 
manifest;  and  the  will  may  have  concurred  with  Isaac's  selflsh 
wishes. 

I  will  conclude,  therefore,  in  the  words  of  Judge  Earle,  m  the 
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case  of  Farr  v.  Thompson,  Ex*r :  **  That  to  allow  this  verdict  to 
stand,  would  be  to  let  the  jury  run  wild,  under  the  influence  of 
prejudices  and  feelings,  which,  however  honorable  and  praise- 
worthy, must  not  be  permitted  to  overthrow  the  rules  of  law,  or 
divert  the  current  of  justice.  The  trial  by  jury  would  otherwise 
become  an  engine  of  capricious  injustice,  instead  of  the  safe- 
guard of  property." 

The  motion  for  a  new  trial  is  therefore  granted. 

CNeall,  Evans,  Wabdlaw,  and  Frost,  JJ.,  concurred. 

Motion  granted. 

UxDUB  Intluencb  to  Vitiatb  as  Act  most  amount  to  coercion  destroy- 
ing free  agency,  or  harassing  importunity  producing  compliance  for  the  sake 
of  peace:  Cfardner  v.  Oardnery  34  Am.  Dec.  340,  and  note  354,  where  prior 
cases  in  this  series  on  the  subject  of  what  constitutes  undue  influence  are  col- 
lected. 

New  Trial  bkoauss  Verdict  is  against  Evidsnce,  when  granted:  See 
GerrUh  v.  Ncuon,  39  Am.  Dec.  589,  and  cases  collected  in  note  thereto. 


Jones  et  al.  v.  Weathebsbee. 

[4  Stbobhabt's  Law,  60.] 

Iv  Action  on  the  Case  Almost  Everythiko  mat  be  Given  in  Evi- 
dence under  the  general  issue,  and  evidence  of  former  recovery  is  prop- 
erly received  in  such  action. 

Bbtoppel  bt  Former  Judgment. — The  judgment  of  a  court  of  concurrent 
jurisdiction  directly  upon  the  point  is,  as  a  plea,  a  bar,  or  as  evidence, 
conclusive  between  the  same  parties  On  the  same  matter. 

Idem — Continuing  Trespass. — Where  one  overflows  land,  and  upon  a  ver> 
diet  and  judgment  against  him  for  the  nuisance,  the  title  being  the 
issue,  refuses  to  remove  the  water,  he  will  be  estopped  to  set  up  title  in 
himself  in  another  suit  for  the  continuing  trespass. 

Joint  Tenant  can  not  Sue  his  Co-tenant  except  he  be  ousted  of  the 
joint  possession. 

Joint  Tenant  mat  Oust  his  Co-tenant  by  overflowing  land  an^  thus  ap- 
propriating it  to  his  own  exclusive  use. 

To  Nonsuit  Plaintiff  on  Evidence  of  Defendant  is  Irregular,  and 
the  supreme  court  will  seldom  grant  a  nonsuit  where  the  motion  was  not 
made  on  the  circuit. 

The  opinion  states  the  facts. 

Bellinger  and  Hutson,  for  the  appellants. 

By  Court,  Eyans,  J.  The  principal  question  made  in  thit 
case,  and  that  to  which  the  argument  of  counsel  and  the  atten- 
tion of  the  court  has  been  mainly  directed,  is  that  made  in  the 
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second  ground  in  the  notice  of  appeal.  ''Because  the  deed 
from  Mims,  the  ancestor  of  the  plaintifEis,  to  Johnson,  constituted 
a  complete  defense,  nor  was  the  defendant  concluded  by  the 
former  recovery  from  relying  on  that  deed,  which  should  have 
been  received,  not  only  in  mitigation  of  damages,  but  as  a  bar 
to  the  plaintiff's  right  to  recover  in  this  action."  To  understand 
this  ground,  and  the  observations  which  I  propose  to  makeuxx>n 
it,  it  is  necessary  I  should  give  a  concise  history  of  the  pleadings. 

The  declaration  sets  out,  that  the  plaintiffs  were  seised  and 
possessed  of  a  certain  plantation  or  parcel  of  land,  lying  on  a 
certain  watercourse,  called  Tinker's  creek;  ^nd  that  the  defend- 
ant did  erect  and  make  a  dam  across  the  said  creek,  whereby  the 
water  was  obstructed  and  raised  so  as  to  overflow  the  plaintiffs' 
land,  so  as  to  deprive  them  of  the  use  of  it.  The  defendant 
pleaded:  1.  The  general  issue,  not  guilty;  and,  2.  A  special 
plea,  which  the  report  (adopting  the  language  of  the  counsel) 
calls  liberum  tenementum.  By  this  plea  the  defendant  justifies 
the  supposed  wrong,  by  the  allegation  that  the  land  is  his  own 
proper  freehold.  To  this  the  plaintiffs  (taking  issue  on  the  first 
plea)  replied  a  former  recovery  by  way  of  estoppel,  with  the 
proper  averments  as  to  the  identity  of  this  with  the  former 
action.  To  this  there  was  a  demurrer,  which  was  overruled,  on 
the  ground  that  the  defendant  was  concluded  by  the  former 
recovery. 

The  defendant,  then,  put  in  a  special  rejoinder,  in  which  was 
set  out  the  following  facts;  that  since  the  recovery  in  the  said 
cause  or  action,  in  the  said  replication  mentioned,  he,  the  de- 
fendant, had  found  and  recovered  back  a  certain  deed  from  the 
said  Thomas  Mims  (under  whom  the  plaintiffs  claim)  to  one 
Haley  Johnson,  bearing  date  the  tenth  day  of  January,  1838, 
whereby  the  title  to  the  said  land  was  conveyed  in  fee  simple, 
by  the  said  Mims,  to  the  said  Johnson,  and  that,  at  the  time  of 
the  trial  of  the  said  cause,  the  said  deed  was  lost  and  out  of  the 
control  of  the  said  defendant,  so  that  at  the  time  of  the  trial  of 
the  cause  mentioned  in  the  replication  of  the  plaintiffs  it  was 
out  of  his  power  to  produce  the  said  deed  in  evidence. 

To  this  rejoinder  the  plaintiffs  demurred,  and  judgment  was 
given  for  them  on  the  demurrer. 

The  parties,  then,  went  to  trial  on  the  general  issue,  and  all 
the  facts  set  out  in  the  special  pleas,  were  either  proved  or 
admitted,  with  the  additional  fact  that  at  the  former  trial  the 
defendant  had  attempted  to  prove  the  existence,  loss,  and  con- 
tents of  the  deed  from  Mims  to  Johnson,  but  had  failed.    Somo 
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diversitj  of  opinion  exists  in  this  court  as  to  the  effect  of  the 
former  recovery  when  pleaded  as  an  estoppel,  and  when  given 
in  evidence  under  the  general  issue;  and  as  all  the  special  pleas 
in  this  case  were  irregular  and  inappropriate  to  the  action,  the 
case  must  be  considered  as  having  been  tried  on  the  general 
issue  alone.     From  what  will  be  said  hereafter  I  think  it  will 
be  found  that  the  effect  of  a  former  recovery  is  much  the  same 
whether  presented  in  one  form  or  the  other.     But  before  I 
enter  on  that  question,  I  have  something  to  say  on  the  special 
pleas  in  this  case.     The  general  rule  seems  to  be  that  in  an 
action  on  the  case  almost  everything  may  be  given  in  evidence 
under  the  general  issue.     Chitty  says,   1   Ch.   PL   487,   the 
action  is  founded  on  the  justice  and  conscience  of  the  plaintiff's 
case,   and  is  in  effect  a  bill  in  equity,  and  therefore  former 
recovery,  release,  and  satisfaction  need  not  be  specially  pleaded, 
nor  anything  else  which  defeats  the  plaintiff's  right  to  recover. 
But  there  are  some  matters,  as  justification  in  slander,  which 
must  be  pleaded.    At  page  499  he  says  that  if  the  defense  would 
be  good  as  matter  of  law,  it  may  be  pleaded  specially,  or  given 
in  evidence  under  the  general  issue.   And  at  page  498  he  says  that 
if  what  would  be  good  defense  under  the  general   issue  be 
pleaded  specially,  it  would  be  cause  of  special  demurrer.     The 
reason  assigned  by  Chitty  why  such  matters  can  not  be  pleaded 
specially  is,  that  they  tend  to  unnecessary  prolixity  and  expense, 
and  draw  to  the  examination  of  the  court  what  is  proper  to  be 
determined  by  a  jury.     The  objection  of  expense  aiising  out  of 
prolixity  does  not  apply  to  our  courts,  as  pleas  are  not  paid  for 
by  the  copy  sheet,  and  the  other  reason  will  not  be  entitled  to 
much  favor,  when  it  is  considered  that  the  province  of  the  juiy 
is  to  ascertain  the  facts,  and  this  is  superseded  when  the  facts  are 
ascertained  or  admitted  by  the  pleadings.     Indeed  I  find  that  in 
England  the  modern  practice  prescribed  by  the  court  requires  all 
mattery  in  confession  and  avoidance  in  the  action  on  the  case,  to  be 
pleaded  8i)ecially :  2  Stephens'  N.  P.  1025.  In  this  case  the  parties 
have  chosen  their  own  mode  of  presenting  the  facts  of  the  case. 
No  special  demurrer  or  objection  in  any  form  has  been  made, 
and  I  do  not  perceive  any  reason  why  the  court  may  not  pro- 
ceed to  give  judgment  on  the  facts  stated  in  the  pleadings,  and 
which  by  the  demurrer  have  been  submitted  to  the  judgment  of 
the  court.     If    then   the  plea  called  liberum  tenementum  be 
regarded,  as  it  is,  a  special  plea  in  bar,  then  the  plaintiff  did 
right  to  plead  the  former  recovery  in  bar  as  an  estoppel. 
Bat  I  do  not  consider  this  view  as  very  important  to  the  decia- 
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ion  of  the  case.  The  same  oonsequence  will  follow  if  all  the 
special  pleas  had  been  struck  out,  and  the  trial  had  been  on  the 
general  issue.  In  the  Case  of  the  Duchess  of  Kingslon,  2  Snu 
L.  C.  424,  Chief  Justice  Be  Orej,  deliyering  the  unanimous 
opinion  of  all  the  judges,  said:  ''  From  a  yarieiy  of  cases,  rela- 
tive to  judgments  being  given  in  evidence  in  civil  suit£,  these 
two  deductions  seem  to  follow  as  generally  true:  1.  That  the 
judgment  of  a  court  of  concurrent  jurisdiction,  directly  upon 
the  point,  is,  as  a  plea,  a  bar,  or  as  evidence  conclusive  between 
the  same  parties  on  the  same  matter."  The  same  doctrine  is  to 
be  found  in  our  cases  of  Frather  v.  Eoens,  Cheves,  236;  Davis  v. 
Murphy,  2  Rich.  L.  560  [45  Am.  Dec.  749];  Casion  v.  Ferri/, 
1  Bailey,  533  [21  Am.  Dec.  482];  Henderson  v.  Kenner,  1  Rich.  L. 
474;  and  in  numerous  other  cases,  both  in  England  and  the 
United  States.  There  is  not  a  law  book  on  the  subject  of  evi- 
-dence,  in  which  the  same  proposition  is  not  to  be  found.  Ii» 
all  our  own  cases,  above  referred  to,  the  question  was  as  to  the 
-effect  of  a  former  recovery,  when  given  in  evidence  on  the  trial. 
In  none  of  them  was  it  pleaded  as  an  estoppel.  Greenleaf ,  ii* 
his  Evidence,  sec.  522,  states  the  law  and  the  policy  of  the  rule, 
thus:  ''  It  is  the  interest  of  the  community  that  a  limit  sbouIJ 
be  prescribed  to  litigation,  and  that  the  same  cause  of  action  ^ 
should  not  be  brought  twice  to  determination.  Justice  requires 
that  every  cause  should  be  once  fairly  and  impartially  tried,  but 
the  public  tranquillity  demands  that  having  been  once  so 
tried,  all  litigation  on  that  question,  between  those  parties, 
should  be  closed  forever.  It  is  a  most  obvious  principle  of  jus- 
tice that  no  man  ought  to  be  bound  by  proceedings  to  which 
he  was  a  stranger;  but  the  converse  of  the  rule  is  equally  true, 
that  by  proceedings  to  which  he  was  not  a  stranger,  he  may 
well  be  held  bound."  The  former  recovery  in  this  case,  has  aU 
the  essentials  which,  according  to  the  authorities,  should  unite  to 
make  it  a  perfect  bar  when  pleaded,  and  conclusive  as  evidence 
when  offered  as  such.  It  is  between  the  same  parties,  it  is  about 
the  same  matter,  and  it  is  mutually  binding  on  the  parties.  If, 
on  the  former  trial,  the  defendant  had  succeeded  in  proving  the 
deed  from  Mims  to  Johnson,  the  verdict  must  have  been  for 
him,  and  would  have  been  an  effectual  bar,  although  the -plaint- 
iffs might  be  able  afterwards  to  prove  it  a  forgery. 

The  grounds  of  appeal,  taken  in  connection  with  the  evi- 
dence, show  that  the  sole  question  now  is,  whether  the  defend- 
ant may  not  now  defeat  the  plaintiff's  action  by  setting  up  a 
defense,  which  not  only  existed  at  the  former  trial,  but  which 


Digitized  by 


Google 


Nov.  1849.]  Jones  v.  Weathebsbee.  657 

lie  then  attempted  but  failed  to  establish,  and  wliich,  if  estab* 
lished,  would  have  been  fatal  to  the  plaintiff's  case.    In  Long 
V.  LoTig,  5  Watts,  103,  the  plaintiff  declared  against  the  defend- 
ant for  a  nuisance  in  erecting  a  dam,  and  thereby  backing  the 
water  on  the  wheels  of  his  mill.     To  this  the  defendant  pleaded 
^  former  recovery  and  verdict  in  his  favor.     The  court  consid- 
ered the  verdict  as  settling  the  rights  of  the  parties,  as  they 
stood  at  the  time  of  the  trial,  and  instructed  the  jury  that  the 
only  question  open  for  their  decision,  was  whether  the  height 
of  the  dam,  and  the  swell  of  the  water,  were  the  same  as  at  the 
former  trial,  and  if  such  was  the  fact,  they  must  necessarily  find 
for  the  defendant.     The  rule  seems  to  be,  that  it  must  appear 
that  the  same  matter  was  in  issue  on  the  former  trial.     From 
the  unavoidable  want  of  certainty  in  the  pleadings,  it  frequently 
happens  that  it  is  difficult  to  ascertain  with  clearness,  what  was 
decided  by  the  verdict.     Where,  from  the  state  of  the  plead- 
ings, this  does  not  appear,  there  are  many  cases  in  which  parol 
evidence   may  be  received  to  make  certain  that  which  is  un- 
certain. 

The  case  of  Henderson  v.  Kenner^  1  Bich.  L.  474,  is  an  in- 
stance of  this.  I  had  occasion  in  that  case,  to  consider  the  cases 
wherein  parol  evidence  might  be  received  for  this  purpose.  It 
appeared  to  me  then,  as  it  does  now,  that  where,  from  the  na- 
ture of  the  action,  the  verdict  might  h^ve  been  rendered  on 
other  grounds,  it  is  not  conclusive  per  se,  but  parol  evidence 
might  be  received  to  show  on  what  ground  the  jury  decided. 
In  our  actioD  of  trespass  to  try  title,  where  the  plaintiff  must 
«how  title  in  himself,  and  trespass  by  the  defendant,  a  verdict 
for  the  defendant  would  not  show  whether  the  jury  decided  on 
the  title  or  the  trespass,  and  therefore  parol  evidence  was  re- 
ceived to  explain  this  ambiguity. 
In  this  case,  it  may  be,  that  on  the  same  principle,  the  defendant 
.  might  have  shown  that  at  the  former  trial,  the  verdict  had  been 
rendered  on  some  ground  wholly  independent  of  the  title  to  the 
land,  and  consequently  that  the  title  was  not  involved.  It  is 
very  certain  he  might  have  shown  anything  subsequent  to  the 
former  trial,  which  woidd  defeat  the  plaintiff's  right  to  recover. 
But  he  offered  no  such  evidence,  except  that  since  the  trial,  he 
had  gone  to  Georgia,  where  Johnson  lives,  and  had  procured  the 
deed  from  him.  This  he  might  just  as  well  have  done  before  or 
since  the  trial.  Shall  he,  for  this  reason,  have  a  second  trial  ? 
Sven  the  best-regulated  minds  incline  to  the  side  of  a  litigant, 
where  it  is  clear  the  right  of  the  case  is  with  him.     It  is  pretty 
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crident  tliat  Mims  did  conyey  the  land  overflowed  by  the  defend- 
ant's mill-pond  to  Johnson,  and  that  the  defendant  has  acquired 
Johnson's  title  by  the  sherifif's  sale:  but  we  can  not  Btrain  the 
niles  of  law,  to  meet  the  justice  of  each  particular  case.  The 
wisest  rules  of  law  may  sometimes  work  injustice;  but  this  is 
most  generally  to  the  negligent:  seldom  to  the  yigilant.  If  the 
defendant  should  suffer  in  this  case,  it  is  the  effect  of  his  own 
i^egligeiice  and  inattention  to  his  business.  If  he  had  exercised 
an  only  ordinary  attention  to  his  business,  he  might  have  de- 
fended himself  successfully  against  the  first  suit.  If  he  fails  to  da 
so  now,  it  is  but  the  legitimate  consequence  of  his  own  conduct. 
In  the  case  of  Davis  y.  Murphy,  2  Bich.  L.  560  [45  Am.  Dec. 
749],  the  plaintiff  had  made  a  payment  on  his  note,  which  he 
supposed  had  been  credited.  When  sued,  he  neglected  to  ap- 
pear, and  suffered  judgment  to  be  rendered  against  him  for  the 
whole  debt.  He  sued  the  defendant  to  recoyer  it  back.  Justice 
appeared  to  be  clearly  on  his  side,  but  the  court  held  that  hay- 
ing failed  to  make  his  defense  at  the  proper  time,  he  was  with- 
out remedy:  the  judgment  was  condusiye  against  him.  All  that 
is  intended  to  be  decided,  in  this  case,  is,  that  on  the  facts  of 
the  case,  and  for  the  reasons  before  stated,  the  former  yerdict 
concluded  the  title  to  the  land,  so  far  as  it  was  inyolyed  in  that 
action,  and  that  haying  failed,  then,  to  proye  Mims'  deed  to 
Johnson,  he  can  not  now  be  permitted  to  do  so,  to  defeat  the 
recoyery  of  the  plaintiffs,  for  a  continuance  of  the  same  nui- 
sance. 

The  third  ground  is,  that  the  defendant,  under  the  deed  from 
Jones,  was  a  joint  tenant  with  the  plaintiffs,  and  '*  that  consti- 
tuted a  complete  defense  and  bar  of  the  plaintiffs'  right  to  re- 
coyer."  I  think  there  is  no  doubt  that  Jones,  by  his  intermar- 
riage with  Mrs.  Mims,  became  a  tenant  for  life,  at  least,  of  his 
wife's  share,  and  that  this  interest  was  transferred  to  the  de- 
fendant. On  the  trial  on  the  circuit,  the  whole  case  was  made 
to  depend  on  the  title  to  the  land,  which  was  oyerflowed  by  the 
water  of  the  defendant's  mill-pond,  and  hence,  the  use  of  the 
word  ''ouster"  in  the  report,  which,  perhaps,  in  its  technical 
sense,  may  not  conyey  the  idea  intended.  The  rule  is  clear,  that 
one  joint  tenant  can  not  sue  his  co-tenant,  except  he  be  ousted 
of  the  joint  possession.  There  is  no  reason  to  distinguish  that 
case  from  the  present,  where  the  defendant,  by  oyerflowing  the 
land,  has  thus  appropriated  it  to  his  exelusiye  use.  The  I'eason 
applies  as  well  to  the  one  case  as  the  other.  The  real  di£B[culiy 
of  the  case  arises  from  the  fact  that  Jones  is  one  of  the  plaint- 
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iffis.  and  as  he  has  thus  no  interest,  his  being  ihade  a  plaintiff  is 
a  misjoinder.  But  no  nonsuit  was  moved  for  on  the  circuit,  nor 
is  any  such  motion  made  in  this  court.  It  did  not  appear  until: 
the  defendant  gave  the  deed  in  evidence.  It  is  irregular  to  non- 
suit a  plaintiff  on  the  evidence  of  the  defendant,  and  this  court 
will  seldom  grant  a  nonsuit  where  the  motion  was  not  made  on 
the  circuit.  It  is  no  ground  for  arresting  the  judgment,  and  I 
do  not  Aee  in  the  way  the  question  is  presented  here,  what  ad- 
Tantage  the  defendant  can  derive  from  the  fact,  except  thai, 
which  he  had  on  the  circuit,  in  mitigation  of  damages. 

These  are  all  the  questions  necessary  to  be  considered,  and  as- 
they  have  been  resolved  against  the  defendant,  the  verdict  ol 
the  jury  must  stand,  and  the  motion  is  dismissed. 

O'Nbaix,  Wabdulw,  and  Wfihzbs,  JJ.,  concurred. 

BioHABDSON,  J.,  dissented. 

Motion  refused. 

FoRMsa  JuDOMXKT,  Admissibilitt  AMD  EmoT  OF,  as  a  plea  In  btr  ct 
SB  eyidence  under  the  general  iasne:  See  note  to  King  v.  ChoBe^  41  Am.  Deo» 
681,  where  the  former  cases  in  this  series  on  that  subject  are  collected.  Se» 
also  W€um  vl  MelfuUy,  43  Id.  58;  Cfraif  v.  Pingray,  44  Id.  345;  Agfiew  v. 
MeEir<nf,  48  Id.  772. 

Tsv AKT  IK  Common  mat  Maintaik  Action  on  the  Cass  against  his  co- 
tenant  for  flowing  the  land  owned  in  common,  by  means  of  a  dam  ereotec^ 
upon  other  land;  for  such  act  tortionsly  deprives  the  former  of  the  use  of  thet 
property,  and  is  in  the  nature  of  a  destmction  of  the  use  for  which  it  was  in^ 
tended:  Odiome  v.  L$fordf  32  Am.  Dec.  387,  and  note. 

Ouster  bt  Okb  Tenant  in  Common  of  his  Co-tenant  may  be  inferred 
from  circumstances,  and  it  is  a  matter  of  fact  for  the  finding  of  a  jury:  Hat*- 
man  v.  JameSf  45  Am.  Dec  296;  and  see  cases  collected  in  PhiUq>$  t.  Oreggp 
36  Id.  166,  and  note. 

Plaintiff  can  not  be  Nonsuited  without  his  Consent:  See  note  ta 
French  ▼.  Smith,  24  Am.  Dec  616,  where  the  subject  of  granting  oompnlsoij 
nonsuits  is  discussed.  See  also  Cahitt  v.  Kalamazoo  Mutual  Ins,  Co.,  43  Id» 
467;  Bone  t.  Dame,  33  Id.  457. 


Bank  of  Hambubo  t;.  What. 

[4  SiBOBHAvr's  Law,  87.] 
One  Indobsino  Bill  as  Agent  when  He  is  not  Such  is  liable  pano»» 

ally,  although  he  do  so  bona  fide. 
Innocent  Mistake  of  Indobser  as  to  his  Being  Agent  will  not  R» 

UEVE  him  from  personal  liability. 
tViLLFUL  Misrepresentation  that  One  is  Agent  Need  not  be  Showis 

to  bind  him  persoually  to  a  contract  be  had  no  authority  to  make 
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IvDOBSER  Who  Givi>  his  Nitk  !•«  PATMF^rT  OP  Hill,  »vir^»  fiJl  knofil- 
edge  of  the  draw4i«'j  fail'ire,  cait  not  redliifc  paj>«iDnt  of  Buch  iictif  on  tbe 
ground  of  want  of  ttemai<(i  and  uctice. 

TiUB  OP  Paymkmt  o>  tloTB  t^  Noi  tlTTEKntD  bj  iHmfesjioii  of  juilgmcnt 
with  a  stay  of  e:tecatioii  which  cxpirol  befon^  the  time  when,  ia  the 
regular  progi^ess  of  a  mut  againut  the  (a'incipiJ,  execution  might  haT« 
been  recover  9d. 

Assumpsit.  There  wek^  two  counts:  one  against  defencUint  afi 
indorser  of  a  bill  of  exitliange;  the  other  against  him  as  the 
maker  of  a  promissory  note.  B.  G.  Johnson  gt.ve  notice  by  ad 
▼ertisement  that  Wray  would  conduct  his  bnsinoss,  "  and  act  as 
his  duly  authorized  agent  in  the  purchase  of  goods  and  every- 
thing appertaining  to  his  business  in  tlie  mercantile  line."  Will- 
iam Holmes  drew  a  bill  of  exchange  on  Holmes  &  Sinclair  in 
favor  of  John  ^n,  which  Wray  indorsed  by  writing  Johnson's 
name  by  himself  as  agent.  The  bill  wa3  negotiated  at  the 
bank  of  Hamburg,  forwarded  to  Savannah,  prosentiKl  to  Holmes 
&  Sinclair,  and  accepted.  Before  tho  bill  was  duo  Holmes  & 
Sinclair  failed.  PiX)test  was  made  on  the  eighteenth,  the  bill 
having  become  duo  the  fifteenth  of  June;  but  no  notice  wai 
given  to  the  indorser.  The  answer  returned  when  payment 
was  demanded  was,  that  the  matter  had  been  adjusted  at  Ham- 
burg. The  adjustment  referred  to  was  this:  Holmes  as  prin- 
'cipal,  and  Johnson  by  Wray,  agent,  gave  their  note  for  three 
thousand  four  hundred  and  thirty-five  dollars,  the  amount  oi 
the  bill  and  expenses,  to  Hutchinson,  the  cashier,  who  ''ndoraed 
it  to  the  bank  of  Hamburg.  In  accordance  with  an  ugieement 
made  at  the  sametiine,  Holmes  confessed  judgment  for  the  debt, 
And  got  a  stay  of  execiitio]i  to  December  1st.  His  pre  pf>rty  was 
sold  in  the  Januaiy  following,  bub  did  not  pay  the  indebtedness 
by  one  thousand  four  hundred  and  forty -one  dollars.  The  bank 
then  brought  suit  against  Johnson,  but  was  nonsuited,  on  the 
ground  that  Wray  was  not  authorized  to  indorse  notes  and  bills. 
The  bank  then  brought  suit  against  Wray.  On  the  trial  ifc  was 
shown  that  the  bill  was  indorsed  by  Wray,  upon  the  agreement 
that  another  bill  for  a  like  amount,  drawn  by  Holmes  and  in- 
dor^d  by  one  Britton  Mims,  should  be  substituted  in  its  stead 
4ipon  Mims'  return  to  Hambiurg.  On  the  day  tlie  bill  was  drawn 
it  was  sent  to  Savannali.  N(>  other  bill  had  been  offered  as  a  sub- 
tititute,  because,  as  Hobnes  said,  the  bill  had  been  sent  off.  The 
bank  knew  of  the  agreement  in  regard  to  the  substitution  of  bOls. 
The  jury  found  for  the  plaintiff  the  sum  claimed,  one  thousand 
four  hundred  and  forty-one  dollars  and  interest,  and  defouvtanl 
•appealed. 
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Carroll,  for  the  appellant. 
Bausketiy  contra. 

By  Court,  Pbost,  J.  The  rule  afSrmed  in  Edings  t.  Broum^ 
1  Rich.  L.  255,  is  stated  by  the  circuit  judge  with  precision  in  its. 
application  to  this  case,  when  he  instructed  the  juiy  that  ''if 
one  sign  a  note  or  indorse  a  bill  as  agent,  when  he  is  not  agent, 
he  is  personally  liable,  although  he  do  so  bona  fide,  and  does  no 
other  act  to  deceiye  or  mislead  the  person  with  whom  he  deals,, 
except  by  the  assumption  of  agency  when  he  is  not  agent/'  In; 
an  action  by  the  plaintiff  against  Johnson  as  indorser  of  the^ 
draft,  which  is  the  subject  of  this  action  against  the  defendant, 
it  was  decided  that  Wray  had  no  authority  to  indorse  Johnson's 
name  to  a  draft  for  the  accommodation  of  Holmes:  Bank  of 
Hamburg  y.  Johnson,  3  Id.  42.  It  was  on  the  securiiy  of  thai 
indorsement  the  plaintiff  discounted  the  draft  of  Holmes. 

By  the  first  ground  of  appeal,  the  defendant  would  exempt . 
himself  from  personal  liability  on  account  of  his  unauthorized, 
indorsement,  because  he  says  he  acted  under  an  innocent  mis- 
take, and  that  Hutchinson  was  not  misled  by  any  untruth  or 
willful  misrepresentation  proceeding  from  him. 

As  to  the  excuse  of  innocent  mistake,  it  can  not  be  credited 
that  Wray  was  ignorant  that  the  authority  confided  to  him  to 
use  Johnson's  name  was  given  only  for  Johnson's  benefit  in  the 
course  of  his  business;  and  not  for  the  convenience  of  Wray's 
friends,  or  for  his  own.     It  may  be  true  that  Hutchinson  was 
not  misled  by  any  misrepresentetion  of  Wray;  nor  is  that  mate- 
rial.   But  was  he  not  misled  ?    Holmes  says  that,  having  bought, 
cotton  from  Wray,  as  agent  of  Johnson,  and  Wray  wanting  the 
money,  he  applied  to  Hutchinson  to  pay  his  check,  on  the  de- 
posit of  the  cotton  bills  and  receipts,  until  Mims,  his  indorser,. 
should  return  to  town.    Hutchinson  replied :  "  If  Wray  wants  the 
money,  let  him  indorse  your  draft,  as  the  agent  of  Johnson,  and . 
he  shall  have  it."    This  was  a  legitimate  transaction,  and  within 
Wray's  agency.     But  Holmes  drew  a  bill  for  the  amount  due  to  • 
Wray  and  for  other  parcels  of  cotton  also.    Wray  put  Johnson's^ 
Ladorsement  on  this  bill,  for  the  accommodation  of  Holmes  until  t 
Mims  should  return,  when  a  bill  with  Mims'  indorsement  was  to  • 
be  substituted  for  it.     Hutchinson  discounted  the  bill.     There' 
is  no  evidence  that  Hutchinson  was  informed  the  bill  was  drawn: 
for  more  than  was  due  to  Wray. 

Under  these  circumstances,  the  void  indorsement  of  Johnson 
was  imposed  on  the  plaintiff.    The  injuiy  proceeded  from  the  act 
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x>f  the  defendant.   He  would  exade  liabiliiy  under  the  plea  of  inno- 

*  cent  mistake.   In  a  moral  sense,  the  act  of  the  defendant  may  have 
'  been  innocent;  for  he  had  no  design  or  apprehension  of  mischief 

to  his  principal.  But  in  its  practical  effect  it  was  not  innooent. 
The  defendant  acted  with  culpable  inadvertence  and  incautious- 
ness  in  the  use  of  the  power  confided  to  him,  and  thereby  caused 
an  injury  to  the  plaintiff.  The  law  is  well  stated  in  Snumt  ▼. 
Blery^  10  Mee.  &  W.  8,  which  was  a  case  reserved  and  decided 
after  careful  consideration.  When  the  agent  has  no  authority, 
and  knows  it,  he  is  plainly  liable  for  the  consequences  of  the 
.B/d  he  had  no  authoriiy  to  do.     This  is,  in  fact,  Wray's  case. 

But  even  when  the  agent,  bonafde^  believes  he  has  authority  to 
tx>ntract,  and  has  not,  he  is  still  personally  liable.  In  such  ease, 
it  is  true,  the  agent  is  not  actuated  by  any  fraudulent  motive,  nor 
has  he  made  any  statement  which  he  knows  was  untrue.  But 
fais  liabiliiy  depends  on  the  same  principle  as  in  the  first  case. 
It  is  a  wrong,  differing  only  in  degree,  and  not  in  its  essence,  to 
state  as  true,  what  the  individual,  making  such  statement,  does 
not  know  to  be  true,  even  though  he  does  not  know  it  to  be 

•  false;  and  if  that  wrong  produces  injuiy  to  a  third  person,  who 
4s  ignorant  of  the  grounds  on  which  the  belief  of  the  supposed 
:4igent  is  founded,  and  who  has  relied  on  the  correctness  of  his 
^assertion,  it  is  equally  just  that  he  who  makes  such  assertion 
«hould  be  personally  liable  for  the  consequences.  The  case  of 
PoUviil  V.  Walter^  3  Bam.  &  Adol.  114,  is  also  an  authority  to 
show  that  falsehood  and  deceit  are  not  necessary  to  charge  an 

-agent  personally  with  a  contract  he  had  no  authority  to  make. 
If  the  action  were  on  the  bill  of  exchange  alone,  the  defend- 

nant  could  take  no  exception  to  a  want  of  demand  and  notice, 
which  he  waived  when,  with  a  full  knowledge  of  the  failure  of 
Holmes  &  Sinclair,  and  of  all  the  circumstances  which  might 
affect  his  liability,  he  gave  hi^  note  for  the  amount  of  the  draft, 
interest,  and  damages:  LeffingweU  v.  White,  1  Johns.  Cas.  99; 
Lundie  v.  Hobinson,  7  East,  236;  Eiggins  v.  Morrison,  4  Dana, 
103. 

But  the  bill  was,  in  fact,  taken  up  and  the  note  substituted  for 
it.  A  receipt  for  the  note  was  indorsed  on  the  draft,  and  Holmes 
confessed  judgment  on  the  note  to  secure  the  indorser.  The 
object  of  notice  to  parties,  secondarily  liable  on  a  bill,  that  they 
may  take  measures  for  their  protection,  was  accomplished,  when 
Hutchinson  and  defendant  and  Holmes  agreed  that  the  note 

should  be  given,  and  Holmes  confess  judgment  on  it  for  the  se* 

^^urity  of  the  indorser. 
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Although  the  plaintiff  was  under  no  legal  obligation  to  pre- 
sent the  bill  immediately  for  acceptance,  the  doing  so  was  a  use 
of  diligence  beneficial  to  the  parties  to  it.  If  the  bill  were  ac- 
cepted, the  security  of  another  and  the  principal  party  would  be 
added  to  the  instrument;  and  if  the  drawees  should  refuse  to 
accept,  early  notice  of  non-acceptance  would  give  the  other  par- 
ties a  better  opportunity  to  protect  themselves.  By  forwarding 
ihe  bill  for  acceptance  the  plaintiff  did  not  obstruct  the  substi- 
tution of  another  bill,  with  Britton  Mims'  indorsement.  If  it 
had  been  offered,  the  plaintiff  might  have  procured  the  draft 
from  the  agent  in  Savannah,  to  be  surrendered  according  to 
agreement.  But  the  bill  never  was  tendered;  and  that  is  con- 
clusive of  any  defense  which  may  be  rested  on  the  agreement  for 
substitution. 

.The  last  ground  of  appeal  is  unfounded.  The  time  for  the 
payment  of  the  note  was  not  extended  when  judgment  was  con- 
fessed, with  a  stay  of  execution  which  expired  before  the  time 
when,  in  the  regular  progress  of  a  suit  against  Holmes,  execu- 
tion might  have  been  recovered:  Price  v.  £dmund8,  21  Eng. 
Com.  L.  246;  Hallett  v.  Holmes,  18  Johns.  28;  Bank  v.  Myers,  1 
Baile/s  L.  412. 

The  motion  is  refused. 

The  whole  court  concurred. 

Motion  refused. 

Agent  is  P£bsonau.t  Liable  unless  He  Shows  Authoritt  to  Bind  ho 
Principal,  even  though  he  is  described  in  the  contract  as  agent:  Pitman  ▼. 
Kintnery  33  Am.  Dec  469;  RoeaUer  v.  Ros8Uei\  24  Id.  62,  and  note,  where 
previous  cases  in  thb  series  on  this  point  are  collected,  and  the  subject  dis- 
cussed at  length;  Pentz  v.  Stanton,  25  Id.  558;  NewhaU  y.  Duniap,  31  Id.  49; 
CoUins  V.  AIUti,  27  Id.  130;  Andrews  v.  Estes,  26  Id.  521.  And  see  Bank  <^ 
Boehester  v.  Monieath,  43  Id.  681,  and  note. 


Graoey  et  al.  v.  Davis  et  al. 

[3  Stbobhabt'b  Equitt,  05.]  t 

Bfixct    of   Settino    Aside   Deed   as  I:^t£rvering    with    Cbeditobs' 

Bights  is  to  place  the  creditors  as  if  the  deed  had  never  existed,  and  to 

leave  them  to  enforce  their  claims  and  obtain  satisfaction  according  to 

their  legal  priorities. 
Court  Taking  Charge  op  Fund  to  Which  Creditors  are  Entitled  will 

direct  payment  to  be  made  them  according  to  their  legal  rank. 
Court  will  kot  Disturb  Legal  Liens. 

Bill  to  set  aside  certain  deeds  as  interfering  with  creditors' 
figlits.     B.  F.  Davis  and  bis  wife  Gracey  W.  Davis  executed 
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certain  deeds,  and  provided  in  them  for  the  payment  of  cred- 
itors. Although  at  the  time  of  the  execution  of  the  deeds  it 
was  supposed  that  ample  provision  had  been  made  for  all  cred- 
itors, it  was  afterwards  found  that  Davis'  debts  amounted  ta 
much  more  than  the  provision  made.  The  creditors  brought 
suit  to  set  aside  the  deeds.  The  court  did  so,  and  appointed  a 
commissioner  to  sell  the  property.  J.  B.  Adams,  to  whom  the 
deeds  were  executed,  had  paid  some  money  out  under  the  pro- 
visions of  the  deed.  The  court  ordered  him  to  account  to  the 
commissioner  for  the  rents  and  profits,  and  ordered  the  commis- 
sioner to  pay  to  him  the  amounts  advanced  by  him,  also  the 
costs  of  suit.  The  property  having  been  sold  pursuant  to  the 
order,  and  the  funds  deposited  in  court,  the  court  being  satis- 
fied that  the  funds  were  equitable  assets,  ordered  them  to  be 
paid  to  the  creditors  pro  rata.  Some  of  the  creditors  apx>ealed, 
and  asked  that  judgment  creditors  be  paid  before  simple  con- 
tract creditors,  and  according  to  the  priority  of  their  Hens. 
Pending  the  appeal,  the  court  ordered  the  money  to  be  invested 
in  good  securities. 

W.  F.  DesaussurCy  for  the  appellants. 

Treadwell  and  Oregg,  contra. 

By  Court,  Duxein,  Chancellor.  Where  a  deed  is  set  aside  as 
interfering  with  the  rights  of  creditors,  it  is,  as  to  those  cred- 
itors, as  if  it  had  never  existed.  A  party  may  honestly  conceive 
himself  able  to  make  a  settlement  and  yet  reserve  an  abundant 
estate  to  satisfy  his  creditors,  as  in  Izard  v.  Izard,  Bailey  Eq.  228; 
or,  as  in  this  case,  he  may,  by  the  deed,  provide  a  fund  for  the 
pa3rment  of  debts,  and  settle  the  residue.  In  neither  case  is 
there  any  moral  fraud.  But,  in  both,  the  deeds  were  set  aside, 
because  the  fund,  supposed  to  be  abundant,  proved  insufficient. 
The  effect  of  setting  aside  the  deeds  is  to  leave  the  creditors  to 
enforce  their  claims  and  obtain  satisfaction  according  to  their 
legal  priorities;  or,  if  this  court  takes  charge  of  the  fund,  to 
direct  them  to  ,be  paid  according  to  their  legal  rank.  This  rule 
has  been  well  established  from  an  early  period :  See  Austin  v. 
BeU,  20  Johns.  442  [11  Am.  Dec  297],  and  Codwise  v.  Oolston, 
10  Id.  508;  nor  is  the  court  aware  of  any  decision  to  the  con- 
trary. The  principle  is  fully  recognized  by  the  court  in  McDer^ 
mutt  V.  Strong,  4  Johns.  Ch.  G87,  and  has  been  uniformly  re- 
garded by  our  own  courts,  as  may  be  seen  by  reference  to  the 
cases  of  McMcekin  v.  Edmonds,  1  Hill  Ch.  293  [2G  Am.  Dec.  • 
203],  and  Anderson  v.  Fuller,  1  McMull.  Eq.  27.     The  principle 
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is,  that  this  court  will  not  disturb  legal  liens.  If,  as  in  Le 
Prince  v.  GuiUemot,  1  Bich.  Eq.  220,  ike  assigned  estate  ba» 
been  sold,  and  only  the  fund  was  in  the  hands  of  the  assignee 
when  judgment  is  rendered,  the  judgment  created  no  ?ien,  and 
the  judgment  creditor  was  held  entitled  to  no  priority.  But, 
in  the  case  before  the  court,  the  property  was  subject  to  a  lien 
until  the  sale  by  the  com  missioner,  the  voluntary  deed  of  the 
debtor  being  I'egarded  as  a  nullity. 

It  is  ordered  and  decreed  that  the  appeal  of  the  execution 
creditors  be  sustained,  and  that  the  decretal  order  be  reformed 
according  to  the  principles  herein  declared. 

The  whole  court  concurred. 

Decretal  order  reformed. 


Creditobs  must  be  Paid  accobdino  to  the  Sexiorttt  of  their  Judg- 
ments out  of  the  fund  punned,  if  land,  and  according  to  the  priority  of  delivery 
of  their  executions  to  the  sheriff,  where  the  property  is  personal,  if  their 
claims  tO'Telief  rest  upon  their  liens:  Birley  v.  SUUey,  25  Am.  Dec.  303,  and 
note.  Creditor  obtaining  judgment  after  fraudulent  grantor's  death,  against 
his  personal  reprosentatiye,  has  no  priority  in  equity  in  Maryland  over  simple 
contract  creditors:  Id. 


HOLEMAN  ET  TJx.   ET  AL.   V.   FoRT  ET  AL. 

[3  Strobbabt's  Eqxtttt,  66.] 

Deed  of  Gift  to  "the  Joint  Heirs"  of  a  son-in-law  and  daughter,  where 
two  children  are  living  at  its  delivery  and  others  are  bom  afterwards, 
operates  to  vest  title  in  the  children  living  at  the  time  of  its  delivery. 

Deed  of  Gift  without  Grantees*  Names  ls  not  Void  for  want  of  a  proper 
party  to  take  under  it,  if  the  donees  can  be  identified  by  the  description. 

DoNEEj  Described  as  '*  Heirs  '*  while  Ancestors  are  Living  may  take 
personalty  under  a  deed  of  gift,  the  word  **  heirs  "  when  relating  to  per- 
sonal property  being  synonymous  with  •*  children." 

The  court  below  construed  the  instrument  set  forth  in  the 
opinion  to  give  a  life  estate  to  James  D.  Hoof,  remainder  to  the 
children.  The  children  (complainants)  appealed,  and  so  did 
James  D.  Hoof;  the  latter  on  the  ground  that  the  instrument 
conveyed  no  estate,  there  being  no  **  heirs,"  because  the  parents 
were  alive;  the  former,  because  of  alleged  error  in  decreeing  a 
life  estate  in  James  D.  Hoof.  The  opinion  states  the  other  facta 
necessaiy  to  an  understanding  of  the  case. 

Bauskett  and  Boozer j  for  the  complainants. 

Desaussure,  Carroll* and  Griffin,  for  the  defendants. 
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3y  Court,  Caldwell,  Chancellor.  The  mstnunent  under 
which  the  questions  in  this  case  arise,  is  in  the  words  following*: 

"  To  all  people  to  whom  these  present  writings  shall  come, 
be  seen,  or  made  known,  greeting:  Know  ye,  that  I,  Thonma 
Jackson,  of  the  state  and  district  aforesaid,  in  consideration  of 
the  very  great  loTe  and  affection  that  I  bear  my  son-in-law, 
James  D.  Hoof,  and  daughter,  Ann  Hoof,  of  the  state  and  dis- 
trict aforesaid,  and  for  other  good  causes  and  considerations  me 
thereunto  moving,  have  given,  granted,  and  confirmed  unto  the 
joint  heirs  of  said  James  D.  Hoof,  and  Ann  Hoof,  his  wife,  the 
foUowing  negroes,  viz. :  Rose,  Milly,  and  Jack,  to  have  and  to 
hold  the  said  three  negroes.  Hose,  Milly,  and  Jack,  with  all  the 
issue  of  the  said  Eose  and  Milly  which  they  may  hereafter  have, 
to  the  joint  heirs  of  the  said  James  D.  Hoof,  and  Ann,  his  %vife. 
I,  the  said  Thomas  Jackson,  for  myself,  my  heirs,  executors,  and 
administrators,  do  warrant  and  forever  defend  the  said  three  ne- 
groes unto  the  joint  heirs  of  the  said  James  D.  Hoof,  imd  Ann, 
his  wife,  and  to  their  heirs  shall  and  will  warrant  and  forever 
defend,  by  these  presents.  In  vntness  whereof,  I,  the  said 
Thomas  Jackson,  have  hereunto  set  my  hand  and  seal,  this 
tweniy-third  day  of  October,  in  the  year  of  our  Lord  1817,  and 
in  the  forty-second  year  of  American  independence. 

(Signed)  "Thomas  Jackson,  [l.  s.] 

"  Signed,  sealed,  and  delivered  in  the  presence  of  Laban 
Williams,  William  Paulding,  J.  Q." 

There  are  three  classes  of  persons  that  have  claims  under  this 
instrument:  1.  James  D.  Hoof;  2.  The  two  children,  Thomas 
C.  Hoof  and  Sarah,  who  were  in  esse  at  its  execution;  and,  3. 
The  other  children  of  James  D.  Hoof  and  Ann,  his  wife,  bom 
since. 

But  the  preliminary  point  must  first  be  determined — is  it  a 
valid  deed  ? 

It  has  all  the  requisites  of  a  deed,  both  in  form  and  sub- 
stance, except  the  names  of  the  grantees  who  are  to  take  under 
it.  The  gift  is  to  ''  the  joint  heirs  of  said  James  D.  Hoof  and 
Ann  Hoof,  his  wife." 

It  can  not  be  controverted,  that,  according  to  the  strict  rules 
of  the  common  law,  a  deed  conveying  lands  to  the  heirs  of  a 
person  living  is  void,  and  can  not  be  set  up  either  at  law  or  in 
equity.  The  indefinite  description  of  the  donee,  and  the  rules 
that  nemo  est  hoeres  viventis,  and  that  a  freehold  can  not  be  cre- 
ated to  take  effect  in  future,  combine  to  defeat  such  an  instru- 
ment 


Digitized  by 


Google 


Nov.  1849.]  HoLEMAN  V.  FoBT.  667 

But  here  ihe  subject-matter  is  personal  properiy,  and  the 
word  **  heirs"  is  not  necessarily  used  in  such  conveyances.  The 
common  law,  as  well  as  history,  often  speaks  of  the  heir  appar- 
ent and  of  the  heir  presumptive  to  the  throne  of  Great  Britain; 
and  in  common  parlance  he  who  stands  nearest  in  degree  of 
kindred  to  the  ancestor,  is  called  in  his  life-time,  his  heir,  al- 
though no  one  can  be  an  heir,  strictly  speaking,  until  the  ances- 
tor be  dead.  The  word  ' '  heir  "  is,  apart  from  its  technical  mean- 
ing, universally  used  as  synonymous  with  **  child." 

In  an  ancient  case,  Burchelt  v.  Durdard,  2  Vent.  311,  there 
was  a  devise  to  the  heirs  male  of  Eobert  Dordant,  then  living, 
and  it  was  adjudged  in  Westminster  Hall,  and  twice  affirmed  in 
the  house  of  lords,  to  be  a  good  limitation  to  George,  the  eldest 
6on  of  Robert  Durdant,  although  Bobert  Durdant  was  then  liv- 
ing. So  in  Darbison  ex  dem.  Long  v.  Beaumont^  1  P.  Wms.  229, 
a  devise  to  the  "  heirs  "  male  of  J.  S.  begotten,  J.  S.  having  a  son, 
and  the  testator  taking  notice  that  J.  S.  was  then  living,  \Yas 
considered  a  sufficient  description  of  the  testator's  meaning,  and 
such  son  was  adjudged  to  take,  though  strictly  speaking  he  was 
not  heir.  The  case  of  Thomas  v.  Bennett,  2  Id.  342,  arose  out 
of  marriage  articles,  to  which  greater  latitude  has  been  extended 
than  to  construction  of  the  limitations  of  estates;  there  the 
words  were,  **  to  the  heirs  of  the  body  of  my  niece,  Mary  Ben- 
nett, by  her  said  husband,  and  to  their  heirs,"  and  the  court 
held  that  these  words  shall  be  construed  ''  children." 

In  Loveday  v.  Hopkins,  Amb.  274,  the  words  of  the  will  were, 
"  I  give  to  my  sister  Loveday's  heirs,  six  thousand  pounds." 
"I  give  to  my  sister  Brady's  children,  each  one  thousand 
pounds."  The  sister,  Mrs.  Loveday,  had  two  children  at  the 
making  of  the  will,  and  she  survived  the  testatrix;  one  of  her 
children  died,  leaving  children,  in  the  life-time  of  the  testatrix, 
and  the  surviving  child  claimed  the  six  thousand  pounds.  The 
master  of  the  rolls.  Sir  Thomas  Clarke,  held  that  the  defendants, 
who  were  the  children  of  the  deceased  child  of  Mrs.  Loveday, 
were  excluded,  and  that  her  surviving  child  was  entitled  to  the 
six  thousand  pounds. 

Where  one  gave  his  wife  the  residue  of  his  estate,  "  for  her 
life  and  no  longer,"  and  upon  her  decease  he  gave  and  be- 
queathed it  "  to  the  children  of  Mr.  John  Ayton  and  his  wife, 
Jane,  to  be  equally  divided  amongst  them,  the  said  Jane  Ayton's 
children,  and  not  to  any  child  by  another  marriage  of  either 
party,"  the  residue  was  held  divisible  amongst  the  children  of 
Ayton  and  his  wife,  who  were  living  at  the  death  of  testator's 
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wife,  but  children  bom  after  her  death  were  excluded.  There 
the  time  of  distribution  was  not  indefinite,  but  was  fixed  at  the 
death  of  the  tenant  for  life,  and  all  those  that  were  then  in  €S9e, 
came  within  the  class  that  were  to  take  the  gift. 

In  Lockwood  v.  Jesup^  9  Conn.  272,  the  plaintifiGs  brought  an 
action  on  a  promissory  note,  payable  to  the  heirs  of  J.  S. ,  and 
averred  that,  at  the  date  of  the  note,  they  were  the  children,. and 
the  only  x^^^^^^ii^P^^®  heirs  of  J.  S.  then  living;  the  word  *'  heir  " 
was  held  on  demurrer  to  denote  the  presumptive  heir  of  a  per- 
son living,  and  that  the  action  was  sustainable. 

In  Slroman  and  Wife  v.  RoUenbury  and  Wife^  4  Desau.  Eq.  272, 
the  deed  purported  to  have  been  made  by  the  donor,  "  in  con- 
sideration of  the  love  I  have  and  bear  to  my  beloved  grandchil- 
dren of  my  daughter,  Catharina,  I  have  given  and  granted,  etc.» 
unto  the  said  my  grandchildren  of  my  daughter,  Catharina,''  it 
was  held  not  only  to  be  sufficient,  but  to  comprehend  only  the 
grandchildren  then  bom,  and  not  others  bom  afterwards.  In 
Moon  et  al.  v.  Hemdon,  Id.  459,  incorrectly  reported  as  Moone 
v.  Henderson,  the  limitation  was  to  a  son  and  his  heirs,  but  if 
any  of  the  testator's  children  should  die  without  an  heir,  then 
his  share  to  go  to  the  rest  of  testator's  children;  it  was  held  not 
too  remote,  and  that  the  testator  used  the  word  **  heirs  "  as  synon- 
ymous with  '*  children."  In  Kitchens  v.  Craig,  1  BaUey,  119,  there 
was  a  deed  of  gift  to  the  heirs  of  a  person  then  living,  in  which 
it  was  recited  that  the  donor  had  delivered-  the  slaves  which  were 
the  subject  of  the  gift  to  the  heirs,  and  it  was  held  that  this  re- 
cital manifested  the  intention  of  the  donor  to  restrain  the  gift 
to  the  heirs  or  children  then  living,  and  that  children  bom  after- 
wards did  not  take. 

Where  the  words  were,  **  I  give  and  bequeath  unto  my  dear 
and  beloved  grandchildren,"  without  any  qualification  or  limita- 
tion of  time  or  circumstances  when  distribution  should  be  made; 
that  period  was  considered  indefinite,  and  the  court,  therefore, 
excluded  the  gjiandchildren  bom  after  testator's  death,  and  held 
that  the  devise  vested  only  in  those  bom  at  his  death:  Myers  v. 
Myers,  2  McCord's  Ch.  214  [IG  Am.  Dec.  648]. 

The  donor  when  he  made  this  deed  knew  well  the  condition 
and  relation  of  the  persons  designated  in  it,  and  may  have 
adopted  the  expression,  "joint  heirs"  of  James  D.  Hoof  and 
Ann,  his  wife,  from  the  fact  that  they,  at  that  time,  had  two 
children,  Thomas  C.  Hoof  and  Sarah  Hoof.  From  what  had 
already  occurred  from  James  D.  Hoof's  improvident  manage- 
ment of  his  afiEairs,  the  donor  may  be  presumed  to  have  had  ap- 
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prehensions,  if  he  conyejed  the  negroes  to  Hoof  or  his  wiie, 
they  might  be  made  liable  for  his  debts,  and  the  family  lose  the 
benefit  of  their  services,  and  subsequent  events  have  demon- 
strated that  he  acted  wisely  in  not  making  the  conveyance  to 
either  of  them.  Hoof  has  been  insolvent  from  thenceforward, 
and  has  during  that  period  twice  taken  the  benefit  of  the  prison 
bounds  act,  but  the  negroes  have  not  been  embraced  in  either  of 
his  schedules,  nor  taken  by  his  creditors. 

As  far  as  such  extrinsic  evidence  can  corroborate  the  constmc- 
tion  given  to  the  deed  by  all  parties,  it  would  seem  that  James 
D.  Hoof  has  not  been  considered  as  the  owner  of  the  property: 
such  circumstances  may  not  be  conclusive,  but  are  well  calcu- 
lated to  raise  presumptions  against  his  right.  The  terms  of  the 
deed  do  not  convey  any  interest  or  estate  to  any  other  persons 
but  to  the  joint  heirs  of  James  D.  Hoof  and  Ann,  his  wife,  and 
the  inquiry  is.  Do  these  words  sufficiently  designate  the  donees  ? 
<?an  such  expression  be  applicable  to  any  other  persons  than 
these  two  children?  If  the  donee  can  be  identified,  either  by 
name  or  by  description,  the  deed,  will  not  be  void  for  want  of  a 
proper  party  to  take  under  it.  There  is  a  material  difference 
between  a  will  and  a  deed :  the  latter  takes  effect  from  its  deliv- 
ery, and  vests  the  title  of  the  property  in  the  donee  immediately; 
the  former  usually  looks  forward  to  the  future,  and  contemplates 
the  condition  of- things  at  the  period  of  the  testator's  death,  or 
the  distribution  of  the  estate;  hence  after-bom  children  are 
rarely  provided  for  by  a  deed,  the  object  being  generally  to  pass 
a  present  interest,  but  they  are  frequently  let  in  under  the  con- 
struction of  wills  by  which  gifts  are  made  to  children,  when 
there  is  an  anterior  interest  and  they  come  in  esise  before  its  de- 
termination, especiaUy  if  there  be  no  child  to  take  at  the  time  of 
vesting  in  possession,  or  where  there  is  a  fixed  period  for  the 
distribution:  a  legal  remainder  in  real  estate  would  constitute 
an  exception. 

This  being  a  gift  inter  vivos,  and  operating  per  verba  in  prce^ 
serdiy  it  must  fail  if  there  was  no  one  in  esse  to  whom  the  title 
could  vest:  no  one  but  a  child  of  James  D.  Hoof,  and  Ann,  his 
wife,  could  be  their  joint  heir;  and  Thomas  C.  Hoof  and  Sarah 
Hoof  being  the  only  persons  who  came  within  that  description, 
it  appears  to  be  sufficiently  certain  that  they  were  the  persons 
the  donor  intended  should  receive  the  benefit  of  the  gift.  Had 
such  persons  not  been  in  existence  at  its  execution,  it  would 
•either  have  been  considered  void,  or  a  different  construction 
would  have  been  given  to  it,  from  the  necessity  of  the  case;  no 
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one  coQld  take  bat  after-bom  children,  and  as  there  was  no  defi* 
nite  period  for  distributioti,  it  might  be  presumed  the  donor  in- 
tended that  all  the  children  should  come  in  and  participate 
equally:  this  interpretation  might  be  given,  ui  res  magis  valeat 
quam  pereat,  and  a  clear  implication  might  arise  from  the  cir- 
cumstances in  favor  of  all  the  after-bom  children.  But  here 
the  donor  knew  that  James  D.  Hoof,  and  Ann,  his  wife,  had 
two  children  living,  and  as  nothing  was  expressed  in  or  can  be 
implied  from  the  terms  of  the  deed  in  relation  to  after-bom 
children,  thej  do  not  appear  to  have  been  either  necessary  to  its 
completion,  or  contemplated  by  it,  and  it  would  require  a  clear 
and  necessary  implication  from  its  context,  before  it  could  be 
held  to  open  and  let  them  in.  That  this  was  not  the  donor's 
intention,  may  be  inferred  from  the  facts  that  no  contingency 
was  contemplated  as  necessary  to  complete  the  gift,  and  no 
period  was  designated  for  the  distribution  of  the  property  among* 
the  donees.  The  slaves  given  by  the  deed  vested  in  the  chil- 
dren in  esse  at  its  execution,  and  their  rights  ought  not,  upon 
a  slight  presumption,  to  be  abridged  in  favor  of  those  that 
have  been  bom  since;  there  having  been  no  express  provision  for 
them,  and  there  being  others  who  came  within  the  description 
and  were  capable  of  taking,  repels  the  conclusion  that  they  were 
intended  to  be  included :  Expressio  uniiLS  [est]  exclusio  aUerius. 

It  is  apparent  from  the  face  of  the  instrument  that  the  donor 
meant  that  no  other  class  but  the  "  joint  heirs"  should  receive 
the  benefit  of  the  gift.  An  immediate  interest  a^d  title  passed 
to  these  two  children  on  the  deliveiy  of  the  deed;  they  thea 
became  entitled  to  the  absolute  and  unconditional  enjoyment  of 
the  property,  and  but  for  the  birth  of  the  other  children,  there 
would  have  been  no  doubt  that  they  were  the  only  persons  the 
donor  intended:  their  rights  stand  upon  the  terms  of  an  ex- 
press grant;  but  the  claim  of  the  after-bom  children  can,  at 
best,  rest  only  on  an  implication  from  circumstances  which  have 
arisen  independently  of  the  deed,  and  were  unnecessary  to  its 
consummation;  such,  however,  as  the  donor  might  have  antici- 
pated and  provided  for  if  he  had  thought  fit:  nothing  but  a 
clear  and  necessary  implication  ought  to  abridge  their  vested 
rights  in  favor  of  the  after-bom  children,  and  the  terms  of  the 
deed  do  not  warrant  such  a  construction. 

It  is,  therefore,  ordered  and  decreed  that  Thomas  G.  Hoof 
and  Sarah  Hoof  (who  has  intermarried  with  W.  W.  Holeman) 
are  entitled  to  the  said  slaves  absolutely,  in  exclusion  of  Jamea^ 
D.  Hoof  and  Ann,  his  wife,  and  of  their  children  bom  since  thr 
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deliyeiy  of  the  said  deed;  and  that  the  said  James  D.  Hoof  do- 
deliyer  them  up  to  the  said  Thomas  C.  Hoof  and  Sarah,  and  that 
his  bond,  heretofore  given,  stand  as  a  security  for  his  folfiUment 
and  performance  of  Uiis  decree,  and  that  the  circuit  decree  be^ 
modified  in  these,  and  that  it  be  afi&rmed  in  all  other  points. 

Johnston  and  Daboan,  chancellors,  concurred. 
Decree  modified. 

CoKSTBUcnoN  OF  WoRD  ''HuBS."— "The  rale  nemo  est  hasru  vivenlit- 
does  not  apply  when  it  is  apparent  from  the  will  who  were  intended  bj 
tiie  testator  to  be  the  recipients  of  his  boonty.  A  devise  to  the  heirs  male  of 
E.  L.  and  in  default  of  such  issue  to  the  testator's  own  right  heirs,  K  L.  be- 
ing alive  at  the  time  of  the  testator's  death,  technically  speaking  had  no  heirs, 
and  yet  it  was  decided  that  the  son  of  E.  L.  took  the  estate:  **  Morton  ▼. 
Barrett^  39  Am.  Dec  578,  and  note,  where  other  cases  on  this  point  in  this- 
series  are  collected;  Htard  v.  Norton,  43  Id.  659,  and  note;  Jieed  v.  BuckUfff 
40  Id.  631.    The  contrary  doctrine  was  held  in  Clark  v.  MosUyt  44  Id.  229. 


Wood  et  Ux.  et  al.  v.  Ingraham  et  Ux.  et  al. 

[8  Stbobraxt's  Equitt»  105.] 

Deltvert  is  Necessary  to  VAUDirr  op  Deed,  and  this  may  be  mad» 
formally  or  may  be  inferred  from  circumstances. 

Actions  kot  Co2I8tituti:<o  Delivery  of  Deed. — ^Mere  execution  of  a  vol- 
untary deed,  with  neither  the  trustee  nor  beneficiary  present,  where  no- 
publication  of  its  contents  was  made,  and  there  was  no  declaration  of  in- 
tention of  delivering  it,  and  where  the  donor  retained  entire  possession  of 
it,  will  not  be  oonstraed  to  be  a  delivery  of  it. 

LucT  E.  MiNOB,  on  July  14,  1847,  made  an  instrument  in 
writing  conyeying  certain  slaves  and  real  estate  to  F.  F.  Dunbar 
for  her  daughter,  Mrs.  Wood.  Mrs.  Minor  was  married  next 
day  to  Mr.  Ingraham.  She  retained  possession  of  the  instru- 
ment, partially  destroyed  it,  and  presented  what  was  left  at  the 
trial  as  an  exhibit.  Mrs.  Wood  did  not  know  of  the  existenoe 
of  the  deeds  when  executed,  neither  she  nor  the  trustee,  nor 
any  one  in  their  behalf,  being  present.  The  court  held  there 
had  been  no  delivery,  and  complainants  appealed. 

Bellinger^  ffutson,  and  J.  Bauskeily  for  the  appellants. 

By  Court,  Caldwell,  Chancellor.  To  give  validity  to  every 
deed,  it  is  necessary  it  should  be  delivered,  and  this  may  be 
done  either  formally,  .or  the  delivery  may  be  inferred  from  cir- 
cumstances, which  indicate  that  the  grantor  intended  to  part 
with  the  dominion  of  the  iostrument,  and  to  put  it  into  the 
possession  of  the  grantee.     The  common  law  required  a  deliv* 
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«iy  in  evety  case,  whether  it  be  a  gift  of  a  personal  chattel,  or  a 
deed  of  real  or  personal  estate:  the  civil  law  only  required 
deliyeiy  of  some  gifts,  which,  as  a  class,  were  veiy  limited,  yet 
the  rule  was  so  stringent  as  to  exact  an  actual  transition  to  pei^ 
feet  the  gift.  It  would  seem  that  there  was  wisdom  in  the  com- 
mon law's  relaxing  the  rule  requiring  a  formal  delivery,  and  in 
permitting  the  fact  of  a  delivery  to  be  inferred  from  the  circum- 
stances. The  situation  of  parties  often  affords  the  means  of 
coming  to  a  correct  conclusion  in  relation  to  their  declarations  or 
«cts — ^here,  neither  the  cestui  qwe  trust,  nor  trustee,  nor  any  one 
Acting  for  them,  was  present;  they  had  neither  paid  anything  nor 
incurred  any  liability  in  consideration  of  Mrs.  Minor's  making 
the  deed;  and  it  may  well  be  doubted  whether  either  of  them 
knew  anything  of  her  intention;  it  is  clear  they  were  ignorant 
of  the  contents  of  the  deed.  She  declined  publishing  what  the 
instrument  was,  when  one  of  the  witnesses  made  some  objec- 
tions to  subscribing  it  without  knowing  its  contents,  and  she 
seems  to  have  carefully  kept  not  only  the  control  but  the  actual 
possession  of  it  through  the  whole  transaction.  Nothing  oc- 
curred at  the  time  that  bears  any  resemblance  to  a  formal  de- 
livery, and  the  circumstances  rebut  the  presumption  of  any 
intention  to  deliver  the  deed,  as  she  kept  the  possession  of  it, 
and  made  no  declaration  and  did  no  act  that  had  a  tendency  to 
complete  its  execution. 

There  is  nothing  in  this  case  that  is  opposed  to  the  rule  that 
has  been  settled  in  New  York  since  1814,  and  in  England  since 
1826,  that  if  a  deed  be  signed  and  sealed,  and  decliured  by  the 
grantor  in  the  presence  of  attesting  witnesses  to  be  delivered  as 
his  deed,  it  is  an  effectual  delivery,  if  there  be  nothing  to  qualify 
it,  notwithstanding  the  grantee  was  not  present,  nor  any  person 
on  his  behalf,  and  the  deed  remained  under  the  grantor's  control. 

It  is  not  now  necessary  to  consider  the  doctrine  laid  down  in 
CecU  V.  Butcher ^  2  Jac.  A  W.  573,  that  a  court  of  equity  will 
regard  the  instrument  as  imperfect,  if  it  be  voluntary  and  never 
parted  with,  and  executed  for  a  special  purpose  never  acted  on, 
and  without  the  knowledge  of  the  grantee,  and  in  such  case  will 
lend  no  assistance  to  the  grantee. 

This  case  is  to  be  distinguished  from  those  cases  where  thi 
voluntaiy  conveyances  in  the  grantor's  possession  have  been 
held  to  operate  in  favor  of  the  grantees,  as  they  were  in  every 
instance  complete  deeds,  wanting  no  othbr  act  or  declaration  to 
confirm  them,  but  were  legal  transfers  of  the  property  or  title: 
Anirobus  v.  Smith,  12  Ves.  39;  Sauverbye  v.  Arden,  1  Johns.  Ch. 
254;  Bunn  v.  WirUhrop,  Id.  837. 
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It  has  been  argued  that  this  case  bears  an  analogy  to  Dawson 
▼.  DawsoTif  Bice  Ch.  243,  but  a  comparison  of  the  evidence 
will  demonstrate  the  difference — there  the  afiSdavit  of  the  wit- 
ness that  the  deed  had  been  signed,  sealed,  and  delivered,  the 
recording  of  the  deed  at  the  instance  (as  was  presumed)  of  the 
donor,  and  his  subsequent  declarations  that  he  held  the  prop- 
erty in  trust  for  his  children,  when  taken  together,  left  no  doubt 
^s  to  his  intention  to  deliver  the  deed  and  to  make  it  irrevoca- 
ble. There  is  the  absence  of  all  these  circumstances  in  this 
case,  which  only  resembles  that  in  one  point,  that  in  both  cases 
the  grantors  had  possession  of  the  instruments. 

In  Carr  v.  Eoxie,  5  Mason,  60,  an  instrument  was  signed  and 
sealed  by  the  grantor,  in  the  absence  of  the  grantee,  but  left 
with  a  third  person,  without  any  express  or  implied  authority  to 
deliver  it  to  the  grantee,  the  court  held  it  was  not  the  deed  of  the 
grantor. 

Proof  that  a  deed  was  signed  and  attested,  and  left  on  the 
tabic  without  delivery  to  any  one,  in  the  absence  of  the  donee, 
was  held  in  ffughes  v.  Easterly  4  J.  J.  Marsh.  572  [20  Am.  Dec. 
230],  not  to  be  sufficient  evidence  of  delivery.  If  delivery 
could  not  be  presumed  from  the  facts  of  these  cases,  much 
less  can  it  be  in  the  present  case,  where  the  right  of  Mrs. 
Minor  to  the  possession  of  the  paper  was  not  suspended  for  a 
moment,  but  her  absolute  control  over  it  continued  from  the 
commencement  to  the  conclusion  of  the  transaction — and  no 
decLiration  or  act  showed  that  she  intended  to  part  with  it,  or 
to  permit  any  other  person  to  have  the  possession  of  it. 

In  Uniacke  v.  GHes^  2  Moll.  257,  the  lord  chancellor  greatly 
relied  on  the  circumstance  of  the  grantor's  not  depositing  the 
deed  with  a  third  person.  But  he  proceeds  much  further  and 
says:  "  I  will  suppose  she  went  through  the  legal  formalities  of 
saying  not  only,  I  seal  and  sign,  but  I  deliver  this  deed,  still 
these  legal  ceremonies  did  not  finally  conclude  her.  By  carry* 
ing  the  deed  back  to  her  depositary,  she  showed  a  plain  intent 
not  to  divest  herself  of  power  over  it,  but  to  hold  it  just  as  rev- 
ocable as  a  will,  and  whatever  words  she  used,  that  intent  must 
determine  its  character." 

Chief  Justice  Abbot,  in  Murray  v.  Earl  of  Stair ^  2  Bam.  8l 
Cress.  88,  in  the  case  of  a  conditional  delivery,  seems  to  corrob- 
orate the  conclusion  in  the  preceding  case;  he  says  ''it  is  not 
necessary  that  any  express  words  should  be  used  at  the  time;  the 
conclusion  must  be  drawn  from  all  the  circumstances." 

The  reasonableness  of   the  provision  of  the  deed  seems  to 
AM.  Dbo.  Vol.  LI-4S 
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strengihen  the  argament  ihat  it  was  delivaredy  but  suppose  it 
had  conveyed  her  whole  estate  absolutely,  wocild  not  the  con- 
trary conclusion  be  deduced  without  doubt,  and  demonstrate 
the  propriety  of  her  pausing  before  she  consummated  ihe  act  ? 

The  grantor  may  have  had  as  cogent  reasons  before  she  com- 
pleted the  gift,  to  keep  the  control  of  the  instrument  in  her 
own  hands,  as  if  she  had  conveyed  her  whole  estate — ^the  future 
conduct  of  her  children  towards  her  might  be  much  more  easily 
controlled  by  that  means  than  any  other  within  her  power. 

The  current  of  decisions  has  already  gone  sufficiently  far  to 
enable  the  courts  to  carry  out  the  intention  of  the  donor  and 
to  protect  the  rights  of  the  donee,  but  they  have  never  presumed 
delivery  without  some  evidence  that  it  was  the  intention  of  the 
donor,  and  no  case  can  be  found  that  would  warrant  the  conclu- 
sion, that  a  delivery  had  been  made,  merely  because  the  grantor 
had  signed  and  sealed  the  instrument  without  any  further  act 
or  declaration. 

The  disastrous  consequences  of  any  such  rule  can  not  be 
calculated.  It  would  greatly  tend  to  disturb  domestic  quiet 
and  enkindle  inextinguishable  feuds  in  families;  and  few  could 
feel  secure  in  keeping  by  them  such  instruments  for  further 
reflection  or  future  action,  without  subjecting  themselves  to  the 
painful  process  of  having  their  private  papers  brought  before 
the  court  for  its  judgment.  The  second  question,  as  to  the 
instrument  being  marriage  articles,  depends  upon  the  same 
principle — such  articles  would  be  void  if  they  were  not  deliv- 
ered. 

It  is  therefore  ordered  and  decreed  that  the  appeal  be  dis- 
missed, and  the  circuit  decree  affirmed. 

Decree  affirmed. 

Johnston  and  DmnoN,  chancellors,  concurred. 

Daboan,  chancellor,  absent  at  the  hearing,  from  indisposition. 

DsuvEBT  OF  A  Dkxd  IS  ESSENTIAL  TO  ITS  Vauditt:  CkuTch  V.  Oilman, 
80  Am.  Dec  82,  and  cases  cited  in  note;  Van  Amringe  v.  Morton,  34  Id.  517. 

What  Ck>NSTiTtrTES  Dbltvekt  of  a  Dekd.— The  sabject  is  discnssed  at 
length  in  note  to  Jones  y.  Jones,  16  Am.  Dec  39;  and  see  Church  v.  Oilman, 
SO  Id.  89,  and  note  collecting  other  cases  in  this  series;  Samson  y.  Thornton, 
87  Id.  135;  Farrar  v.  Bridges,  42  Id.  439;  Shirly  y.  Ayrss,  45  Id.  546; 
Peavty  v.  TiUon,  Id.  365;  Oilbert  v,  NoHh  Am.  F%re  Ins.  Co.,  35  Id.  543; 
Foley  V.  Cowgia,  32  Id.  49;  Hicks  v.  Goode,  37  Id.  677;  OUmore  v.  IF/ofe- 
'Sides,  31  Id.  563;  Snider  y.  Laekenour,  38  Id.  685;  Hannah  v.  Stoamer^  34 
Id.  442;  MerrilU  y.  Swi/l,  46  Id.  315. 

Deuvk&t  is  Question  of  Fact  fob  Jubt:  Hasmah  v  Swamser^  84  Am. 
Dec  442. 
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bxtbh  v.  bxjbel 

[S  SXBOBBAXT'a  Equbt,  ISL] 

FBOfnonov  of  Pubohabbb  fob  Valuablb  Ck>H8n>XBATioir  SrAyDs  ox 
This:  thftt  he  has  honaJSde  acquired  the  legal  title  and  paid  the  pnrchaw 
moDey  before  notice  of  the  plaintifTB  equity.  If  he  haa  acquired  the 
legal  title  bat  haa  not  paid  the  parchaae  money  before  notice,  hia  plea 
fails.  If  he  haa  paid  the  purchase  money  and  reoeiTes  notice  of  plaint- 
iff's equity  before  acquiring  the  legal  title,  he  can  not  defeat  that  equity 
by  procuring  the  legal  title. 

Pdbohaseb  of  Wife's  Propbbtt  Sold  undik  Bxsootiok  fob  Husband's 
Debts  acquires  no  right  in  the  property  if  the  husband  bad  none,  though 
the  trust  deed  by  which  she  holds  is  unrecorded. 

Bboovxbt  IK  Tboyeb  bt  Tbitstbb  without  satisfaction  vests  the  legal  title 
in  the  defendant,  and  he  becomes  the  trustee,  and  a  court  of  equity  will 
aid  the  cestui  que  trutt  against  either  the  trustee  or  vendee  for  the  re- 
covery  of  the  property. 

Benjamin  Fobeuah,  on  the  twelfth  of  August,  1835,  made  a 
deed  of  trust  of  two  negro  women  and  their  future  increase  to 
David  Foreman,  for  the  sole,  separate,  and  excludve  use  of  the 
donor's  daughter,  Caroline,  who  afterwards,  on  the  same  day,  in- 
termarried with  Samuel  B.  Bush.  In  a  suit  against  Samuel  B. 
Bush,  the  sheriff  levied  dkfi.fa.  on  one  of  the  negro  women  and 
her  son,  and  sold  them  on  November  6,  1843,  to  the  defendant 
Neilson,  for  four  hundred  and  ninety-five  doUai^,  which  he 
paid.  David  Foreman  brought  an  action  of  trover  for  these 
negroes  against  Neilson,  and  recovered  judgment  for  eight  hun- 
dred and  twelve  dollars  and  fifiy  cents.  After  the  judgment 
was  entered,  the  sheriff  levied  executions  that  were  older  than 
that  of  Foreman  on  the  negroes,  including  an  after-bom  child, 
as  Neilson's  property.  David  Foreman,  the  trustee,  then  filed 
his  bill  against  Neilson  and  the  sheriff  for  an  injunction,  and 
for  the  specific  delivery  of  the  negroes,  which  was  dismissed 
without  prejudice;  and  the  cestui  que  trust  has  filed  this  bill  for 
an  injunction,  and  for  the  specific  delivery  of  the  negroes,  and 
for  an  account  of  their  hire.  To  this  bill  defendant  Neilson 
pleaded:  1.  The  recovery  at  law;  and,  2.  The  dismissal  of  the 
bill  in  equiiy.  These  pleas  were  overruled,  and  defendant 
answered,  alleging  payment  of  consideration  money  and  deliv- 
ery of  the  slaves,  and  a  want  of  notice  of  the  existence  of  the 
deed  of  trust.  The  court  dimniBflfld  the  plaintiff 'a  bill,  and  ah* 
appealed. 

Patterson^  for  the  appellant 

BdUnger  and  Eutson,  contra. 
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By  Court,  Dmisni,  Chancellor.  The  leading  facts  of  this  case 
are  set  forth  in  the  decree.  The  protection  of  a  purchase  for 
raluable  consideration  stands  on  this:  that  he  has,  bona  fide,  ac- 
quired the  legal  title  and  paid  the  purchase  money  before  notice 
of  the  plaintiff's  equity.  If  he  has  acquired  the  legal  title,  but 
has  net  paid  the  purchase  money  before  notice,  his  plea  fails. 
So,  if  he  has  paid  the  purchase  money,  but  has  acquired  no  legal 
title,  and  then  receives  notice  of  the  plaintiff's  equiiy,  he  can 
not  defeat  that  prior  equity  by  procuring  the  legal  title.  These 
principles  seem  very  well  established  by  the  authorities,  to  one 
or  two  of  which  only  it  is  deemed  necessary  to  advert.  Chief 
Justice  Marshall,  in  VaUier  v.  Hinde,  7  Pet.  271,  says  "  the  rules 
respecting  a  purchaser  without  notice  are  framed  for  tho  protec- 
tion of  him  who  purchases  a  legal  estate  and  pays  the  purchase 
money  without  knowledge  of  an  outstanding  equity.  They 
apply  fully  only  to  the  purchaser  of  the  legal  estate.  Even  the 
purchaser  of  an  equity  is  bound  to  take  notice  of  any  prior 
equity."  And  so  in  Boone  v.  Chiles,  10  Id.  177, ''  it  is  a  general 
principle  in  courts  of  equity  that,  where  both  parties  claim  by 
an  equitable  title,  the  one  who  is  prior  in  time  is  deemed  better 
in  right; "  and  when  the  plaintiff  has  a  prior  equity  this  can  bo 
barred  or  avoided  only  by  the  union  of  the  legal  title  with  an 
equity  arising  from  the  payment  of  the  money  and  the  acquisi- 
tion of  the  legal  title,  without  notice  of  the  plaintiff's  equiiy. 
In  Saunders  v.  Dehew,  2  Vem.  271,  it  was  ruled  that  "a  pur- 
chaser shall  not  protect  himself  by  taking  a  conveyance  from  a 
trustee  after  he  had  notice  of  the  trust,  for,  by  taking  a  convey- 
ance after  notice  of  the  tnist,  he  himself  becomes  the  trustee,  and 
must  not,  to  get  a  plank  to  save  himself,  be  guilty  of  a  breach 
of  trust."  This  principle  is  fully  recognized  in  WiUougfiby  v. 
Willoughby,  reported  from  the  manuscript  notes  of  Lord  Hard- 
wicke  in  1  T.  R.  7G2. 

Under  the  deed  from  her  father,  Benjamin  Foreman,  the  com- 
plainant was  the  equitable  owner  of  the  slaves,  the  legal  title 
being  in  her  trustee.  When  they  were  levied  on  and  sold  under 
an  execution  against  her  husband,  in  November,  1843,  the  de- 
fendant, Neilson,  became  the  purchaser.  He  acquired  the  title 
of  the  husband,  and  all  the  rights  which  the  creditors  of  tho 
husband  were  authorized  to  dispose  of,  and  no  more.  Whether 
he  paid  five  dollars  or  five  hundred,  the  rights  of  thQ  purchaser 
were  the  same.  But  the  husband  had  no  right  whatever  in  the 
slaves.  Under  the  trust  deed,  any  interest  or  right  on  his  part 
was  expressly  excluded.     Something  was  said  in  tho  argument 
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aboat  the  fraudulent  possession  of  the  husband.  But  the  pos- 
sessiou  was  in  strict  accordance  with  the  provisions  of  the  deed: 
and  it  is  not  an  instrument  which  the  law  requires  to  be  recorded. 
But  all  these  questions  were  open  for  discussion  in  the  suit  at 
law  instituted  by  the  trustee,  and  were  solved  by  the  jury 
against  the  purchaser  at  sheriff's  sales.  It  seems,  then,  very  clear 
that  although  the  defendant  (the  purchaser)  may  have  paid  his 
money  to  the  sheriff  without  any  knowledge  of  the  plaintiff's 
right,  he  had  no  more  claim  to  the  slaves  than  if  he  had,  igno- 
rantly,  purchased  the  property  of  any  other  third  person,  which 
had  been  levied  on  and  sold  under  an  execution  against  S.  B. 
Bush. 

But  the  plaintiff's  trustee  brought  an  action  of  trover  against 
tho  defendant,  Neilson,  and  obtained  a  verdict  for  eight  hun- 
dred and  twelve  dollars  and  fifty  cents.  On  this  trial  all  the 
interests  of  the  plaintiff  under  the  trust  deed  were,  of  course, 
developed.  No  part  of  the  judgment  has  ever  been  realized. 
But  it  has  been  determined  that  the  recovery  in  trover,  without 
satisfaction,  vested  the  legal  title  of  the  trustee  in  the  defend- 
ant Neilson.  But,  as  was  said  on  a  former  hearing  of  this  cause, 
Neilson  can  certainly  be  in  no  better  situation  by  this  mis- 
apprehension of  the  trustee  than  if  he  had,  at  the  time  of  the 
rendition  of  the  verdict,  purchased  from  him  his  legal  title  and 
paid  him  the  money.  Having  then  full  notice  of  the  equitable 
interests  of  the  plaintiff,  he  can  not  be  permitted  to  shelter  him- 
self under  a  legal  title  thus  acquired.  Obtaining  the  legal 
title  with  knowledge  of  the  trust,  he  becomes  himself  the  trus- 
tee. But  the  defendant  has  not  paid  the  verdict  in  trover. 
Neither  the  plaintiff,  nor  her  trustee,  has  ever  received  any 
value  for  the  slaves  which  were  taken  from  her  possession;  and 
under  the  proceedings  in  trover  the  defendant  is  entitled  to  no 
more  favorable  consideration  than  if  he  had  received  a  bill  of 
sale  from  the  trustee,  with  full  knowledge  of  the  plaintiff's 
equity,  and  had  given  to  the  trustee  a  bond  for  the  purchase 
money  which  was  yet  unpaid.  In  that  case,  or  in  any  other 
view  which  the  court  has  been  able  to  take,  the  rights  of  the 
plaintiff  would  not  be  divested,  but  she  would  be  entitled  to 
the  aid  of  this  court  either  against  the  trustee,  or  his  vendee, 
for  the  recovery  of  the  property. 

It  is  ordered  and  decreed  that  the  decree  of  the  circuit  court 
be  reformed — that  the  negroes  described  in  the  pleadings  be 
delivered  up  to  the  complainant  to  be  held  subject  to  the  pro- 
visions of  the  deed  of  the  twelfth  of  August,  1835,  and  that  the 


Digitized  by 


Google 


678  Wilson  v.  Bailee.  [S.  Carolina, 

defendant  Neilson  account  for  the  hire  of  the  negroes  while 
thej  were  in  his  possession,  and  that  his  co-defendant,  N.  G. 
W.  Walker,  account  for  the  hire  since  that  time.  It  is  further 
ordered  and  decreed  that  the  defendant,  David  Foreman  (the 
trustee),  be  perpetually  enjoined  from  enforcing  the  judgment 
in  trover  against  the  defendant  Joseph  Neilson. 

Johnston  and  Galdwkll,  chancellors,  concurred. 

Decree  reformed. 

LnN  OF  Execution  doks  not  Attach  to  Pbopkbtt  Hild  bt  Hushand 
AS  Wnrs's  Trustkb:  JackKm  v.  McAUUy,  40  Am.  Deo.  620,  and  note  refer- 
ring to  other  casee  in  this  Mrlet. 

Oavbat  Emptor  is  Bulb  in  Exxoution  Salis:  Htmdermm  ▼.  OverUm^ 
U  Am.  Dec  402,  note  408;  MeOhee  v.  JBUia.  Id.  Idl,  note;  Jiurpk^  v.  Hig- 
gMoaam,  27  Id.  305. 


Wilson  et  al.  v.  Baileb  bt  al. 

(8  STBOBBABT'a  BQURT,  908.] 
SiPABATB  BSTATK  IN  MaBSIBD  WoMAN  IS  NOT  CbBATBD  BT  THESB  WoBOS 

in  a  bequest:  "I  give  and  beqneath  to  C.  B.  *  *  *  all  my  property, 
*  *  *  by  ber  to  be  freely  enjoyed,  to  every  intent  and  purpose,  as  her 
own  in  every  respect.** 

Bill  filed  by  the  children  of  Catharine  Bailer,  claiming  that 
under  the  will  of  Isabella  Curtis  the  said  Catharine  Bailer  took 
a  sole  and  separate  estate  in  certain  negroes.  The  will  was  as 
follows:  ''  I  give  and  bequeath  to  Catharine  Bailer,  daughter  of 
Thomas  Curtis,  all  my  negroes  and  property  which  I  am  pos- 
sessed of  or  may  have,  to  be  by  her  freely  enjoyed,  to  eveiy 
intent  and  purpose,  as  her  own  in  eveiy  respect."  Catharine 
Bailer  died,  and  her  husband  retained  possession  of  the  slaves, 
claiming  that  his  marital  rights  attached  to  them,  and  further 
pleaded  the  statute  of  limitations,  and  also  claimed  under  the 
will  of  Thomas  Curtis,  dated  1794,  and  which  contained  this 
clause:  **  I  give  and  bequeath  to  Isabella  Curtis,  my  vrife,  whom 
I  likewise  constitute,  make,  and  ordain  the  sole  executrix  of 
this  my  last  will  and  testament,  all  my  negroes  and  property 
which  I  am  possessed  of  or  may  have,  by  her  to  be  freely  enjoyed, 
to  every  intent  and  purpose,  as  her  own  in  eveiy  respect  what- 
soever, during  her  life-time,  and  at  her  decease  to  have  the  full 
disposal  of  it,  as  she  shall  think  proper,  to  the  heirs  of  my  body, 
and  in  no  other  wise  whatsoever;  otherwise,  this  will  to  be  void 
and  of  no  effect."  The  bill  was  dismissed,  on  the  ground  that 
the  claim  was  barred  by  the  statute  of  limitations.    The  com-. 
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plainanCa  appealed  to  the  court  of  appeals,  which  decided  that 
the  statute  did  not  bar  the  claim;  but  being  in  doubt  as  to  the 
other  plea,  the  case  was  remitted  to  the  court  of  errors,  to  deter- 
mine the  following  question:  ''  Whether,  by  the  words  of  the 
will  of  Isabella  Curtis,  a  separate  estate  was  created  in  Catha- 
rine Bailer." 

Htitson  and  Bellinger,  for  the  complainants* 

Olaver,  for  the  defendants. 

By  Court,  Dukkin,  Chancellor.  In  approaching  the  decision 
of  the  question  submitted  to  the  court  of  errors,  it  is  well  to 
bear  in  mind  what  has  been  often  said  by  English  judges,  and 
as  often  repeated  by  our  own,  Tiz. :  that  a  separate  interest  in  a 
married  woman  is  in  derogation  of  the  husband's  common-law 
right;  that  it  is  the  creature  of  the  court  of  chancery;  and  Qiat 
unless  the  intention  to  exclude  the  husband  is  clearly  expressed, 
or  arises  by  necessaiy  implication,  the  marital  right  is  main- 
tained. In  this,  all  the  authorities  concur.  In  one  of  our  own 
oases  it  is  thus  stated:  "  By  the  common' law,  the  personal  estate 
of  the  wife,  reduced  to  possession,  becomes  the  absolute  estate 
of  the  husband."  "  To  create  a  sole  and  separate  estate  in  the 
wife,  free  from  th^  control  of  the  husband,  requires  tliat  there 
should  be  a  clear  and  distinct  expression  of  the  intention  of  the 
gncntor  to  create  such  an  estate,  such  a  departure  from  the  rule; 
equivocal  expressions  are  not  sufficient."  And  again:  ''The 
expression  of  such  intent  should  be  plain,  explicit,  and  un- 
equivocal, else  there  will  be  a  continual  conflict,  from  the  desire 
to  raise  up  implications  of  an  intention  to  give  a  sole  and  sep- 
arate estate  to  the  wife  from  slight  expressions,  leading  to 
unceasing  litigation."  Hence  the  absolute  terms  in  which  the 
property  is  given  to  the  wife,  or  the  aptitude  of  her  enjoyment, 
have  never  been  deemed  sufficient  to  create  a  separate  interest  in 
derogation  of  the  common-law  right.  The  implication  is,  how- 
ever, necessary  when  the  estate  is  declared  to  be  for  the  sole 
and  separate  use  of  the  wife,  although  the  words  ''  independ- 
ently of  her  husband,"  or  "without  the  control  of  her  hus- 
band," are  not  superadded.  So,  if  the  wife  is  authorized  to 
give  a  receipt,  or  to  do  any  other  act  which,  as  a  feme  covert, 
she  would  not  ordinarily  do.  Here  is  a  necessaiy  implication 
that  her  separate  existence  was  recognized,  and  that,  in  this 
matter,  she  was  to  act  and  be  treated  as  a  feme  sole.  But,  be- 
yond ttus,  it  is  vain  to  attempt  to  reconcile  the  conflicting  decis- 
ions.    It  is  necessary  to  analyze  the  language  in  every  case,  in 
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order  to  ascertain  whether  it  was  intended  to  exclude  the  mar- 
ital right.  In  the  will  before  us,  the  terms  '*  to  be  freely  enjojod 
to  every  intent  and  purpose/'  may  very  well  indicate  no  more 
than  the  amplitude  of  the  estate,  and  words  of  a  similar  char- 
acter occur,  not  unfrequently,  without  any  more  definite  pur- 
pose. 

The  other  terms  used,  "  as  her  own  in  every  respect,"  have 
been  repeatedly  the  subject  of  judicial  consideration.    The  cases 
are  collected  by  Mr.  Justice  Story,  sections  1382, 1383,  and  the 
conclusion  at  which  he  arrives  is  that,  although  the  words  ''for 
her  own  use  and  at  her  own  disposal,"  create  a  separate  estate, 
as  in  the  case  of  Prichard  v.  Ames,  1  Turn.  &  B.  222,  where  the 
decision  of  the  court  is  rested  on  the  latter  words  as  giving  a 
jus  dispoTiendi  which  does  not  otherwise  belong  to  2,  feme  covert 
— ^yet,  says  he,  ''  on  the  other  hand,  a  gift  or  bequest  to  a  mar- 
ried woman  '  for  her  own  use  and  benefit,'  or  '  to  be  paid  into 
her  proper  hands,  for  her  own  proper  use  and  benefit,'  have 
been  hnld  not  to  amount  to  a  sufficient  expression  of  an  inten- 
tion to  exclude  the  marital  rights  of  the  husband,  for  although 
the  money  is  to  be  paid  into  her  own  hands,  or  to  her  own  use, 
yet  there  is  nothing  in  that  inconsistent  with  its  being  subject 
to  his  marital  rights."    In  a  note  he  remarks,  that  this  is  the 
doctrine  expressly  maintained  in  the  authorities,  and  that,  al- 
though there  are  antecedent  dicta  or  opinions  the  other  way, 
they  soem  to  have  proceeded  on  a  misapprehension  of  the  case 
of  Johf  xes  V.  Lockhart,  which  has  now  been  correctly  reported  in 
Mr.  Belt's  note  to  3  Bro.  C.  C.  383.    The  case  of  OraJiam  v.  Gra- 
ham, 3  Hill  (S.  C),  145,  goes  further  in  sustaining  the  marital 
rights  than  is,  perhaps,  warranted  by  any  previous  decision. 
The  gift  was  to  Bebecca  Cooper,  the  wife  of  George  Cooper, 
"  to  her,  and  at  her  disposal  at  her  death."    After  a  full  exam- 
ination, the  court  say:  "We  are,  therefore,  of  opinion  that  the 
provisions  of  the  will  in  quesiion  do  not  create  a  sole  and  sep- 
arate estate  in  Mrs.  Cooper  (afterwards  Mrs.  Graham),  dispos- 
able by  her,  whilst  a  married  woman,  in  derogation  of  the 
marital  rights."     It  has  been  sometimes  said,  that  some  of  the 
concurring  judges  may  have  thought  the  words  sufficient  to  create 
a  separate  estate  during  the  existing  coverture  with  Cooper,  but 
that  it  did  not  extend  to  the  second  marriage.     No  such  dis- 
tinction is  intimated  in  the  decision;  and  it  may  be  added  that, 
so  far  as  able  argument  and  high  authority  may  amount  to  a 
final  adjudication,  it  is  now  settled  that  a  gift  to  the  sole  and 
nepamte  use  of  a  woman,  married  or  unmarried,  is  good  against 
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an  after-taken  husband.  But  in  the  case  before  us,  there  are 
no  cuch  words  as  in  Oraham  v.  Ordham — ^no  words  vesting  in 
the  married  woman  an  express  right  of  disposition;  and  we  are 
of  opinion,  upon  authority,  that  the  marital  right  attached — 
and  such  is  the  response  of  the  court  of  errors  to  the  question 
submitted. 

But  this  cause  was  heard  in  the  court  of  chancery.  The  will 
of  Thomas  Curtis,  from  which  the  title  of  the  testatrix,  Isabella 
Curtis,  was  deriyed,  constituted  part  of  the  pleadings  in  the 
cause,  according  to  the  proper  construction  of  which  will,  the 
defendant  also  insisted  on  his  right,  independent  of  the  bequest 
from  Isabella  Curtis.  Thomas  Curtis,  in  1794,  bequeaths  to 
his  widow  his  property,  "  by  her  to  be  freely  enjoyed  to  every  in- 
tent and  purpose,  as  her  own  in  every  respect  whatsoever, 
during  her  life,"  etc.  It  can  hardly  be  contended  that  this  ex- 
hibits an  unequivocal  intention  to  exclude  the  marital  right  of 
any  future  husband  his  widow  might  take,  or  that  he  conteui- 
plated  such  an  event;  or  that  it  is  anything  more  than  rather  a 
tautologous  expression  of  the  amplitude  of  the  gift.  For  many 
purposes  a  person  is  presumed  to  have  knowledge  of  the  instru- 
ment through  which  he  derives  title.  But  the  identity  of  the 
language  adopted  by  Mrs.  Curtis  in  her  own  will,  with  that 
which  her  husband  had  used  in  the  gift  to  herself,  would  not 
only  add  a  strong  presumption  that  she  was  at  least  familiar  with 
the  instrument,  but  goes  very  far  to  show  that  the  language  was 
used  not  with  reference  to  the  marital  rights,  or  with  any  pur- 
pose of  excluding  them,  but  because  this  form  of  donation  had 
xeoeiyed  the  sanction  and  authority  of  her  own  honored  hus- 
band. 

BiCHABDSON,  O'Neall,  Evans,  WABDLAW,-and  Fbost,  JJ.,  and 
Daboan,  chancellor,  concurred. 

The  court  of  appeals  in  equity  then  made  the  following  order: 

Per  JoHKSTON,  Chancellor.  The  court  of  errors  having  re- 
sponded to  the  question  submitted  by  this  court,  that  the  mari- 
tal right  of  John  Bailer  attached  on  the  proi)erty  bequeathed 
by  Isabella  Curtis;  it  is  ordered  and  decreed  that  the  appeal  be 
dismissed. 

Appeal  dismissed.  

Worm  Ckbatiko  Skparati  Estate  ik  Wifb:  See  Smith  v.  WdU^  39 
Am.  Dec.  772,  and  note  thereto,  where  the  sahject  ii  discoseed  at  length; 
Beaufort,  Adm*r,  y.  CoUier,  44  Id.  321,  and  note  324. 
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BoMAB  V.  Maxwell. 

(9  HuMPMBKn,  690.] 

Pbop&ixtobs  of  Staob-ooaohss  Cakrtiito  Passivobbs  wish  tbbb  Bao« 
OAOB  are  reBponsible  in  all  respects  as  oommon  cairien  ao  lir  as  regirdf 
the  baggage. 

Baooaob  Includbs  Suoh  Abticlbs  of  Kbobssitt  OB  Pbbbokal  Oobvbn- 
IBNOE  as  are  nsaally  carried  by  passengers  for  their  personal  nse;  it  does 
not  include  medicines,  handca£fs,  a  watch,  eto.,  nor  money,  eixoopt  jnst 
sufficient  to  pay  traveling  expenses. 

Case.    The  opinion  states  the  case. 

M.  Brown^  for  the  plaintiff  in  error. 

A.  Miller^  for  the  defendant  in  error. 

By  Court,  MoEihnet,  J.  This  is  an  action  on  the  case,  brought 
by  tiie  defendant  in  error  against  the  plaintiff  in  error,  as  the 
proprietor  of  a  stage-coach,  to  recover  damages  for  the  loss  of 
a  trunk  and  its  contents,  the  property  of  the  former,  who  was  a 
passenger  in  said  coach,  alleged  to  have  been  loet  or  stolen 
therefrom  during  the  passage  from  Bolivar  to  Nashville,  for 
which  distance  the  defendant  in  error,  who  was  on  a  journey, 
had  taken  a  seat  in  said  coach. 

It  appears  from  the  proof  in  the  record,  that  said  trunk,  when 
delivered  to  the  driver  at  Bolivar,  contained,  in  addition  to 
wearing  apparel,  one  hundred  and  nineteen  dollars  in  silver;  a 
ten-dollar  bank  note;  twenty-five  or  thirty-five  dollars  in  gold 
coin;  a  silver  watch,  worth  about  thirty-five  dollars;  also,  med* 
icines,  handcuffs,  locks,  etc. ,  worth  about  twenty  dollars. 
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The  circuit  judge  instructed  the  juiy  in  suhetance,  that  on 
proof  by  the  plaintiff  of  the  payment  of  his  passage  money,  the 
deliTeiy  of  his  trunk  to  the  defendant  or  his  agent,  the  stage- 
driver,  and  the  loss  of  the  trunk,  he  would  be  entitled  to  recoYer 
only  the  value  of  the  trunk  and  the  usual  wearing  apparel  of  the 
passenger.  To  enable  him  to  recover  the  value  of  the  money, 
watch,  and  other  articles  mentioned  in  the  proof,  it  must  be 
proved  by  the  plaintiff  that  he  notified  the  defendant  or  his 
agent  of  the  fact  that  the  trunk  contained  the  money,  watch, 
etc.  If  the  proof  showed  that  the  defendant's  agent  was  in- 
formed that  the  trunk  contained  money,  the  plaintiff  would  be 
entitled  to  recover  the  amount  contained  in  the  trunk,  although 
the  agent  was  not  notified  of  the  amount.  The  defendant  had 
a  right  to  require  the  plaintiff  to  state  the  amount  of  money; 
but  if  he  did  not  require  the  amount  to  be  stated,  on  being  in- 
formed of  the  contents,  he  would  still  be  liable  for  the  amount 
proved  to  be  lost.  Verdict  and  judgment  were  rendered  in 
favor  of  the  plaintiff  for  one  hundred  and  seveniy-seven  dollars 
and  thirty-seven  cents,  and  the  defendant  appealed  in  error  to 
this  court. 

We  think  the  foregoing  charge  is  erroneous,  both  in  respect 
to  the  ground  of  the  defendant's  liability  for  the  money,  and 
the  extent  of  the  plaintiff's  right  of  recovery.  The  liability  of 
the  defendant  for  the  money,  watch,  and  other  articles  alleged 
to  have  been  contained  in  the  trunk,  did  not  depend  upon  the 
fact  of  notice;  and  whether  or  not  such  notice  were  given  to 
him,  or  his  agent,  was  altogether  immaterial.  It  is  now  well 
settled,,  that  the  proprietors  of  stage-coaches,  carrying  passen- 
gers with  their  baggage,  are  responsible  in  all  respects  as  com- 
mon carriers,  so  far  as  regards  the  baggage;  though  it  is  other- 
wise as  to  the  persons  of  passengers.  ''But  by  baggage  we 
are  to  understand  such  articles  of  necessity,  or  personal  con- 
venience, as  are  usually  carried  by  passengers  for  their  personal 
use;  and  not  merchandise  or  other  valuables,  although  carried 
in  the  trunks  of  passengers,  which  are  not  designed  for  any 
such  use,  but  for  other  purposes,  such  as  sale  or  the  like." 
Such  is  the  rule  as  laid  down  by  Story:  Story  on  Bail.,  sec.  499. 

In  the  case  of  Hawkins  v.  Hoffman,  6  Hill  (N.  T.),  586  [41 
Am.  Dec.  767],  it  is  said:  "A  contract  to  carry  the  ordinary  bag- 
gage of  the  passenger,  is  implied  from  the  usual  course  of  the 
business,  and  the  price  paid  for  fare  is  considered  as  including 
a  compensation  for  carrying  the  freight.  But  this  implied  un- 
dertaking has  never  been  extended  beyond  ordinary  baggage,  or 
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such  things  as  a  tntTeler  usuallj  carries  with  him  for  his  per- 
sonal convenience  in  the  journey/'  and  in  this  case  it  is  doubted 
whether  an  amount  of  money,  sufficient  to  pay  traveling'  ex- 
penses, might  be  included;  and  this  upon  the  ground,  that 
money  for  such  purpose  is  usually  carried  about  the  person,  and 
not  in  trunks;  and  the  general  proposition  is  laid  down,  that  the 
term  ''baggage"  does  not  include  merchandise  or  money  in  a 
trunk,  nor  such  articles  as  are  usually  carried  about  the  person. 
But  in  the  case  of  Orange  County  Bank  v.  Brown  eial,,d  Wend. 
85  [24  Am.  Dec.  129],  Nelson,  J.,  in  delivering  the  judgment  of 
the  court,  says:  "It  may  be  difficult  to  define  with  technical 
precision  what  may  legitimately  be  included  in  the  term  "  bag- 
gage," as  used  in  connection  with  traveling  in  public  convey- 
ances; but  it  may  be  safely  asserted,  that  money,  except  when  it 
may  be  carried  for  the  expenses  of  traveling,  is  not  thus  in- 
cluded." This  we  think  is  the  correct  rule:  it  would  often  be 
alike  unsafe  and  impracticable,  especially  upon  a  long  journey, 
to  carry  about  the  person  an  amount  of  money  sufficient  even  to 
defray  traveling  expenses.  And  to  this  extent  we  think  the 
plaintiff  in  error,  in  the  present  case,  is,  responsible,  but  for  no 
greater  amount.  The  watch  alleged  to  have  been  in  the  trunk, 
clearly  does  not  fall  within  the  meaning  of  the  term  **  baggage;" 
and  much  less  the  handcuffs,  locks,  etc. ;  these  certainly  do  not 
usually  consfcitute  part  of  a  gentleman's  wardrobe,  nor  is  it  per- 
ceived how  they  are  necessary  to  his  personal  comfort  on  a  jour- 
ney in  a  stage-coach. 

It  is -obviously  impracticable  to  prescribe  any  uniform  or  very 
definite  rule  in  resx>ect  to  what  shall  be  deemed  baggage.  This 
must  be  left  to  the  jury  to  determine  in  each  particular  case; 
from  the  habits,  rank,  and  condition  of  the  parfy;  the  extent 
and  reasonable  expenses  of  the  journey,  together  with  all  the 
other  circumstances  relevant  to  the  inquiry. 

As  respects  the  objection  that  the  proof  in  the  record  before 
us  is  insufficient  to  establish  the  loss  or  non-delivery  of  the 
trunk,  we  decline  the  expression  of  any  opinion,  inasmuch  as, 
upon  other  grounds,  the  case  must  be  remanded  for  a  new  triaL 

Let  the  judgment  be  reversed. 

Pbofribtobs  of  Stags  Liable  as  Common  Oabbobs  fob  Baooagb:  8m 
OoU  V.  Ooodwin,  32  Am.  Dec.  470;  Hollister  y.  NawUnf  Id.  456,  and  notei 
thereto.     See  also  note  to  ChevalUer  v.  Slraham,  47  Am.  Deo.  S50,  651. 

The  principal  case  is  cited  in  Johnson  v.  Stone^  11  Hnmph.  420;  to  the 
point  that  baggage  includes  articles  of  necessity  and  personal  convenienoe^ 
and  includes  money  to  that  extent  which  may  be  convenient  to  meet  tc«v«l* 
ing  expenses. 
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Hepbubn  v.  Ejqbb  et  al. 

[9  BuiohbAtb,  796.] 

Landb  IK  Stati  Letisd  upox  and  Sold  dt  Virtub  or  Fikal  Procesi 
issued  upon  a  judgment  of  the  federal  court  are,  since  the  act  of  con- 
gress of  1828,  c.  68,  sec.  3,  subject  to  redemption  in  the  same  manner 
as  if  sold  under  final  process  of  the  state  courts. 

AABZomcBicT  fob  BxKxnr  of  Creditobs  bt  Judomxkt  Dkbiob,  ArrsR  a 
Sals  op  his  Laxtd  under  execution,  passes  his  equity  of  reden^tioD, 
and  the  assignee  is  entitled  to  redeem. 

Equity.    The  facts  appear  in  the  opinion. 

ToUen,  for  the  complainant. 

Bullock^  for  the  defendants. 

By  Court,  MoKinnet,  J.  This  bill  was  brought  to  enforce 
the  redemption  of  a  tract  of  land  lying  in  Hardin  county, 
which  was  sold  by  the  marshal  on  the  twenty-first  day  of  June, 
1845,  as  the  property  of  Eobert  G.  Allison,  by  virtue  of  an 
execution  issued  upon  a  judgment  of  the  federal  court  for  the 
district  of  west  Tennessee,  and  was  purchased  at  said  sale,  by 
the  defendant  Kerr,  for  the  sum  of  forty  dollars,  who  after- 
wards, viz.,  on  the  twenty-sixth  day  of  October,  1846,  sold  and 
conveyed  the  same  to  the  defendant  Davidson. 

It  apx^ears,  that  after  said  sale,  viz.,  on  the  fourteenth  day  of 
October,  1845,  said  Allison,  who  was  indebted  in  a  large  amount 
to  various  merchants  of  the  city  of  Baltimore,  executed  a  deed 
of  trust,  by  which  he  conveyed  to  the  complainant,  as  trustee 
for  the  benefit  of  said  creditors,  among  other  things,  ''  all  hia 
right,  title,  and  interest,"  in  and  to  the  tract  of  land  sold  as 
aforesaid,  containing  about  five  hundred  acres. 

The  bill  alleges,  that  on  the  ninth  day  of  October,  184G,  the 
complainant,  through  his  agent  and  attorney,  applied  to  the 
defendant  Kerr,  to  redeem  Efaid  tract  of  land,  and  tendered  to 
him  the  amount  of  the  redemption  money;  but  that  although 
informed  of  said  deed  of  trust  executed  to  the  complainant,  he 
refused  to  receiVe  the  money,  or  to  suffer  a  redemption  thereof; 
and  afterwards  fraudulently  conveyed  the  same  to  defendant 
Davidson.  The  redemption  money  was  deposited  with  the  clerk 
of  the  federal  court  for  the  district  of  west  Tennessee.  The 
defendants  are  non-residents,  and  the  bill  has  been  taken  as 
confessed  against  them,  and  the  cause  regularly  brought  to 
heaxing  ex  parte.  The  chancellor  decreed  for  the  complainant; 
and  to  reverse  this  decree,  the  defendants  have  prosecuted  a 
writ  of  error  to  this  court. 
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Two  qneBtions  are  presented  for  our  determiBaiion;  first, 
whether,  since  and  by  Tirtue  of  the  process  act  of  congress  of 
1828,  c.  68,  sec.  3,  Laws  of  XJ.  S.,  toI.  4,  p.  279,  lands  in 
this  state,  levied  upon  and  sold  by  Tirtue  of  final  process  issued 
upon  a  judgment  of  the  federal  court,  are  subject  to  redemption 
under  the  act  of  1820,  c.  11.  And,  second,  if  so,  whether  the 
complainant  stands  in  such  a  relation  as  to  be  entitled  to  redeem 
the  land  in  question. 

1.  The  third  section  of  the  act  of  congress  of  1828,  c.  68, 
provides,  that  ^' writs  of  execution  and  other  final  process 
issued  on  judgments  and  decrees,  rendered  in  any  of  the  courts 
of  the  United  States,  and  the  proceedings  thereupon,  shall  be 
the  same,  except  their  style,  in  each  state,  respectively  as  axe 
now  used  in  the  courts  of  such  state,"  etc. 

It  was  held  by  this  court,  in  the  case  of  Polk  and  Wife  v. 
Douglas  and  Cameron^  6  Yerg.  209,  that  lands  sold  upon  final 
process  from  the  federal  court,  prior  to  the  passage  of  the  act 
of  congress  of  1828,  were  not  subject  to  redemption  under  the 
laws  of  this  state.  And  that  decision  was  unquestionably  cor- 
rect in  principle;  because  the  act  of  congress  of  1792,  which  is 
similar  in  its  provisions  to  the  act  of  1828,  adopted  only  such  state 
laws,  regulating  the  form  and  effect  of  process  upon  judgments 
in  their  courts  as  were  in  existence  in  1789;  and  did  not  adopt 
or  recognize  the  authority  of  any  law  or  regulation  of  this  char- 
acter which  might  be  afterwards  passed  by  the  states;  nor  did 
it  apply  to  states  subsequently  admitted  into  the  Union:  Way- 
man  V.  Southard^  10  Wheat.  1;  6  Gond.  Bep.  1;  Bron^on-v.  Kir^ 
wie,  1  How.  811,  824.  It  is  obvious,  therefore,  that  the  process 
acts  of  1789  and  1792,  could  have  no  application  to  this  state, 
or  to  other  states  admitted  into  the  Union  after  their  passage; 
and  this,  perhaps,  was  the  reason  of  the  passage  of  the  act  of 
1828.  Under  the  latter  act,  we  think,  the  question  as  to  the 
right  of  redemption  admits  of  no  doubt.  It  is  certainly  true 
that  the  laws  of  a  state  regulating  the  process  of  its  courts,  its 
mode  of  execution,  and  its  effect,  furnish  no  rule  for  the  courts 
of  the  United  States,  unless  adopted  by  the  latter.  To  congress 
belongs  the  exclusive  and  absolute  power  of  prescribing  the 
form  and  effect  of,  and  mode  of  proceeding  on,  executions  issued 
upon  judgments  rendered  in  the  courts  of  the  United  States.  If 
this  were  not  so,  the  judicial  power  of  the  federal  government 
would  be  altogether  inadequate  to  the  important  purposes  for 
which  it  was  designed.  But  instead  of  forming  a  uniform  sys- 
tem regulating  the  process  of  the  federal  courts,  varying  from 
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that  of  the  state  courts,  congress  has  deemed  it  the  wiser  policy 
to  conform  the  process  and  modes  of  proceeding  on  executions 
npon  judgments  rendered  in  the  United  States  courts,  to  those 
of  the  seyeral  states.  This  policy  was  adopted,  no  doubt,  in 
Tiew  of  the  yarious  forms  of  process  and  different  modes  of  pro- 
ceeding to  cany  into  effect  their  judgment  which  existed  in  the 
several  states.  In  some,  the  sale  of  real  property,  upon  execu- 
tion, was  absolute  and  unconditional;  in  others,  subject  to 
redemption  within  a  limited  period;  and  again,  in  others,  It 
could  not  be  sold  at  all,  but  was  only  liable  to  be  extended 
npon  an  elegii.  Other  differences,  in  this  respect,  both  in 
regard  to  real  and  personal  property,  existed  in  different  states, 
which,  for  the  present  purpose,  need  not  be  further  noticed. 
It  must  have  been  foreseen,  therefore,  by  congress,  that  the 
probable  tendency  of  a  uniform  regulation,  giving  to  the  final 
process  of  the  federal  courts  a  form  and  effect  variant  from 
that  of  the  state  courts,  would  produce,  perhaps,  not  infrequent 
collisions  and  conflicts  between  the  federal  and  state  tribunals; 
which  has  happily  been  avoided  by  the  passage,  from  time  to 
time,  of  the  process  acts  above  referred  to. 

The  act  of  1828,  in  the  language  of  the  supreme  court  of  the 
United  States  in  the  case  of  Boss  et  al.  v.  Duval  et  al.^  13  Pet. 
45,  63,  "adopts,  in  specific  terms,  the  execution  laws  of  the 
states."  And  in  the  case  of  Bronson  v.  Kirude  et  al,^l  How. 
825,  Mr.  Justice  McLean  says,  **  the  settled  policy  of  the  fed- 
eral' government  is,  to  adopt  the  state  laws  regulating  final  pro- 
cess. And  so  far  as  the  acts  of  congress  have  operated,  state 
>^ws  have  governed  executions  in  the  federal  courts."  And, 
again,  in  the  case  of  the  Bank  of  the  United  SkUes  v.  Halstead, 
10  Wheat.  61;  S.  0.,  6  Gond.  Bep.  22,  26;  the  court  say,  that 
the  process  acts  of  congress  adopt ''  the  effect  as  well  as  the 
form  of  the  state  process." 

From  these  authorities,  and,  indeed,  from  the  plain  language 
of  the  act  of  congress,  it  is  too  clear  to  admit  of  doubt,  that 
lands  in  this  state,  sold  by  virtue  of  process  from  the  federal 
.  court,  are  subject  to  redemption,  under  the  act  of  1820,  chapter 
11,  in  precisely  the  same  manner  as  if  sold  under  final  process 
of  our  courts.  Again,  the  right  to  redeem  land,  sold  under 
process  of  the  federal  courts,  might  perhaps  be  maintained 
upon  the  groimd  that  the  redemption  law  of  1820,  prescribes  a 
rule  of  property;  and,  therefore,  by  the  thirty-fourth  section  of 
the  judiciary  act  of  1789,  furnishes  the  rule  of  decision.  But 
it  is  not  necessary  to  place  the  determination  of  the  present  case 
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upon  this  ground,  as  the  right  is  clear  beyond  all  question,  apon 
the  former  ground. 

2.  It  is  not  contended,  and  can  not  be,  that  the  deed  of  trust 
was  not  operative  to  vest  in  the  complainant  all  the  equitable 
interest  or  estate  in  the  tract  of  land  in  question,  remaining  in 
Allison  after  the  excution  sale.  And  if  such  transfer  may  be 
made,  as  most  certainly  it  may,  it  necessarily  follows,  that  the 
assignee  is  vested  with  all  the  rights  and  equities  of  the  defend- 
ant in  the  execution  whose  land  was  sold. 

This,  however,  is  not  now  to  be  regarded  as  an  open  question; 
it  was  in  effect,  decided  by  this  court  in  the  case  of  Jones  v. 
The  Planters'  Bank,  6  Humph.  619  [42  Am.  Dec.  471];  and  still 
more  recently  and  still  more  directly,  in  the  case  of  Kennedy 
V.  Howard,  6  Id.  64.  In  the  latter  case  it  was  held,  that  an 
assignment  by  title  bond,  after  execution  sale,  vested  the  as- 
signee with  the  equitable  estate  of  the  defendant  in  the  execu- 
tion, and  clothed  him  with  all  the  equities  of  the  assignor, 
and  entitled  him  to  redeem  from  one  holding  the  legal  title 
in  trust  for  the  assignor,  although  the  assignee  had  given  no 
pecuniaiy  consideration  for  the  assignment.  That  case  asserts 
a  broader  principle  than  is  necessary  to  the  determination  of  the 
one  under  consideration.  We  are  of  opinion,  tiierefore,  that 
there  is  no  error  in  the  decree  of  the  chancellor,  and  direct  that 
it  bo  afi&rmed. 

Thk  principal  0A8B  IS  CITED  to  the  point  that  the  equity  of  redemption 
of  a  judgment  debtor  or  mortgagor  Ib  assignable,  in  Hnffahtr  v.  ^oicmaw,  4 
Sneed,  98;  QravtM  v.  MeFarlane,'2  Coldw.  169;  Stark  ▼.  Ckealhem,  2  Tte&n. 
Ch.  303;  fFeoi^y  ▼.  Oodbritt,  Id.  319. 


Manning  v.  Wells. 

[9  HUXPHSXTS,  746.] 

LnrKispxB  is  Liable  for  Loss  of  Goods  of  a  boarder  only  where  be  haa 
been  guilty  of  culpable  negligence. 

Ju8TicB*s  Warrant  must  Give  Some  General  Statement  of  the  Ca  usf 
OF  Action;  and  if  the  warrant  summons  the  defendant  to  anawet  «io 
promises,  and  the  evidence  shows  a  liability  in  tort,  it  is  inapplicable. 

The  opinion  sufficiently  states  the  case. 

Wickersham  and  Smith,  for  the  plaintiff  in  error. 

Delafield  and  Massey,  for  the  defendant  in  error. 

By  Court,  Green,  J.    The  warrant  in  this  case  is  issued  against 
Manning,  to  answer  Wells  in  a  plea  of  trespass  on  the  case  on 


Digitized  by 


Google 


April,  1849.]  Mannino  v.  Wells.  889 

promises.  On  the  trial  in  the  drcuit  court  the  plaintiff  proyed 
that  he  was  boarding  at  the  house  of  the  defendant  (who  kept  a 
public  inn  in  Memphis),  at  twelve  dollars  and  fifty  cents  per 
m  )nth,  and  lodged  in  a  room  that  had  no  lock  to  the  door,  and 
that  during  the  night,  while  ho  slept,  his  coat,  worth  twelve 
dollars  and  fifty  cents,  was  stolen  from  the  room.  It  appeared 
in  evidence  that  the  room  in  which  the  plaintiff  slept  was  fur- 
nished for  several  persons  to  lodge,  and  that  it  was  kept  by  the 
defendant  for  the  accommodation  of  travelers  generally;  and 
that  the  defendant  had  offered  the  plaintiff  anoliier  room  that 
had  a  lock  to  the  door,  but  thalb  plaintiff  objected  to  it,  because 
some  plastering  had  fallen  down,  and  returned  to  the  room  from 
which  the  coat  was  taken. 

The  court  charged  the  jury  that  the  defendant  was  liable  for 
the  coat,  if  lost  or  stolen  from  his  house,  unless  it  happened  by 
the  act  of  God,  or  public  enemies;  but  if  the  plaintiff  had  exclu- 
sive use  and  possession  of  the  room,  then  the  defendant  would 
not  be  liable.  The  jury  found  for  the  plaintiff  the  value  of  the 
coat,  and  the  defendant  appealed  to  this  court. 

The  question  now  is.  Did  his  honor  err  in  the  instructions  to 
the  jury  ?  And  we  think  he  did.  The  doctrine  stated  by  his 
honor  is  certainly  the  true  one,  as  applicable  to  the  goods  of  a 
guest  in  an  inn.  But  a  guest  is  a  traveler  or  wayfarer,  who 
comes  to  an  inn  and  is  accepted:  Stoiy  on  Bail.,  sec.  477.  A 
neighbor  or  friend  who  comes  to  an  inn  on  the  invitation  of 
the  innkeeper,  is  not  deemed  a  guest:  Bac.  Abr.,  Inn  and  Inn- 
keeper, 6;  Com.  Dig.,  Action  on  Case  for  Negligence,  B.  2.  Nor 
is  a  person  a  guest,  in  the  sense  of  the  law,  who  comes  upon  a 
special  contract  to  board  and  sojourn  at  an  inn;  he  is  deemed  a 
boarder.  And  if  he  is  robbed,  the  host  is  not  answerable  for  it: 
5  Bac.  Abr.,  Inn  and  Innkeepers,  5. 

These  principles  are  settled  by  the  authorities,  and  founded 
iu  souud  reason.  A  passenger  or  wayfaring  man  may  be  an  en- 
tire stranger.  He  must  put  up  and  lodge  at  the  inn  to  which  . 
his  day's  journey  may  bring  him.  It  is,  therefore,  important 
that  he  should  bo  protected  by  the  most  stringent  rules  of  law 
enforcing  the  liability  of  the  innkeeper.  In  such  case,  there- 
fore, the  law  makes  the  innkeeper  an  insurer  of  the  goods  of  his 
guest,  except  as  to  losses  occasioned  by  the  act  of  God,  or  pub- 
lic enemies.  But  as  a  boarder  does  not  need  such  protection, 
the  law  does  not  afford  it.  It  is  sufficient  to  give  him  a  remedy 
when  he  shall  prove  the  innkeeper  has  been  guilty  of  culpable 
negligence. 

Ak.  Dsa  Vol.  U— 44 
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In  this  warrant  the  defendant  is  required  to  answer  on  prom* 
ises.  Bnt  on  the  evidence  the  plaintiff  seeks  to  make  him  liable 
for  a  tort.  Although  we  do  not  hold  justices  of  the  peace  to 
that  technical  strictness,  which  is  required  in  proceedings  in 
courts  of  record,  yet,  we  have  always  held  that  thej  must  give 
some  general  statement  of  the  cause  of  action.  Here  the  cause  of 
action  stated  is  repugnant  to  that  proved.  The  evidence  was, 
therefore,  inapplicable  to  the  action. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 

LiABiLiTT  or  Ikitkxxpsb  voa  Loss  OB  IvjUBT  TO  Pbopxrtt  or  Guest:  See 
HiU  V.  Owen,  35  Am.  Dec.  124,  and  note  125, 126;  Dichermm  v.  Bogen,  40  Id. 
642.  The  principal  case  is  dted  in  WaUaee  v.  Canaday^  4  Sneed,  367,  to  the 
point  that  an  innkeeper  is  an  insure  of  the  property  committed  to  his  care 
by  a  gnest  against  everything  but  the  act  of  Qod  or  the  public  enemy,  or  the 
neglect  or  fraud  of  the  owner  of  the  property. 

Thx  fbincifal  cabs  18  ciTBD  in  OdeU  v,  Koppee,  5  Heisk.  90,  to  the  point 
that  a  justice's  warrant  must  contain  some  sufficient  statement  to  Indicate  to 
the  defendant  the  chaige  he  is  to  answer. 


Dudley  v.  Boswobieh. 

[10  HOMPHSKTS,  9.] 

Whin  Ohb  Makes  Purohasb  or  LAin>  in  Namb  or  Akothbb,  and  pays 
the  consideration  money,  a  resulting  trust  immediately  arises  by  virtue  of 
the  transaction,  and  the  nominal  purchaser  will  be  a  trustee  for  the  person 
paying  the  purchase  money;  this  presumption  of  a  resulting  trust  may 
be  rebutted  by  circumstances,  but  the  burden  of  proof  rests  upon  the 
nominal  purchaser. 

Wherb  Pebson  Making  Pobchase  of  Land  in  Name  of  Another,  and 
paying  the  consideration  money  himself,  ia  under  a  natural  or  morai 
obligation  to  provide  for  the  person  in  whose  name  the  conveyance  is 
taken,  no  presumption  of  a  resulting  trust  arises,  bnt  the  transaction 
will  be  regarded  prima  fade  as  an  advancement  for  the  benefit  of  the 
nominal  purchaser. 

Besultino  Tbust  will  NOT  BE  RAISED  OB  ENFORCED  in  contravention  of 
public  policy,  or  the  provisions  of  a  statute,  as  in  the  case  of  a  convey- 
ance in  the  name  of  another,  made  to  hinder,  delay,  or  defraud  the  cred- 
itors of  the  purchaser. 

Whether  Ck>NVETANCB  Taken  in  Name  of  Another  than  thb  Person 
Paying  thb  Consideration  is  an  advancement  to  such  other,  or  a  re- 
sulting trust  is  created,  depends  upon  the  character  of  the  transaotitjo 
at  its  inception. 

Dbath  of  Nominal  Purchaser  and  Descent  of  the  mere  naked  titledob* 
not  destroy  or  impair  a  resulting  trust. 

Equitt.    The  opinion  states  the  case. 
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8.  A.  Boydy  for  fhe  complainant. 
SuHm  and  Sneed,  for  the  defendants. 

By  Court,  MoKinhet,  J.  This  bill  is  brought  to  enforce  a 
resrilting  trust.  It  charges,  in  substance,  that  prior  to  the  nine- 
teenth day  of  June,  1824,  the  complainant  purchased  a  lot  of 
ground  in  the  town  of  Enoxville,  containing  one  fourth  of  an 
acre,  from  Gideon  Morgan,  for  which  he  paid  him  one  hundred 
dollars,  the  price  agreed  upon  between  them;  that  at  the  time 
of  the  purchase  he  was  intemperate  and  improvident  in  his  hab- 
its, and  as  his  object  was  to  secure  a  home  for  himself  and  &m- 
ily ,  his  friends  advised  that  Morgan  should  be  procured  to  make 
the  conveyance  for  said  lot  to  William  P.  Dudley,  his  son,  then 
an  infant  of  tender  years.  That  the  object  in  making  tiie  con- 
veyance to  William  was  to  secure  the  property  in  trust  for  the 
complainant's  benefit,  so  as  to  guard  against  an  unadvised  or 
improper  disposition  thereof  in  some  moment  of  intoxication. 
That  complainant  and  his  family  continued  to  occupy  said  prop- 
erty for  many  years,  and  that  he  has  always  retained  and  still 
retains  possession  thereof,  and  has  made  valuable  improvements 
thereon,  worth  in  all  from  seven  to  eight  hundred  dollars.  The 
bill  further  alleges  that  said  William  attained  his  majority  in 
1836,  and  died  in  1838,  and  that  during  his  life  he  never  pre- 
tended to  have  any  claim  to  said  lot,  but  considered  and  treated 
it  as  the  property  of  complainant.  But  that  since  his  death 
some  of  the  sons-in-law  of  complainant  are  setting  up  claim  to 
the  property  as  heirs  at  law  of  said  William,  who  died  intestate 
and  without  issue. 

The  answer  of  the  defendants  does  not  controvert  the  pur- 
chase and  payment  of  the  consideration  money  of  said  lot  by 
the  complainant,  but  alleges  that  he  never  asserted  any  claim 
thereto  in  the  life-time  of  William  P.  Dudley;  and  that  the  latter 
always  acted  as  the  owner,  paying  the  taxes,  and  making  im- 
provements thereon,  and  asserting  his  right  to  the  same.  The 
conveyance  from  Morgan  is  set  forth  in  the  record;  it  bears  date 
the  nineteenth  day  of  June,  1824,  and  recites  the  payment  of 
the  purchase  money,  but  does  not  show  by  whom  paid.  Morgan, 
the  vendor,  proves  that  at  the  solicitation  of  the  complainant 
and  William  G.  Blount  he  consented  to  sell,  and  did  sell,  to 
complainant  the  lot  in  question  for  one  hundred  dollars,  which 
was  paid  to  him  hy  the  complainant  in  a  note  for  that  amount, 
which  he  held  on  some  person  in  middle  Tennessee.  That 
Blount  seemed  anxious  to  secure  the  complainant  a  home  for 
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life,  and  said  that  if  he  did  not  make  some  snch  disposition  of 
the  note  it  would  be  squandered  and  be  of  no  benefit  to  himself 
or  family;  that  the  deed  was  made  to  William  P.  Dudley,  infant 
8i)n  of  the  complainant,  bs  the  best  mode,  as  witness  and  others 
thought,  of  sectiring  to  the  complainant  a  home  for  life.  Other 
proof  in  the  cause  shows  that  the  complainant  possessed  and 
occupied  the  property  as  stated  in  the  bill.  J.  H.  Crozier,  for 
tlie  defendants,  proyes  that  on  the  day  William  P.  Dudley  died 
ho  was  called  in  to  see  him  by  the  complainant  and  was  in- 
formed by  the  complainant  and  his  wife,  that  William  desired 
witness  to  write  his  will,  and  that  he  wished  to  devise  the  lot  in 
question  to  his  mother  for  life;  remainder  to  his  sister  Patsy. 
William  expressed  this  wish,  also,  but  died  before  any  will  was 
written.  The  chancellor  decreed  for  the  complainant,  and  we 
think  there  is  no  error  in  the  decree. 

The  doctrine  is  well  established,  that  when  one  makes  m 
purchase  of  land  in  the  name  of  another,  and  pays  the  con- 
sideration money,  the  parties  being  strangers  to  each  other,  a 
resulting  ti*ust  immediately  arises  by  virtue  of  the  transaction, 
and  the  nominal  purchaser  will  be  a  trustee  for  the  person  pay- 
ing the  purchase  money.  This  rule  has  its  origin  in  the  natural 
presumption,  in  the  absence  of  all  rebutting  circumstances,  that 
he  who  supplies  the  money  means  the  purchase  to  be  for  his  own 
benefit,  rather  than  that  of  another;  and  that  the  conveyance  in 
the  name  of  the  latter  is  a  matter  of  convenience  and  arrange- 
ment between  the  parties  for  other  collateral  purposes:  2  Story's 
Eq:  Jur.,  sec.  1201.  This  presumption  may  be  rebutted,  how- 
ever, by  circumstances,  but  the  burden  of  proof  rests  upon  the 
nominal  purchaser  to  show  that  the  party  from  whom  the  con- 
sideration moved  did  not  mean  the  purchase  to  be  a  trust  for 
himself,  but  a  gift  to  the  stranger:  Hill  on  Trustees,  96,  97. 
And  trusts  of  this  character  being  unaffected  by  the  statute  of 
frauds,  parol  evidence  is  admissible,  either  to  establish  or  to 
rebut  the  presumption  of  a  trust. 

This  rule,  however,  is  not  of  universal  application;  it  has  its 
exceptions,  one  of  which  is,  where  the  party  making  the  pur- 
chase and  paying  the  consideration  money  is  under  a  natural  or 
moral  obligation  to  provide  for  the  person  in  whose  nan^e  the 
conveyance  is  taken,  no  presumption  of  a  resulting  trust  arises; 
on  the  contrary,  the  transaction  will  be  regarded  prima  facie  aa 
an  advancement  for  the  benefit  of  the  nominal  purchaser. 
Therefore,  if  a  parent  purchase  in  the  name  of  a  son,  the  pur- 
chase will  be  regarded  as  intended  as  an  advancement  for  the 
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son,  and  not  a  trust  for  the  parent,  unless  it  can  be  clearly 
shown  to  have  been  the  intention  that  the  child  should  not  take 
beneficially,  but  as  trustee:  2  Story's  Eq.  Jur.,  sec.  1202. 

Applying  these  principles  to  the  case  under  consideration,  it 
is  yery  clear,  that  the  conveyance  made  in  the  name  of  William 
P.  Dudley,  for  the  lot  in  controversy,  was  not  meant  as  an  ad- 
vancement to  him,  but  a  trust  for  the  complainant.  The  pre- 
sumption of  an  advancement  is  clearly  and  fully  repelled  by  the 
contemporaneous  acts  and  declarations  of  the  purchaser:  Hill 
on  Trustees,  103, 105;  by  the  avowed  and  incontrovertible  ob- 
ject and  purpose  of  the  conveyance  in  the  name  of  the  son,  by 
the  utter  inability  of  the  complainant  to  make  any  provision  for 
his  other  children,  and  the  continued  claim  and  occupation  of 
the  premises  by  the  complainant. 

It  is  certainly  true,  that  a  resulting  trust  will  not  be  raised  or 
enforced,  in  contravention  of  public  policy,  or  the  provisions  of 
a  statute,  as  in  the  case  of  a  conveyance  in  the  name  of  another, 
made  to  hinder,  delay,  or  defraud  the  creditors  of  the  pur- 
chaser. But,  in  the  record  before  us,  there  is  no  evidence  that 
the  deed  was  made  with  any  such  intention,  or  for  any  such  pur- 
pose. It  is  also  true,  that  an  implied  or  resulting  trust  ma}'  be 
rebutted,  as  well  to  part  of  the  land,  as  to  part  of  the  interest 
in  the  land  purchased  in  the  name  of  another.  Thus,  where  A. 
took  a  mortgage  in  the  name  of  B.,  declaiing  that  he  intended 
the  mortgage  to  be  for  B.'s  benefit,  and  that  the  principal,  after 
bis  own  death,  should  be  B.'s,  and  A.  received  the  interest  there- 
for during  his  life-time;  it  was  held,  that  the  mortgage  be- 
longed to  B.  after  the  death  of  A. :  2  Story's  Eq.  Jur.,  sec.  1202. 
But,  there  is  no  evidence  whatever  in  this  case  of  any  such  dec- 
laration or  intention  on  the  part  of  the  complainant;  we  think 
the  contrary  is  fully  manifested;  and  the  casual  expression  of 
Morgan,  that  the  conveyance  in  the  name  of  the  son,  was 
thought  the  best  means  of  securing  the  complainant  a  home  for 
life,  can  have  no  effect  to  limit  the  trust;  such  limitation  must 
depend  alone  upon  the  manifest  intent  of  the  purchaser.  We 
do  not  think,  that  the  implied  assent  of  the  complainant  to  the 
disposition  of  the  property  desired  to  be  made  by  the  son  on  his 
death-bed,  sufficient  to  rebut  the  trust  so  clearly  established  in 
this  case.  Whether  a  trust  or  advancement,  depends  upon  the 
character  of  the  transaction  in  its  inception,  and  can  not  be 
changed  by  subsequent  acts  or  declarations,  of  so  unsatisfactory 
and  equivocal  a  nature. 

The  death  of  the  nominal  purchaser,  and -the  descent  of  the 
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mere  naked  legal  title,  can  not  affect  the  trust.  The  authori- 
ties  to  which  we  have  been  referred  upon  this  point  merely 
show  that  it  haa  been  b  subject  of  controversy,  whether,  if  the 
consideration  money  is  expressed  in  the  deed  to  have  been  paid 
bj  the  person  in  whose  name  the  conyeyance  is  taken,  parol 
proof  alone  is  admissible,  after  the  death  of  the  nominal  pur- 
chaser, against  the  express  declaration  of  the  deed.  The  nega- 
tive is  maintained  by  several  of  the  older  authorities,  on  the 
ground  that  the  admission  of  parol  evidence  in  such  case  would 
be  contrary  to  the  statute  of  frauds;  but  the  preponderance  of 
authority,  especially  of  modem  cases,  is  in  favor  of  the  admissi- 
bility of  such  evidence,  in  the  case  stated,  as  well  after  the 
death  of  the  nominal  purchaser  as  in  his  life-time,  although 
contrary  to  the  express  recital  in  the  deed,  and  that  the  statute 
is  not  broken  in  upon  by  the  admission  of  such  proof:  Sugd. 
on  Vend.  136,  9th  ed.;  Lench  v.  Lench,  10  Ves.  617;  Hill  on 
Trustees,  G9;  2  Story's  Eq.  Jur.,  sec.  1201,  and  cases  there  cited. 

It  might  have  sufficed,  however,  in  the  present  case,  simply 
to  have  remarked  that  the  deed  to  William  P.  Dudley  contains 
no  recital  of  the  payment  of  the  purchase  money  by  him»  and« 
therefore,  no  such  question  can  arise  in  this  case. 

The  decree  of  the  chancellor  is  affirmed,  with  costs. 

Rbsultino  Trusts  :  See  note  to  NeSU  v.  iTeeae,  post,  746,  where  the  snbject 
is  diaciUMd  at  some  length.  The  princdpal  case  is  dted  in  Olkk  ▼.  CU/ck^  1 
Heisk.  612,  to  the  point  that  parol  evidence  is  admissible  to  shoir  a  leaolttng 
trust,  although  the  deed  to  the  grantee  is  ahaolate. 


YaNBIBBEB  v.  SAWYEBa 

£10  HxncpBBxn,  81.] 
PUBOBASEB    AT    MaSTEB*S    SaLB,    UNDBR    ObDEB    OF  A    ChANGSBT  CoURT, 

makes  himself  a  party  to  the  proceedings,  for  some  purposes,  and  sabjects 
himself  to  the  jurisdiction  of  the  court,  but  when  the  sale  has  been  con- 
firmed, the  title  vested  in  the  purchaser,  and  his  note  delivered  to  the 
guardian  of  the  infants  entitled,  and  the  court  has  divested  itself  of  all 
oontrol  over  the  cause  and  the  parties,  it  has  no  jurisdiction  to  entertain 
a  motion  by  the  guardian  for  a  sctre  facioM  against  the  purchaser  to 
appear  and  show  cause  why  judgment  on  the  note  should  not  be  rendered 
against  him. 

A  80IBE  FACIAS  was  issuod  from  the  chancery  court  at  Taze« 
well  in  1848,  averring  that  a  suit  was  pending  in  that  court  in 
1841  against  the  administrator  of  one  Ooin,  deceased,  and  oth- 
ers, and  that  a  decree  was  then  entered  that  the  slaves  of  Goin 
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be  sold  on  a  twelve-months  credit;  that  Sawyers  had  purchased 
one  of  the  slaves  and  given  his  note  for  the  purchase  money,  and 
averring  other  facts  as  stated  in  the  opinion;  also  that  the  guard- 
ian Vanbibber  presented  the  note  to  the  court,  and  moved  that 
a  scire  facias  issue  to  said  Sawyers  to  show  cause  why  judgment 
should  not  be  rendered  against  him  on  the  note.  The  chancellor 
overruled  defendant's  demurrer,  and  decree^  against  him,  from 
which  decree  this  appeal  is  taken* 

EodgerSy  for  Vanbibber. 

Ndson,  for  Sawyers. 

By  Court,  McEinnet,  J.  It  is  well  settled  that  a  purchaser 
at  a  sale  made  by  a  master,  under  the  decretal  order  of  a  court 
of  chancery,  thereby  makes  himself  a  party  to  the  proceedings 
in  the  cause,  for  some  purposes,  though  not  a  party  originally; 
and  subjects  himself  to  the  summary  power  of  the  court,  in  the 
exercise  of  its  inherent  jurisdiction,  to  enforce  and  give  eflfect  to 
its  own  orders  and  decrees,  to  compel  him  to  complete  his  pur- 
chase, by  paying  the  purchase  money. 

This  jurisdiction  will  be  exercised  in  all  proper  cases,  so  long 
as  the  control  of  the  court  over  the  cause  and  the  parties  con- 
tinues, as  was  done  in  the  case  of  Deaderick  et  al,  v.  Smith  et  al,, 
6  Humph.  138.  But  the  case  under  consideration  is  wholly  dif- 
ferent from  that  case.  Here,  the  sale  had  been  confirmed  by 
the  court,  the  title  to  the  slave,  purchased  by  Sawyers,  had  been 
vested  in  him  by  decree  of  the  court;  the  note  in  question,  upon 
a  final  adjustment  of  the  matters  in  the  cause,  had  been  delivered 
to  Vanbibber,  as  guardian,  by  the  clerk  and  master;  and  a  final 
disposition  made  of  the  cause;  and  all  this  more  than  two  years 
before  the  institution  of  this  proceeding.  Nothing  further  re- 
mained to  be  done  in  the  cause.  The  court  had  divested  itself 
of  all  control  over  the  cause  and  parties;  and  had  no  jurisdiction 
therefore  to  entertain  the  motion  made  in  this  cause.  The  de- 
cree of  the  chancellor  will  be  reversed,  and  the  motion  dis- 
missed. 

Thk  PRI9CIPAL  CABS  IS  ciTKD  to  the  point  that  a  pnrcbaser  at  a  sale  made  by 
a  master  under  a  decretal  order  of  a  oonrt  of  chancery  thereby  makes  himeelf 
a  party  to  the  proceedings  in  the  case,  for  some  purposes,  though  not  a  party 
originally,  and  subjects  himself  to  the  summary  process  of  the  court,  in  the 
exercise  of  its  inherent  jurisdiction,  to  enforce  and  give  effect  to  its  own  orders 
and  decrees,  in  DibreU  v.  WiUiams,  3  Coldw.  631;  Mtyors  v.  MeNdUy,  7 
Heisk.  290;  but  where  the  court  has  finally  disposed  of  the  matter,  it  lias  lost 
its  jurisdiction:  BlamUxif  Bank  ▼.  Fowike$,  A  Sneed,  403,  citing  the  principal 
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Bates  v.  Lancaster. 

[10  Hoicraun.  134.] 
AOTIOK  WILL  HOT    LiB  AOAIMST  A  StaKBHOLDKR    OP  AH    ELICtlOll  BST  hf 

the  losing  party,  if  the  stakeholder  has  paid  over  ibe  money  after  the 
election  iu  good  faith  to  the  winner. 

The  opinion  states  the  case. 

IT.  M.  Briefly  for  Bates. 

W.  CuUum,  for  Lancaster. 

By  Court,  Tubley,  J.  We  think  that  there  is  no  error  in  this 
case.  We  readily  concede  that  money  in  the  hands  of  a  stake- 
holder, which  has  loeen  bet  upon  an  election,  may  be  stopped  in 
his  hands  by  the  loser  before  it  is  paid  over  to  the  winner;  but 
that  is  not  this  case,  as  it  appears  from  the  proof.  The  money 
had  been  paid' over  by  the  stakeholder  before  he  was  requested 
not  to  pay  it.  The  good  faith  of  the  stakeholder  has  been 
called  in  question.  The  proof  shows  that  the  wager  was  upon 
the  last  presidential  election;  and  that  the  stakes  were  paid  over 
to  the  winner  on  the  fifteenth  day  of  November,  after  the  elec- 
tion. This,  it  was  insisted,  was  too  soon,  and  before  the  result 
of  the  election  was  known.  The  wager  was  partly  upon  the 
general  result  of  the  election  in  the  United  States  and  partly 
upon  the  result  in  the  state  of  Tennessee.  The  plaintiff  lost  on 
both;  and  whether  the  stakeholder  paid  the  amount  over  in 
good  faith  and  after  he  knew  the  result,  is  a  question  of  fact 
which  was  submitted  to  the  jury  and  found  in  favor  of  the  stake- 
holder. We  are  satisfied  that  the  proof  sustains  the  verdict; 
but  it  is  argued  that  the  judge  erred  in  his  charge  to  the  jury 
upon  this  subject. 

He  said:  "If  the  stakeholder  was  directed  to  pay  over  the 
money  lost  to  the  winner,  and  no  time  specified  when  the  pay- 
ment should  be  made,  if  the  payment  was  made  after  the  elec- 
tion to  the  winner  in  good  faith,  such  payment  would  exempt 
the  stakeholder  from  liability,  provided  he  had  not  been  pre- 
viously notified  not  to  pay  over  the  stakes."  This  charge  is,  in 
our  opinion,  strictly  correct,  for  the  stakeholder  could  not  have 
paid  over  the  stakes  in  good  faith  if  he  had  paid  them  before  he 
knew  of  the  results  of  the  elections  upon  which  the  wager  de- 
pended. 

Let  the  judgment  of  the  circuit  court  be  affirmed. 

I^iABiLiTT  OF  Stakeholder:  See  Staq/  v.  Foss,  36  Am.  Dec.  755;  ShadtU' 
ford  V.  Ward,  Id.  435;  Dauterive  v.  lirouMMrd,  39  Id.  550;  McAUiater  v. 
Ilofman,  16  Id.  556. 
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BUTLEB  V.   BOTLES. 
CM  Buxnnsn,  UB.] 

FaOT  that  ABBITSATOB  was  RIQUX8TXD  BY  OkS  or  THB  PAsnss  TO 
ExAMnni  W1TNB88I8,  and  that  he  did  ask  questioiiB  of  the  witnesaeir 
and  read  to  the  other  arbitrators  a  paper  that  was  not  evidence,  and  was 
objected  to  at  the  time.  Is  not  enfficient  of  itself  to  sustain  a  biU  to  set 
aside  the  award  on  the  ground  of  oormption  and  partiality  in  one  of  the 
arbitrators. 

▲bbrbatobs  mat,  bxiobb  Award  is  Madb  Up  aitd  Deuykrxd,  Kbkp 
THE  Cass  Opkv  for  consideration  or  fortfaer  proof  and  inTestigation,  bat 
alter  they  have  made  np  and  delivered  their  award,  their  power  is  at  an 
end;  they  can  not  recall  the  case  and  reinstate  it  before  them. 

Thz  opinion  states  the  case. 

Barry  ^  for  Bntler. 

Quild^  for  Boyles. 

By  Court,  Qb££k,  J.  This  is  a  hill  to  «et  aside  an  award  and 
to  obtain  a  decree  for  certain  slayes  claimed  by  the  complainant. 
It  is  alleged  in  the  bill  that  Beason,  one  of  the  arbitrators,  acted 
partially  and  corruptly  in  making  the  award,  and  in  refusing  to 
rehear  the  cause,  after  the  award  was  made  and  delivered. 

The  grounds  relied  on  to  establish  the  corruption  of  the  arbi- 
trator are,  that  he  was  requested  by  one  of  the  parties  to  exam- 
ine witnesses,  and  that  he  did,  during  the  trial,  ask  questions 
of  witnesses;  and  that  he  read  to  the  arbitrators  a  paper  that 
was  not  evidence:  the  objection  was  made  at  the  time.  We  do 
not  think  these  circumstances,  in  the  absence  of  other  proof, 
sufficient  to  establish  the  charge  of  partiality. 

A  judge  may  very  properly  ask  questions  of  witnesses;  and 
especially  may  an  arbitrator  do  so,  as  the  tribunal  is  less  digni- 
fied, less  formal,  and  usually  unassisted  by  counsel.  That  the 
arbitrator  was  requested  to  question  the  witness,  is  no  proof 
of  partiality.  There  was  nothing  secret  about  it;  nothing  that 
showed  the  existence  of  an  influence  in  favor  of  the  party  mak- 
ing the  request. 

2.  The  complainant  insists,  that  as  three  of  the  five  arbitrators 
agreed  to  rehear  the  case,  he  ought  to  have  had  the  benefit  of 
another  trial,  and  that  the  award  is  not  binding. 

The  proof  shows  that  the  award  was  agreed  on,  and  was 
signed  by  all  the  arbitrators,  and  that  on  the  same  evening,  after 
they  had  left  the  house  where  the  arbitration  had  taken  place, 
three  of  the  five  arbitrators  agreed,  in  writing,  to  give  the  com- 
plainant a  new  trial;  but  that  the  arbitrator  B^son  refused,  when 
applied  to  for  that  purpose,  to  rehear  the  case 


Digitized  by 


Google 


698  Bake  of  Tennessee  v.  Hill.  [Tena 

We  think  this  arbitrator  acted  correctlj  in  refusing  to  rehea; 
the  case,  under  the  circumstances.  Unquestionably,  an  arbi- 
trator may,  before  an  award  is  made  up  and  delivered,  keep  the 
case  open  for  consideration  or  further  proof  and  investigation. 
But  after  he  has  made  up  and  delivered  his  award  his  power  is 
at  an  end.  He  can  not  recall  the  case  and  reinstate  it  before 
him. 

Upon  the  whole,  we  perceiTe  no  error  in  this  record,  and  affirm 
the  decree. 

Award  is  kov  Final,  though  Sionxd  aitd  Ssalbd  and  read  to  the 
parties,  where  the  arbitrators  retain  the  award  in  their  own  hands,  with  a 
▼iew  of  hearing  any  objections  that  the  parties  might  make,  and  weighing 
and  deciding  them:  Byart  v.  Thtwiptont  37  Am.  Deo.  680. 

Conduct  or  Abbitratoes  can  not  be  Impbachxd  by  plea  alleging  that 
they  made  the  award  without  hearing  all  the  legal  and  pertinent  evidence 
ofifered  relative  to  the  matter  in  dispute,  or  that  they  decided  the  matter 
upon  their  own  personal  knowledge  concerning  it:  DooUule  v.  Maleon,  31 
Am.  Deo.  671;  and  see  note  thereto  oolleoting  oaseson  setting  asideanawaid 
generally. 


Bank  of  Tennessee  v.  Hill. 

[10  HUMFBBBXS,  176.] 

CouBT  or  Ghakoeet  is  as  Much  Bound  to  Givx  Erwurc  to  SxATun 
or  LnciTATiONS  as  a  court  of  law,  and  will  not  prohibit  the  use  of  this 
defense  in  a  court  of  law  except  in  plain  cases  of  a  fraudulent  abuse  of 
the  advantage  of  the  lapse  of  time  gained  by  the  party  seeking  to  use  it; 
but  a  mere  request  to  delay  suit,  or  to  institute  suit  against  another, 
instead  of  the  person  making  the  request,  does  not  oonstitnte  such  a 


Equity.  At  the  hearing  on  the  bill,  answer,  and  proof,  the 
bill  was  dismisBed  and  the  bank  appealed.  The  opinion  state 
the  case. 

Ewing  and  Ificholsonf  for  complainants. 
Meigs  and  Lea,  for  defendant. 

By  Court,  Tublet,  J.  This  bill  is  filed'bj  the  Bank  of  Ten- 
nessee, to  prohibit  the  defendant,  H.  B.  W.  Hill,  from  pleading 
and  relying  upon  the  statute  of  limitations  as  a  defense  to  his 
liability  as  indorser  upon  a  bill  of  exchange,  drawn  by  B.  S. 
Tappan  &  Co.,  in  favor  of  George  0.  Parker,  and  indorsed  by 
him  to  Daniel  P.  Perkins,  by  Perkins  to  F.  B.  W.  Hill,  and  hj 
Hill  to  the  bank.  « 
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It  appears  from  the  pleadings  and  proof,  that  after  the  bill 
was  dishonored  by  protest.  Hill,  the  last  indorser,  was  desirous 
that  he  should  not  be  sued  thereon;  and  that  the  bank  should 
pursue  Perkins,  his  previous  indorser,  who,  it  was  supx>osed,  hj 
both  Hill  and  the  bank,  was  good,  and  able  to  pay  the  bill;  that 
Hill  informed  the  bank  that  Perkins  owned  a  tract  of  land  in 
Williamson  county,  which  would  be  sufficient  in  value  to  pay 
Ihe  bill,  and  that  he  was  desirous  that  the  bank  should  seek  its 
remedy  out  of  the  land  before  suing  him.  This  the  bank  did, 
by  instituting  proceedings  against  Perkins  and  this  tract  of 
land  by  attachment,  which,  by  the  law's  delay,  remained  so 
long  in  court,  that  the  statute  of  limitations  ran  in  favor  of 
Hill,  before  a  suit  at  law  was  commenced  against  him;  the  land 
attached  was  secured  by  superior  liens,  and  thereby  the  bank 
obtained  nothing  by  its  proceedings  against  Perkins;  and  upon 
instituting  suit  against  Hill,  he  relies  upon  the  statute  of  limita- 
tions in  his  defense. 

Now,  the  question  is,  whether,  a  court  of  chancery  can  pro- 
hibit this  defense  under  the  circumstances  of  this  case;  and  we 
think  not,  because  it  is  a  high  power  in  a  court  of  chancery 
(which  is  in  the  general,  as  much  bound  to  give  effect  to  the 
operation  of  the  statute  of  limitations  as  courts  of  law),  to  pro- 
hibit the  use  of  this  defense  in  a  court  of  law,  and  one  not  to 
be  exercised,  but  in  very  plain  cases  of  a  fraudulent  abuse  of 
{he  advantage  of  the  lapse  of  time,  gained  by  the  party  seek- 
ing to  use  it. 

We  do  not  deem  it  necessary  or  proper,  in  the  present  case, 
to  ent^  into  an  investigation  of  the  doctrine  upon  this  subject, 
in  order  to  show  when  this  power  of  a  court  of  chancery  may  be 
properly  exercised;  it  is  enough  for  us  at  present  to  hold,  that 
a  non-request  to  delay  suit,  or  institute  suit  against  another,  in- 
stead of  the  person  making  the  request,  does  not  constitute 
such  case,  and  that  is  all  that  cto  be  made  of  the  present  case. 

Hill  denies  that  he  ever  promised  that  he  would  not  plead  the 
statute  of  limitations,  if  the  bank  delayed  suit  as  against  him, 
till  it  should  constitute  a  defense;  admits  that  he  requested  a 
suit  against  Perkins;  and  gave  information  of  his  owning  the 
land  attached:  the  bank  insists  that  this  was  equivalent  to  a 
promise  not  to  plead  the  statute  of  limitations,  provided  it 
would  proceed  against  the  land,  and  time  should  thereby  elapse, 
by  which  the  claim  against  Hill  would  be  barred;  but  we  can 
not  look  upon  it  in  such  light;  and  are  constrained  to  hold  it  to 
be  the  common  case  of  one  who  induces  an  indulgent  creditor  not 
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to  sue  bj  promises  to  paj»  or  by  protestations  that  he  is  not 
pecaniarilj  liable,  aJid  that  he  ought  not  to  be  sued,  before  tke 
remedy  against  those  who  are,  has  been  exhausted,  whereby  he 
becomes  released  by  the  operation  of  time.  In  all  snch  cases,  it 
becomes  the  imperious  duty  of  the  creditor,  if  he  wish  to  be  pro- 
tected against  the  bar  of  time,  so  to  contract;  to  hold  otherwise, 
would  be  to  destroy  the  defense  of  statute  of  limitations,  which 
has  of  late  years  been  looked  upon  most  favorably  both  at  law 
and  equity. 
The  decree  of  the  chancellor  is  therefore  affirmed. 


Enjoining  Plxadino  Statutb  or  Ldotatioms.— The  ciicait  oonrt  of  tht 
United  States,  sitting  as  a  ooort  of  equity,  was  asked  to  enjoin  certain  de- 
fendants in  a  suit  at  law  from  pleading  the  statute  of  limitations  in  Andrae 
HaLv,  ReJJUUL^  12  Blatdu  407.  The  defendant,  prior  to  the  bringing  of  the 
suit,  had  been  collector  of  the  port  of  New  York,  and  while  such  collector, 
the  plaintiffs  in  the  bill  had  paid  to  him,  under  protest, 'an  excess  of  duties, 
for  which  excess  they  had  a  lawful  claim  to  be  repaid.  The  statute  of  lim- 
itations was  about  to  take  effect,  and  plaintiflb  were  about  to  bring  suit.  An 
officer  of  the  custom-house  at  New  York  represented  to  the  attorney  for 
plaintiffs  that  the  presentation  of  their  claims  to  a  designated  officer  would 
stop  the  running  of  the  statute  according  to  the  practice  there,  and  that  if 
the  claims  were  presented  and  suits  were  thereafter  brought,  the  statute 
could  not  and  would  not  be  pleaded  in  defense.  The  defendant  had  gone 
out  of  office  at  the  time  the  representation  was  made,  and  said  he  had  no 
c<mtrol  of  the  matter,  but  expressed  his  confidence  in  the  experience  and 
knowledge  of  the  officer  in  charge,  and  concurred  in  his  statement.  Relying 
on  this  statement  and  on  the  recognition  of  their  claims  by  the  government, 
they  presented  them  and  delayed  suit  until  after  the  running  of  the  statute. 
The  claims  were  not  paid,  and  plaintifb  brought  an  action  at  law  upon  them, 
and  the  defendant  pleaded  the  statute  of  limitations.  The  law's  delay  kept 
the  case  in  court  more  than  seven  years,  and  then  plaintiffs  filed  a  bill  in 
equity  praying  for  an  injunction  to  restrain  the  defendant  from  interposing 
and  insisting  upon  the  statute  as  a  defense.  The  defendant  demurred  to  the 
bill  for  want  of  equity.  The  circuit  court  sustained  the  demurrer  and  dis- 
missed the  bill,  and  plaintiffs  appealed  to  the  supreme  court  of  the  United 
States.  That  court  affirmed  the  decision  of  the  circuit  court,  and  held  that, 
independent  of  the  long  delay  in  bringing  the  bill,  conversations  of  the  kind 
mentioned  could  not  benefit  the  complainants  for  several  reasons:  1.  Because 
thoy  did  not  amount  to  a  promise  that  the  statute  of  limitations  should  cease 
to  run;  and  if  they  did,  they  could  not  avail  them,  because  not  in  writing. 
2.  They  did  not  amount  to  a  contract  to  that  effect;  and  if  they  did,  they 
were  without  consideration.  3.  They  could  not  have  the  effect  to  estop  the 
respondent  from  pleading  the  bar  of  the  statute,  because  both  parties  wen 
equally  well  informed  of  all  the  facts:  Andntu  ▼.  Redlfidd^  OS  U.  S.  22B, 
239. 


Digitized  by 


Google 


Dec.  1849.]  Witt  u  Russet.  701 

Witt  v.  Russet. 

[10  HmCPBBSn,  208.] 

JuDoifSNT»  Valid  uyon  its  Facx,  can  not  bk  Intaudatid  upozr  Cbbvt- 
ORABi  and  mpersedeas,  when  it  comes  up  collaterally,  by  parol  or  other 
proof  dehors  the  proceedings. 

JnoGuxNT  Defendant,  on  Certioraki  fob  a  New  Trial,  mat  Show  bt 
Parol  that  the  judgment  was  rendered  upon  an  indorsement  of  a  note 
for  an  amount  beyond  the  jurisdiction  of  the  justice's  court  rendering  it, 
but  caa  not  show  this  on  certiorari  and  supersedeas  to  quash  the  execu- 
tion iisued  on  the  judgment. 

Wrrr  recovered  judgment  in  a  justice's  court  against  Bussey 
and  others  as  indorsers  on  a  note,  and  execution  issued.  Bus- 
sey  removed  the  case  by  certiorari  to  the  circuit  court,  where  a 
motion  to  quash  the  execution  prevailed.  Plaintiff  appealed. 
The  opinion  states  the  further  facts. 

2\imey,  for  Witt. 

Carter,  for  Bussey. 

By  Court,  Tublet,  J.  This  is  an  attempt  on  the  part  of  a  de- 
fendant in  an  execution  to  impeach  the  validity  of  the  judgment 
by  parol  proof.  He  says  his  liability  arose  out  of  an  indorse- 
ment, and  that  the  amount  is  greater  than  that  over  which  a 
justice  of  the  peace  has  jurisdiction  by  law;  the  proceedings 
before  the  justice  do  not  show  in  what  character  the  liability  of 
the  defendant  arose,  either  in  the  warrant  or  the  judgment;  but 
the  justice  is  examined  as  a  witness,  and  proves  that  it  was  as 
indorser.  This  was  illegal;  we  have  held  repeatedly  that  if  a 
judgment  be  valid  upon  its  face,  it  can  not  be  invalidated  upon 
certiorari  and  supersedeas  when  it  comes  up  collaterally,  by 
parol  or  other  proof  dehors  the  the  proceeding. 

The  circuit  judge,  then,  erred  both  in  not  dismissing  the  peti- 
tion and  in  giving  relief  upon  the  proof.  If  defendant  had 
appealed,  or  if  the  certiorari  had  been  for  a  new  trial,  and  had 
shown  a  legal  excuse  for  not  appealing,  the  relief  sought  could 
have  been  had,  for  then  there  would  have  been  a  new  trial,  and 
the  want  of  jurisdiction  could  have  been  taken  advantage  of, 
but  this  certiorari  and  supersedeas  is  not  for  a  new  trial,  but  to 
quash  the  execution. 

Judgment  reversed  and  petition  dismissed. 

JuDousNT,  Ck>LLATSRAL  Attaok  ON:  See  note  to  Thaeher  v.  Chambers,  42 
Am.  Dec.  431,  where  prior  cases  in  this  series  are  collected.  The  principal 
case  is  cited  to  the  point  that  a  judgment  not  void  on  its  face  can  not  be  at- 
tacked ooUaterally  and  shown  by  parol  to  be  a  nullity.  In  Stanteff  v.  Shafp,  1 
Heisk.  420;  Starkey  v.  nammer,  I  Baxt  442. 
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Tnft  PRINCIPAL  CASE  IS  CITED  in  Masoii  V.  Westmorektnd,  1  Head,  557,  to 
the  point  that  if  a  justice  of  tho  peace  exceed  his  jnrisdiction  by  giving  jndg- 
mcnt  against  an  indopser  for  an  amount  beyond  the  jurisdiction  of  his  court, 
tho  indorser  can  not  avail  himself  of  this  fact  by  eertwrturi  to  quash  the 
judgment  or  execution. 


Winchester  v.  Beabdik. 

[10  HDXPiiBxn,  247.] 

Where  Owe  Person*  is  Compelled  to  Pat  Monet  Which  Another  la 
Bound  by  Uiw  to  pay,  a  promise  by  the  latter  b  raised  by  law  to  reim- 
burse the  person  paying. 

Where  Person  is  Subjected  by  Legal  Process  to  Pay  Money  Which 
Another  is  bound  by  law  to  pay,  it  can  not  be  required  that  the  former 
shall  have  exhausted  every  possible  means  of  litigation,  in  resisting  the 
payment,  before  ho  shall  be  entitled  to  his  action  for  money  pnid. 

Term  "Defendants"  in  a  Justice's  Judgment  "against  the  Defend- 
ants '*  means  those  defendants  only  on  whom  process  was  served,  and 
who  were  before  tho  court. 

If  Justice's  Judgment  is  Entered  against  Axl  the  Defendants,  where 
Some  are  not  Served  with  process  and  do  not  appear,  the  judgment 
will  not  be  void  as  to  those  served,  but  only  erroneous  or  voidable,  and 
can  bo  reversed  on  writ  of  error. 

Judgment  of  Revivor  against  Executors  of  Deceased  Plaintiff  docs 
not  confer  upon  the  defendant  any  right  to  give  security  for  a  stay  of 
execution,  but  where  no  execution  has  issued  before  tho  death  of  tho 
plaintiff,  if  the  executors  consent,  the  judgment  of  revivor  may  be 
stayed  under  the  act  of  1842,  chapter  136,  section  4. 

Assumpsit.  Verdict  and  judgment  for  plaintiff.  Defendant 
appealed. 

White,  for  the  plaintiff  in  error. 
GuUd,  for  the  defendant  in  error. 

Bj  Court,  Green,  J.  This  is  an  action  brought  by  Beardin 
against  Winchester,  for  money  laid  out  and  expended  for  the 
use  of  the  defendant. 

From  the  bill  of  exceptions,  it  appeals  that  F.  L.  McDaniel, 
Alexander  Williams,  A.  R.  Wynne,  and  O.  D.  Beardin,  on  the 
twenty-ninth  of  January,  1845,  executed  their  bill  single,  due  one 
day  after  date,  to  Isaac  F.  Parker  for  two  hundred  dollars.  Mc- 
Danicl  was  the  principal,  and  Williams,  Wynne,  and  Beardin 
were  sureties  in  the  note.  On  the  second  of  February,  1846, 
Parker  brought  suit  on  the  note  against  all  the  parties,  before  a 
justice  of  the  peace.  All  the  defendants  were  served  with  pro- 
cess except  Wynne,  who  was  not  found.     The  justice  gave  jadg- 
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ment  against  the  defendants  for  one  hundred  and  nine  dollars 
and  Uurtj-fiye  cents. 

Upon  this  judgment  no  execution  issued;  *and  Pftrker,  the 
plaintiff,  died.  On  the  third  of  August,  1846,  a  Bcire  facias 
issued  to  reyive  the  judgment  in  the  name  of  the  executors  of 
Parker,  and  was  served  on  all,  except  Wynne,  who  was  not 
found.  On  the  return  of  the  8Ci./a.  the  judgment  revived,  the 
tenth  of  August,  1846;  and  the  executors  of  Parker  consenting 
that  it  should  be  stayed,  George  W.  Winchester  became  secur- 
ity for  the  stay  of  execution.  Neither  Williams  nor  Beardin, 
the  sureties  in  the  note,  were  present  at  the  time,  nor  did  they 
desire  Winchester  to  stay  the  judgment. 

After  the  stay  was  out,  execution  issued,  which  was  super- 
seded as  to  Williams,  the  twenty-fifth  of  May,  1848;  and  as  to 
Winchester,  the  third  of  June,  1848;  and  McDaniel  being  in- 
solvent, Beardin's  property  was  levied  on,  and  sold,  and  the 
execution  was  satisfied.  Beardin,  at  the  date  of  the  said  levy, 
and  sale,  resided  in  Missouri. 

Having  paid  said  judgment,  by  operation  of  the  execution, 
Beardin  brings  this  suit,  to  recover  the  amount  so  paid,  from 
the  security  for  the  stay  of  execution.  A  verdict  and  judgment 
were  rendered  for  the  plaintiff,  in  the  circuit  court,  from  which 
judgment  the  defendant  prosecutes  this  appeal  in  error  to  this 
court. 

1.  It  is  insisted  by  the  plaintiff  in  error,  that  this  is  a  volun- 
tary payment  by  Beardin;  that  if  Winchester  was  bound  to  pay 
the  money  before  Beardin  was  liable,  Beardin  should  have  su- 
perseded the  execution  and  compelled  the  plaintiff  to  make  his 
money  out  of  those  who  were  first  liable;  and  not  having  done 
so,  the  law  will  not  imply  a  contract  on  the  part  of  Winchester 
to  repay  the  money  to  him. 

By  the  act  of  1841-2,  c.  136,  sec.  1,  it  is  provided,  ''  that 
when  any  person,  or  persons,  may  be  security  or  indorser  for 
any  debtor  or  debtors,  and  said  debtor  or  debtors,  securities  or 
indorsers,  may  be  sued  and  judgment  rendered  against  them,  if 
any  person  or  persons  shall  stay  the  same  for  the  length  of 
time  given  for  the  stay  of  execution  upon  such  judgment,  such 
person  or  persons  staying  shall  be  liable,  in  default  of  the 
principal  debtor,  to  pay  the  debt  and  costs  of  said  judgment, 
and  the  original  security  or  securities,  indorser  or  indorsers, 
shall  be  exonerated  therefrom,  unless  the  principal  debtor  and 
security  in  the  replevy  shall  both  become  insolvent,  or  unless 
such  original  security  or  securities,  indorser  or  indorsers,  shall 
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Lave  specially  joined  with  such  debtor  or  debtors  in  procuring 
such  stayor." 

In  the  case  bef  6re  us  we  have  seen  that  Williams  and  Beardin 
were  original  securities  for  McDaniel;  that  neither  of  them  was 
X>resent,  or  joined  with  McDaniel,  in  procuring  Winchester  to 
become  the  stajor,  and  consequently,  by  the  above  statute, 
Winchester  was  liable  to  pay  the  debt,  in  default  of  McDaniel, 
before  Beardin,  the  original  security. 

The  effect  of  the  statute,  upon  parties  thus  situated,  is  to 
interpose  the  st^yor  before  the  original  surety;  and  to  place 
such  original  sureiy  in  the  situation  of  surety  for  the  stayor. 
For  he  is  only  to  be  liable  if  the  principal  debtor,  and  the 
stayor,  shall  both  become  insolvent.  The  plaintiff  in  error, 
Winchester,  by  failing  to  pay  this  money,  which  he  was  bound 
by  law  to  pay,  Beardin  has  been  compelled  by  process  of  law  to 
pay  it. 

In  Stoiy  on  Contracts,  section  474,  it  is  said,  **  whereone  man  is 
compelled  to  pay  money  which  another  is  hound  by  law  to  pay, 
a  promise  by  the  latter  is  raised  by  law  to  reimburse  the  person 
paying."  And  Chitty  says.  Contracts,  6th  ed.,  594,  where  the 
''plaintiff  is  compelled  to  make  a  payment  of  the  defendant's 
legal  debt,  in  consequence  of  his  neglect  or  omission  to  dis- 
charge it,  the  law  infers  that  the  defendant  requested  the 
plaintiff  to  make  the  payment  for  him,  and  gives  the  action  for 
money  paid." 

In  this  case  Beardin,  the  plaintiff  below,  has  been  compelled 
to  pay  money  which  Winchester  was  bound  by  law  to  pay;  and 
he  is  therefore  entitled  to  recover  it,  in  this  action,  for  money 
paid.  It  is  urged  that  Winchester  having  obtained  a  super- 
sedeas, by  which  the  execution  was  stopped  as  to  him;  that  fact 
was  sufficient  ground  for  Beardin  to  obtain  a  supersedeas  also, 
and  that  not  having  done  so,  his  payment  was  not  compulsory. 

We  do  not  know  upon  what  ground  Winchester's  application 
for  a  supersedeas  was  made.  How  could  Beardin  know  that 
Winchester  had  no  good  ground  to  be  released  from  his  lia- 
bility? And  if  Winchester  were  released,  as  not  being  liable  as 
stayor,  then  the  plaintiff  had  a  right  to  make  the  money  out  of 
Beardin's  property.  Certainly  Beardin  could  not  have  ob- 
tained a  supersedeas  simply  by  stating  in  his  petition  that  Win- 
chester, the  stayor,  had  superseded  the  execution  as  to  him. 
In  order  to  have  entitled  him  to  a  supersedeas,  he  would  have 
been  required  to  show  that  Winchester  was  liable  as  stayor. 

It-can  not  be  required,  that  a  party  who  is  subjected,  by  legal 
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prooeedinga,-  to  pay  ftionej,  which  another  is  bound  by  law  to 
pay,  shall  have  exhausted  eveiy  possible  means  of  litigation,  in 
resisting  the  payment,  before  he  shall  be  entitled  to  his  action 
for  money  paid. 

It  has  already  been  suggested  that  Beardin  occupied  the  rela« 
tion  of  surety  for  Winchester,  as  the  latter,  by  law,  was  pri- 
marily liable,  on  failure  of  the  original  debtor;  and  if  a  surety 
pays  money  for  his  principal,  even  without  suit,  he  may  recover 
it  in  an  action  for  money  paid. 

2.  It  is  next  insisted,  that  the  judgment  which  was  stayed  was 
void,  and  therefore,  the  stayor  incurred  no  liability.  The  argu- 
ment is,  that  the  original  warrant  was  against  Wynne,  as  .well 
as  against  McDaniel,  Williams,  and  Beardin;  that  it  was  not 
served  upon  Wynne,  but  that  judgment  was  rendered  against 
him  as  well  as  against  the  others;  and  that  being  so  rendered,  it 
is  void  as  to  Wynne,  and,  therefore,  it  is  argued  it  is  void  as  to 
all  the  parties.  In  the  first  place,  we  are  not  to  infer  from  the 
judgment  of  the  justice,  that  Wynne  was  included  in  it.  The 
justice  writes  under  the  warrant  simply,  **  judgment  against  the 
defendants  for  one  hundred  and  nine  dollars  and  thirty-five 
cents." 

By  the  word  ''  defendants,"  is  to  be  imderstood  those  persona 
only  on  whom  process  had  been  served,  and  who  were  before  the 
court.  In  the  case  of  Vaieniine  v.  Gooley,  Meigs,  618  [33  Am. 
Dec.  166],  a  sci,  fa.  was  served  on  a  paxt  of  the  heirs  only, 
and  the  record  showed  the  *'  defendants"  had  demurred,  and  the 
demurrer  was  overruled.  The  court  held,  that  this  appearance, 
and  demurrer  by  the  **  defendants,"  could  not  be  regarded  as 
an  appearance  for  those  who  were  not  served  with  process.  So 
here,  we  can  not  regard  the  word  **  defendants,"  as  used  by  the 
justice,  to  mean  others  than  those  who  were  before  him,  by  the 
service  of  process.  Especially  should  this  construction  be 
placed  on  the  word,  as  we  see  the  justice  in  issuing  the  execu- 
tion, did  not  include  the  name  of  Wynne  in  it;  which  he  would 
have  done,  if  he  had  given  judgment  against  him.  There  is, 
therefore,  no  judgment  against  Wynne. 

But  had  judgment  been  entered  against  Wynne  in  terms,  al- 
though void  as  to  him,  it  would  not  have  been  void  as  to  the 
other  defendants.  In  the  case  above  referred  to,  of  Valentine  v. 
Cooleyy  the  court  say,  '*  as  all  the  parties  were  not  before  the 
court,  the  judgment  against  the  adults  was  irregular,  and  could 
have  been  reversed  in  toto  by  writ  of  error :  2  Petersdorf ,  578,  pi.  6. 

Am.  Dbo.  Vol.  LI-45 
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But  although  erroneous,  it  "was  not  void  a&  to  those  defendanti 
■who  were  properly  before  the  court." 

The  remark  of  the  court,  in  the  case  of  DrotisdcUe  and  Bugg  v. 
Donnell,  4  Humph.  273,  must  be  understood  in  reference  to  the 
case  before  the  court.  There  hod  been  no  service  on  Bugg, 
and  ho  and  Trousdale  both  appealed.  The  only  question  \7as, 
whether  there  was  error  in  the  judgment,  as  to  Trousdale.  The 
judgmenrt  was  certainly  erroneous,  and  was  properly  reversed. 
The  court  must  not  be  understood,  by  the  words  used,  "void 
as  to  Trousdale,"  to  mean,  that  it  was  as  to  him,  a  nullity;  but 
that  it  was  voidable,  and  liable  to  be  reversed. 

3;  It  is  next  contended  that  as  the  security  for  the  stay  was 
vjntered  after  the  judgment  was  revived  by  the  executors  of 
Parker,  such  stay  was  without  authority  of  law,  and  created  no 
legal  obligation  on  Winchester  to  pay  this  money. 

The  fourth  section  of  the  act  of  1842,  before  referred  to,  pro- 
vides, **  that  in  all  cases,  where  any  justice  of  the  peace  shall 
hereafter  render  a  judgment  against  any  one  or  more  defeud- 
ants,  the  said  justice  may  receive  and  enter  security  for  the  stay 
of  said  judgment,  at  any  time  before  the  same  is  paid,  or  execu- 
tion is  issued,  with  the  consent  of  the  plaintiff  or  his  agent,  and 
such  security  shall  be  bound  in  the  same  manner  and  to  the 
same  extent,  as  if  the  judgment  had  been  stayed  within  the  time 
now  prescribed  by  law." 

In  the  case  before  us,  no  execution  had  issued  before  the 
death  of  Parker,  and  when  the  judgment  was  revived  in  the 
name  of  the  executors,  one  of  them  went  before  the  justice  of 
the  peace,  and  agreed  that  the  defendant,  McDaniel,  might  then 
stay  it,  and  upon  this  consent  of  the  executor,  Winchester  be* 
came  security  for  the  stay.  It  is  a  case  falling  precisely  within 
the  letter  of  the  statute.  It  is  no  attempt  to  stay  the  judgment 
of  revivor,  on  the  ground  of  that  judgment  conferring  any 
right  to  a  party,  then  to  give  security  for  the  stay.  If  that  were 
the  question,  the  counsel  for  the  plaintiff  in  error  would  bo  cor- 
rect. But  this  is  the  stay  by  consent  of  the  plaintiff,  of  the 
original  judgment,  before  execution  issued. 

We  think  there  is  no  error  in  this  record,  and  afiSrm  the  judg- 
ment. 

One  Cobipklled  to  Pay  the  Debt  of  Another  may  recover  from  that 
other:  City  of  Baltimore  v.  Hufjites*  Adm*r,  19  Am.  Dec.  243.  The  principal 
case  is  cited  to  this  point  iu  JIoU  v.  Davis^  3  Head,  C32;  and  CJatffin  v.  Camp- 
beU,  4  Sueed,  193. 

Tub  principal  cask  is  cited  to  the  point  that  a  judgment  may  be  valid 
as  to  one  i>erson,  althougli  voidablo  as  to  another,  in  Crank  v.  Flotrtru,  4 
Ueisk.  G31. 
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Batbon  et  al.  v.  Mubbell,  Adm'b. 

(10  HUMPBSRS,  801.] 

Admikistbatob  or  Executor  can  not  Lawfully  Rbtaik  Dkbs  Dm 
Hnc  from  the  estate  which  he  represeAts,  which  wu  barred  by  the  ittt^ 
Qte  of  limitatioiis  before  he  administered. 

Equttt.     The  opinion  states  the  case. 

Thcmpsan  and  Shackelford^  for  the  complainants. 

Mun/ord  and  Eobb,  for  the  defendant. 

By  Court,  Tuelet,  J.  Some  time  in  the  month  of  May, 
1846,  Agnes  Johnson  died  in  the  county  of  Dickson,  state  of 
Tennessee,  and  Thomas  Murrell  administered  upon  her  estate; 
and  at  the  October  term,  1846,  of  the  circuit  court  of  the  county, 
filed  his  bill,  ex  parte,  alleging  that  the  perishable  property  bo- 
longing  to  the  estate  was  not  sufficient  to  pay  the  debts  of  the 
estate;  and  asking  a  decree  to  sell  two  negroes  belonging  to  it, 
for  that  purpose.  A  decree  was  given  by  the  circuit  court  to 
that  effect.  And  the  complainant,  the  heirs  at  law  and  dis- 
tributees of  the  said  Agnes,  file  this,  their  bill,  to  restrain  a  sale 
of  the  negroes  under  the  decree,  upon  the  alleged  ground,  that 
there  are  no  debts  due  from  the  estate  to  make  it  necessary  to 
sell  the  negroes;  and  that  the  attempt  to  do  so  by  the  adminis' 
trator  is  a  fraud  upon  their  rights. 

It  appears  from  the  proceedings  in  the  case,  that  there  are  no 
debts  of  the  estate,  requiring  a  sale  of  the  negroes,  unless  cer- 
tain demands  of  the  administrator  against  the  estate,  in  his  own 
right,  are  to  be  so  regarded;  and  it  is  insisted  that  they  are  not; 
because  they  are  barred  by  the  statute  of  limitations;  to  which 
it  is  replied,  that  an  executor  or  administrator  is  not  bound  to 
plead  the  statute  of  limitations;  and  that  therefore  he  may  re- 
tain for  his  own  debts,  though  they  be  barred  by  the  statute; 
and  of  course  may,  if  need  be,  file  his  bill  for  a  sale  of  negroes, 
under  the  statute  in  such  case  made  and  provided. 

Then  the  only  question  presented  for  our  consideration  is, 
whether  an  executor  or  administrator  can  lawfully  retain  a  debt 
due  him  from  the  estate  which  he  represents,  which  was  barred 
by  the  statute  of  limitations,  before  he  administered.  And  we 
are  very  clear  that  he  can  not,  upon  unquestionable  principles 
of  right  and  wrong. 

It  is  not  intended  to  be  questioned,  that  an  exeoulor  or  ad- 
ministrator  is  not  bound  to  plead  the  statute  of  limitations,  to 
an  action  commenced  against  him  by  a  creditor  of  the  estate; 
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for  he  may  know  that  the  debt  is  a  just  one,  and  that  it  ought 
in  foro  c<ni9cierUioe  to  be  paid,  though  it  be  barred  by  the  stat- 
ute; and  representing  the  estate  in  the  place  of  the  deceased, 
being  bound  morally  and  legally  for  its  proper  protection,  and 
having  no  interest  in  the  debt  sued  for,  there  can  be  no  reason- 
able supposition  that  he  will  collude  with  the  creditor  to  defraud 
it;  and  therefore  it  is  considered  perfectly  safe,  to  let  him  rely 
upon  the  statute  of  limitations  or  not,  at  his  own  discretion,  as 
the  deceased  himself  could  have  done  had  he  been  alive. 

But  very  different  is  it,  when  he  himself  seeks  to  charge  the 
estate  with  his  own  debt  which  is  barred  by  the  statute  of  lim- 
itations; his  position  then  becomes  antagonistic  to  the  estate; 
and  other  creditors  and  the  distributees  are  the  persons  to  judge 
as  to  the  propriety  of  resisting  his  claim  upon  the  ground  that 
it  is  barred  by  the  statute;  and  this  they  may  do  upon  a  bill  to 
settle  the  estate,  or  as  in  the  present  case,  to  prevent  the  sale  of 
negro  property,  upon  an  application  to  sell  it  for  the  payment 
of  such  debt;  or  in  the  case  of  creditors  by  setting  it  up  as  a 
defense  against  a  retainer,  upon  the  plea  of  fully  administered. 

A  contrary  principle  would  never  do;  men  can  not  be  trusted 
with  such  a  high  fiduciary  power,  to  be  exercised  by  them  in 
cases  affecting  their  own  claims;  the  necessary  consequence 
would  be,  that  they  never  would  fail  to  pay  their  own  debts 
barred  by  the  statute,  no  matter  how  iniquitous  it  might  be  not 
to  set  up  the  defense;  and  it  would  become  a  matter  of  struggle, 
with  every  creditor  upon  whose  claims  the  statute  was  operative, 
for  the  administration  of  the  estate,  with  the  sole  view  of  saving 
his  debt. 

There  is  no  adjudged  principle  of  law  permitting  such  thing, 
and  there  never  should  be.  Let  the  creditor  whose  claims  are 
barred  by  the  statute,  permit  the  administration  to  go  into  other 
hands;  then  he  can  be  met  at  arm's  length  by  an  adversary,  who 
can  properly  represent  the  estate;  if  he  can  satisfy  him  that  the 
bar  of  the  statute  ought  not  in  conscience  to  be  taken  advan- 
tage of,  well  and  good;  he  can  then  get  his  debt;  more  than 
this  he  ought  not  to  claim. 

In  the  case  of  Tebbs  v.  Carpenter,  1  Madd.  298,  under  the 
common  decree  in  an  administoition  suit,  a  creditor  applied  to 
prove  a  debt  barred  by  the  statute  of  limitations;  and  the  execu- 
tor refusing  to  interfere,  the  plaintiff,  as  residuary  legatee,  in- 
sisted  upon  setting  up  the  statute;  and  Sir  John  Leach,  M.  B., 
held  that  it  was  competent  for  the  complainant,  or  any  other 
person  interested  in  the  fund,  to  take  advantage  of  the  statute 


Digitized  by 


Google 


Dec.  1849.]  Williams  v,  Allen.  709 

'before  the  master,  notwithstanding  the  refusal  of  the  ezeoutor; 
and  this  decision  was  confirmed  by  Lord  Ohancellor  Brougham 
upon  appeal.  , 

This  is  a  much  stronger  case  than  the  one  now  under  consid- 
eration, for  who  can  doubt,  if  the  chancellor  permitted  a  person 
interested  in  the  fund  to  stop  a  creditor  barred  bj  the  statute  of 
limitations,  when  the  executor  refused  to  do  it,  that  he  would 
much  more  readily  have  permitted  him  to  stop  the  executor  him- 
self,  in  an  attempt  to  charge  the  fund  with  his  own  debt  barred 
by  the  statute? 

We  therefore  reverse  the  decree  of  the  chancellor  in  this  case, 
and  give  the  relief  asked  by  the  complainants. 

Statute  of  Limitations  dobs  not  ,  Run  against  AniONreTRATOB's 
Claim  against  his  intestate's  estate,  because  he  can  not  sae  himself:  State  v. 
Beigart,  39  Am.  Dec  628. 

Thb  psincifal  cask  is  cited  and  approved  in  Bym  v.  Itendng,  3  Head, 
663;  Wharton  v.  Marherry,  3  Sneed,  607;  Harruon  v.  Henderson,  7  Heisk. 
335.  It  seems  that  the  statute  extends  to  all  cases  where  the  fall  time  to 
fonn  the  bar  of  the  statute  is  permitted  to  expire  before  the  administrator  or 
executor  makes  known  his  claim  and  intention  to  retain  it:  Wharton  ▼.  Mar- 
berry,  3  Sneed,  607;  Bym  v.  Fleming,  3  Head,  663;  Harrieon  ▼.  Hendermm^ 
7  Heisk.  835. 


WiLLiAHB  V.  Allen  et  aju 

(10  HOMFHaBTS,  837.] 

No  Sale  or  Psbsonal  Pbopertt  is  Complete  so  as  to  vest  an  immediate 
right  of  property  in  the  buyer,  so  long  as  anything  remains  to  be  done 
as  between  the  buyer  and  seller;  hence  where  a  person  bargained  for  soms 
coin  in  pens  on  the  bank  of  a  river,  at  one  dollar  per  barrel,  to  be  subse- 
quently measured,  and  the  com  is  destroyed  by  flood  before  being  meas- 
ured, the  lots  must  fall  on  the  seller,  and  the  purohaaer  may  recover 
money  advanced  upon  the  price. 

ASSUMPSIT.    The  opinion  states  the  case. 

J.  0.  OuUd,  for  the  plaintiff. 

Baldridge  and  Head,  for  the  defendants. 

By  (Tonrt,  McEnnnnr,  7.  It  appears  from  the  biU  of  excep- 
tions in  this  case,  that  in  the  latter  part  of  the  year  1847,  the 
plaintiff  bargained  with  the  defendants  for  the  purchase  of  a 
quantity  of  com.  Previous  to  the  purchase,  the  com  had  been 
put  up  in  pens,  on  the  bank  of  Bledsoe's  creek,  near  its  junction 
^vith  Cumberland  river.  The  bargain  was  for  all  the  com  in 
the  pens,  at  the  price  of  one  dollar  per  barrel;  and  the  quantity 
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not  being  then  known,  was  to  be  ascertained  afterwards  by 
actual  measurement.  It  does  not  appear  that  any  time  was 
fixed  either  for  the  measurement  of  the  com,  or  payment  of 
the  price.  In  the  month  of  December,  1847,  before  the  com 
was  measured,  it  was  swept  off  by  a  flood,  and  wholly  lost. 
It  appears  from  the  proof  that,  after  the  purchase,  the  plaintiff 
assumed  to  be  owner  of  said  com;  and  forbade  an  officer  to  leyy 
upon  it  as  defendant's  property,  stating,  that  it  belonged  to 
him,  that  he  had  bought  it  and  paid  part  of  the  price,  and  was 
to  pay  the  balance  on  his  return  from  market.  On  the  other 
hand,  there  is  proof  that  when  the  flood  began  to  threaten  the 
loss  of  the  com,  the  defendant,  Robert  Allen,  applied  to  some 
of  the  witnesses  to  aid  him  in  saving  it,  "  and  called  it  his  com 
at  the  time."  The  witness  Mathews  heard  a  conversation  be- 
tween plaintiff  and  defendant,  Robert  Allen,  some  time  after 
the  contract  for  the  purchase  of  the  com.  Defendant  '*  wished 
plaintiff  to  let  him  have  a  horse  in  part  pay  for  the  com;  plaint 
iff  told  him  that  the  com  was  not  measured  and  delivered  to 
him,  and  he  was  not  bound  to  pay  until  that  was  done;  yet  to 
accommodate  him,  he  would  let  him  have  the  horse.*' 

It  further  appears  from  the  proof,  that  between  the  time  of 
the  contract  and  the  loss  of  the  com,  plaintiff  let  the  defend- 
ants have  a  horse,  some  pork,  and  a  small  amount  of  money, 
towards  the  payment  of  the  price  of  said  com,  to  recover  back 
the  value  of  which  the  present  suit  vms  brought. 

On  the  trial  in  the  circuit  court,  the  judge  instructed  the 
jury:  "  That  if  the  plaintiff  bought  a  parcel  of  com  from  de- 
fendants, which  was  in  pens,  separate  and  distinguishable  from 
all  other  com,  at  the  price  of  one  dollar  per  barrel;  and  there 
was  nothing  to  be  done  by  defendants  but  to  measure  it  with 
plaintiff,  and  deliver  it,  the  property  in  the  com  vested  uncon- 
ditionally in  the  plaintiff,  and  the  risk  was  of  course  his." 

This  instruction,  we  think,  was  incorrect.  The  general  princi- 
ple is  well  established,  that  no  sale  is  complete,  so  as  to  vest  an 
immediate  right  of  property  in  the  buyer,  so  long  as  anything 
remains  to  be  done,  as  between  the  buyer  and  seller. 

Where  goods  ore  sold  by  number,  weight,  or  measure,  so  long 
as  the  specific  quantity  or  measure  is  not  separated  and  identi- 
fied, the  sale  is  not  completed,  and  the  goods  are  at  the  risk  of 
the  seller:  Story  on  Con.,  sec.  800.  The  contract  may  be 
complete  and  binding  in  other  respects,  but  the  property  in  the 
goods  remains  in  the  vendor,  and  they  are  at  his  risk,  if  any  act 


Digitized  by 


Google 


Dec.  1849.]  Williams  v.  Allen.  711 

is  to  be  done  by  him  before  delivery,  either  to  distingaiBh  the 
goods  or  ascertain  the  price  thereof:  Ch.  Con.  375,  note  1. 

Though  the  subject-m&tter  of  the  contract  be  clearly  ascer* 
tained,  yet  if  the  price  can  not  be  calculated  until  the  parties 
have  weighed  the  goods,  no  property  therein  passes  to  the  buyer 
till  such  act  be  done:  Simmons  v.  Swift,  6  Bam.  &  Cress.  857; 
Ch.  Con.  377. 

Where  several  bales  of  skins  (stated  in  the  contract  to  contain 
five  dozen  in  each  bale)  were  sold  at  a  certain  sum  per  dozen,  but 
it  was  the  duty  of  the  seller  to  count  over  the  skins,  to  see  how 
many  each  bale  actually  contained,  and  before  doing  so  they 
were  consumed  by  fire.  Lord  Ellenborough  and  Sir  James 
Mansfield  held  that  no  action  could  be  maintained  against  the 
purchaser  for  the  value  of  the  skins;  and  that  the  loss  fell 
entirely  upon  the  seller:  Zagwry  v.  Fumell,  2  Camp.  242;  see 
also  Hanson  v.  Meyer,  6  East.  614;  Bugg  v.  Minett,  11  Id.  210; 
Simmons  v.  Svnft,  5'Bam\  &  Cress.  857. 

And  a  mere  assumption  of  ownership  or  control  by  the  pur- 
chaser, will  not  be  sufiicient  evidence  of  a  delivery.  At  most,  it 
affords  merely  a  presumption  of  delivery,  which  may  be  repelled 
by  evidence  showing  that  the  title  remained  in  the  vendor. 

The  foregoing  authorities,  which,  we  think,  lay  down  the  law 
correctly,  clearly  show,  that  the  circuit  judge  erred  in  directing 
the  jury,  that  the  property  in  the  com  in  question  was  vested  in 
the  plaintiff,  notwithstanding  the  failure  of  the  defendants  to. 
measure  and  deliver  it.  On  the  contraiy,  by  reason  of  their 
failure  to  do  so,  the  right  of  property  remained  unaltered;  and 
consequently  the  risk  and  loss  were  exclusively  theirs. 

The  judgment  will  be  reversed. 

In  Sales  or  Pxbsonal  Pbopebtt,  iw  Anttbiko  Ebmaiivs  to  bx  Dons  be- 
tween the  parties  to  put  the  articles  in  a  deliverable  state,  the  contract  is 
not  complete,  and  the  property  does  not  pass:  PUcuanU  v.  Pendleton,  18  Am. 
Dec  726;  bur  d'^livery  by  a  vendor  is  sufficient  where  all  has  Deen  done  by 
him  that  he  may  do,  though  something  remains  to  be  accomplished  by  the 
vendee:  Hunt  v.  Thmrman,  40  Id.  683.  The  principal  case  is  dted  and 
approved  in  Band  v.  Oreenwald,  4  Heisk.  460. 
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Callahan  v.  Pattbbson  et  al. 

(4  TWLAB,  61.] 

loin's  Skpabats  Pbopsrtt.—Equity  will  hot  Dscreb  Spsomo  Pk»> 
fOBMAKCK  of  a  contract  for  the  sale  of  the  wife**  eepante  property  when 
the  bond  for  title  was  not  acknowledged  by  her  in  the  manner  prescribed 
by  law,  although  this  was  owing  to  her  sickness,  and  part  of  the  consid- 
eration was  a  debt  due  from  her  before  marriage. 

pRnrr  Examikatiov  of  Wira  Apart  from  hkk  Husbaitd  is  indiipen- 
sable  to  the  oooTeyanoe  of  her  separate  property. 

BKPAR4TS  Pbopebtt  OF  Wifx  IS  LiABLB  FOB  HER  Dkbts  Contracted  before 
oorerture. 

Husband  is  Bound  to  Support  his  Wifx  out  of  ins  Own  Propertt, 
if  able  to  do  so,  without  resorting  to  her  separate  property. 

If  Husband  is  not  Able  to  Support  his  Wife  and  her  children,  her 
separate  property  may  be  resorted  to  and  made  liable  for  that  purpose. 

Where  Jubt  has  been  Waived,  the  Judge  is  SuBtmruTED  to  the 
same  attributes  that  would  have  been  vested  in  a  jury. 

Teansfer  BY  Wife  of  her  Sepa&ate  Pbopebtt,  under  the  forms  pre- 
scribed by  law,  will  pass  all  her  rights  to  the  property,  unsupported  by 
a  consideration,  inuring  to  her  benefit.  Per  Hemphill,  C.  J.,  and 
Wheeler,  J.    Liscomb,  J.,  doubted. 

SpEomo  performance  of  contract  for  sale  of  land.  The  peti* 
tion  sets  out  the  purchase  of  the  land;  that  it  was  the  separati 
property  of  the  wife;  that  part  of  the  purchase  price  was  applied 
to  an  antenuptial  debt  of  the  wife,  and  the  balance  for  necessa- 
ries furnished  her  after  her  marriage;  that  the  defendant  James 
D.  Patterson  and  his  wife  executed  a  penal  bond  to  make  good 
title  to  the  land ;  that  owing  to  the  sickness  of  the  wife,  and  the 
distance  to  a  notary,  it  was  not  acknowledged  by  her;  that  shs 
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died,  leaving  the  minor  defendant,  Robert  Patterson,  her  onlv 
offispring;  that  the  defendant  James  D.  was  a  poor  man,  and 
not  able  to  respond  in  damages  for  the  breach  of  the  bond.  The 
answer  admitted  the  facts  alleged,  in  the  petition,  but  denied 
that  they  were  sufficient  to  entitle  the  plaintiff  to  a  decree  in  his 
favor.    Judgment  for  defendants;  plaintiff  appealed. 

Vanderlip  and  Oordon,  for  the  appellant. 

No  coimsel  for  the  defendants. 

By  Court,  Lipscomb,  J.  The  first  question  presented  for  our 
consideration  is,  Can  the  specific  relief  prayed  in  the  petition  be 
granted?    Second.  Is  the  petitioner  entitled  to  any  relief? 

It  seems  to  have  been  a  favorite  object  with  the  framers  of  our 
constitution,  to  secure  to  the  wife  her  separate  property;  and  in 
the  nineteenth  section  of  the  general  provisions  they  have  pro- 
vided, that  all  "  property,  both  real  and  personal,  of  the  wife, 
ov^ned  or  claimed  by  her  before  marriage,  and  that  acquired 
afterwards  by  gift,  devise,  or  descent,  shall  be  her  separate 
property;  and  laws  shall  be  passed  more  clearly  defining  the 
rights  of  the  wife,  in  relation  as  well  to  her  separate  properly  as 
that  held  in  common  with  her  husband."  The  first  legislation 
on  this  subject,  under  the  constitution,  will  be  found  in  the  act 
of  the  first  state  legislature,  entitled  an  act  defining  the  mode  of 
conveying  property  in  which  the  wife  has  an  interest.  It  pro- 
vides, **  where  a  husband  and  his  wife  have  signed  and  sealed 
any  deed  or  other  vmting  purporting  to  be  a  conveyance  of  any 
estate  or  interest  in  land,  slave  or  slaves,  or  other  effects,  the 
separate  property  of  the  wife,  or  of  the  homestead  of  the  family, 
or  other  property  exempted  by  law  from  execution,  if  the  wife 
appear  before  any  judge  of  the  supreme  or  district  court,  or 
notary  public,  and,  being  privily  examined  by  such  officer,  apart 
from  her  husband,  shall  declare  that  she  did  freely  and  willingly 
sign  and  seal  the  said  writing,  to  be  then  shown  and  explained 
to  her,  and  wishes  not  to  retract  it,  and  shall  acknowledge  the 
said  deed  or  writing,  so  again  shown  to  her,  to  be  her  act; 
thereupon  said  judge,  or  notary,  shall  certify  such  privy  exam- 
ination, acknowledgment,  and  declaration,  under  his  hand  and 
seal,  by  certificate  annexed  to  said  writing,  to  the  following 
effect  or  substance/'  etc. 

It  is  manifest  that  the  contract  has  not  been  executed  and 
authenticated  in  the  mode  required  by  the  act  of  the  legislature 
just  cited,  to  create  any  binding  obligation  on  the  wife,  or  to 
justify  this  court  in  divesting  her  heir  of  title  in  his  mother't 
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land.  But  we  are  asked  to  give  an  equitable  construction  to  the 
act,  and  to  consider  that  as  done,  that  was  intended  by  the  par- 
ties to  be  done,  in  the  face  of  and  in  contravention  of  an  express 
statute.  We  disclaim  any  right  so  to  contravene  and  nullify 
such  statute;  up  to  the  last  moment,  and  even  when  about  to 
acknowledge  the  contract,  according  to  the  statute,  she  has  a 
right  to  retract  and  repudiate  it.  This  statute,  even  when 
strictly  observed,  affords  but  a  flimsy  protection  to  the  separate 
property  of  the  wife.  Such  is  the  influence  the  husband  ac- 
quires over  the  wife  that,  however  worthless  and  profligate  he 
may  be,  he  would  be  able,  generally,  to  procure  her  assent  to 
transfer  her  property,  with  all  forms  required  by  the  statute; 
and  the  proceeds  would  be  spent  by  him  in  riot  and  debauch,  if 
so  inclined. 

It  may  well  be  questioned,  however,  if  a  transfer,  with  the 
forms  required,  would  pass  all  her  rights  in  the  property  so 
transferred,  unsupported  by  a  consideration  inuring  to  her  ben-, 
eflt.  It  seems  to  me,  that  the  spirit  of  the  constitution,  in  giv- 
ing and  securing  whatever  separate  property  she  may  own, 
would  be  entirely  defeated,  if  her  property  could  be  conveyed, 
without  her  receiving  the  benefit.  Such  a  construction  would 
not  be  repugnant  to,  nor  inconsistent  with,  the  provisions  of 
our  statute;  because,  when  necessary  to  be  sold  for  her  benefit, 
the  statute  would  afford  the  requisites,  to  be  observed  in  such 
transfer.  I  do  not  wish  to  be  understood,  as  deciding  this  last 
question,  as  it  is  not  embraced  in  this  case,  nor  necessary  to  a 
decision.  I  have  only  referred  to  it,  in  connection  with  the 
point  arising  on  the  contract  sought  to  be  enforced,  for  the  pur- 
pose of  eliciting  investigation,  on  a  question  believed  to  be  en- 
titled to  great  consideration. 

We  will  next  consider,  whether  the  plaintiff  is  entitled  to  any 
relief  under  his  petition.  We  will  lay  down  three  propositions 
that  will  have  a  bearing  on  the  question  we  are  discussing;  and 
they  are  believed  to  be  incontrovertible:  1.  That  the  separate 
property  of  the  wife  is  liable  for  her  debts,  contracted  before 
coverture;  2.  That  the  husband  is  bound  to  support  his  wife, 
out  of  his  own  property,  if  able  to  do  so,  without  resorting  to 
her  separate  property;  3.  That  if  the  husband  is  not  able  to 
support  his  wife,  and  her  children,  her  separate  property  may 
be  resorted  to,  and  made  liable  for  that  purpose. 

For  authorities  to  support  these  propositions,  see  Smith  v, . 
Foythress,  2  Fla.  93  [48  Am.  Dec.  176];  Smith  v.  Kane,  2  Paige, 
803;  Cater  v.  Eveleigh,  4  Desau.  20  {6  Am.  Dec.  696];  DmT  v. 
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Lovoyer^  2  McOord  Ch.  869.  Under  the  first  proposition,  it  is 
found  from  the  petition,  and  the  evidence,  that  a  debt  of  twenty 
dollars,  incurred  by  the  wife  before  coverture,  was  paid,  as  a 
part  of  the  consideration  of  the  contract.  Consequentiy,  that 
amount  could  claim  satisfaction  out  of  her  separate  property, 
if  proved  to  the  satisfaction  of  the  court  below.  Under  the 
second  proposition,  the  evidence  is  far  from  satisfactory.  It  is, 
that  he  was  a  very  poor  man.  This  is  too  vague  and  indefinite; 
t.he  wants  of  poor  pebple  are  quite  limited,  and  they  are  not  apt, 
either  to  indulge  in  extravagances,  or  wish  to  do  so. 

The  issue  to  be  inquired  into,  from  the  evidence,  is,  whether  he 
was  able  to  support  his  vnfe  and  children,  after  marriage;  and 
this  should  be  answered  in  the  affirmative,  or  the  negative;  if 
answered  in  the  negative,  then,  under  the  third  proposition,  it 
would  follow,  that  the  separate  property  of  the  wife  would  be 
held  liable  for  the  necessary  support  of  herself  and  her  child. 
The  testimony,  as  to  furnishing  these  necessaiy  supplies,  by  the 
proceeds  of  the  contract,  is  as  vague  and  indefinite  as  to  the 
ability  of  the  husband  to  support  her  and  her  children,  by  his 
own  means.  The  petition  does  not  disclose  the  amount  of  the 
consideration  for  the  contract,  nor  the  amount  applied  to  the 
necessities  of  the  vnfe;  nor  does  it  appear,  from  the  evidence. 
This  ought  certainly  to  have  been  averred  and  proved.  If  these 
facts  had  been  shown,  so  far  as  appropriated  to  the  previous 
debts  bf  the  wife,  before  coverture,  her  property  would  be  lia- 
ble; and,  so  far  as  appropriated  to  her  absolute  necessities,  if 
the  inability  of  the  husband  had  been  found,  the  separate  prop- 
erly would,  also,  have  been  liable  to  pay.  But,  the  testimony 
was  not  certain,  as  to  any  necessary  fact,  but  the  twenty  dollars, 
for  a  debt  before  coverture.  Now,  if  the  evidence  had  been 
offered  to  a  juiy,  to  support  the  facts  essential  to  a  recovery,  and 
they  had  found  a  verdict  for  the  defendant,  could  the  verdict  be 
set  aside  in  this  court,  by  the  observance  of  anything  like  uni- 
formity and  consistency  in  our  decisions  ?  It  has  been  before 
said  that  nothing  was  proved,  with  anything  like  certainty  to  a 
common  intent,  but  the  appropriation  of  the  twenty  dollars;  and 
as  the  amount  of  the  consideration  money  was  neither  averred 
nor  proved,  might  not  the  jury  have  fairly  inferred,  that  this 
sum  being  so  inadequate  for  the  one  hundred  and  sixty  acres  of 
land,  cast  a  shadow  on  the  whole  transaction,  that  justified  them 
in  discrediting  the  evidence,  and  concluding  that  the  contract 
was  vdthout  consideration?  If  we  believe  that,  from  the  evi« 
donee,  such  would  have  been  the  legitimate  conclusion  of  the 


Digitized  by 


Google 


716  Callahan  v.  Pattebsoit.  [Texas, 

jury,  we  can  not  say  that  the  judgment  in  the  case  was  oontiaiy 
to  evidence;  because,  a  jury  being  waived,  the  judge  was  substi- 
tuted to  the  same  attrilmtes  that  would  have  been  vested  in  the 
jury.  The  extent  of  the  liability  of  the  husband,  on  his  bond, 
is  not  adjudicated,  because  we  have  not  believed  it  presented  bj 
the  record.  Whatever  rights  the  plaintiff  may  have  against  him, 
can  be  tairlj  adjudicated,  in  a  case  where  that  liability  is  as- 
serted, and  sought  to  be  enforced.  The  judgment  is  aflSrmed, 
without  prejudice  to  the  plaintiff.  If  he  has  good  cause  of  ao- 
ticr.  and  grounds  to  subject  the  separate  property  of  the  vnfe, 
those  rights  can  be  asserted  in  another  action. 

Hemphill,  C.  J.  I  dissent  from  the  proposition  which  ques- 
tions whether  a  transfer  by  a  wife,  of  her  separate  property, 
under  the  forms  prescribed  by  the  statute,  would  pass  all  her 
rights  to  the  property,  unsupported  by  a  consideration,  inuring 
to  her  benefit.  The  statute  expressly  declares  that  such  convey- 
ance shall  pass  all  her  right,  title,  and  interest,  therein  conveyed; 
and  I  am  not  apprised  of  any  rule,  or  principle  of  law  or 
equity,  by  which  an  exception  is  made  to  this  general  provision. 

The  rule  seems  to  be,  that,  the  conveyance  of  the  feme  covert, 
made  under  the  forms  of  law,  of  her  separate  property,  is  as 
valid  as  if  made  by  h/eme  sole,  or  other  person  having  capacity 
in  law  to  contract;  and  its  effect  can  be  avoided  only  by  show- 
ing mistake,  fraud,  or  duress:  Bein  v.  Eealh,  6  How.  241. 
The  purchaser  has  no  concern  with  the  investmept  of  the  pro- 
ceeds of  the  sale.  Their  misapplication  may  raise  an  equity 
against  the  husband,  which,  in  proper  cases,  will  be  enforced 
out  of  his  estate;  but  this  will  not  invalidate  the  conveyance,  as 
in  favor  of  the  purchaser.  The  powers  of  femes  covert  over  theiv 
separate  estate,  created  by  law,  and  over  its  disposal,  when  at  • 
tempted  in  the  mode  pointed  out  by  the  statute,  and  their 
powers,  as  defined  by  the  doctrines  of  equity  jurisprudence, 
over  their  separate  estates,  created  by  deed,  have  been  discussed, 
to  some  extent,  in  the  case  of  Cartwrighi  v.  HoUis  and  Wife,  5 
Tex.  152,  and  HoUiB  and  Wife  v.  Frarifois  and  Border,  Id.  195 
[post],  decided  at  this  term;  and  to  them  I  refer  for  a  more  full 
exposition  of  my  views,  touching  the  point  raised  by  the  propo- 
sition in  question. 

Wheeleb,  J.  I  concur  vdth  the  chief  justice  upon  the  point 
presented  in  his  opinion,  in  this  case,  and  in  the  reference  to 
the  opinion  of  this  court,  in  the  cases  cited;  in  which,  also,  J 
fully  concur. 

Judgment  afiirmed. 
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Po¥rEB  OF  Fkmk  Covert  over  h£R  Separate  Estate:  See  note  to  Thonuu 
V,  Folioellj  30  Am.  Dec.  233-241,  where  the  subject  is  discnased. 

Liabilitt  or  Separate  Property  ov  Feme  Covert  tor  her  Debts:  See 
note  to  Evring  v.  Smith,  5  Am.  Dec.  589-593;  also  note  to  Thomas  t.  FolweU^ 
aO  Id.  233-241. 


MCTOFKTiTi  V.  ZiMlfEBMAN. 

14  Tms,  75.] 

ImrmucTioK  must  be  Understood  in  Betsrencs  to  the  Issue  and  Eti* 
DENCE  in  the  case.  The  words  employed  must  be  taken  in  their  ordinary 
aLd  popular  acceptation. 

Iv  Party  Intentionally  Misrepresents  Material  Fact,  or  produces  a 
false  impression  by  words  or  acts,  iu  order  to  mislead  or  obtain  an 
undue  advantage,  it  is  a  case  of  manifest  fraud. 

Any  Intentional  Misrepresentation  or  Concealment  op  Material 
Facts  in  the  making  of  a  contract,  in  cases  in  which  the  parties  have  not 
equal  access  to  the  means  of  information,  will  vitiate  and  avoid  the  con- 
tract, and  it  is  immaterial  whether  the  misrepresentation  be  made  on  the 
sale  of  real  or  personal  property,  or  whether  it  relates  to  the  title  to  land 
or  some  collateral  thing  attached  to  it. 

Where  Party  Makes  Mlsrepresentation  of  Fact,  supposed  to  be  pecu- 
liarly within  his  knowledge,  whether  he  knew  it  to  be  Jalse  or  made 
the  assertion  without  knowing  whether  it  was  true  or  false,  is  wholly 
immaterial. 

Bulb  op  Caveat  Emptor  does  not  Apply  where  one  party  to  the  contract 
entered  into  it  by  reason  of  the  false  and  fraudulent  representations  of 
another  who  is  supposed  to  possess  superior  means  of  information. 

Owner  of  Premises  must  be  Supposed  to  be  Peculiarly  Cognizant  of 
Quantity  of  Land  fit  for  cultivation  in  a  tract  which  he  undertakes 
to  sell  or  lease.  And  a  stranger  coming  to  buy  or  lease  has  both  a  nat- 
oral  and  proper  Hght  to  look  to  him  for  such  information  and  to  expect 
the  truth. 

Every  Person  Reposes,  at  his  Peril,  in  the  Opinion  of  Others,  when 
he  has  equal  opportunity  to  form  and  exercise  a  correct  judgment  of  his 
own. 

When  Misrepresentation  is  Made  by  Vendor  as  to  the  Quantitt 
OF  Land,  though  innocently,  the  right  of  the  purchaser  is  to  have  what 
the  vendor  can  convey,  with  an  abatement  out  of  the  purchase  money 
for  so  much  as  the  quantity  falls  short  of  the  representation. 

Lessee  of  Land  has  Eight  to  Abandon  and  Avoid  the  Lease  alto- 
gether, or  remain  upon  and  cultivate  the  land  actually  oonyeyed  and 
have  an  abatement  of  the  price  pro  tanto  the  deficiency,  where  the  lessor 
fraudulently  misrepresented  the  quantity. 

DiFENDAirr  IS  NOT  Estopped  from  Denying  that  Anything  is  Due  from 
him  to  plaintiff  by  his  declarations  at  the  tixde  of  making  his  last  pay- 
ment that  *'he  did  not  admit  the  justice  of  the  claim,  but  would  pay 
raiber  than  go  to  law,"  and  asked  further  time  on  the  balance  stipulated 
in  the  contract. 
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Suit  for  two  handred  and  twenty-five  dollars,  balance  dae  on 
a  written  agreement.  Defendant  admitted  the  agreement,  but 
alleged  that  he  was  induced  to  make  it  by  the  fraudnlent  repre- 
sentations of  plaintiff.  The  evidence  showed  two  payments 
made  on  the  agreement,  one  after  the  expiration  of  the  agree- 
ment or  lease;  that  the  defendant  then  complained  of  the  plaint- 
iff, and  said  he  had  been  advised  not  to  pay  the  rent,  and  did 
not  admit  the  justice  of  the  claim,  but  said  he  would  pay  rather 
than  go  to  law,  and  asked  further  time  on  the  balance  stipu- 
lated in  the  contract.  Judgment  for  defendant;  plaintiff  ap- 
pealed. 

Leuris  and  Rivers,  for  the  appellant. 

OiUespie,  for  the  appellee. 

By  Court,  Whebleb,  J.  It  is  insisted,  on  behalf  of  the 
appellant,  that,  the  court  erred  in  the  instruction  to  the  jury, 
and  that  the  verdict  was  not  warranted  by  the  evidence. 

The  instruction  given  must  be  understood  in  reference  to 
the  issue  and  evidence  in  the  case.  The  defense  relied  on  was 
the  fraudulent  misrepresentation  of  the  plaintiff  in  respect  to 
the  quantity  of  land,  within  the  rented  premises,  in  a  good  con- 
dition for  cultivation.  The  issue  was  as  to  this  alleged  fraud 
and  deception,  and  to  this  point  the  evidence  was  directed.  The 
charge  then  must  be  understood  as  having  had  an  especial  and 
direct  reference  to  this  issue,  and  the  evidence  respecting  it. 
The  words  employed  must  be  taken  in  their  ordinary  and  popu- 
lar acceptation.  And,  thus  understood,  the  instruction  was,  in 
effect,  that  if  the  plaintiff  had  induced  the  defendant  to  enter 
into  the  contract,  by  fraudulent  misrepresentations,  by  which 
the  latter  had  been  deceived  to  his  prejudice,  the  plaintiff  was 
entitled  to  recover  only  the  actual  value  of  the  rented  premises; 
otherwise,  he  was  entitled  to  recover  the  full  amount  contracted 
for,  less  the  payments  previously  made.  This  instruction  af» 
applied  to  the  case  in  evidence  was,  it  is  conceived,  correct.  If 
the  party,  says  Story,  intentionally  misrepresents  a  material 
fact,  or  produces  a  false  impression  by  words  or  acts,  in  order 
to  mislead,  or  obtain  an  undue  advantage,  it  is  a  case  of  manifest 
fraud:  Story's  Eq.  Jur.,  sec.  192.  It  is  a  rule  in  equity,  that  all 
the  material  facts  must  be  known  to  both  parties,  to  render  the 
agreement  just  and  fair  in  all  its  parts:  2  Kent's  Com.  491. 
And  if  there  be  any  intentional  misrepresentation  or  conceal- 
ment  of  material  facts,  in  the  making  of  a  contract,  in  cases 
in  which  the  parties  have  not  equal  access  to  the  meaps  of 
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information,  it  will  vitiate  and  avoid  the  contract:  Id.  482; 
Latory  v.  Pinson,  2  Bailey,  824  [23  Am.  Dec.  140J.  It  is  imma- 
terial whether  the  misrepresentation  be  made  on  the  sale  of  real 
or  personal  property;  or  whether  it  relates  to  the  title  to  land,  or 
some  collateral  thing  attached  to  it:  Culver  v.  Avery ^  7  Wend. 
880  [22  Am.  Dec.  586]. 

That  there  was,  in  this  case,  a  gross  and  palpable  misrepre- 
sentation and  deception,  intentionally  practiced  upon  the  de- 
fendant by  the  plaintiff,  in  a  most  material  fact,  seems  scarcely 
to  admit  of  a  doubt.  The  plaintiff  assumed  to  know,  and 
stated  the  fact  to  be,  that  there  were  of  the  premises  one  hun- 
dred and  forty  acres  of  land  in  a  good  condition  for  cultivation; 
whereas  the  fact  was  that  there  were  not  fifty  acres  in  that  con- 
dition. But  whether  the  party,  thus  misrepresenting  the  fact, 
knew  it  to  be  false,  or  made  the  assertion  without  knowing 
whether  it  were  true  or  false,  is  wholly  immaterial;  for,  it  has 
been  justly  said,  the  afi&rmation  of  what  one  does  not  know  or 
believe  to  be  true,  is  equally,  in  morals  and  law,  as  unjustifiable 
as  the  afi&rmation  of  what  is  known  to  be  positively  false:  1 
Story's  Eq.  Jur.,  sec.  193;  Ainslie  v.  MedlycoU,  9  Ves.  21.  The 
present,  therefore,  seems  to  have  been  a  case  of  manifest,  positive 
fraud  on  the  part  of  the  plaintiff,  of  a  character  to  vitiate  and 
avoid  the  contract. 

It  can  not  with  justice  be  said  that  the  parties  had  equal 
means  of  information  respecting  the  facts,  and  that  therefore 
the  maxim  of  caveal  emptor  ought  to  apply.  Their  means  of  in- 
formation can  not  be  said  to  have  been  equal.  And  that  rule 
does  not  apply  where  one  party  to  the  contract  entered  into  it 
by  reason  of  the  false  and  fraudulent  representations  of  another 
who  is  supposed  to  possess  superior  means  of  information: 
Irving  v.  Thomas^  18  Me.  418.  A  false  representation  relating 
to  the  value  of  an  estate,  the  knowledge  of  which  is  usually 
confined  to  the  owner  and  those  standing  in  confidential  rela- 
tions to  him,  does  not  come  within  the  rule  that  the  party 
making  it  is  not  responsible  to  one  deceived  by  it;  by  reason  of 
its  being  a  matter  which  is  or  should  be  equally  well  known  to 
both  parties:  Id.  And  a  lessee,  it  has  been  held,  can  not  be 
considered  as  having  waived  such  defense  to  an  action  on  the 
lease,  from  the  mere  fact  that  he  had  been  upon  the  premises 
before  the  lease  was  executed:  Id.  The  owner  of  the  premises 
must  be  supposed  to  be  peculiarly  cognizant  of  the  fact  of  the 
quantity  of  land  fit  for  cultivation,  which  he  undertook  to  state, 
and  which  a  stranger  coming  to  lease  the  premises  is  not  sup- 
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posed  to  know.  It  was  both  natural  and  proper  for  the  latter 
to  look  to  the  former  for  information,  and  he  had  a  right  to 
expect  the  truth.  Nothing  less  could  accord  with  the  plainest 
dictates  of  honesty  and  &ir  dealing,  or  could  comport  with  the 
duty  of  the  plaintiff,  in  morals  and  law.  The  representation 
was  in  a  matter  respecting  which  the  defendant  is  not  supposed 
to  have  been,  equally  with  the  plaintiff,  acquainted  with  the 
facts;  and  it  was  made  in  a  manner  so  positive  and  definite  as 
naturally  to  induce  the  former  to  forbear  using  the  means  of 
information  which,  for  his  own  security,  he  might  otherwise 
have  employed.  And  these  are  the  circumstances  which  render 
the  misrepresentations  of  a  character  to  avoid  the  contract:  1 
Story's  Eq.  Jur.,  sees.  198,  199;  2  Kent's  Com.  487. 

It  is,  indeed,  true  that  every  person  reposes  at  his  peril,  in 
the  opinion  of  others,  when  he  has  equal  opportunity  to  form 
and  exercise  a  correct  judgment  of  his  own;  but  that  is  not  the 
case  of  the  present  defendant.  If,  says  Sugden,  an  estate  be 
represented  as  containing  a  given  quantity,  although  not  pro- 
fessedly sold  by  the  acre,  the  circumstance  that  the  purchaser 
was  intimately  acquainted  with  the  estate,  would  not  necessarily 
imply  knowledge  of  its  exact  contents;  while  a  particiilar  state- 
ment of  the  quantity  would  naturally  convey  the  notion  of  actual 
admeasurement,  and  therefore  the  court  would  not  be  warranted 
in  inferring  that  the  purchaser  knew  the  real  quantity:  Sugd.  on 
Vend.  293,  294.  And,  a  fortiori^  this  would  be  the  case,  where 
the  purchaser  was  whoUy  unacquainted  with  the  premises. 

Upon  the  discovery  of  the  fraud,  it  doubtless  was  competent 
for  the  defendant  to  have  abandoned,  or  restored  the  premises 
to  the  plaintiff  and  thereby  whoUy  to  have  avoided  the  contract. 
But  to  it  appears  that  he  could  not  have  done  so  without  incon- 
venience and  injury,  and  could  not  have  been  restored  to  his 
original  condition  before  making  the  contract,  it  was  not,  as  we 
conceive,  necessary  for  him  to  have  done  this,  to  enable  him  to 
resist  the  payment  of  so  much  of  the  price  stipulated  for  the 
premises,  as  the  quantity  fell  short  of  the  representation:  Wyman 
V.  Eeald,  17  Me.  329;  Waters  v.  Travis,  9  Johns.  465.  The  rule 
is  stated  to  be,  that  if  an  estate  be  sold  at  so  much  per  acre, 
and  there  is  a  deficiency  in  the  number  conveyed,  the  purchaser 
will  be  entitled  to  compensation:  Sugd.  on  Vend.  291.  And  the 
rule  is  the  same,  says  Sugden,  though  the  land  is  neither  bought 
nor  sold  professedly  by  the  acre;  the  presumption  is,  that  in  fix- 
ing the  price',  regard  was  had,  on  both  sides,  to  the  quantity 
which  both  supposed  the  estate  to  consist  of.     The  demand  of 
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the  Tender  and  the  oflfer  of  the  purchaser,  are  supposed  to  he 
influenced  in  an  equal  degree,  by  the  quantity  which  both  be- 
lieved to  be  the  subject  of  their  bargain.  The  general  rule, 
therefore,  is,  that  when  a  misrepresentation  is  made  as  to  the 
quantity,  though  innocently,  the  right  of  the  purchaser  is  to 
have  what  the  vendor  can  convey,  with  an  abatement  out  of  the 
purchase  money,  for  so  much  as  the  quantity  falls  short  of  the 
representation:  Id.  And  surely  the  right  of  the  vendee  or  lessee 
will  not  be  prejudiced  by  the  fact,  that  the  representation  was 
not  inuocently,.  but  intentionally  and  fraudulently  made.  It  is 
a  very  old  head  of  equity,  said  Lord  Eldon,  Evans  v.  Bioknell, 
^>  Yes.  182,  that  if  a  representation  be  made  to  another  person 
going  to  deal  in  a  matter  of  interest,  the  former  must  make  the 
representation  good,  if  he  knew  it  to  be  false. 

It  appears  to  have  been  optional  with  the  defendant  whether  he 
would  at  once  abandon  and  avoid  the  contract  altogether,  or  re- 
main upon  and  cultivate  the  land  actually  conveyed,  and  have  an 
Abatement  of  the  price,  pro  tanto  the  deficiency:  Evans  v.  Bicknell^ 
6  Ves.  182;  Quemel v.  Woodlief,  2 Hen.  & M.  173,  n. ;  JoUifey,  Hite, 
1  Call,  301  [1  Am.  Dec.  519] ;  Nelson  v.  Carringion,  4  Munf .  332  [C 
Am.  Dec.  519];  Glover  v.  Smith,  1  Desau.  433  [1  Am.  Dec.  287]; 
Peay  v.  Briggs,  2  Mill  Const.  100  [12  Am.  Dec.  656].  The  right  of 
the  defendant  therefore,  to  his  defense,  was  not  waived  nor  lost 
by  his  omission  to  restore  the  premises.  Nor  is  it  conceived  to 
have  been  affected  by  his  subsequent  promises  of  payment;  since 
those  promises  were  accompanied  with  protestations  against  the 
justice  of  the  claim,  and  appear  to  have  been  induced  by  the 
fear  of  litigation.  The  defendant  had  already  paid  more  than 
ihe  proportionate  value  of  the  quantity  of  land  found  to  be  in 
good  condition  for  cultivation;  and  upon  no  principle  of  equity 
or  justice  could  more  be  required  of  him.  The  plaintiff  had  no 
right  to  demand  more,  and  any  promise  which  the  defendant 
may  have  made  after  the  contract  had  been  in  equity  executed, 
and  his  liability  under  it  extinguished,  was  without  considera- 
tion, a  mere  nudum  pactum,  not  obligatory  upon  him:  2  Bla. 
Com.  448. 

The  instruction  given  by  the  court,  as  a  legal  proposition, 
was  more  favorable  to  the  appellant  than  he  could  have  required; 
for  it  asserts  that  if  there  was  no  fraud  on  the  part  of  the 
plaintiff,  he  was  entitled  to  the  full  amount  stipulated  in  the 
contract;  whereas,  had  the  misrepresentation  been  innocently 
made,  as  we  have  seen,  still  the  defendant  would  have  been 
entitled  to  an  abatement  of  the  price,  for  so  much 'as  the  actual 
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quantity  fell  short  of  the  representation.  Bat  this  is  not  an 
error  of  which  the  appellant  can  complain. 

The  defense  relied  on  appears  to  have  been  a  yalid  defense  to 
the  action,  and  the  verdict  to  have  been  fully  supported  by  the 
evidence;  and  we  are  of  opinion,  therefore,  that  the  jodj^ent 
be  affirmed. 

Judgment  affirmed. 

MisHiEPRisBNTATioN  ow  Matibial  Fact,  THOUGH  UnuTaaiTioyAL,  made  fay 
one  of  the  parties  to  a  contract,  whereby  the  other  party  is  indnoed  to  con* 
tract,  is  as  much  a  fraud  as  though  io tended:  Tywn  v.  Pcuamore,  44  Am. 
Dec.  181,  and  note.  Where  a  vendor  is  induced  to  make  the  sale  by  mia- 
representatioBS  made  to  him  by  the  purchaser  in  respect  to  material  fact» 
peculiarly  within  his  knowledge,  by  which  the  seller  is  deceived  to  his  injury, 
the  sale  is  void,  and  the  title  does  not  pass  to  the  purchaser:  Chiffin  v.  Cktihh, 
7  Tex.  603. 

AlTIKMATIOK  OP  WhAT  OnB  DOES  KOT   KXOW  OB    BeLIEVS  TO  BB    TbUB 

is  equally  in  morals  and  law  as  unjustifiable  as  the  affirmation  of  what  ia 
known  to  be  positively  false:  Jutan  v.  Toulmin,  44  Am.  Dec.  448,  and  note. 

iNBTBUCnONS  MUST  BB  TaKBN  AKD    CoNSIBEBBD    IN   ReFEBBNCB  TO  THS 

Evidence.  That  an  instruction  be  correct  in  its  application  to  the  particu- 
lar case,  is  all  that  is  required:  Davis  v.  LoJUn,  6  Tex.  489. 

Tub  pbincipal  case  is  cited  to  the  point  that  where  a  misrepresentation 
as  to  the  quantity  of  the  land  is  made  by  the  vendor,  though  innocently,  the 
right  of  the  purchaser,  if  he  does  not  abandon  the  contract,  is  to  have  what 
the  vendor  can  convey,  Fith  an  abatement  of  the  purchase  money  for  so 
much  as  the  quantity  falls  short  of  the  representation,  in  W€UUng  v.  Kinnard^ 
10  Tex.  508;  and  to  the  point  that  if  a  party  imdertake  to  make  a  material 
statement,  not  knowing  whether  it  is  true  or  false,  and  thereby  mislead  an- 
other to  his  injury,  it  is  no  difference  that  he  did  not  know  that  the  i 
oient  was  falae,  in  Henderton  v.  R.  li.  Co.,  17  Id.  679. 


Shelton  v.  Wade. 

[4  TXXAS.  148.] 
It  18  WITHIN  DiSCRBTION  OF  CoUBT  TO  REFUSE  TO  DISMISS  APPKAL  OQ  ao- 

connt  of  the  mere  informality  or  insufficiency  of  the  appeal  bond,  whert 
the  appellant  will  immediately  give  a  good  and  sufficient  bond. 

CoNSTrruTioN  Guabantees  Right  of  Appeal. -^The  laws  regulating  the 
exercise  of  the  right  are  intended  to  afford  the  party  every  possible 
facility  in  its  furtherance  consistent  with  a  due  regard  to  the  rights  of 
the  opposite  party,  and  they  should  be  so'  construed  as  most  certainly 
and  effectually  to  attain  this  object. 

(t  is  not  Necessaby  that  Pbincipal  in  Appeal  Bond  should  have  aignedf 
the  execution  of  the  bond  by  the  sureties  is  sufficient. 

Motion  to  dismiss  an  appeal.    The  opinion  suffidenUy  staiet 
the  grounds  of  the  motion. 


Digitized  by 


Google 


Dec  1849.]  Shelton  v.  Wad&  723- 

Sarris  and  Pease,  for  the  appellant. 

Hunger,  for  the  appellee. 

By  Court,  Wheeler,  J.  The  afSda-vit  of  the  appellant  is  re> 
garded  as  having  sufficiently  accounted  for  the  delay  in  filing 
the  record;  and  it  was  so  considered  and  determined  by  the 
court  at  the  last  term.  It  therefore  only  remains  to  determine^ 
whether  the  appeal  ought  to  be  dismissed  for  the  want  of  ar. 
Bofficient  apx)eal  bond.  It  is  believed  to  be  the  settled  practice, 
to  bold  it  within  the  discretion  of  the  court,  to  refuse  to  dismiss 
an  appeal  on  account  of  the  mere  informality  or  insufficiency  of 
the  appeal  bond,  where  the  appellant  will  immediately  give  a  good' 
and  sufficient  bond.  And  it  was  so  held  by  the  supreme  court  of 
the  republic,  in  the  case  of  Crosby  v.  Huston,  1  Tex.  203.  We  see- 
no  objection  to  the  exercise  of  this  discretion.  The  constitution^ 
guarantees  the  right  of  appeal.  The  laws,  regulating  the  exer- 
cise of  the  right,  are  intended  to  afford  the  pariy  every  possible 
faciliiy  in  its  furtherance,  consistent  with  a  due  regard  to  the 
rights  of  the  opposite  party;  and  they  should  be  so  construed, 
as  most  certainly  and  effectually  to  attain  this  object.  It  is 
difficult  to  conceive  of  any  just  cause,  which  the  appellant  can 
have,  to  complain,  when  he  has  already  been  secured  by  a  suffi- 
cient bond.  His  security,  in  this  respect,  would  seem  to  be  his 
only  proper  concern.  To  dismiss  the  appeal  for  the  want  of  a 
sufficient  bond,  when  one  amply  sufficient  has  been  given, 
would  be  to  drive  a  pariy  to  his  vmt  of  error,  and  thus  to  in- 
crease the  delay  and  expense  of  litigation,  without  securing  any 
ultimate  advantage  to  the  party. 

The  objection  to  the  bond,  for  the  want  of  the  signature  of 
the  appellant,  can  not  be  maintained.  It  was  not  necessary  that 
the  principal  should  have  signed;  the  execution  of  the  bond  by 
the  sureties  was  sufficient;  the  principal  being  as  effectually 
bound  by  the  judgment,  without  signing  the  bond,  as  he  could 
have  been  by  it.  This  has  been  repeatedly  decided :  Anonymous, 
Hard.  149;  Harrison  v.  Bank  of  Kentucky,  3  J.  J.  Marsh.  376; 
Thorn  v.  Savage,  1  Blackf .  51. 

We  are  of  opinion  that  the  motion  to  dismiss  be  overruled. 

Ordered  accordingly. 

SlOKATUBE  OT  ObUOOR  IS  NOT  ESSENTIAL  TO  VaLIDITT  07  APPEAL  BOND 

dnly  sealed  by  him:  Parka  v.  HagUrigg,  43  Am.  Deo.  106.  The  principaJ 
case  is  cited  to  the  point  that  an  appeal  bond  need  not  be  signed  by  the  ap* 
pellant,  in  Lindsay  v.  Price,  33  Tex.  280. 

Objection  that  Appeal  Bond  was  not  Acknowledged  before  an  author* 
ized  officer,  being  merely  technical,  the  court  will  retain  the  appeal  and  pei 
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mit  the  bond  to  be  properly  acknowledged,  upon  the  naoal  terms,  if  a 
dismissal  wou7d  sacrifice  any  substantittl  right  of  the  appellant;  bnt  not 
where  the  appeal  itself  rests  npon  merely  technical  grounds:  Ridabock  t. 
Ltnj,  35  Am.  Dec.  682.  And  see  Harper  v.  Archer,  43  Id.  472.  The 
pniicipal  case  is  cited  to  the  point  that  an  appeal  will  not  be  dismissed 
merely  for  informality  or  insu£Sciency  in  the  bond,  if  the  appellant  wiD  im 
mediately  care  the  defect  by  giving  a  sufficient  bond,  in  Berry  v.  Marfm^  6 
Tex.  264;  and  to  the  point  that  where  an  appeal  bond  was  for  too  small  an 
amount,  the  appellant  will  be  permitted  to  file  a  new  bond,  in  ScrtuUom  ▼. 
BeU,  S5  Id.  415;  and  ffoOU  t.  Border,  10  LL  279. 


Gbozieb  et  al.  t;.  Ktrkkr. 

[4  TlZAS,  333.] 
49TATUTB  PbOYIDIXO  THAT  WHERE  PaBTT  WILL  MaKB  OaTH  THAT  Hb  HAS 

No  Other  Evidbkce  than  his  own  oath  to  establish  a  material  fact  be 
may  testify  himself  touching  such  fact,  contemplates  that  the  party  pro- 
posing to  testify  in  his  own  case  shall,  in  his  preliminary  examinatioD 
touching  his  right  to  do  so,  state  the  fact  or  facts  to  which  he  proposes 
to  testify. 

In  All  Contracts  co.vcer.viko  Negotiable  Paper,  Act  or  OtfE  Partner 
binds  all,  even  though  ho  sign  his  individual  name,  if  it  appear  on  the 
face  of  the  paper  to  be  on  partnership  account,  and  to  be  intended  to 
have  a  joint  operation. 

Instructton  is  Erroneous  Which  Assithes  Fact  to  be  Proven  instead 
of  leaving  it  to  the  jury. 

Person  Holding  Himself  out  as  Partner,  though  in  fact  no  partncrbhip 
exists,  is  liable  to  a  creiUtor  who  contracts  with  the  firm. 

Every  Partner  has  Implied  Authoritt  to  Bind  his  Copartner  by  the 
making  of  notes  and  the  drawing  and  accepting  of  bills  for  commercial 
purposes  consistent  with  the  object  of  the  partnership;  and  to  rebut 
this  presumption  of  authority,  there  must  be  proof  of  fraud,  or  a  knowl- 
edge of  the  want  of  authority,  or  notice  to  the  party  seeking  to  charge 
the  firm  that  the  other  partners  would  not  be  responsible  for  the  acts  of 
their  copartners. 

Action  on  a  promissory  note  payable  to  plaintiflffl  and  signed 
'*'  J.  Lombardo  &  John  Eirker."  Lombardo  admitted  the  mak- 
ing of  the  note  by  him,  and  that  it  was  made  on  the  partnership 
account.  It  was  proved  that  Lombardo  &  Eirker  were  part- 
ciers,  at  and  prior  to  the  time  of  the  making  of  the  note,  in  the 
retail  of  spirituous  liquors.  About  a  week  after  the  making  of 
the  note,  Lombardo  went  down  westward,  with  an  adventure  of 
merchandise,  and  Eirker  told  one  of  the  witnesses,  at  tlie  time, 
that  he  and  Lombardo  were  partners  in  that  adventure  also. 
Eirker  swore  that  he  did  not  authorize  Lombardo  to  make  the 
note;  that  it  was  given  for  liquors  and  goods  which  Lombardo 
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had  taken  down  westward;  and  that  he,  Kirker,  was  not  in 
partnership  in  that  adventure.  The  court  refused  to  give 
the  first  and  second  instructions  of  plaintiffs,  viz.:  "1.  Thai 
the  partnership  name  may  consist  of  the  persons  composing  the 
firm;  and  in  the  absence  of  proof  of  a  particular  name,  the 
names  of  both,  signed  by  either,  would  be  prima  facie  binding 
on  both,  if  a  partnership  be  proved."  "  2.  That  if  the  jury 
found  from  the  evidence  that  Lombardo  and  Kirker  were  part> 
ners,  then  either  could  sign  the  name  of  both  to  a  promissory 
note,  and  it  lies  upon  the  one  claiming  not  to  be  bound  to  show 
that  the  note  was  not  given  for  partnership  purposes,  and  that 
the  person  to  whom  the  note  was  given  knew  it,  or  had  cause  to 
suspect  it."  Judgment  for  defendant;  plaintiffs  appealed.  The 
other  facts  in  the  case  sufficiently  appear  from  the  opinion. 

0.  C.  EarUey,  for  the  appellants. 

c/l  B.  Jonea^  for  the  appellee. 

By  Court,  Wheeleb,  J.  In  the  decision  of  this  case,  it  be-^ 
comes  material  to  consider  the  rulings  of  the  court:  1.  In  admit- 
ting the  defendant  Eirker  to  testify;  2.  In  the  instructions  to 
the  jury;  and,  3.  In  refusing  a  new  trial. 

1.  The  first  question,  here  presented,  must  be  determined  by 
a  n'ierence  to  the  fifty-seventh  section  of  the  act  to  regulate 
proceedings  in  the  district  court.  This  section  was  intended  to- 
provide  for  a  class  of  dealing,  so  trivial  in  amount  as  not  to  jus- 
tify, in  all  cases,  the  obtaining  of  fonnal  proofs.  It  provides, 
that  where  the  party  will  make  oath  that  he  has  no  other  evi- 
dence, than  his  own  oath,  to  establish  a  material  fact,  he  may 
himself  testify  touching  such  fact.  This  innovation  upon  the 
common-law  rules  of  evidisnce,  was  introduced  from  the  sup- 
posed necessity  of  the  case,  and  is  allowed  where  there  is  a  des- 
titution of  other  means  of  proof;  but  it  is  not  to  be  extended 
beyond  the  express  enactment.  This  evidently  contemplates, 
that  the  party  proposing  to  testify  in  his  own  case,  shall  in  his- 
preliminary  examination  touching  his  right  to  do  so,  state  the^ 
fact,  or  facts,  to  which  he  proposes  to  testify.  He  is  not  to  be- 
allowed  to  testify  generally,  but  only  as  to  such  facts  as  he  may 
be  unable  to  prove  by  other  evidence.  This  is  the  evident  mean- 
ing of  the  statute;  and  it  was  not  admissible  to  extend  itsi 
operation  beyond  the  obvious  import  of  its  terms.  The  court,, 
therefore,  erred  in  not  requiring  the  party  to  state  the  facts» 
touching  which  he  proposed  to  testify,  and  in  not  confining  hia 
testimony  to  those  facts.    But  the  party  was  not  only  permitted 
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^  testify  generally,  but  when  it  was  objected,  that  he  was  speak- 
ing as  to  facts  wbich,  it  was  apparent,  he  could  prove  by  other 
•evidence,  the  court  still  refused  to  arrest  his  testimony,  and 
ruled,  that ''  the  juiy  should  decide  whether  he  swore  to  any  fact 
which  he  could  prove  by  anybody  else,  and  if  so,  they  should 
reject  so  much  of  his  testimony."  This,  it  would  seem,  was  to 
:  submit  to  the  jury,  a  difficult  inquiiy ;  for  it  is  not  easy  to  per- 
ceive, how  they  could  know  whether  or  not  the  party  could  prove 
the  same  facts  by  other  evidence.  It  was  at  least  an  inquiry 
^hich  it  did  not  belong  to  them  to  determine. 

2.  As  to  the  rulings  of  the  court  respecting  instructions  to 
^e  juiy.  The  first  branch  of  the  instruction  given,  that  is, 
*'  that  in  order  to  bind  all  the  partners,  the  note  given  in  evi- 
-dence  must  be  signed  with  the  partnership  name  and  style,"  is 
•erroneous.  On  the  contrary,  in  all  contracts  concerning  nego- 
tiable paper,  the  act  of  one  partner  binds  all,  even  though  he 
signs  his  individual  name,  if  it  appear  on  the  face  of  the  paper, 
to  be  on  partnership  account,  and  to  be  intended  to  have  a  joint 
*  operation;  and  the  holder  may,  at  his  election,  enforce  payment 
^either  jointiy,  against  the  firm,  or  separately,  against  the  party 
-whose  signature  is  attached:  Gow  on  Part.  39;  3  Kent's  Com. 
41;  Doty  v.  Boies,  11  Johns.  544;  Hunt  v.  Adams,  G  Mass.  519. 
Here  one  partner  had  signed  the  names  of  both,  and  there  could 
be  no  doubt,  from  the  face  of  the  paper,  that  it  was  intended  to 
have  a  joint  operation.  The  instruction,  therefore,  was  not  only 
•erroneous,  as  a  legal  principle,  but  it  was  so,  especially,  in  its 
;applieation  to  the  case  in  evidence. 

The  remaining  branch  of  the  instruction,  viz.,  "thatalim- 
fited  partnership  in  the  bar-room  did  not  authorize  either  to 
charge  the  other  for  goods  not  in  the  nature  of  the  partnership 
business,"  is  erroneous  in  two  respects:  1.  It  assumes  the  fact 
to  have  been  proved,  instead  of  leaving  it  to  the  jury  to  find 
the  fact  from  the  evidence:  Cobb  v.  BeaU,  1  Tex.  342;  Lighibum 
V.  Cooper,  1  Dana,  273.  2.  It  was  not  proved  as  assumed,  that 
the  partnership  was  "limited"  to  the  bar-room;  but,  on  the 
contrary,  there  was  evidence  that  the  defendants  were  also 
partners  in  the  **  adventure  down  west,"  in  the  furtherance  of 
which,  the  note  in  suit,  was  given. 

The  first  proposition  asked  by  the  plaintifiis,  as  an  instruction, 

was  clearly  correct,  and  ought  to  have  been  given.     It  is  diffi* 

.  cult  to  conceive  upon  what  ground  it  was  refused.     It  was  not 

only  correct  in  the  abstract,  but  it  was  a  proper  instruction  to 

diave  been  given  in  this  case.     There  had  been  no  proof  that  this 


Digitized  by 


Google 


Dec  1849.]  Ckozieb  v.  Kiekeb.  727 

firm  was  known  by  any  particular  name.  They  had  signed  and 
used  the  name  of  ''J.  Lombardo  &  Co.,"  but  whether  on  more 
than  one  occasion,  does  not  appear,  nor  does  it  appear  that 
that  was  the  name  by  which  they  were  accustomed  to  act  and 
contract,  or  by  which  they  were  known. 

The  second  and  third  propositions,  asked  as  instructions,  by 
ihe  plaintiffs,  are  correct,  with  the  qualification  that  it  be  under- 
stood, as  it  doubtless  was  supposed  to  be,  that  the  making  of 
the  note  referred  to,  was  within  the  scope  of  the  partnership,  or 
that  it  was  given  in  a  partnership  transaction;  and  this  ought, 
perhaps,  to  have  been  expressed. 

3.  As  to  the  ruling  of  the  court,  in  refusing  a  new  trial.  This 
was  asked  on  various  grounds,  but  it  will  only  be  necessary  to 
consider  that  which  relates  to  the  finding  of  the  jury  upon  the 
evidence.  It  was  proved  that  the  note  sued  on  was  given  in  a 
partnership  transaction;  the  adventure  in  which  the  defendant 
Kirker  had  admitted  that  he  was  a  partner.  The  only  evidence 
relied  on  to  discharge  the  defendant  Kirker  from  liability  upon 
the  note  was  his  own  testimony,  that  he  did  not  authorize  Lom- 
bardo to  make  the  note,  and  that  he,  Kirker,  was  not  a  partner  in 
the  adventure.  It  may  be  true,  that  Kirker  did  not  expressly 
authorize  Lombardo  to  make  this  note;  but  it  is  certainly  true, 
that  he  held  himself  out  to  third  persons  as  a  partner  in  the 
transaction  in  which  it  was  given.  He  so  stated  to  the  witness. 
And  this  was  an  implied  authority  to  Lombardo,  his  ostensible 
partner,  to  use  his  name,  and  as  to  third  persons  was  binding 
upon  him,  whatever  may  have  been  the  private  understanding 
between  the  partners.  If  a  person  hold  himself  out  as  a  part- 
ner, though  in  point  of  fact  no  partnership  exists,  he  is  liable 
to  a  creditor  who  contracts  with  the  firm:  Comyns  on  Con.  481; 
3  Kent's  Com.  41. 

Where  (says  Starkie)  two  or  more  unite  in  partnership  for 
tarrying  on  a  particular  trade,  or  other  purpose,  they  become, 
in  point  of  law,  so  identified  with  each  other  that  the  acts  and 
admissions  of  any  one,  with  reference  to  the  common  object, 
are  the  acts  and  declarations  of  all,  and  are  binding  upon  all. 
The  very  constitution  of  this  relationship  furnishes  a  presump- 
tion that  each  individual  partner  is  an  authorized  agent  for  the 
rest:  2  Stark.  Ev.  582.  And  the  acts  and  representations  of 
parties  may  be  conclusive  evidence  of  their  partnership  in  favor 
of  strangers  who  are  not  cognizant  of  their  private  arrange- 
ments, but  who  must  be  guided  by  external  indications,  although 
as  between  themselves  they  arc  not  partners:  Id.  583.     Hence, 
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if  a  person  has  represented  himself  to  be  a  partner,  and  has 
been  trusted  as  sucb,  he  is  bound  by  that  representation;  and  it 
is  no  defense  for  him  to  show  that  he  was  not  in  fact  a  partner: 
Id.  58G.  Eveiy  partner  has  an  implied  authority  to  bind  his 
copartners  by  the  making  of  notes,  and  the  drawing  and  accept- 
ing of  bills  for  commercial  purposes,  consistent  with  the  object 
of  the  partnership:  Harrison  y,  Jackson,  7  T.  R.  210;  Galhcay^, 
Mathewy  10  East,  264;  Ridley  v.  Taylor,  13  Id.  175.  And  to 
rebut  this  presumption  of  authority,  there  must  be  proof  of 
fraud,  or  a  knowledge  of  the  want  of  authority,  or  notice  to  the 
paily,  seeking  to  charge  the  firm,  that  the  other  partners  would 
not  be  responsible  for  the  acts  of  their  copartners:  2  Stark.  Ev. 
143,  589.  There  is  no  pretense  of  fraud  in  the  present  case; 
and  the  notice  given  was  not  until  long  after  the  making  of  the 
note  sued  on.  The  facts  relied  on  by  the  defendant  constituted 
no  defense  to  the  action,  and  the  plaintiff,  under  the  evidence, 
was  entitled  to  recover.  The  verdict,  therefore,  was  against 
evidence,  and  ought  to  have  been  set  aside,  and  a  new  trial 
granted. 
Judgment  reversed. 

One  Paktneb  can  Bind  his  Copartners  by  Note  in  Name  of  Firm  in 
those  partocrshipa  only  that  are  engaged  in  a  trade  or  concern  in  which  the 
issuing  or  transfer  of  bills  is  necessary  or  usual,  unless  express  authority  for- 
the  purpose  is  given:  Lanier  v.  McCubr,  48  Am.  Dec.  173,  and  note;  see  also 
Flrmming  v.  PrencoU,  45  Id.  766. 

Prayer  for  Instruction  may  Assume  as  many  facts  as  the  party  thinks 
his  testimony  will  ))rove,  but  if  there  is  no  legal  testimony  to  prove  a  single 
one  of  those  facts,  the  prayer  must  be  denied:  Whitf/onl  v.  Burekmyrr,  39 
Am.  Dec.  640.  A  charge  which  assumes  a  fact  to  be  proved  which  is  not 
proved  is  erroneous:  WelU  v.  Barnett,  7  Tex.  584;  Ilardij  v.  Dt  Leon,  5  Id. 
211;  Whe^  V.  Moody,  0  Id.  372;  Oay  v.  McOt^n,  Id.  601;  OiJmni  ▼.  IHU, 
21  Id.  225;  Drinhanl  v.  Ingram,  Id.  650;  HowerUm  v.  Holt,  23  Id.  51; 
Pridgan  v.  Buchanium,  24  Id  655. 


FiTZHUGH  V.  Custer. 

(4  Tkzai,  80I.J 

Controluno  Principle  Which  Pervades  our  Entire  Syrtsm  of  CiTn 
Jurisprudence  is  that  which  forbids  a  multiplicity  of  salts,  and  re- 
quires the  rights  of  the  parties  incident  to  the  subject-matter  of  the 
suit,  whotlicr  they  be  of  a  legal  or  cfjuitable  character,  to  be  determined 
in  a  single  controversy. 

At  Common  Law  It  was  the  Practice  to  Consider  Return  to 
Role  to  Show  Cause  why  a  niandamiLi  should  not  issue  as  conclu- 
sive, and  to  remit  the  prosecutor  Ui  an  action  on  the  case,  or  to  a  crim 
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inal  informatiori,  for  a  false  retuni,  before  a  peremptory  mandamus- 
wonld  be  awarded;  bnt  this  is  repugnant  to  our  system  of  procedure, 
which  repudiates  two  suits  where  the  matters  at  issue  can  be  properly 
tried  and  determined  in  one. 

DOCTKINX  THAT   JUDOUSNT  MUST  StAKB  UNLESS  ReVXBSED  VOB  ErBOB,  01 

set  aside  for  fraud,  does  not  apply  where  the  want  of  jurisdiction  is  made 
a  question;  this  may  always  be  set  up  when  a  judgment  is  sought  to 
be  enforced,  or  any  benefit  is  claimed  under  it. 
Wbzrb  Reoobds  or  Coubt,  in  Contested  Election  Case,  show  that  no 
quorum  of  judges  was  present,  that  the  contestants'  attorneys  submitted 
the  case  to  arbitration,  that  the  award  of  the  arbitrators  was  made  the 
judgment  of  the  court,  the  whole  proceedings  are  a  nullity,  because  the 
award  was  not  rendered  as  a  judgment  by  a  court,  there  being  no  quorum. 

Appeal.  Custer  receiyed  certificate  of  election  as  sheriff. 
Fitzhugb,  also  a  candidate,  contested  the  election.  The  court 
records  showed  that  no  quorum  of  the  justices  of  the  court  ap- 
peared, but  that  the  counsel  of  the  contestants  agreed  to,  and 
did  submit,  the  controversy  to  arbitrators;  that  it  was  declared 
by  them,  there  being  a  tie  between  the  contestants,  that  the 
election  be  set  aside,  and  a  new  one  was  ordered.  This  award  was 
entered  as  the  judgment  of  the  court.  An  election  was  or- 
dered, and  Fitzhugh  declared  elected,  and  received  the  certifi- 
cate. Custer  applied  for  writ  of  mandamua  to  compel  Fitzhugli 
to  deliver  him  the  office.  It  was  ordered  to  issue  by  the  court. 
Fitzhugh  appealed.     The  opinion  states  the  other  facts. 

Everts,  for  the  appellant. 

Cravens,  for  the  appellee. 

By  Court,  Hemphill,  C.  J.  The  fibrst  assignment  will  be  dis- 
posed of  very  briefly.  No  motion  to  dismiss,  nor  action  of  the^ 
court  upon  such  motion,  appears  of  record.  In  the  opinion 
delivered  by  the  judge,  there  is  a  casual  observation  from  which 
it  may  be  inferred  that  such  motion  was  made,  but  this  fur- 
nishes no  such  evidence  of  the  point  raised,  or  of  the  ruling  of 
tiie  court,  as  vdll  authorize  the  exercise  of  appellate  super- 
vision. 

The  second  assignment  may  be  considered  as  embracing, 
though  not  very  distinctiy,  two  propositions:  1.  That  the  re- 
turn was  sufficient,  in  its  statement;  and  the  writ  should  have,^ 
therefore,  been  refused.  2.  That  if  the  truth  of  the  fact  stated 
in  the  return  could  be  impeached  in  the  same  suit  in  which  it 
was  filed,  yet  the  judgment  of  the  county  court  being  valid,  its 
obligation  could  not  be  disregarded. 

The  first  proposition  suggests  a  question  of  great  importance 
in  our  practice,  which  has  been  discussed  but  very  briefly,  if  at 
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all,  by  counsel,  and  which  has  not  been  decided  in  any  of  tiie 
guises  for  mandamus  which  have  been  before  the  court.  There 
is  no  doubt  that  at  common  law,  if  the  return  showed  suffi- 
cient legal  reason  against  the  award  of  the  writ,  the  proceed- 
ings on  the  Tnandamus  terminated.  Its  yeriiy  could  not  be 
questioned  in  that  suit;  and  the  only  remedy  of  the  prosecutor 
was  by  bringing  an  action  on  the  case  for  a  false  return,  or  a 
criminal  information,  where  the  rights  of  the  public,  rather  than 
those  of  any  individual  in  particular,  were  concerned;  and  if 
judgment  be  given  establishing  the  falsity  of  the  return,  a  per- 
emptory mandamus  would  then  be  awarded:  The  Case  of  the 
Surgeons'  Company,  1  Salk.  374;  Bex  v.  Abingdon,  2  Id.  431, 432; 
Bagg's  Case,  11  Co.  99,  b;  Wil.  M.  C.  427,  428, 429,  443.  This 
continued,  in  all  cases  of  mandamus,  until  by  the  statute  of  0 
Anne,  c.  20,  the  return  to  writs  issued  for  offices  and  franchises, 
in  corporations  and  boroughs,  were  made  traversable,  as  to  their 
material  facts;  and  such  further  proceedings  were  directed  to  be 
had,  as  if  the  applicant  for  the  writ  had  brought  his  action  for  a 
false  return.  And  by  the  statute  of  Wm.  IV.,  c.  21,  the  some 
rule  was  extended  to  all  coses  for  mandamus,  and  the  prosecutor 
was  authorized  to  plead  to,  or  traverse  the  return;  and  his  an- 
tagonist to  take  issue,  reply,  or  demur;  and  the  same  proceedings 
to  be  had  as  on  action  for  a  false  return. 

The  mischiefs,  designed  to  be  obviated  by  permitting  the 
facts  of  the  return  to  be  immediately  controverted,  and  their 
truth  or  falsity  ascertained,  are  very  forcibly  depicted  in  the 
preamble  to  the  statute  of  Anne.  Many  of  the  offices  into 
which  divers  persons  had  illegally  intruded  themselves  were 
annual  offices.  And  it  had  been  found  very  difficult,  if  not  im- 
practicable, by  the  laws  then  in  being,  to  bring  the  rights  of 
such  persons  to  the  offices  to  a  trial  and  determination  within 
the  compass  of  the  year.  And  where  they  were  not  annual,  it 
was  difficult  to  determine  the  right  before  such  persons  hacf 
done  divers  acts  in  their  said  offices  prejudicial  to  the  peace, 
order,  and  good  government,  within  the  cities,  towns,  etc., 
wherein  they  had  acted:  "And  whereas  divers  persons,  who  had 
a  right  to  such  offices,  or  to  burgesses,  franchises,  etc. ,  of  such 
cities,  have  either  been  illegally  turned  out  of  the  same,  or  re- 
fused to  be  admitted  thereto;  having,  in  many  cases,  no  other 
remedy  to  procure  themselves  to  be  admitted  or  restored  thereto 
than  by  writs  of  mandamus,  the  proceedings  on  which  arc  veiT 
dilatory  and  expensive,  whereby  great  mischiefs  have  already 
«nsued,  and  more  arc  likely  to  ensue,  if  not  timely  prevented." 
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The  remedy  provided  was  to  require  the  defendants  to  make 
«  return  to  the  first  writ  of  mandamus,  and  to  authorize  the 
prosecutor,  as  already  stated,  to  controvert  the  return  and  have 
the  matters  at  issue  at  once  ascertained  and  determined. 

The  statute  of  Anne  has  not  been  made  of  force  in  this  state, 
nor  has  any  one  containing  provisions  of  a  similar  character, 
8]>ecifically  applicable  to  writs  of  mandamus,  been  adopted; 
^md  the  question  arises,  whether  imder  our  system  of  procedure 
4tnd  pleadings,  we  may  not  well  hold,  that  the  truth  of  all  mat- 
ters which  are  alleged  in  the  pleadings  in  any  action,  may  and 
should  be  ascertained  and  determined  in  the  same  suit,  without 
the  necessity  of  resorting  to  a  second  action — for  the  express  and 
«ole  purpose  of  determining  whether  the  matters  stated  are  true 
or  false..  That  this  proposition  should  be  answered  in  the 
affirmative,  it  seems  only  necessary  that  it  should  be  stated.  If 
the  facts  can  be  controverted  at  all,  they  can  be  determined  as 
well  in  one  as  in  two  or  any  number  of  actions. 

A  controlling  principle,  which  pervades  our  entire  system  of 
civil  jurisprudence,  is  that  which  forbids  a  multiplicity  of  suits, 
and  requires  the  rights  of  the  parties,  incident  to  the  subject- 
matter  of  the  suit,  whether  they  be  of  a  legal  or  equitable  char- 
acter, to  be  determined  in  a  single  controversy.  This  is 
conceived  to  be  a  great  improvement  over  the  system,  which 
permitted  two  suits  in  relation  to  the  same  subject-matter,  one 
for  the  trial  of  the  legal,  and  the  other  of  the  equitable  rights 
of  the  parties;  and  which  authorized  a  judgment,  obtained  in 
one  form,  to  be,  perhaps  immediately,  enjoined  by  the  same 
court,  under  powers  vested  by  a  different  jurisdiction.  This 
rule  of  procedure,  requiring  the  rights  of  the  parties  to  be  tried 
in  one  action,  has  been  enforced  from  the  first  organization  of 
our  courts,  and  under  the  former,  as  well  as  the  existing  system 
of  jurisprudence;  and  by  the  seventh  section  of  the  act  organ- 
izing the  district  courts,  etc..  Laws  of  1846,  p.  202,  the  court 
is  directed  to  grant  all  such  orders,  writs,  or  other  process  nec- 
essary to  obtain  the  relief  prayed  for,  and  to  so  frame  the  judg- 
ments of  the  court,  as  to  afford  all  the  relief  which  may  be 
required  by  the  nature  of  the  case,  and  which  is  granted  by 
courts  of  law  or  equity.  A  marked  characteristic  of  our  system, 
is  the  repudiation  of  two  suits,  where  the  matters  at  issue  can 
be  properly  tried  and  determined  in  one;  and  the  party  entitled, 
must  have  the  judgment,  whether  his  rights  be  founded  on  the 
principles  of  law  or  equity. 

If  rights  of  legal  and  equitable  cognizance,  can  be  blended 
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and  tried  in  the  same  suit,  and  this  for  the  beneficial  purpose  of 
putting  an  end  to  litigation,  and  for  Ihe  speedy  and  cheap  ad- 
ministration of  justice,  it  would  seem  that  no  rule  of  law  or 
practice  could  be  tolerated  under  our  system,  which  would  pro- 
hibit an  inquiry  into  the  facts  pleaded  in  a  suit,  and  yet  permit 
a  second  action  for  that  express  purpose.  If  any  advantage 
ctyuld  be  derived  by  the  trial  of  the  dispute  as  to  the  facts,  in  a 
separate  action,  we  might  hesitate  in  the  rejection  of  the  rule, 
however  inappropriate  and  apparently  repugnant  to  our  system 
of  procedure.  But  there  is  none.  Its  only  results  are  delay 
and  expense  to  the  parties,  and  their  concomitant  mischiefs. 

It  would  be  a  fruitless  task,  to  attempt  to  explore  the  reasons 
upon  which  the  rule  was  originally  founded.  Its  absurdity  and 
insufficiency  for  any  good  purpose,  are  established  by  its  partial 
abolition  nearly  a  century  and  a  half  since,  in  England,  and  its 
subsequent  complete  abrogation  in  all  cases  of  mandamus. 

The  introduction  of  the  writ  of  mandamus,  by  name,  does 
not  necessarily  bring  with  it  all  the  rules  of  practice,  regulating 
the  issue  of  the  writ.  The  rules  of  pleading,  in  cases  of  man- 
damus, are  judicious,  and  should  be  enforced  when  not  incom- 
patible with  statutory  regulations.  The  certtiiniy  of  pleading, 
required  both  in  the  application  and  the  return,  was  to  some  ex- 
tent indicated  in  the  case  of  CuUem  v.  Laiimer,  4  Tex.  329,  de- 
cided at  the  present  term.  That  the  rules  which  govern  the 
writs  of  mandamus  at  conmion  law,  are  modified,  as  well  by  oui 
statutes,  as  by  the  structure  and  organization  of  our  courts — 
and  we  may  add,  in  this  case,  bj  the  principles  which  lie  at  tho 
foundation  of  our  system  of  procedure,  was  decided  by  the  su- 
preme court  of  the  republic,  in  the  case  of  Bradley  v.  McCrabb, 
Dallam's  Dig.  508.  In  the  opinion,  it  is  stated,  that  in  deciding  on 
the  proper  practice  to  be  pursued  under  our  laws,  and  the  organ- 
ization of  our  courts,  we  derive  but  little  assistance  from  an  exam- 
ination of  the  practice  of  the  common-law  courts  of  England; 
and  the  decisions  thereon,  are  no  further  binding,  than  as  they 
are  applicable  to  the  structure  of  our  courts  of  justice.  There, 
the  tenns  of  the  courts  are  frequent  and  long  continued,  and 
the  difference  between  the  time  of  the  teste  and  the  return  of  tho 
writ,  varies  according  to  the  distance  of  the  respondent  from 
the  place  where  the  sessions  of  the  courts  are  holden.  Hero  the 
courts  are  held  but  twice  in  the  year.  The  term  of  many  of 
them  does  not  exceed  six  days,  which  is  two  days  less  than  tho 
minimum  period  allowed  in  England  between  the  teste  and  the 
return  of  writs  of  mandamus.     The  dissimilarity  between  the 
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organization  of  the  English  and  our  courts,  is  so  great,  that  no 
deduction  can  be  drawn  from  the  English  practice,  as  to  the 
proper  period  of  notice  under  our  judicial  establishment.  The 
question  then  arises,  whether,  on  a  just  interpretation  of  our 
statute  laws,  considering  the  powers  of  the  district  courts  and 
the  objects  to  be  obtained  by  the  remedy,  a  writ  of  mandamus 
<:an  be  returned  to  the  term  from  which  it  issued.  This  ques- 
tion  will  admit  of  but  one  answer.  If  we  examine  the  usages  of 
other  courts  where  the  common  law  prevails,  we  will  find  that 
the  rule  to  show  cause,  the  altematiye,  and  the  peremptory  f nan- 
damjiSy  have  all  been  granted  at  the  same  term  of  the  court,  etc. 

This  decision  was  made  under  the  statute  of  the  twenty-fifth 
of  January,  1841,  which  directed  judges,  in  issuing  writs  of 
mandamus^  to  observe  the  rules  which  govern  the  writs  of  man" 
damns  at  conunon  law,  as  modified  by  the  statutes  of  the  repub- 
lic; and  its  principal  object  was  to  prevent  writs  issuing  without 
notice  to  the  respondent. 

It  was  urged  in  that  case  that  the  defendant  was  entitled  to 
the  five  days'  notice,  before  the  commencement  of  the  term, 
under  the  statute  which  directed  all  original  process  to  be  exe- 
<!uted  five  days  before  the  return  day  thereof:  Laws  of  1836, 
201;  but  it  was  held,  in  effect,  that  the  writ  might  be  issued 
during  the  term,  and  that  the  defendant  was  entitled  neither  to 
the  five  days'  previous  notice,  nor  was  he  entitled  to  the  period 
allowed  in  England,  as  our  courts  might  often  close  before 
the  expiration  of  the  term  of  notice.  This  decision  has,  it  is 
believed,  been  generally  approved;  and  in  subsequent  laws,  it 
has  been  specially  provided,  that  writs  of  mandamus  may  be 
returned  at  the  term  at  which  they  were  issued. 

If,  from  the  character  of  the  writ,  the  nature  of  the  remedy, 
and  the  structure  of  our  courts,  we  were  authorized  to  disregard 
the  positive  rules  fixed  by  either  law  in  relation  to  notice,  it 
fieems  that,  in  accordance  with  the  principles  regulating  our 
system  of  procedure,  we  may  disregard  the  ancient  rule  of  com- 
mon law,  requiring  the  facts  pleaded  in  the  answer,  to  be  con- 
troverted, not  in  the  same,  but  in  a  new  and  separate  action. 

We  proceed  to  examine  the  second  proposition  embraced  in 
the  assignment,  viz. :  as  to  the  power  of  the  court  to  disregard 
the  judgment  of  the  county  court,  vacating  the  election  of  the 
seventh  of  August,  and  treating  its  order  as  a  nullity.  It  may 
be  contended  that  the  latter  court,  having  jurisdiction  over  the 
subject-matter  and  the  parties,  their  judgment  is  conclusive^ 
however  irregular  may  have  been  the  mode  of  arriving  at  their 
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decision.  The  correctness  of  these  positions  may  be  admitted^ 
but  they  leave  untouched  the  controlling  question  in  the  case, 
Tiz. :  whether  the  judgment  was  rendered  by  a  court  of  compe- 
tent jurisdiction;  or,  rather,  whether  the  order  vacating  the- 
election  of  the .  seventh  of  August  emanated  from  a  court,  or 
from  an  unauthorized  individusJ.  The  doctrine  contended  for, 
that  a  judgment  must  stand,  unless  reversed  for  error,  or  set 
aside  for  fraud,  does  not  apply  where  the  want  of  jurisdiction 
is  made  a  question.  This  may  always  be  set  up  when  a  judg- 
ment is  sought  to  be  enforced,  or  any  benefit  is  claimed  under 
it;  and  this  is  not  inconsistent  with  the  principle  which  ordinarily^ 
forbids  the  impeachment  or  contradiction  of  a  record:  Cow.  & 
Hill's  notes  to  Phil.  Ev.  800,  note  551. 

In  this  case  there  is  no  impeachment  of  the  verity  of  tbe^ 
record.  The  want  of  jurisdiction  is  shown  upon  its  face.  The^ 
entry  commences  by  stating  that  there  was  no  quorum;  and  in> 
a  continuous  narrative,  shows  the  submission  to  arbitration;^ 
the  award  of  the  arbitrators;  and  that  this  was  made  the  judg- 
ment of  the  court.  If  a  contested  right  to  an  office  be  the 
proper  subject  to  arbitrament — ^and  if,  under  the  rules  and 
principles  of  the  common  law,  independent  of  the  statute, 
rights  cognizable  by  the  county  court  may  be  arbitrated,  and 
the  award,  by  appropriate  proceedings,  be  made  the  judgment 
of  the  court;  yet,  this  award  has  not  the  force  of  a  judgment, 
for  the  reason  that  it  was  not  rendered  as  such  by  a  court.  The 
members  present,  if  any,  could  exercise  no  judicial  functions 
requiring  a  quorum.  The  entry  by  the  clerk,  of  the  judgment, 
was  unauthorized;  and  the  whole  proceeding  is  as  absolutely 
null  as  if  conducted  before,  and  determined  by  any  private  in- 
dividual or  individuals,  without  the  pretense  of  judicial  author- 
ity. There  being  no  error  in  the  judgment  of  the  court,  it  is 
ordered  that  the  same  be  affirmed. 

Judgment  affirmed. 

Faci's  Stated  in  Ketubn  to  Mandamus. — The  facts  stated  in  a  return 
to  a  mandamus  are  supposed  to  be  true,  aud  are  not  traversable;  if  they  are 
false,  the  remedy  is  by  action  against  the  person  making  the  return:  BromuM 
V.  Reater,  2  Am.  Dec.  534;  and  where  the  return  is  accompanied  by  affidavits, 
affidavits  in  reply  are  uot  admissible:  People  v.  Corporation  of  Brooklyn,  19 
Id.  602;  see  also  Universcdist  Church  v.  Trustees,  27  Id.  267. 

Judgment  or  Coubt  uavino  No  Jukisdiction  of  tho  person  or  sub- 
ject-matter is  a  nidlity,  and  will  be  disregarded  even  when  it  comea  into 
question  in  a  collateral  proceeding:  Swiggart  v.  Harber,  39  Am.  Dec.  418^ 
and  note;  Smith  v.  Tupper,  43  Id.  483,  and  note. 
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Lynch  et  al.  v.  Baxteb  et  Ux^  Adm'x« 

[4  Tkzas,  48L] 

Balk  07  Lakd  bt  ADMUcisntATOR  is  Judicial  Sali,  and  operates  m 
renu  In  snch  case  it  is  a  general  mie  that  ccneai  emptor  applies,  and 
the  purchaser  takes  his  purchase  withoat  warranty,  express  or  implied. 
Whzrs  Administsatdb  Exeoutino  Order  o7  Court  to  Sell  Lands 
gives  the  purchaser  a  bond  for  a  warranty  title,  it  is  not  in  his  char- 
acter as  administrator,  and  he  can  not  bind  the  estate  of  his  intestate  by 
such  a  covenant.    Whether  he  would  be  bound  personally,  left  undecided. 

Vbndbx  can  not  Resist  Payment  of  Purchase  Money,  on  ground  of  de- 
fect of  title,  while  he  retains  the  warranty  bond  and  continues  in  the 
possession  of  the  land. 

Heirs  may  Make  VaUd  Parol  Partition  ow  Land  among  themselves, 
whore  they  are  all  of  age,  and  if  one  is  not  of  age  at  the  time  of  the  par- 
tition, it  is  nevertheless  valid,  if  acquiesced  in  and  confirmed  by  such 
heir  after  coming  of  age. 

Verbal  Partition  of  Land  was  Binding  under  the  Mexican  law  wher» 
possession  was  taken. 

Cn  Action  on  Promissory  Note  Given  tor  Purchase  op  Land,  posses- 
sion of  warranty  bond  for  title  and  possession  of  the  land  afford  Ampl» 
and  legal  consideration  to  entitle  the  plaintiff  to  recover,  without  regard 
to  title. 

Judgment  or  Order  or  Decree  of  Court  of  General  Jurisdiction, 
on  any  subject  to  which  jurisdiction  has  attached,  however  erroneous^ 
defective,  or  irregular,  can  never  be  questioned  or  avoided  in  a  col- 
lateral way. 

Judgment  of  Probate  Court  can  not  be  Questioned  Collaterally  on 
account  of  any  error  or  defect  in  it.  The  only  inquiry  thac  can  be  mad» 
is,  Hcxl  the  court  competent  jurisdiction  to  render  such  judgment  ? 

Settlement  of  Successions  in  Probate  Court  is  Proceeding  in  Rem 
acting  on  the  land  directly,  and  a  decreee  for  its  sale  can  not  be  collater- 
ally attacked.  If  the  sole  was  without  any  necessity  existing  at  the 
time  the  order  was  made,  still  it  was  conclusive  until  set  aside  in  pro- 
ceedings having  that  object  directly  in  view;  and  the  purchaser,  having 
purchased  without  fraud  or  collusion  with  tho  administrator,  would  be 
protected  by  the  sale,  if  made  under  decree  of  a  court  having  jurisdiction. 

Party  Who  Produces  Transcript  of  Part  Only  of  Becords  of  Court 
can  not  object  that  certain  things  do  not  appear  by  it  to  have  been 
done  which  should  have  been  done,  for  they  are  not  thereby  shown  not 
to  have  been  done,  and  the  appellate  court  is  bound  to  believe  they  wer» 
done  and  are  of  record. 

By  Section  29  of  Act  of  1840,  Administrator  must  Apply  for  Order 
FOR  Sale  of  the  slaves  and  real  estate  as  soon  as  the  facts  of 
the  insufficiency  of  the  proceeds  of  the  perishable  and  other  perional 
property  to  pay  the  debts  of  the  estate  is  apparent;  hence,  if  this  fact 
should  satisfactorily  appear  to  the  court  before  the  order  for  the  sale  of 
the  perishable  and  other  personal  property  is  made,  there  would  be  no 
error  in  its  decreeing  the  sale  of  both  the  real  and  personal  property  Ib 
the  same  order. 
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Action  by  Mrs.  Baxter,  administratrix  de  bonis  non,  and  her 
husband,  on  a  promissory  note  given  by  Lynch  to  Cooper,  the 
first  administrator  of  the  estate  of  one  Hensley,  for  the  pur- 
chase of  certain  hind  belonging  to  said  estate.  The  evidence 
showed  that  the  land  in  question  was  part  of  land  formerly  be- 
longing to  one  Harmon  Hensley,  father  of  plaintiff's  intestate; 
that  he  died  leaving  several  heirs,  all  of  age  except  one  Mar- 
garet; that  the  same  year  the  heirs  divided  the  land  by  metea 
and  bounds  in  equal  parts;  that  since  then  all  the  heirs  had  ac- 
quiesced in  the  partition  and  enjoyed  and  used  the  parts  allotted 
io  them.  The  other  facts  appear  in  the  opinion.  Judgment 
for  plaintiffs;  defendants  appealed. 

Webb,  for  the  appellants. 

Munger  and  Lewis,  for  the  appellees. 

By  Court,  Lipscomb,  J.  The  first  and  second  objections  taken 
by  the  appellants  to  the  judgment  of  the  court  below,  may  be 
<:on8idered  together.  The  sale  of  the  land  was  a  judicial  sole, 
and  operated  in  rem.  In  such  cases,  it  is  a  general  rule  that 
caveat  emptor  applies,  and  the  purchaser  takes  his  purchase 
without  warranty  express  or  implied;  and  if  the  administrator, 
in  executing  the  order  of  the  court,  gives  the  purchaser  a  bond 
for  a  warranty  title,  it  is  not  in  his  character  as  administrator, 
und  he  can  not  bind  the  estate  of  his  intestate  by  such  a  cove-' 
nant;  as  a  personal  undertaking  between  him  and  the  pur-, 
chaser,  how  far  it  would  be  valid,  is  not  now  before  us,  and  conse- 
quently, we  pass  it  by:  Tlie  Monte  Allegre,  9  "Wheat.  61G.  Bui 
if  considered  independent  of  the  circumstances  of  the  sale  in 
this  case,  and  if  it  was  a  case  of  individual  private  contract,  the 
defense  set  up  could  not  be  available;  because  it  is  repugnant 
to  the  plainest  principles  of  law  and  justice,  to  allow  this  de-. 
f  cnso  to  be  heard,  whilst  the  vendee  holds  on  to  the  bond,  and 
continues  in  the  possession  of  the  land  purchased:  Du/our  v. 
Camfranc,  11  Mart.  (La.)  615  [13  Am.  Dec.  360].  And  had  there 
been  no  contract  in  writing,  and  had  it  been  a  private  contract 
between  the  vendor  and  vendee,  and  the  vendee  had  given  his 
note  for  the  payment  of  the  land  and  gone  into  possession,  ho 
could  not  avoid  payment,  notwithstanding  the  statute  of  frauds, 
if  the  plaintiff  was  able  and  willing  to  make  title:  Ehodes'  AdmW 
v.  Storr,  7  Ala.  346. 

But  the  evidence  offered  by  the  defendant  in  tbe  court  below, 
entirely  failed  in  establishing  a  superior  outstanding  title  to 
that  of  the  plaintiff's  intestate.   The  evidence  of  Johnson  Hens- 
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ley,  a  iritnees,  and  the  only  one  offered  (and  he  was  introduced 
hj  tbe^efendants),  proyes  that  the  land  was  a  part  of  the  head- 
right  league  of  his  father,  Harmon  Henslej;  that  H.  Hensley 
was  also  the  father  of  the  plaintiJBT's  intestate;  that  the  father 
died  in  1834»  leaving  several  children,  all  of  whom  were  of  age, 
excepting  one  daughter  about  fifteen  years  of  age;  that  shortly 
after  the  death  of  his  father,  the  children,  by  consent,  divided 
his  land  into  equal  shares;  that  they  set  apart  the  best  allot- 
ment to  the  sister,  who  was  a  minor;  that  she  was  married  in 
1835,  and  that  she  and  her  husband  had  sold  her  share  to  the 
plaintiff's  intestate;  that  each  of  the  heirs  had  entered  upon 
and  enjoyed  their  several  shares,  and  had  acquiesced  in  the  par- 
tition so  made  in  1834,  and  made  no  complaint;  the  witness  did 
not  know  whether  the  partition  was  by  an  agreement  in  writing, 
or  not. 

The  appellants*  counsel  supposes  this  partition  was  illegal  and 
void,  and  to  show  that  it  is  so,  refers  to  the  act  of  congress  of 
the  republic,  of  1840.  The  requisitions  of  that  act,  sk  years 
after  the  amicable  partition,  could  not  disturb  rights  growing  up 
under  it;  the  parties,  with  the  exception  of  one,  were  of  an  age 
to  divide  out  the  laifd  that  had  descended  to  them,  by  consent, 
even  if  the  act  of  1840,  or  a  law  similar  in  its  terms,  had  been  in 
force  at  the  time  the  partition  was  made,  and  the  other's  acqui- 
escence and  confirmation  after  she  was  of  age  to  act  for  herself » 
would  bind  her. 

There  can  be  no  doubt,  that  at  the  time  the  partition  was 
made,  a  verbal  sale  of  land  between  individuals  was  binding, 
and  the  contract  as  valid  as  if  evidenced  by  writing.  It  was  so 
decided  by  this  court  under  the  republic:  ScoU  and  Solomon  v. 
Miynard  and  Wife,  Dallam's  Dig.  551,  and  the  authorities  there 
cited.  But  if  the  law  at  that  time  had  required  that  the  parti- 
tion should  be  in  writing,  it  could  not  be  disturbed  now;  the 
right  to  the  respective  shares,  according  to  the  partition,  is  now 
established  beyond  controversy  by  the  statute  of  limitations. 

Leaving  the  fact  of  the  appellant  Lynch  being  a  purchaser  at 
a  judicial  sale,  out  of  the  question,  and  placing  him  in  the  more 
favorable  position  of  a  vendee  under  a  private  contract  with 
Cooper,  the  bond  he  sets  up  in  his  plea,  and  the  possession  of, 
the  land  would  afford  ample  and  legal  consideration  for  the  note 
sued  on,  to  entitle  the  plaintiffs  to  recover.  We  do  not  intend 
to  be  understood,  in  commenting  on  the  evidence  of  outstanding 
title,  to  be  considered  as  giving  it  our  judicial  sanction;  if,  how- 
ever, it  is  objectionable,  it  is  not  for  the  appellants  to  raise  th* 
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objection,  as  the  witness  was  introduced  bj  them,  though  ob- 
jected to  by  the  plaintiffs. 

We  now  come  to  the  last  objection,  and  the  one  most  relied 
on  in  the  Tery  able  and  ingenious  argument  of  the  appellant's 
counsel:  that  the  decree  of  the  probate  judge,  ordering  the  sale, 
is  a  nullity.  That  the  judgment,  order,  or  decree,  of  a  court  of 
general  jurisdiction,  on  any  subject  to  which  the  jurisdiction  has 
once  attached,  however  erroneous,  defectiye,  or  irregular  it  may 
be,  can  never  be  questioned  or  avoided  in  a  collateral  way,  until 
it  has  been  reversed,  set  aside,  or  revoked  in  a  proceeding  hav- 
ing that  object  directly  in  view,  has  been  considered  as  well 
settled  for  the  last  century,  and  can  not  be  now  disturbed.  It 
has,  however,  been  supi>osed  by  some,  that  the  proceedings  of  a 
court  of  limited  jurisdiction  are  not  entitled  to  the  same  regard, 
and  that  the  records  of  such  courts  must  show  a  strict  conformity 
to  all  the  requisitions  of  law;  and  that  unl^s  they  do  show  such 
conformity,  their  acts  confer  no  rights  and  impose  no  obligations 
on  any  one,  and  may  be  treated,  whenever  and  wherever  pre- 
sented, as  entire  nullities,  and  void.  Such  is  the  position  as- 
sumed by  the  appellants'  counsel;  and  he  contends  that  the 
decree  of  the  probate  judge,  ordering  the  sale  of  the  land,  for 
the  purchase  of  which  the  note  sued  on  in  this  case  was  given, 
is  of  that  kind.  The  record  of  the  probate  court,  used  in  evi- 
dence on  the  trial  below,  was  introduced  by  the  appeUants,  and 
does  not  purport  to  be  a  complete  record  of  all  the  proceedings 
in  that  court,  in  relation  to  the  administration  in  which  the  order 
of  sale  was  made;  the  appellants  can,  therefore,  claim  no  advan- 
tage arising  from  the  fact  of  its  being  only  a  part  of  the  record. 

The  decree  of  the  probate  court  ordering  the  sale  of  the  land 
belonging  to  the  estate  of  Cooper's  intestate,  was  made  under 
the  provisions  of  the  twenty-ninth  section  of  an  act  regulating 
the  duties  of  probate  courts,  and  the  settlement  of  successions, 
passed  by  the  congress  of  Texas,  at  the  session  of  1840,  and  is 
in  the  words  following:  ''Every  executor  or  administrator  is 
bound,  within  three  months  after  his  appointment,  to  petition 
the  court  of  probate,  granting  letters  testamentaiy  or  of  adminis- 
tration, for  the  sale  of  all  the  perishable  property  belonging  to 
the  succession,  and  all  or  such  portion  of  the  other  personal 
property,  except  slaves,  as  may  be  shown  to  the  court,  to  be 
necessary  for  the  payment  of  debts  against  said  estate;  and  in 
case,  or  if  on  further  information  he  finds  that  the  proceeds  of 
the  sale  of  the  personal  property  will  not  be  sufficient  for  the 
payment  of  the  said  debts,  he  shall  then,  within  six  months  after 
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his  appointment,  or  as  soon  as  he  ascertains  the  said  defidenoy, 
petition  the  probate  conrt  for  the  sale  of  the  slaves  and  real 
estate  of  the  decedent,  or  so  much  thereof  as  may  be  necessary 
for  the  payment  of  said  debts;  and  the  said  court,  on  full  and 
satisfactory  proof  of  the  existence  of  the  debts,  and  the  necessity 
of  the  sale,  shall  order  the  same  on  cash  or  credit  as  may  be 
most  advantageous  to  said  estate,  or  as  the  nature  of  ihe  claims 
against  said  estate  may  require." 

The  record  offered  in  evidence  of  the  decree  ordering  the  sale, 
supposed  by  the  appellants  to  be  so  defective  as  to  amount  to  a 
nulliiy,  shows  a  petition  on  oath,  preferred  by  the  administrator 
in  the  words  following:  "To  the  Hon.  John  H.  Money,  chief 
justice  of  the  county  of  Austin,  and  judge  of  probate  for  the 
said  counfy:  The  petition  of  Walter  C.  Cooper,  administrator 
of  James  Hensley,  deceased,  respectfully  represents  that  there 
is  about  five  hundred  dollars'  worth  of  property  belonging  t6 
the  succession,  which  he  thinks  is  likely  to  be  wasted,  unless 
the  same  should  be  disposed  of;  your  petitioner  further  repre- 
sents that  the  debts,  already  presented  against  said  succession, 
amount  to  about  twelve  hundred  dollars,  and  the  expenses  of 
the  administration  make  it  necessary  to  sell  some  of  the  real 
estate,  in  addition  to  the  perishable  property  belonging  to  the 
succession.  Your  petitioner  would,  therefore,  pray  your  honor 
to  issue  your  decree  to  sell  the  perishable  property  of  the  said 
estate,  and  so  much  of  the  real  estate  as  may  be  necessary  to 
satisfy  the  debts  of  the  said  succession,  and  the  expenses  on  the 
same,  and  as  in  duty  bound  your  petitioner  will  ever  pray. 
D.  Y.  Portis,  Att'y  P.  Q.*' 

Which  was  sworn  to  in  open  court,  by  Walter  0.  Cooper,  the 
administrator,  and  attested  by  the  clerk.  Then  follows:  "  Wal- 
ter C.  Cooper's  petition  for  tiie  sale  of  the  perishable  property 
and  real  estate.  In  the  probate  court.  May  term,  1841,  the 
within  petition  having  been  read  and  considered,  it  is,  there- 
fore, ordered,  adjudged,  and  decreed,  that  Walter  C.  Cooper, 
administrator  of  the  estate  of  James  Hensley,  deceased,  proceed 
to  sell  all  the  perishable  property  belonging  to  the  said  succes- 
sion, at  the  late  residence  of  the  deceased.  And  that  he  also 
proceed  to  sell  so  much  of  the  real  estate  belonging  to  the  said 
succession,  as  shall  be  of  value  sufficient  to  pay  the  debts  of  the 
said  succession,  and  the  expenses  of  administering  the  same. 
J.  Money,  Probate  Judge,  A.  C." 

Then  follows  an  order  from  a  justice  of  the  peace  of  Wash* 
ington  county,  to  three  individuals,  to  appraise  two  tracts  ol 
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land,  part  of  the  league  of  Harmon  Henslej;  the  return  of  the 
appraisers;  then  the  administrator's  return  of  the  account  of 
sales  of  two  tracts  of  land  appraised,  the  first  sold  to  Rebecca 
Allen,  and  the  second  to  J.  B.  Lynch  (one  of  the  appellants), 
amounting  to  nine  hundred  and  eighty-one  dollars  and  eighty- 
seyen  cents.  This  return  is  sworn  to  by  the  administrator  be- 
fore the  probate  judge,  and  the  order  of  the  judge,  as  follows- 
**  Let  the  foregoing  be  admitted  to  record.  Oct.  28th,  a.  d. 
1841.    J.  H.  Money,  Probate  Judge." 

The  objections  taken  to  the  proceedings  of  the  probate  court, 
just  cited,  that  will  be  noticed,  are:  that  the  petition  does  not 
show  a  conformity  with  the  law,  in  this,  that  it  does  not  show 
that  the  perishable  property  had  been  exhausted  before  apply- 
ing to  the  probate  court,  for  an  order  of  sale  of  the  real  proj)- 
erty;  that  the  record  does  not  show  the  facts  constituting  the 
necessity  for  a  sale  of  the  real  property;  that  the  record  should 
show  the  ^dence  by  which  the  judge  of  the  probate  court 
acted  in  awarding  the  decree  directing  the  sale  of  the  real  prop- 
erty; that  the  probate  court  being  a  court  of  limited  jurisdic- 
tion, if  the  record  does  not  disclose  all  the  facts  necessary  to 
the  exercise  of  its  jurisdiction  in  giving  its  judgments  and  de- 
crees, they  are  void. 

The  question  how  far  a  defectiTe  judgment,  order,  or  decree 
of  the  probate  court,  could  be  considered,  in  a  collateral  mat- 
ter, has  been  much  discussed  in  the  supreme  court  of  Alabama, 
in  a  case  calling  in  question  a  sale  of  real  estate,  by  an  admin- 
istrator, in  a  suit  brought  for  the  same  property  by  the  heirs  of 
the  intestate,  and  in  its  principles  and  features,  in  many  respects 
similar  to  the  case  before  us.  By  the  statute  of  the  state  of 
Alabama,  after  an  order  of  sale  has  been  decreed,  the  adminis- 
trator is  required  to  give  bond  to  conduct  the  sale  according  to 
law,  before  he  can  obtain  the  order  from  the  clerk  of  the  or- 
phans' court.  In  the  case  of  Wyman  et  al.  t.  Campbell  6f  oZ.,  6 
Port.  219  [31  Am.  Dec.  677],  the  circuit  court  charged  the  jury, 
"  that  if  the  administrator  had  sold  the  real  estate  of  his  intes- 
tate, without  giving  bond  according  to  law,  his  proceedings 
were  absolutely  void."  This  charge  was  assigned  as  error,  in  the 
supreme  court  of  the  state.  In  overruling  the  opinion  of  the  judge 
of  the  circuit  courtand  reversing  the  judgment.  Chief  Justice  Col- 
lier discusses  with  great  ability,  the  right  to  question  the  judg- 
ment of  the  probate  court,  on  account  of  any  error  or  defects  in 
such  judgment,  in  a  collateral  inquiry.  He  puts  the  judgment 
of  that  court,  upon  the  footing  of  all  other  judgments,  that  the 
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inquiiy  can  only  be^  Had  the  court  competent  jurisdiction  to 
render  such  judgment?    If  it  had,  howerer erroneous  it  maybe, 
that  judgment  can  not  be  controTerted,  until  it  has  been  re- 
versed or  set  aside  by  an  appellate  tribunal,  in  a  proceeding 
having  that  object  directly  in  view:  Id.  241,  242.     The  chief 
justice,  in  adverting  to  the  fact  that  the  opinion  he  was  then 
giving,  ran  counter  to  the  opinion  of  the  court  in  WUey  and 
Oayle  v.  WhUe  and  Lesley,  that  had  been  twice  before  the  court, 
reported  in  2  Stew.  331,  and  in  3  Stew.  &  P.  355,  proceeds: 
•'  The  very  great  respect  we  entertain  for  the  learning  of  the 
judges  who  concurred  in  the  opinion  in  that  case,  and  the  pro- 
priety of  upholding  the  doctrine  of  «tere  decisis,  have  induced 
us  to  give  to  this  case  a  more  careful  and  elaborate  examina- 
tion.   Principles  the  opi>osite  of  those  we  have  stated,  would  be 
productive  of  the  severest  and  most  extensive  injury.    It  is  im- 
possible to  conjecture  the  vast  amount  of  property  held  under 
sales  made  by  order  of  an  orphans'  court,  and  we  all  know  that 
in  at  least  three  fourths  of  the  cases,  the  records  are  remarkable 
for  their  want  of  technicality  and  legal  precision.    Let  the  rule 
be  established  kai  continued,  which  requires  the  record  to  dis- 
close eveiy  material  fact,  and  which  makes  indispensable  to  the 
passing  of  the  title,  publication  of  the  petition  to  seU,  the  return 
of  the  sale,  the  execution  of  a  bond  by  the  administrator,  to  the 
orphans'  court,  and  everything  else  which  the  statute  prescribes 
as  preparatoiy  to  a  decree,  and  a  large  majority  of  the  titles 
acquired  through  such  a  channel  would  be  overturned.    In 
questions  of  doubt,  arguments  drawn  ab  inconvenierUi  deserve 
great  consideration.    It  is  worthy  of  remark,  that  the  distinc- 
tion between  void  and  voidable  judgments,  seems  not  to  have 
been  considered  in  the  case  of  WUey  and  Oayle  v.  WhUe  and 
Lesley,  but  it  is  assumed  that  the  proceedings  of  the  orphans' 
court,  may  be  collaterally  impeached  for  an  omission  to  dis- 
close on  its  records,  an  observance  of  everything  enjoined  by 
statute,  upon  the  ground  that  it  is  a  court  of  limited  jurisdic- 
tion.    This  reasoning  only  proves  the  order  to  have  been  void- 
able, if  the  authority  of  the  court  was  shown,  and  that  it  could 
not  hold  good  on  an  appeal  or  writ  of  error,  but  does  not  show 
that  it  was  void  per  ^,  so  as  to  subject  it  to  an  indirect  attack." 
Having  participated  in  the  case  of  Wiley  and  Oayle  v.  While 
and  Lesley,  it  may  be  permitted  me  to  bear  testimony  to  the  cor- 
rectness of  Chief  Justice  Collier's  remarks,  that  although  twice 
before  the  court,  the  distinction  between  void  and  Voidable 
judgments  was  not  presented  or  considered;  but  it  was  taken 
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for  granted  that,  as  the  orphans'  court  was  of  limited  jurisdic- 
tion, its  judgment  could  be  collaterally  attacked.  And  at  that 
time  cases  were  not  as  well  discussed  as  at  a  subsequent  peliod. 
The  remarks  of  the  chief  justice,  as  to  the  extent  of  evil  that 
would  result  from  a  different  rule,  are  most  strikingly  applica- 
ble to  our  own  state.  If  irregularities  in  the  alcaldes'  courts, 
in  the  probate  courts  of  the  republic,  and  under  the  state  organ- 
ization, cotdd  nullify  the  decrees  and  judgments,  property 
would  be  unsettled  to  an  extent  far  more  distressing  than  can 
grow  out  of  land  titles  emanating  from  different  sovereignties. 

I  have  been  so  forcibly  struck  with  the  practical  good  sense  of 
the  remarks  of  the  supreme  court  of  Ohio  on  this  subject,  that 
I  trust  I  shall  be  pardoned  for  introducing  them  here.  In  the 
case  of  The  Lessee  of  Ooforth  v.  Longvoorih,  4t  Ohio,  129  [19  Am. 
Dec.  588],  the  court  says:  "It  is  held  to  be  well  settled,  that  courts 
give  a  liberal  construction  to  statutes  authorizing  sales  of  real 
estate  by  executors  and  administrators.  Public  policy  requires 
that  all  reasonable  presumptions  should  be  made  in  support  of 
such  sales,  especially  respecting  matters  in  pais.  The  number 
of  titles  thus  derived,  and  the  too  frequent  inaccuracy  of  clerks 
and  others  concerned  in  effecting  these  sales,  render  this  neces- 
sary. If  a  different  rule  prevailed,  purchasers  would  be  timid, 
and  estates  consequently  be  sold  at  diminished  value,  to  the 
prejudice  of  heirs  and  creditors." 

The  doctrine  we  have  been  discussing  was  again  presented  in 
the  supreme  court  of  Alabama,  at  a  more  recent  period,  in 
Eilliard  and  Wife  v.  Bin/ord's  Heirs,  10  Ala.  977,  and  Chief 
Justice  Collier,  reviewing  and  sustaining  Wyman  et  al.  v.  Camp- 
bell et  al.y  held,  that  where  the  record  of  the  orphans'  court 
recites  ''that  a  citation  issued,  as  required  by  the  statute,  and 
therefore  orders  that  the  will  be  admitted  to  probate,"  it  is  at 
most  voidable  only  and  can  not  be  collaterally  impeached,  but 
must  be  avoided,  if  erroneous,  in  a  direct  proceeding. 

That  the  probate  court  has  jurisdiction  over  the  estates  of 
deceased  persons  can  not  be  doubted;  that  this  jurisdiction  was 
brought  into  exercise  directly  upon  the  property,  by  the  peti- 
tioner praying  the  decree  for  an  order  of  sale  of  the  land,  is 
equally  clear.  The  land  was  the  subject-matter  on  which  the 
court  exercised  its  jurisdiction;  whatever  might  be  the  order,  it 
was  a  question  before  a  comx>etent  court,  and  its  decision  was 
subject  to  revision  by  appeal,  but  could  not  be  attacked  in  a 
collateral  way.  That  it  was  a  proceeding  in  rent,  can  be  made 
manifest  by  supposing  that  the  heirs  of  the  intestate  had  sued 
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Lynch,  tibe  pnrohaser,  and  attempted  to  show  that  this  ]udg« 
ment  or  decree  for  the  sale  of  the  land  was  Toid,  because  they 
had  no  notice  and  were  not  parties  to  the  proceedings  of  the 
probate  court.  The  answer  would  be,  that  it  was  not  necessary 
to  make  them  parties,  because  the  proceedings  were  in  rem,  act- 
ing on  the  land  directly,  and  that  the  decree  of  the  court  could 
not  be  collaterally  attacked.  If  the  sale  was  without  any  neces- 
sity existing  at  the  time  the  order  was  made  for  such  sale,  still 
that  order  was  conclusiye  until  it  had  been  set  aside  by  proceed- 
ings having  that  object  directly  in  view;  and  the  purchaser, 
having  purchased  without  fraud  or  collusion  with  the  admin- 
istrator, would  be  protected  by  the  sale,  if  the  decree  under 
which  it  was  made  was  the  decree  of  a  court  of  competent  juris- 
diction. This  would  come  clearly  within  the  rule  laid  down  in 
Wyman  et  al.  t.  Campbell  et  al.,  and  the  purchaser  would  not  be 
affected  by  any  irregularity  in  the  proceedings,  or  error  in  the 
judgment  of  the  court,  in  making  that  decree;  all  the  vigilance 
the  law  would  exact  from  him  would  be  to  see  that  the  court 
making  the  decree  had  competent  jurisdiction,  and  he  could  not 
be  called  upon  to  inquire  whether  the  evidence  before  the  judge^ 
of  the  neoessiiy  of  the  sale,  had  been  spread  on  the  record  or 
not. 

This  would  be  decisive  of  the  case,  according  to  the  principles 
discussed  in  the  cases  we  have  examined.  It  is  said  that  a  dif- 
ferent rule  has  been  recently  laid  down  in  New  York,  in  the 
case  of  a  proceeding  before  the  surrogate.  If  so,  it  is  repugn 
nant  to  the  opinion  of  ChanceUor  Kent,  in  Mooers  v.  While,  6 
Johns.  Ch.  860;  and  to  the  opinion  of  the  supreme  court  of  the 
United  States,  in  Thompson  v.  Iblmie,  2  Pet.  168;  and  to  the 
opinion  of  the  supreme  court  of  South  Carolina,  in  Broum  et  al. 
V.  Gibson,  1  Kott  &  M.  326;  and  to  the  whole  course  of  the 
Alabama  decisions,  since  Wyman  et  d.  v.  Campbell  et  al.,  already 
cited. 

But  suppose.that  the  rule  of  law  should  be  otherwise,  and  it 
was  competent  for  the  appellants,  in  this  case,  to  call  in  ques- 
tion, in  this  suit,  the  correctness  of  the  decree  of  the  probate 
judge,  in  ordering  the  sale,  and  we  were  now  called  on  to  re^ 
verse  the  decree  as  a  case  brought  before  us  onan  appeal;  fortius 
is  the  effect  of  permitting  the  decree  to  be  questioned,  if  it  was 
made  by  a  competent  tribunal.  Would  the  appellants  be  in  a 
better  condition?  For  the  purpose  of  answering  the  question, 
we  vrill  again  refer  to  the  petition.  It  shows,  that  is  to  say,  it 
represents  the  perishable  property  to  be  insufficient  to  pay  the 
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debts,  and  asks  an  order  or  decree  for  its  sale,  and  for  the  sale 
of  the  real  estate,  or  so  much  as  may  be  sufficient  for  the  pay- 
ment of  the  debts;  the  petition  states  the  yalae  of  the  perish- 
able property,  and  the  amount  of  debts  presented.  The  appel- 
lants, however,  say  that  the  yalne  of  the  perishable  property 
does  not  appear  upon  the  record;  that  there  ought  to  be  better 
evidence.  To  which  they  may  be  answered  very  appropriately, 
that  the  record,  or  part  of  the  record,  offered  in  evidence,  does 
not  purport  to  be  the  whole  record  of  the  succession;  that  it  is 
the  evidence  of  the  appellants,  and  if  they  had  brought  up  the 
^ole  record,  it  would  have  been  found  that  this  perishable 
property  had  been  appraised,  and  the  appraisement  properly 
returned  as  required  hj  law,  into  the  probate  court,  and  then 
admitted  to  record.  Hie  law  required  this  to  be  done,  and  as 
it  is  not  shown  not  to  have  been  done,  not  even  a  presumption 
against  it  raised  by  the  evidence  introduced  by  appellants,  wo 
are  bound  to  believe  that  it  is  so  of  record. 

It  may  be  well  said,  that  if  evexything  that  the  appellants  in- 
sist should  appear  on  the  record,  really  ought  there  so  to  appear, 
for  aught  that  appears  in  evidence,  it  is  in  the  record.  The  ap- 
pellants brought  the  regularity  of  those  proceedings  into  the 
discussion,  and  as  evidence,  offered  the  certified  copy  of  the 
'  petition  for  a  sale,  the  decree  ordering  the  sale,  the  account  of 
the  sale  returned  by  the  administrator,  and  the  order  of  the  pro- 
bate judge,  that  it  should  be  admitted  to  record;  and  the  clerk 
certifies  that  it  is  a  copy  of  these  particular  proceedings,  and 
not  that  it  is  a  complete  transcript  of  the  record  of  the  succes- 
sion. The  same  may  be  replied  to  the  objection  that  it  ought 
to  appear  on  the  record,  that  the  decree  was  based  on  other  and 
better  evidence  of  the  amount  of  the  debts  against  the  estate, 
than  is  found  in  the  petition,  that  as  the  law  required  a  return 
of  all  these  debts  to  be  made  to  the  court;  and  also,  that  as 
they  were  required  by  law  to  be  presented  to  the  judge  for  his 
approval,  we  are  bound  to  believe  that  all  this  was  before  the 
judge,  and  in  this  way  he  arrived  at  the  conclusion,  that  from 
the  amount  of  debts  and  the  appraised  value  of  the  perishable 
properly,  a  sale  of  real  estate  was  absolutely  necessary  for  the 
payment  of  the  debts  and  the  expenses  of  administration.  The 
judge  of  the  probate  court  might,  if  so  inclined,  have  entered 
his  decree  more  formally,  and  recited  the  nature  of  the  evidence 
that  produced  the  conviction  in  his  mind,  that  the  estate  was 
really  indebted  to  an  amount  beyond  the  value  of  the  perishable 
property,  and  that  from  the  tableau  of  debts  he  was  fully  i 
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fied  of  th6  existence  of  these  debts,  and  the  neoeiiiiy  of  Urn 
Bale;  bat  the  law  does  not  require  him  to  state  the  evidence  or 
satisfactory  proof  by  which  he  arrived  at  his  conclusion;  nor 
can  we  say  that  his  failure  to  do  so  renders  the  decree  a  ntdliiy, 
or  that  it  was  rerersaUe. 

But  it  was  said  the  decree  ordering  the  sale  of  the  perishable 
properly  and  the  real  estate,  under  the  same  order,  is  not  in 
conformity  to  law;  that  no  order  could  legally  be  made  for  a 
sale  of  the  real  estate,  until  after  the  sale  of  the  perishable 
property;  and  that  there  was  no  other  means  of  ascertaining 
that  there  would  be  a  deficiency  of  assets  from  that  source,  to 
pay  the  debts.  It  is  certainly  vexy  clear,  that  the  proceeds  of 
the  sale  of  the  perishable  prox>erty,  ought  first  to  be  relied  on 
as  the  fund  for  the  payment  of  the  debts;  and  such  was  and  is 
the  meaning  of  the  law;  but  there  is  nothing  that  would  re- 
strain the  probate  court  from  ordering  the  real  prox>erty  to  be 
sold,  as  soon  as  it  was  made  to  appear  that  there  would  be  a  de- 
ficiency from  the  perishable  property. 

The  section  is  exceedingly  awkwardly  expressed.  After  di- 
recting that  the  administrator  shall  petition,  within  three  months 
from  his  appointment,  for  the  sale  of  all  the  perishable  property 
belonging  to  the  succession,  and  all  or  such  portion  of  the  other 
personal  property,  except  slaves,  as  may  be  shown  to  the  court, 
to  be  necessary  for  the  payment  of  the  debts  against  the  estate, 
it  then  continues,  with  a  comma  after  the  word  "  estate,"  **  and  in 
case  or  if  on  further  information,  he  finds  that  the  proceeds  of 
the  personal  property  wiU  not  be  sufficient  to  pay  the  said  debts, 
he  shall  then,  vrithin  six  months  after  his  appointment,  or  as 
soon  as  he  ascertains  the  deficiency,  petition,"  etc.  The  most 
satisfactory  construction  that  can  be  put  on  the  clause,  or  part 
of  the  section,  last  quoted,  makes  it  his  duty  to  petition  as  soon 
as  the  fact  of  the  insufficiency  is  made  apparent,  vdthout  regard 
to  the  &ct  that  the  perishable  proi>erty  had  not  yet  been  sold* 
And  in  this  case,  it  was  apparent  that  there  would  be  such  defi- 
ciency, from  the  amount  of  debts  presented,  and  the  small 
anunint  that  could  be  realized  by  the  sale  of  the  perishable  prop- 
erty. And  on  this  being  satis&ctorily  proved  to  the  judge,  we 
can  not  perceive  that  there  would  be  error  in  his  decreeing  the 
sale  of  both,  at  the  same  time. 

In  fine,  if  the  decree  of  the  probate  court  was  before  us  for 
revision,  I  could  not  say,  from  the  presentation  of  the  record, 
that  it  ought  to  be  reversed.  I  am,  however,  very  clearly  of  the 
opinion,  that  if  it  was  defective  and  erroneous  and  the  error  ap- 
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IMtfenty  that  it  oonld  not  be  qaestioned  by  the  appellantB,  in  thiB 
salt;  that  it  could  only  be  attacked  by  proceedings  haTing  that 
object  directly  in  Tiew»  that  is  to  say,  to  rererse  or  reyoke  it.  It 
may  be  an  erroneous  judgment;  but  it  is  a  judgment  of  a  court 
of  competent  jurisdiction,  and  is  safe  from  a  collateral  attack. 

It  will  be  perceiTed,  that  from  the  view  we  have  taken,  eren  if 
the  decree  of  the  probate  judge  could  be  questioned  in  this  suit, 
the  judgment  of  the  court  helow  would  be  a£5rmed,  because  ire 
discoTcr  no  substantial  errors  or  defects  in  that  decree. 

Judgment  affirmed. 

VnrDa  m  PoBSiasioir  DmamunQ  aoaik8T  Pubohasb  Fbiob:  See  note 
to  Oan9  T.  Henihaw,  44  Am.  Deo.  156,  where  caaes  in  this  eeriee  are  collected. 

Pabol  PA^Tinoir  bt  Co-tbkaiits:  See  Brwon  v.  Wheeler,  44  Am.  Deo. 
06O»  and  note;  Daw  t.  Jewell,  46  Id.  871,  and  note.  Parol  partition  of  land 
la  not  obnoxiona  to  the  Tezaa  etatote  of  fraiida,  bnt  is  valid  and  binding,  and 
is  placed  beyond  a11  doabt,  where  the  parties  have  acted  npon  and  acqnieaoed 
in  snob  partition,  and  lutye  nerer  attempted  to  repudiate  it:  Stuart  t.  Baier, 
17  Tex.  417. 

GoNGLUSiTBNXSS  OF  JuDOMXirT:  Se^SmUh  r,  Tuppetf  43  Am.  Deo.  483,  and 
note  referring  to  prior  caaes  in  this  series. 

Thb  pbinoipal  CA8I  IS  oiTiD  to  the  point  that  a  sale  of  land  by  an  ad- 
ministrator, nnder  an  order  of  the  probate  ooort,  is  a  Judicial  sale,  to  whidi 
the  rule  of  caveat  emptor  applies,  and  mere  defect  of  title  is  no  defense  to  an 
action  to  recover  the  purchase  money,  in  William$  v.  McDonald,  13  Tex.  323; 
Thompson  t.  Munger,  15  Id.  527;  WaUon  v.  Beager,  20  Id.  109.  To  the  same 
point  is  Edmondson  v.  ITort,  Old.  554;  Doxey*»  Adm*r  T.  BiimB,  37  Id.  719. 
It  is  cited  to  the  point  that  it  is  not  essential  to  the  title  of  the  purchaser  cl 
property  at  an  administrator's  sale  that  the  record  should  show  a  necesaitiy 
for  the  sale;  for  the  order  of  sale  is  conclusive  of  that  question  until  it  be  ael 
aside  by  a  proceeding  having  that  object  directly  in  view,  and  the  purrhasfr» 
in  the  absence  of  fraud,  will  be  protected,  in  Poor  v.  Boyee*  12  Id.  4401 


Nbill  v.  KEKflm 

[6  TBXAS,  33.] 

Whibi  Ovx  Burs  Laud  m  Namb  of  Anoxhbb  mxd  Pats  tbm  Pd» 
OHASS  MonxT,  a  trust  results  in  his  favor,  and  even  after  the  death  of 
the  nominal  purchaser,  parol  evidence  is  admissible  to  establish  the  traal^ 
against  the  express  declaration  of  the  deed. 

Pabol  TEsnifoirr  of  Dsclakations  of  Dbosasxd  Psbboit  that  Ah- 
OTHBB  Pebsok  was  jointly  interested  with  him  in  the  purohaae  of  e&t^ 
tain  land,  the  deed  to  which  was  taken  in  the  name  of  such  deoeaaod 
person  alone,  is  not  competent  to  raise  a  resulting  trust  in  such  othev 
person,  without  proof  of  the  payment  of  part  of  the  purchase  money  by 
him. 

br  JuBiaPBUDBKOK  OF  TsxAs  THSBB  IS  No  Divisioir  OF  JuBisDicnoK  into 
common  law  and  ehanceiy;  the  same  rule  and  measurs  of  justice  vte  ap- 
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plied  te  the  same  rigfati,  whenever  drawn  into  litigation,  and  are  admin* 
iatered  according  to  the  principlee  of  that  forum  by  which  they  may  be 
most  effectoally  attained. 
Iv  TxxiB,   Equitabls  Tixli  mat  bb  Sst  up  as  Devxhsx  to  AonoH 
OF  Ejxotmemt. 

9XATUTB8,     BEIHO    IN     PaBI     MaTSBIA,     AKD     EbLATIIIO    TO     BaMM    SoB- 

JBOT,  are  to  be  taken  together,  and  so  oonstraed,  in  reference  to  each 
other,  as  that,  if  practicable,  effect  may  be  given  to  the  entire  provisions 
of  each. 
Pbobatb  Coubt  has  Authobitt  to  Obdbb  Salb  of  Slaybs  akd 
Bbal  Pbofebtt  at  Flaob  other  than  the  oonnty  seat^  under  the  acti 
of  Janoary  21,  1841,  and  of  February  4,  1841;  those  acts  ace  not  repog* 
nant  to  each  other. 

8VATUTBS  ABB  NOT    Ck)llSII>KBSD  TO  BB    RbPBALBD  BT  IMPLICATION,  UnlcSS 

the  repugnancy  between  the  new  provision  and  the  former  statute  be 
plain  and  unavoidable. 
Bvidbnob  Offbbbd,  thovoh  not  Amoun^ino  to  Pboof  of  Fact,  bat 
being  a  necessary  ingredient,  and  constitnting  an  indispensable  link  in 
the  proof  of  that  fact»  should  not  be  exduded,  if  otherwise  unobjeo* 
tionable. 

Ejeotmbnt  for  oertain  town  lots  in  Segnin.  Plaintiff  claimed 
title  in  his  intestate,  James  Campbell.  Defendant  set  up  as 
defense  that  he  was  joint  owner  with  said  deceased;  that  he  had 
been  the  former  administrator  of  said  deceased,  and  while  such, 
petitioned  the  court  and  obtained  an  order  io  sell  the  interest 
of  deceased  therein.  That  he  sold  and  conTejed  his  own  and 
deceased's  interest  in  the  lots,  and  accounted  for  the  decedent's 
share  of  the  proceeds.  At  the  trial,  plaintiff  proved  title  in 
Campbell.  Defendant  offered  in  evidence  declarations  of  Camp- 
bell as  stated  in  the  opinion.  Also  the^>etition  and  order  for 
a  sale  at  Segnin  of  the  lots,  all  of  which  evidence  was  excluded: 
the  latter,  on  the  ground  that  no  evidence  was  admissible  to 
prove  a  sale  at  Seguin,  it  not  being  the  county  seat.  Judgment 
for  plaintiff;  defendant  appealed. 

Eaward,  for  the  appellant. 

Bobmson,  for  the  appellee. 

By  Court,  Whbbleb,  J.  It  is  insisted  on  behalf  of  the  appel- 
lant, that  the  court  erred:  1.  In  excluding  the  evidence  offered 
to  prove  the  defendant's  joint  interest  with  the  deceased  in  the 
lands  in  controversy.  2.  In  refusing  to  admit  in  evidence  the 
petition  and  order  of  sale  of  the  probate  court  of  Qonzales 
county. 

1.  The  only  evidence  offered  by  the  defendant,  to  establish 
the  title  asserted  by  him,  was  the  statement  of  a  single  witness, 
t)iat  he  heard  the  deceased  say  that  the  defendant  was  jointly 
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interested  with  him  in  the  lots.  It  is  well  settled,  that  where 
one  buys  land  in  the  name  of  another,  and  pays  the  porchase 
money,  the  land  will  be  held  by  the  grantee  in  trust  for  him 
who  pays  the  money.  **  The  clear  result  of  all  the  oases,  with- 
out a  single  exception,"  says  Story,  *'is  that  thetrustof  the  legal 
estate,  whether  freehold,  copyhold,  or  leasehold;  whether  taken 
in  the  name  of  the  purchaser  and  others  jointly,  or  in  the  name 
of  others  without  the  purchaser;  whether  in  one  name  or  sev- 
eral; whether  jointly  or  successiYely,  results  to  the  man  who 
advanced  the  purchase  mon^.  This  is  the  general  proposition 
supported  by  all  the  cases:''  2  Story's  Eq.  Jur.,  sec.  1201,  n.  2,  a. 
Whether  after  the  death  of  the  nominal  purchaser  parol  evi- 
dence alone  is  admissible  to  establish  the  trust,  against  the  ex- 
press declaration  of  the  deed,  has  been  a  subject  of  controversy; 
but  it  is  now  settled  that  such  proof  is  admissible:  Id«;  Lench 
V.  Lench,  10  Yes.  511;  Boyd  v.  McLean,  1  Johns.  Gh.  582; 
Boi^ord  V.  Burr,  2  Id.  404;  Ibote  v.  Colvin,  8  Johns.  216  [3 
Am.  Dec.  478];  Oerman  v.  Oabbald,  8  Binn.  802  [5  Am.  Dec. 
872].  In  Lench  v.  Lench,  10  Yes.  511,  the  master  of  the  roUs 
said:  **  Whatever  doubt  may  have  been  formerly  entertained 
upon  this  subject,  it  is  now  settled  that  money  may  in  this  man- 
ner be  followed  into  the  land  in  which  it  is  invested;  and  a 
claim  of  this  sort  may  be  supported  by  parol  evidence."  The 
same  doctrine  was  maintained  by  Chancellor  Kent,  in  Bcyd  v. 
McLean,  eupra,  after  a  careful  review  of  the  authorities  and  an 
elaborate  examination  of  the  subject. 

But  the  question  here  is,  not  simply  whether  parol  evidence 
is  admissible,  but  whether  the  naked  dedaration  of  the  de- 
ceased, of  itself,  and  without  proof  of  the  payment  of  the 
purchase  money,  is  sufficient  to  establish  title  in  the  defendant. 
'  And  we  are  of  opinion  that  it  is  not.  It  was  so  ruled  by 
Chancellor  Kent  in  the  case  last  cited.  He  there  said:  "  The 
cases  uniformly  show  that  the  courts  have  been  deeply  im- 
pressed with  the  danger  of  this  kind  of  proof,  as  tending  to 
perjury  and  the  insecurity  of  paper  title;  and  they  have 
required  the  payment  by  the  cestui  que  iruei  to  be  clearly 
proved.  In  the  case  of  Lench  v.  Lench,  Sir  William  Grant  did 
not  deem  the  unassisted  oath  of  a  single  witness,  to  the  mere 
naked  declaration  of  the  trustee,  admitting  the  trust,  as  suffi- 
cient; and  there  were  no  corroborating  circumstances  in  the 
case.  He  thought  the  evidence  too  uncertain  and  dangerous  to 
be  depended  upon:"  10  Yes.  519. 

Here  there  was  but  the  oath  of  a  single  witness,  to  the  naked 
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declaration  of  (he  deceased,  that  the  defendant  was  jointly  inter- 
ested with  him  in  the  land;  and  we  are  of  opinion  that  this  was 
not  competent  evidence  to  establish  title  in  the  defendant;  and 
that,  therefore,  it  was  rightly  excluded. 

It  is  insisted  by  the  appellee  that,  as  matters  of  trust  are 
peculiarly  cognizable  ii^-  a  court  of  equity,  and  as  a  mere  equita- 
ble defense  resting  in  parol  can  not  be  set  up  so  as  to  defeat  the 
legal  title  of  the  plaintiff  in  an  action  of  ejectment  at  common 
law,  this  defense  can  not  be  set  up  in  the  present  case,  though  sup- 
ported by  competent  evidence.  We  think  otherwise.  In  our  own 
jurisprudence  there  is  no  division  of  jurisdiction  into  common 
law  and  chancery.  We  have  not  two  rules  by  which  to  admin- 
ister justice  in  the  same  case,  nor  two  modes  of  applying  the 
rule  to  the  same  rights,  attaining  different  results.  But  the 
same  rule  and  measure  of  justice  are  applied  to  the  same  rights 
whenever  drawn  in  litigation,  administered  according  to  the 
principles  of  that  forum  by  which  may  be  most  effectually 
attained  the  equiiy  as  well  as  the  law  of  the  particular  case.  Our 
courts  are  not  restricted  by  the  rules  which  limit  and  define  the 
jurisdiction  of  courts  of  common  law  and  chancery  in  England 
and  those  states  whose  laws  recognize  two  separate  jurisdictions, 
each  administering  justice  according  to  its  own  peculiar  forms 
and  rules  of  procedure.  Whatever  may  be  the  rights  of  a  parly 
recognized  by  law  here,  whether  equitable  or  legal,  they  may  be 
asserted  in  our  courts  without  regard  to  these  distinctions. 

In  Pennsylvania  it  is  held  Ihat,  as  there  is  no  court  of  chan- 
cery, an  equitable  titie  may  be  interposed  to  the  plaintiff's  right 
to  recover  in  an  action  of  ejectment:  Swayze  v.  Burke ^  12  Pet« 
11;  Chrdon  v.  Kerr^  1  Wash.  C.  C.  822;  and  we  have  no  doubt 
that  here  an  equitable  titie  may  be  interposed  to  the  plaintiff's 
right  to  recover  in  an  action  like  the  present. 

2.  The  petitipn  of  the  administrator  for  the  sale  of  the  lands 
in  question,  and  the  order  of  the  probate  court  thereon,  bear 
date  in  June,  1841.  The  petition  asked  an  order  to  sell  at 
Seguin,  a  place  other  than  the  couniy  seat;  and  although  the 
order  does  not  in  express  terms  direct  the  sale  at  Seguin,  yet, 
taken  in  connection  with  the  petition,  it  is  to  be  considered  an 
order  to  sell  at  that  place.  It  evidentiy  was  so  understood  by 
the  administrator,  and  so  intended  by  the  probate  court.  The 
evidence  was  excluded  upon  the  sole  ground  that  the  probate 
court  had  no  authority  to  order  the  sale  at  a  place  other  than  the 
county  seat.  It  therefore  becomes  material  to  determine  whether 
the  probate  court  had  authority  to  make  the  order  in  question. 
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The  act  upon  which  the  appellant  relies  to  rapport  the 
aathoriiy  of  the  probate  court  to  order  the  Bale  at  S^^oin  is 
«An  act  to  regulate  public  sales/'  approved  January  21,  1841; 
which  provides  that  all  sales  by  sheriffs,  constables,  adminis- 
trators, etc.,  *'  may  be  held  at  the  residence  of  the  owner  of  the 
property,  or  at  the  late  residence  of  a  deceased  person,  or  at 
any  other  place,  by  consent  of  the  parties  interested,  which  will 
be  most  adTantageous  to  the  sale  of  the  properly;  provided  that 
real  estate  and  slares  shall  be  sold  at  the  court-house  of  the 
lespectiTe  counties,  unless  an  order  of  the  court  be  had  to  sell 
at  some  other  place:"  5  Stat.  66. 

This  statute,  by  clear  and  necessary  intendment,  giyes  to  the 
probate  court  the  authority  to  order  a  sale  of  lands  and  slaves 
elsewhere  than  at  the  court-house  of  the  county.  But  it  is  in- 
sisted that  the  provision  giving  that  authority  was  virtually  re- 
pealed by  a  statute  passed  at  a  rabsequent  day  of  the  same 
session.  The  latter  act  is  entitled  **An  act  to  regulate  sales  by 
judgment  or  decree  of  a  probate  court  or  court  of  chancery," 
was  approved  on  the  fourth  day  of  Febmaiy,  1841,  and  enacts 
*'  that  all  sales,  whether  by  order,  judgment,  or  decree  of  any 
probate  court,  or  court  of  chanceiy,  shall  be  r^^ulated  and 
governed  by  the  laws  governing  sales  under  execution,  and  all 
laws  which  relate  to  sales  under  execution  shall  be  applicable 
to  such  sales  as  above  stated,  and  that  this  act  shall  take  effect 
and  be  in  force  from  and  after  its  passage:  *'  5  Stat.  179. 

These  statutes,  being  in  pari  materia,  and  relating  to  the 
same  subject,  are  to  be  taken  together,  and  so  construed  in 
reference  to  each  other  as  that,  if  practicable,  effact  may  be 
given  to  the  entire  provisions  of  each.  This,  it  is  conceived, 
may  be  done  by  considering  the  former,  as  it  evidently  vras  in- 
tended, as  a  law  ''  governing  sales  under  execution."  It  is  to 
be  considered  as  if  incorporated  with,  and  as  constituting  a 
part  of,  the  laws  enacted  upon  that  subject.  When,  therefore, 
the  latter  statute  declares  that  **  all  sales  by  order  of  any  pro- 
bate court,  or  court  of  chancery,  shall  be  r^^ulated  and  gov- 
erned by  the  laws  governing  sides  under  execution,"  we  must 
refer  for  the  rule  of  procedure  to  the  existing  laws  upon  the 
subject  of  such  sales;  and  among  them  we  find  the  act  first 
above  cited  of  the  twenty-first  of  January,  1841,  which  gives  to 
the  court  the  authority  to  order  the  sale  at  a  place  other  than 
the  court-house. 

Thus  considered,  there  is  no  repugnancy  between  the  provis- 
ions of  these  statutes.    They  may  stand  tc^ther,  and  effect  may 
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be  gtven  to  fhe  entixe  proTisionB  of  each.  And  ihns  to  conBtrae 
and  giye  effect  to  them,  is  in  accordance  with  the  established 
role  of  constmotion:  1  Kent's  Com.  463. 

The  object  of  the  rale  is  to  ascertain  and  cany  into  effect  the 
intention  of  the  legislature,  and  it  proceeds  upon  the  snpposi* 
tion  that  the  seyeral  statates  relating  to  one  subject,  were  gov- 
erned by  one  spirit  and  policy,  and  were  intended  to  be  consistent 
and  hannonious  in  their  seyeral  parts  and  provisions.  It  would 
not  be  a  reasonable  mode  of  construing  the  acts  of  the  legisla- 
ture, so  to  construe  them  as  to  make  one  act  repeal  another 
passed  at  the  same  session.  It  can  not  be  supposed  that  it  was 
their  intention  that  acts  thus  passed  should  abrogate  and  repeal 
one  another.  A  construction  which  repeals  former  statutes  and 
laws  by  implication,  is  not  to  be  favored  in  any  case:  Sione  v. 
Oreen,  8  Hill  (N.  T.),  472.  Statutes  are  not  considered  to  be 
repealed  by  implication,  unless  the  repugnancy  between  the  new 
provision  and  the  former  statute  be  plain  and  unavoidable:  1 
Kent's  Ck>m.  466,  n.  b. 

Since,  then,  the  act  of  the  tweniy-first  of  Januaiy,  conferring 
upon  the  probate  court  the  authority  to  order  a  sale  of  lands 
elsewhere  than  at  the  court-house,  was  not  repealed  by  the  sub- 
sequent act  of  the  fourth  of  February,  there  can  be  no  doubt  of 
the  validity  of  the  order  to  sell  at  Seguin. 

The  order  did  not,  of  itself,  amount  to  proof  of  a  sale.  The 
mere  order  of  sale,  without  proof  also  of  a  legal  and  valid  sale 
under  it,  could  not  divest  the  title  of  those  claiming  under  the 
deceased;  nor  could  it,  of  itself,  afford  any  evidence  that  the 
title  had  passed  out  of  his  representatives:  Hickey  v.  Stewart^  3 
How.  750.  Tet  it  was  a  fact  admissible  in  evidence,  as  laying 
the  foundation  for  introduction  of  other  evidence  of  the  alleged 
sale.  But  the  ruling  of  the  court  in  excluding  it,  effectually 
precluded  the  defendant  from  introducing  such  other  evidence 
as  he  may  have  had  it  in  his  power  to  adduce,  to  establish  the 
fact  of  a  sale.  The  evidence  offered,  though  it  did  not  amount 
to  proof  of  the  fact,  was  still  a  necessary  ingredient  in  that 
proof.  It  constituted  an  indispensable  link  in  the  chain  of  evi- 
dence; and  the  court  erred  in  excluding  it;  for  which  the  judg- 
ment must  be  reversed,  and  the  cause  remanded  for  further 
proceedings. 

Judgment  reversed.  

BssuiinsQ  Tbubts— DKmnnoir. — ^There  seems  to  be  considenible  diver- 
lity  of  opinion  aoioog  law  writers  and  law  lexicographers  as  to  the  tme  def- 
inition of  a  resulting  tmst,  and  as  to  what  cironmstances  create  a  resulting 
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tnxn,  loiM  IiwImiom  being  plaotd  imdar  the  head  of  reenltiiig  trust  hf 
lome  writen,  end  the  Mune  instaDoeB  under  oonstnictiTe  tmste  by  othen. 
Mr.  Pomeroy,  in  his  work  on  equity  jturispradenoe,  seem*  to  ns  to  draw  the 
diitinotion  between  them  most^  clearly  and  logically.  He  says:  '*In  all 
spedea  of  reaolting  troata  intentiom  is  an  eaaential  .element,  althon^  that  in- 
tentioo  is  never  expreaaed  by  any  worda  of  direct  creation.  There  ninat  be  a 
transfer,  and  equity  infera  tiie  intention  that  the  transferee  was  not  to  re- 
ceive and  hold  the  legal  title  as  the  beneficial  owner,  but  that  a  trust  was  to 
arise  in  favor  of  the  party  whom  equity  would  regard  as  the  bepe6raal 
owner  under  the  drcumatanoea:"  2  Pomeroy*a  Eq.  Jur.,  aec  1031.  Again 
he  says:  <* Constructive  trusts  include  all  thoae  inetancea  in  which  a  tniat  ia 
raised  by  the  doctrines  of  equity  for  the  purpose  of  working  out  jnatioe  iu 
the  most  efficient  manner,  where  there  is  no  itUetUion  of  the  parties  to  create 
auch  a  relation,  and  in  moat  caaea  contrary  to  the  intention  of  the  one  hold- 
ing the  legal  title,  and  where  there  ia  no  ezpreaa  or  implied,  written  or 
verbal,  declaration  of  the  truat:"  Id.,  aec  1044.  Thia  distinction  of  inten- 
tion is  recognized  by  Mr.  Story,  but  he  does  not  atate  it  to  be  the  criterioti 
by  which  to  diatinguiih  resulting  from  constructive  trusts,  aa  he  doea  not 
discuss  trusts  under  thoae  heada;  but  that  it  ia,  would  aeem  to  be  implied 
from  hia  language.  Heaaya:  "We  *  *  *  ahaU  next  proceed  to  the  con- 
sideration of  some  of  the  more  usual  caaea  of  implied  trusts,  including  there- 
in cases  of  resulting  and  constructive  trusts.  Implied  trusts  may  be  divided 
into  two  general  daaaea:  firat,  thoae  which  atand  upon  the  presumed  inten- 
tion of  the  parties;  aecondly,  thoee  which  are  independent  of  any  auch  inten- 
tion, and  are  forced  upon  the  conacience  of  the  party  by  operation  of  law:'* 
2  Story 'a  Eq.  Jur.,  aec  1195.  Following,  then,  the  distinction  laid  down  by 
Mr.  Pomeroy,  as  we  shall  in  this  note,  resulting  tmata  may  be  defined  as 
thoee  which  arise  where  the  legal  eatate  in  property  ia  dispooed  of,  conveye(V, 
or  transferred,  but  the  intent  appears,  or  is  inferred  from  the  terms  of  the 
disposition  or  from  the  accompanying  facta  and  drcumatanoea,  that  the  ben- 
eficial interest  ia  not  to  go  or  be  enjoyed  with  the  l^gal  title.  In  such  case 
a  trust  is  implied  or  results  in  favor  •of  the  person  for  whom  the  equitable  in- 
terest is  assumed  to  have  been  intended,  and  whom  equity  deems  to  be  the 
real  owner:  2  Pomeroy 's  Eq.  Jur.,  sec.  1031.  The  principle  upon  which  such 
person  is  deemed  to  be  the  real  owner  is,  that  the  consideration  comes  from 
or  belonged  to  him;  the  equitable  theory  of  consideration  being,  that  the 
conaideration  drawa  to  it  the  equitable  ri^t  of  property,  and  that  the  per- 
son from  whom  the  consideration  actually  comea  ia  the  true  and  beneficial 
owner.  The  statute  of  frauds  does  not  affect  the  creation  of  reaulting  tmsta, 
for  ainoe  in  them  the  intention  ia  never  expressed  but  always  inferred  or 
presumed  by  law,  from  the  ciroumstancea  of  the  case,  it  follows,  as  a  matter 
of  conrae,  that  there  being  no  evidence  of  an  intention  to  create  a  trust,  it 
could  not  be  possible  that  a  dedaration  of  intention,  properly  executed,  would 
have  been  made 

CONSIDBBATIOZC    PaH)    BT  OkS,   AND    ComnBTANCB    TaKSN    IN    NaMX    OF 

Another  Pebson. — By  far  the  most  important  class  of  resulting  trusts  is 
where  property  is  purchased  and  the  conveyance  of  the  legal  title  is  taken  in 
the  name  of  one  person  while  the  consideration  or  purchase  price  is  paid  by 
another.  In  sqoh  cases  a  trust  arises  at  once  in  favor  of  the  person  paying 
the  purchase  money  and  the  holder  of  the  legal  title  becomes  a  trustee  for 
him:  2  Pomoroy's  Eq.  Jur.,  sec.  1037;  1  Perry  on  Trusts,  sec  126,  and  caaea 
there  dted;  2  Stoiy'a  Eq.  Jur.,  aec.  1201;  Dytr  v.  Dyer,  2  Ckuc«  92;  Lofd  v. 
Head,  I  P.  Wma.  007;  Tomig  v.  Peae^,  2  Atk.  256:  Lehntm  v.  LewU^  62 
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Ala.  129;  Can  v.  Codding,  88  CaL  191;  Bottford  v.  Burr,  2  Johni.  Gh.  405} 
J7iMitp«m  T.  FaU,  64  Ind.  382;  Hider  t.  JOdder,  10  Yes.  360;  BicrlvY.  Bterl»» 
7  But.  353;  Xee  ▼.  Brmoder,  51  Ala.  288;  ifm?/^  v.  Ptabody,  63  Ga.  522; 
DuVaUt  T.  irar«Aa2^  30  Ark.  230;  Broois  v.  ShdUm,  54  Miaa.  353;  Botibh 
wUk  t.  DoWf,  12  Nev.  446;  Peabody  v.  rarfteO,  2  Caah.  227.  Aa  aaid  by 
Lord  Chief  Banm  £yre»  in  Dyer  v.  Dyer,  2Cox,  92;  S.  C,  reported  in  1  Lead- 
ing Caaea  in  Equity,  atar-paging,  203:  <*The  dear  reaolt  of  all  the  oaaea,  with- 
oat  a  aingle  exception,  ia  that  the  tmat  of  a  legal  eatate,  whether  freehold, 
copy-hold,  or  leaaehoM;  whether  taken  in  the  name  of  the  parohaaer  and 
othera  jointly,  or  in  the  namea  of  othera  without  that  of  the  parohaaer; 
whether  in  one  name  or  aeveral;  whether  Jointly  or  aaooeaaively — reealta  to  the 
man  who  advanoea  the  pnrchaae  money.  Thia  ia  a  general  proposition,  aap- 
ported  by  all  the  caaea,  and  there  ia  nothing  to  contradict  it;  and  it  goea  on  a 
atrict  analogy  to  the  role  of  the  common  law,  that  where  a  f  eofi&nent  ia  made 
without  conaideration  the  aae  reaalta  to  the  feoffor."  It  haa  ita  origin  in  the 
natare  of  presomption,  in  the  abaenoe  of  all  rebatting  circamatanoea,  that  he 
who  aoppUes  the  money  meana  the  porchase  to  be  for  his  own  benefit,  rather 
than  for  that  of  another;  and  that  the  conveyance  in  the  name  of  the  latter 
ia  a  matter  of  oonvenience  and  arrangement  between  the  parties,  for  other 
coUateral  parpoaea:  2 Story's  £q.  Jur.,  sec.  1201.'  "This  presumption  is  not 
an  arbitrary  one,  but  a  reasonable  one,  founded  in  the  general  experience 
and  observation  of  men:"  Edwardt  v.  Edwards,  39  Pa.  St.  377,  per  Wood- 
ward, J.  But  in  order  that  a  resulting  trust  may  be  raised,  it  is  absolutely 
indispenaable  that  the  payment  should  have  been  actually  made  by  tha 
person  in  whose  favor  the  trust  is  sought  to  be  raised,  or  that  an  absolute 
obligation  to  pay  ahoold  have  been  incurred  by  him  aa  a  part  of  the  original 
transaotbn  of  purchase  at  or  before  the  time  of  the  conveyance;  no  aubee- 
quent  and  entirely  independent  conduct,  intervention,  or  payment  on  his  part 
would  raise  any  resulting  trust:  2  Pomeroy's  Eq.  Jur.,  sec.  1037.  The  trust 
lererta  to  the  aource  and  origin  of  the  conaideration,  whatever  may  be  ita 
character;  and  so  it  haa  been  held  that  land  aet  off  in  payment  of  a  judgment 
recovered  in  the  name  of  A.,  and  with  hia  knowledge  and  consent,  for  the 
benefit  of  B.,  will  be  held  in  truat  for  B.,  although  the  legal  title  ia  in  A.t 
Peabody  v.  TarbeU,  2  Cuah.  227. 

OomrETANCs  to  Onx  o&  Mobb— Past  Patmxht  of  GoireiDiBATioir.— ? 
A  resulting  truat  ariaea  whether  the  title  ia  taken  in  the  name  of  one  grantee 
only,  or  of  two  or  more  granteea  jointly;  in  the  latter  case  they  are  joint 
trustees:  2  Pomeroy's  Eq.  Jur.,  sec  1038.  So  payment  of  a  part  of  the  pur- 
chase money  will  create  a  resulting  truat  to  the  extent  of  that  part,  aa  where 
two  or  more  peraona  advance  the  purchase  money,  and  the  conveyance  la 
taken  in  the  name  of  one  of  them:  Boirfcrd  v.  Burr,  2  Johna.  Ch.  405;  Cam 
V.  Codding,  38  CaL  191;  Bhea  v.  Tucker,  56  Ala.  450;  Cramer  v.  Hooee,  93 
HL  503;  Pierce  v.  Pierce,  7  B.  Mon.  433;  Morey  v.  fferriek,  18  Fa.  St  123; 
McCreary  v.  Caaey,  50  Id.  349;  Dikeman  v.  Norrie,  36  CaL  94;  Smith  v. 
PatUm,  12  W.  Va.  541;  Smith  v.  Smith,  85  SL  189.  To  make  a  partial  pay- 
ment create  a  reaulting  truat  at  all,  the  money  must  be  paid  aa  a  definite 
aliquot  part  of  the  conaideration  of  the  purchase,  and  then  the  truat  will  be 
of  an  aliquot  part  of  the  whole  estate  in  the  property;  but  unlesa  the  pay- 
ment or  advance  be  of  a  definite  part  of  the  consideration  money,  aa  such, 
DO  trust  will  result  by  implication  of  law,  and  without  agreement:  1  Lead. 
Caa.  in  Eq.,  4th  Am*  ed.,  340;  citing  Widte  v.  CairpenUr,  2  Paige,  218,  238, 
239,  240,  241;  Satyre  v.  Twoneend,  15  Wend.  647,  660;  JFWemoa  ▼.  KeUy,  1 
HoffoLOO,  96;  ^wnw*  JEtate, 2  Aahm.  470, 482;  Smithy.  Bmnham^Z^nmtk. 
AX.  Dao.  ToL.  LX— a 
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435,  462,  463;  Oreen  ▼.  Drummond,  31  MJ.  71;  Balxr  v.  Ftntiif;..  30  Me.  121; 
Cutler  V.  Tuttle,  4  C.  E,  Greene,  549,  662;  McGowan  v.  McGowan,  14  Gray, 
1 19.  Thus  in  Baiser  v.  Vining,  30  Me.  127,  the  court,  per  Tenney,  J  •  say 
"  No  case  has  been  found  where  a  resulting  trust  has  been  held  to  arise  upoi 
(Kiymcnts  made  in  common  by  the  one  assorting  his  claim  and  the  grantee  ip 
the  deed,  wherein  the  grantor  acknowledges  the  receipt  of  the  consideration 
from  him  alone,  when  the  amount  belonging  to  one  and  the  other  is  uncer- 
tain and  unknown  even  to  those  who  make  the  payments,  and  no  satisfactory 
evidence  is  offered  exhibiting  the  portion  which  was  really  the  property  of 
each.  The  trust  springs  Upm  a  presumption  of  law,  because  the  alleged 
cestui  que  trust  has  paid  the  money.  Such  presumption  must  be  attended 
with  no  uncertainty.  The  whole  foundation  is  the  payment,  and  this  must 
be  clearly  established."  But  it  has  been  said  that  where  a  purchase  has 
been  made  with  funds  furnished  jointly,  the  presumption  is,  in  the  absence 
of  proof,  that  they  were  furnished  in  equal  amounts  from  each  person: 
Shoemaker  v.  Smit/i,  11  Humph.  81. 

No  Trust  Created  if  aoainst  Pouct  of  Law  ob  a  Statute. — An 
exception  to  the  rule  that  a  resulting  trust  is  raised  in  favor  of  the  party  ad- 
vancing the  consideration  exists  where  it  would  break  in  upon  the  policy  of 
the  law  or  contravene  any  statutory  provisions:  1  Perry  on  Trusts,  sec.  131; 
2  Story's  Eq.  Jur.,  sec.  1201  b;  Clos  v.  Boppe,  23  N.  J.  Eq.  270;  Miller  v. 
Davis,  50  Mo.  572;  Proseus  v.  Mclniyre^  5  Barb.  424;  Baldwin  v.  CdmpJUld,  4 
Halst.  891.  Thus  a  conveyance,  designed  in  fraud  of  creditors,  will  not  be 
declared  a  resulting  trust  in  favor  of  a  party  thereby  seeking  to  be  benefited: 
Cutler  v.  TuUUy  19  N.  J.  Eq.  549.  Neither  will  a  trust  be  created  where  an 
alien  purchases  land,  and  for  the  purpose  of  evading  the  law  prohibiting  him 
from  taking  and  holding  real  property,  t^kes  the  conveyance  thereof  in  the 
name  of  a  third  person:  Leggett  v.  Dubois,  5  Paige,  114;  S.  C,  23  Am. 
Dec.  413;  Taylor  v.  Benham,  5  How.  270;  Philips  v.  Crammond,  2  Wash. 
C.  C.  441.  In  Leggett  v.  Dttbois,  supra,  Walworth,  chancellor,  says: 
"Equity  will  never  raise  a  resulting  trust  in  fraud  of  the  laws  of  the  land. 
It  could  not,  therefore,  in  a  case  like  the  present,  be  raised  in  favor-  of  an 
alien,  in  fraud  of  the  rights  of  the  state.  The  law  will  never  cast  the  lega7 
or  equitable  estate  upon  a  i>erson  who  has  no  right  to  hold  it;  although  ac 
estate  may,  by  an  express  contract  or  conveyance,  be  vested  in  an  alien, 
until  office  found,  for  the  benefit  of  the  people  of  the  state.  Where  an  alien, 
therefore,  purchases  land  and  takes  an  absolute  conveyance  in  the  name  of  a 
citizen,  without  any  agreement  or  declaration  of  a  trust,  the  law  will  not 
raise  a  trust  in  favor  of  the  alien  purchaser,  who  can  not  hold  the  land,  any 
more  than  it  would  cast  it  by  descent  upon  an  alien  heir,  who  can  not  hold 
it  against  the  state."  And  M'hen  the  purpose  is  to  do  that  through  the 
medium  of  another  person  which  the  party  could  not  do  in  his  own  name,  no 
resulting  trust  is  raised;  as  where  land  was  entered  by. a  son  in  his  own  name, 
with  the  money  of  his  father,  where  the  father  had  already  entered  as  much 
land  in  his  name  as  he  was  allowed  under  the  act  of  congress:  Alsworth  v. 
Oofdtz,  31  Miss.  32. 

Purchase  in  Name  of  Person  Legally  ok  Morally  Entitled  to  Sup- 
PORT. — Where  the  purchase  is  made  by  a  person  who  is  under  a  legal  or  moral 
obligation  to  support  the  person  in  whoso  name  tho  conveyance  is  taken,  the 
presumption  that  the  purchase  was  for  the  benefit  of  the  party  furnishing 
the  purchase  money  is  rebutted,  and  no  trust  results  to  him,  but  equity 
raises  a  presumption  that  the  conveyance  was  an  advancement  or  gift  to  the 
nominal  purchaser.     Thus  a  purchase  by  a  husband  in  the  name  of  hia  wile 
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is  preanmed  to  be  an  adyancemeDt  to  her:  WaUon  ▼.  IHvtne,  220  Barb.  0; 
WhUten  V.  WhiUen,  3  Cash.  194;  FcUheree  v.  Fletcher,  31  Miss.  265;  Outhrit 
V.  Gardner,  19  Wend.  414;  Alexander  v.  Warrance,  17  Ma  228;  Colton  v. 
IToocf,  25  Iowa,  30.  So  a  purchase  by  a  father  in  the  name  of  hia  son,  who  is 
not  provided  for,  is  presomed  to  be  an  advancement:  Dudley  v.  Bosworth,  10 
Humph.  12;  S.  C,  ante,  690;  Dyar  v.  Dyer,  2  Cox,  92;  Partridge  v.  Haven; 
10  Paige,  618;  Tremper  v.  Barton,  18  Ohio,  423;  Stanley  v.  Brannon,  6 
Blackf.  195;  Prownw  v.  MeTntyre,  5  Barb.  432;  Ptnn^  v.  i^effeios,  15  Vt. 
525;  Alexander  v.  Warranee,  17  Mo.  228;  Dauglasa  v.  Brttfn,  4  Rich.  Eq. 
322;  ^irffcr  v.  if.  /ii#.  Co.,  14  Ala.  777;  Shepherd  v.  IFMe,  10  Tex.  72.  A 
purchase  by  a  mother  in  the  name  of  her  child,  or  in  the  joint  name  of  her- 
self and  child,  and  payment  of  the  price  with  her  own  separate  funds,  raises  no 
resulting  trust:  2  Pomeroy's  Eq.  Jur.,  sec  1039;  so  also  no  trust  arises,  but  the 
transaction  is  presumed  to  be  an  advancement  or  gift,  where  the  person  fur- 
nishing the  purchase  money  stands  m  loeo  parentis  to  the  nominal  purchaser, 
as  father-in-law  and  son-in-law:  Baker  v.  Leathers,  3  Ind.  558;  hasband  and 
wife's  nephew:  Currant  v,  Jago,  1  ColL  261;  uncle  and  nephew:  Jackson  v. 
Fhller,  2  Wend.  465;  brother  and  sister:  Higdon  v.  Higdon,  57  Miss.  204; 
father  and  illegitimate  son:  Beckford  v.  Beckford,  Lofift  490.  But  the  rule 
does  not  apply  to  more  distant  relatives,  or  to  strangers,  although  the  person 
furnishing  the  purchase  money  may  have  placed  hims^  m  loco  parentis: 
Tucker  v.  Burrow,  2  Hem.  &  M.  515;  Powys  v.  Mansfield,  3  Myl.  &  Cr.  359. 
This  presumption  of  an  advancement  or  gift  arising  hx)m  the  fact  of  the  real 
purchaser  being  under  a  l^gal  or  moral  obligation  to  support  the  nominal  pur- 
chaser, may  be  rebutted  by  evidence  showing  the  intent  of  the  real  purchaser 
to  secure  a  trust  for  himself:  Shepherd  v.  WhiU,  10  Tex.  72;  Cotton  v.  Wood, 
25  Iowa,  30;  Jackson  v.  Matsdorf,  11  Johns.  96;  S.  C,  6  Am.  Deo.  355;  Pro- 
sens  V.  Mclntyre,  5  Barb.  432;  Hodgson  v.  Maey,  8  Ind.  121;  Butler  v.  Jf. 
Ins.  Co.,  14  Ala.  788. 

Trust  mxtst  Risxti;^  Eg  iNSTAini. — ^A  resulting  trust  must  arise,  if  at 
all,  at  the  time  the  legal  title  is  taken.  Payment  of  the  purchase  money 
must  have  been  made,  or  an  obligation  to  pay  incurred,  at  the  time  of  the 
purchase,  and  no  subsequent  payment,  however  clearly  proved,  will  answer 
the  requirements  of  the  law,  for  the  trust  arises  out  of  the  circumstance  that 
the  money  of  the  real  and  not  of  the  nominal  purchaser  formed  at  the  time 
the  consideration  of  the  purchase,  and  became  converted  into  land:  1  Perry 
on  Trusts,  sec  133;  2  Pomeroy's  Eq.  Jur.,  sec  1037;  1  Lead.  Cas.  in  Eq.,  4th 
Am.  ed.,  337;  Bot^ford  v.  Burr,  2  Johns.  Ch.  408;  Nixon*s  Appeal,  63  Pa.  St. 
282;  White  v.  Carpenter,  2  Paige,  218;  Page  v.  Page,  8  N.  H.  187;  Oraees 
V.  Dugan,  6  Dana,  331;  Pennoek  v.  dough,  16  Vt.  501;  Steere  v.  Steere,  5 
Johns.  Ch.  1;  S.  C,  9  Am.  Dec  256;  Buck  v.  Pike,  11  Mc  9;  Jackson  v. 
Moore,  6  Cow.  706;  Oee  v.  Oee,  2  Sneed,  395.  It  is  expressed  by  Chancellor 
Kent  thus,  in  Bot^ord  v.  Burr,  supra:  ''If  A.  purchases  an  estate  with  his 
own  money,  and  takes  the  deed  in  the  name  of  B.,  a  trust  results  to  A.,  be- 
cause he  paid  the  money.  The  whole  foundation  of  the  trust  ii  the  payment 
of  the  money,  and  that  must  be  clearly  proved.  If,  therefore,  the  party  who 
sets  up  a  resulting  trust  made  no  payment,  he  can  not  be  permitted  to  show 
by  parol  proof  that  the  purchase  was  made  for  hii  benefiL  *  *  *  Hor 
would  a  subsequent  advance  of  money  to  the  purchaser,  after  the  payment  is 
complete  and  ended,  alter  the  case.  It  might  be  evidence  of  a  new  loan,  or 
be  the  ground  of  some  new  agreement,  but  it  would  not  attach  by  relation  a 
trust  to  the  original  purchase;  for  the  trust  arises  out  of  the  droumstanoe 
that  the  money  of  the  real  and  not  of  the  nominal,  purchaser  formed  at  the 
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tiiiM  ths  oonddflfitioa  ol  that  ptuduM,  and  beoMne  oonTwted  into  land."* 
Again  he  aayt:  "The  tnut  reenlte  from  the  original  traauaeUon^  at  the  time 
it  takee  place,  and  at  no  other  time,  and  it  is  fonnded  on  the  aelmal  pajfmad 
q/*  mimeif,  and  on  no  other  ground.  It  can  not  be  mingled  or  oonfonnded 
with  any  sabeeqnent  dealings  whatever.**  And  in  WhiU  ▼.  CarpaUer,  3 
P^ige,  238,  Chancellor  Jones  says:  "The  principle  is,  that  the  estate  belongs 
to  the  party  who  adTances  the  money  oat  of  his  own  fands,  and  on  his  own 
accoont,  to  pay  for  it;  and  the  nominal  grantee,  who  reoeiTes  the  title  with- 
out paying  or  incurring  any  liability  to  pay  any  part  of  the  conaidenktkm 
money,  ia  looked  upon,  and  in  tmth  is,  the  mere  conduit  pipe  or  channel 
through  which  the  estate  and  the  title  and  interest  in  it  pass  from  the  grantor 
to  the  real  purchaser,  who  pays  the  consideration  for  it.  It  follows,  as  a 
necessary  consequence,  that  the  trust  must  arise,  if  at  all,  at  the  time  of  the 
conveyance,  and  that  the  money  or  other  consideration  for  the  deed,  which 
b  the  foundati<m  of  the  trust,  nmti  bethef^paid^  or  •ecwrtd  to  bepakL*' 

Afflibs  to  Pxbsohal  as  wxll  as  Real  Pbopxbtt. — ^The  doctrine  of  re- 
sulting trusts,  arising  from  payment  of  the  consideration  money,  applies  in 
all  its  phases  to  personal  as  well  as  to  real  estate.  Hence  a  sale  or  tnusfer  of 
a  bond,  annuity,  shares  of  sto<^  mortgage,  or  any  other  chose  in  action,  or 
other  personal  property,  to  one  person,  where  the  consideimtian  proceeds  from 
another,  will  raise  a  resulting  trust  in  such  chose  in  action,  or  other  personal 
property,  in  favor  of  the  latter  person:  2  Pomeroy's  Eq.  Jur.,  sec  1038;  1 
Perry  on  Trusts,  sec  130;  Hider  r.  Kidder,  10  Yea.  860;  Loyd  v.  Bead,  1  P. 
Wms.  607;  Sidmauik  ▼.  SidmomCk,  2  Beav.  447;  Jb  parte  Houghiemt  17  Ves. 
261;  (Tdrriei;  v.  TViyfor,  29  Beav.  79;  Sbramd  y.  Dancer,  2  Ch.  Gas.  26;  Creed 
T.  Laneaeter  B*k,  1  Ohio  St.  1. 

CoNvxTAVCB  nr  Teubt  io&  Uhoibsaih  Asn  iMDonran  Pubkms.— As 
before  stated,  the  most  common  and  important  dass  of  resulting  trusts  is  the 
dass  so  far  treated  of  in  this  note,  which  arises  from  the  fact  that  the  con- 
sideration for  the  conveyance  did  not  proceed  from  the  grantee  named,  but 
from  a  third  person,  in  whose  favor,  therefore,  equity  raised  the  tmsl  Be- 
sides this  class,  there  are  several  other  classes  which  we  will  briefly  notice, 
as  where  a  conveyance  is  made  in  trust  for  a  certain  purpose  or  puipoeea  tdiioh 
are  indefinite  and  uncertain,  or  are  illegal,  or  which  fail,  or  where  a  trust  is 
expressly  created  in  a  part  only  of  the  estate  conveyed,  or  where  a  convey- 
ance has  been  made  without  any  consideration  whatever.  In  all  of  these 
cases  a  resulting  trust  may  arise.  First,  then,  where  the  purpose  is  uncertain 
or  indefinite.  It  has  long  been  n  settled  rule  of  law,  that  where  property  is 
given  by  will  or  deed  upon  trust,  snd  the  trust  is  too  uncertain,  indefinite,  and 
vague  to  be  carried  into  effect,  n  trust  will  result  to  the  donor,  his  heirs,  or 
next  of  kin:  1  Perry  on  Trusts,  sec  159;  2  Pomeroy's  Eq.  Jur.,  sec.  1032; 
NichoU  v.  Allen,  130  Mass.  211;  OOife  v.  WelU,  Id.  221;  KendaU  v.  Cfranger, 

6  Beav.  300;  SMb$  v.  Sargon,  3  Myl.  &  Cr.  507;  Moriee  v.  Durham,  10  Yes. 
522;  WUliamiv.  JTersAoiff,  5 CL  &Fin.  Ill;  Skaeor.  Spencer,  100 Mass. 388; 
Sturtevant  v.  Jaques,  14  Allen,  526;  LaUe  v.  DtvomMrt,  2  Bra  C.  C.  187; 
/bii^v.  GaWa9e,lBy.&M.232;  Jomef  v.  ^Oen,  3  Meriv.  17;  EUie  v.  Se&ff, 

7  Sim.  352;  S.  C,  1  MyL  ACr.  286;  DashkU  v.iiaonuyGbierai,  6Har.  &  J.  1. 
ComrBTAVOK  nr  Tbust  tob  Illkoal  PfTBPOSi. — ^Where  property  has  besa 

granted,  bequeathed,  or  devised  in  trust  for  some  purpose  which  is  illegal,  si 
in  contravention  of  some  statute  or  the  policy  of  the  law,  the  trust  is  void,  and 
a  resulting  trust  arises  in  favor  of  the  grantor,  or  devisor,  or  his  heirs  or  repre- 
sentatives: Ckurrick  v.  Errinoton,  2  P.  Wms.  361;  Piltington  v.  Bonghty,  12 
Sim.  114;  Twmer  v.  RumU,  10  Hare,  204;  TregonweU  v.  Sydenham,  3  Dow, 
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194;  Cook  ▼.  StaUtmer^  Co.,  8  MyL  A  K.  202;  Pagt  t.  LeaphgweO,  18  Ves. 
463;  Lemmcnd  v.  PeopU,  6  Ired.  Eq.  187;  8ievm$  ▼.  JS7!y,  1  Der.  Bq.  498. 
ThnB,  where  a  trost  it  created  in  fkTor  of  paputi»  prohibited  hy  ftatate  from 
taking:  Carriek-v,  Errwgton,  2  P.  Wmi.  861;  or  where  the  tmst  ia  void  under 
the  atatnte  of  mortmain:  FiMngUm  ▼.  Boughey,  12  Sim.  114;  Arnold  y, 
CJkqmmi,  1  Yea.  108;  Jonea  ▼.  MUelM,  1  Sim.  &  S.  290;  or  where  it  tend* 
to  create  a  perpetuity:  CurtU  v.  Luhm,  6  Bear.  147;  or  where  it  contravenes 
•ome  policy  of  the  law,  as  by  emancipating  slayee  or  placing  them  in  a  quali- 
fied state  of  skveiy:  8teoen$  t.  Ely,  I  Der.  Eq.  493;  Lemmond  t.  People,  6 
Lned.  Eq.  137.  In  Stevens  t.  Ely,  wpra,  a  testatrix  before  her  death  had  con- 
veyed certain  of  her  slaves  to  tiie  defendant  in  tmst  to  permit  them  to  live 
together  and  be  indostrioosly  employed,  and  that  the  defendant  should  exer- 
eiae  a  control  over  their  morals  and  famish  them  with  necessaries.  This  bill 
was  bronght  by  Stevens,  thd  grantor's  execator,  and  prayed  for  a  reccmvey- 
ance.  Henderson,  C.  J.,  said:  '*  These  trusts  exclude  the  idea  that  he  (the 
defendant)  should  hold  the  negroes  as  property.  And  the  policy  of  the  law 
forbids  that  they  should  be  held  otherwise.  The  trust  therefore  f slls  off, 
and  the  defendant  holds  them  as  property  freed  from  the  trust;  or  the  bene- 
ficial interest  results  to  the  grantor— or  rather,  never  was  out  of  her.  I  shaU 
not  examine  the  cases  which  were  cited  and  conmiented  on  at  the  bar.  They 
all  go  to  prove  that  unlawful  trusts,  motives,  or  intents  render  the  grant 
void  or  not,  as  will  betft  tend  to  suppress  the  illegal  act  or  intent  contem- 
plated. Or  if  they  do  not  render  the  grant  void,  they  either  fall  off  or  result, 
as  will  best  effect  the  same  object."  The  defendant  chdmed  that  there  was  a 
distinction  between  attempting  to  create  an  illegal  trust  by  deed  and  by  a 
will,  and  that  when  attempted  by  deed,  as  in  this  case,  no  trust  would  result 
to  the  grantor,  but  her  interest  in  the  property  would  be  forfeited,  and  the  de- 
fendant himself  would  have  the  legal  and  beneficial  interest.  In  answer  to 
this,  Henderson,  C.  J.,  said:  '*  There  can  be  no  reason  for  raising  a  resulting 
tmst  for  the  heir,  which  does  not  equally  operate  to  raise  one  for  the  grantor. 
It  is  said  the  heir  takes  all  that  the  ancestor  does  not  devise  to  another.  The 
grantor  retains  all  that  he  has  not  given  away;  and  if  the  grantee  can  not 
take  the  beneficial  interest,  it  remains  in  the  grantor.  For  to  every  grant 
there  must  be  a  grantee— a  taker.  It  is  said  the  grantor  had  forfeited  her 
estate  by  attempting  an  illegal  trust.  So  has  the  devisor,  and  his  heir  takes 
nothing  but  what  his  ancestor  had  at  his  death.  It  is  said,  the  forfeiture  is 
inflicted  on  him  to  prevent  the  commission  of  such  acts.  Our  own  feelings, 
nay,  our  holy  religion  teUs  us,  that  we  are  more  restrained  by  punishment  to 
be  inflicted  on  our  children  for  our  crimes  than  on  ourselves.  So  that  policy 
is  on  the  other  side.  I  can  not,  therefore,  *^i»fcit>gnl«li  this  ease  from  a  similar 
disposition  made  in  a  wilL" 

Ck>NVETJjfOK  IN  Tbvst  lOB  PuxposB  Whioh  Fails.— Where  property  b 
conveyed  or  devised  in  tmst  for  particular  objects  or  purposes,  if  those 
ejects  or  purposes  fail  by  lapse  or  otherwise,  a  resulting  trust  will  arise  for 
the  benefit  of  the  grantor  or  devisor,  if  the  property  is  not  6therwise  disposed 
of:  2  Pomeroy's  Eq.  Jur.,  sees.  1032,  1033;  1  Perry  on  Trusts,  sec  160;  2 
Story's  Eq.  Jur.,  sec.  1200,  and  cases  cited;  Aebroyd  v.  SmUhson,  I  Bro.  C.  G. 
603;  WaUams  v.  Coade,  10  Yes.  600;  Cruse  v.  Borley,  8  P.  Wms.  22;  Spink 
V.  Lewis,  3  Bro.  C.  C.  866;  Davenport  v.  CoUman,  12  Sim.  610;  ffuteheson  v. 
Hasnmond,  3  Bro.  C.  C.  128;  Hawley  v.  Josms,  6  Paige,  818;  MueBedtm,  v. 
^hnoa,  0  Ves.  63; 

Trust  Dsclakkd  as  to  Pabt  Only  ov  Estatx  Cqvtztxd.— Where  prop- 
erty is  granted  or  devised,  and  a  trust  is  declared  in  part  only  d  the  estate 
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fchofrgmnted  or  devised,  or  the  porpoBes  of  the  trust  do  not  exhaust  the  whole 
bene£cial  interest,  a  trust  in  the  remaining  part  Or  interest  will  result  to  the 
grantor,  or  the  heirs  or  representatives  of  the  devisor;  2  Pomeroy's  Eq.  Jar., 
sec.  1034;  1  Perry  on  Trusts,  sec.  152;  2  Story's  Eq.  Jur.,  sec  1199;  Lloyd  y, 
SpUlet,  2  Atk.  150;  EUeock  v.  Mapp,  2  Phila.  793;  Longley  v.  LongUy,  13  L. 
E.  Eq.  133;  MarshaU  v.  CrvixoeU,  20  Id.  328;  Hobcai  v.  Suffolh,  2  Vem.  644; 
HaJ/ord  v.  8uUn$,  16  Sim.  488;  Ikmdscm  v.  Foley,  2  Bro.  C.  C.  203;  Pamdl 
f,  Ilinottcn,  3  Sm.  A  G.  344;  Levet  v.  Needham,  2  Vem.  138;  Head  v.  Stead- 
man,  26  Beav.  495;  Culpepper  v.  AtUm,  2  Ch.  Gas.  115;  Dawaon  v.  Clarke,  18 
Ves.  254;  Siwall  v.  Denny,  10  Beav.  315;  Cooke  v.  Dedley,  22  Id.  196;  Cotting- 
ton  v.  Fletcher,  2  Atk.  155;  Benbow  v.  Townsend,  1  MyL  A  K.  506;  Hoffan  v. 
Stayhom,  65  N.  0.  279;  Lormgv,  Elliot,  16  Gray,  568;  McCallkter  v.  fF»/2sy, 
52  Ind.  382;  Kennedy  v.  i^iuum,  52  Gal.  326;  Ponee  v.  McEloy,  47  Id.  159; 
/To^on  V.  JaequeM,  19  N.  J.  Eq.  123^  The  reason  is,  that  the  declaration  of  a 
trust  as  to  part  is  considered  sufficient  evidence  that  the  grantor  or  devisor 
did  not  intend  the  grantee  or  devisee  to  take  the  beneficial  interest  in  the 
whole,  and  that  the  creation  of  the  trust  was  the  sole  object  of  the  trans- 
action: 1  Perry  on  Trusts,  sec  152.  But  thero  is  a  distinction  which  must 
be  observed  between  property  given  expressly  for  a  particular  purpose  and 
subject  to  a  particular  purpoec  In  the  latter  case  the  beneficial  interest  is 
given  to  the  grantee  or  devisee,  subject  to  some  charge  which,  when  discharged, 
vests  the  whole  remaining  beneficial  interest  in  such  grantee  or  devisee:  Kitig 
V.  DenUon,  I  Yes.  &  Bea.  260;  Tregonwelly, Sydetiham,  3  Dow,  194;  Daw8onr. 
Clarke,  18 Yes.  247;  Doumer  v.  CkureK  44  N.  Y. 651;  Wood  v.  Cox,2  MyL  « 
Gr.  684.  Lord  Ghancellor  Eldon  thus  states  this  distinction  in  King  v.  Dem- 
ton,  I  Yes.  &  Bea.  272:  "If  I  give  to  A.  and  his  heirs  all  my  real  estate, 
charged  with  my  debts,  that  is  a  devise  to  him  for  a  particular  purpose,  but 
not  for  that  purpose  only.  If  the  devise  is  upon  trust  to  pay  my  debts,  that 
is  a  devise  for  a  particular  purpose,  and  nothing  more;  and  the  effect  of  those 
two  modes  admits  just  this  difference.  The  former  is  a  devise  of  an  estate  of 
inheritance  for  the  purpose  of  giving  the  devisee  the  beneficial  interest,  sub- 
ject to  a  particular  purpose;  the  latter  is  a  devise  for  a  particular  purpose, 
with  no  intention  to  give  him  any  beneficial  interest.  Where,  therefore,  the 
whole  legal  interest  is  given  for  the  purpose  of  satisfying  trusts  expressed, 
and  those  trusts  do  not  in  their  execution  exhaust  the  whole,  so  much  of  the 
beneficial  interest  as  is  not  exhausted  belougs  to  the  heir;  but  where  the 
whole  legal  interest  is  given  for  a  particular  purpose,  with  an  intent  to  give 
the  devisee  of  the  legal  estate  the  beneficial  interest,  if  the  whole  is  not 
exhausted  by  that  particular  purpose  the  surplus  goes  to  the  devisee,  as  it  is 
intended  to  be  given  to  him." 

GonvxTANCE  WITHOUT  GoKSiBE&ATiON. — Where  conveyance  has  been  made, 
without  any  consideration  expressed  or  implied,  and  does  not  state  any  use 
or  trust,  and  is  not  intended  as  a  gift,  a  presumption  arises  that  it  was 
intended  it  should  be  held  for  the  benefit  of  the  grantor,  and  a  resulting  trust 
will  be  created.  This  is  in  conformity  to  the  rule  of  the  common  law, 
whereby,  if  a  feoffment  was  made  without  consideration,  the  legal  title  only 
passed  to  the  feoffee,  and  a  use  resulted  to  the  feoffor:  2  Story's  £q.  Jur., 
sees.  1197,  1198;  2  Pomeroy's  Eq.  Jur.,  sec.  1035;  1  Lead.  Gas.  in  Eq.  349, 
350;  1  Perry  on  Trusts,  161  et  seq.-,  where  the  whole  subject  is  discussed.  In 
Buss  V.  Md>ms,  16  Gal.  355,  the  plaintiff  had  conveyed  to  his  fotber  certain 
real  estate,  and  brought  that  suit  to  set  aside  the  conveyance  Cope,  J.,  said: 
"It  appears  that  the  consideration  was  a  verbal  agreement  by  the  father  to 
inake  a  will,  and  d'  vise  to  the  plaintiff  certain  property  mentioned  in  the 
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compl&int.  The  &ther  died  without  having  complied  with  the  agreement, 
and  the  plaintiff  claims  that  he  is  entitled  to  be  restored  to  his  original  rights. 
The  referee  finds  that  this  agreement  was  the  only  consideration  for  the  con- 
Teyance,  bnt  whether  this  is  the  consideration  expressed  in  the  conveyance 
itself  does  not  appear.  Assuming  that  it  is,  we  are  unable  to  see  why  the  case 
does  not  fall  within  the  doctrine  of  resulting  trusts.  The  agreement  was 
void,  and  the  conveyance  was  executed  without  any  consideration,  express  or 
implied.  It  is  shown  that  the  transaction  was  not  intended  as  a  gift,  and  as 
there  was  no  consideration,  a  trust  resulted  in  favor  of  the  plaintiff  by  impli- 
cation of  law."  If  a  consideration  is  expressed  in  the  conveyance,  even 
though  a  nominal  one,  parol  evidence  is  not  admissible  to  show  the  trust: 
LtfnanY.  WhUley,  4  Russ.  423;  Buss  v.  Afebius,  16  Cal.  350. 

Pabol  Evidencb,  when  Apmtssible  to  Establish. — In  the  first  and 
most  important  class  of  resulting  trusts,  viz.,  where  the  trust  arises  in  favor 
of  the  party  furnishing  the  consideration,  it  has  loiig  been  well  settled  that 
•patol  evidence  is  admissible  to  establish  the  facts  necessary  to  create  the 
trust,  or  out  of  which  it  results:  1  Perry  on  Trusts,  sec.  137;  2  Pomeroy's  £q. 
Jur.,  sec.  1040;  2  Story's Eq.  Jur.,  sec.  1202;  ByaUy,  Byall,  Amb.  413;  S.  C,  1 
Atk.  69;  Oa9coigne  v.  Tkwmg,  1  Vem.  366;  WUU8  t.  WUlis,  2  Atk.  71;  Lench 
V.  Lench,  10  Ves.  517;  Miller  v.  Bloee'$  Mc'r,  30  Gratt.  744;  Smilli  v.  PatUm, 
12  W.  Va.  541;  Bhea  v.  Tucker,  56  Ala.  450;  Eyden  v.  HycUsn,  6  Baxt.  406; 
Byers  v.  Wackman,  16  Ohio  St  440;  Baher  t.  Vinmg,  30  Me.  126;  Frederick  v. , 
Haas,  5  Kev.  389;  1  Lead.  Gas.  in  Eq.,  4th  Am.  ed.,  335,  and  cases  there 
cited.  Mr.  Perry  lays  the  rule  down  broadly,  that  the  statute  of  frauds  ex- 
tends to  and  embraces  only  trusts  created  or  declared  by  the  parties,  and  does 
not  affect  trusts  arising  by  operation  of  law:  1  Perry  on  Trusts,  sec.  137,  cit- 
ing Boss  v.  liegeman,  2  Edw.  Ch.  373;  LarHn  v.  BIiode$,  5  Port.  196;  JiJnoa  v. 
Hunter,  4  Gilm.  211;  SmUh  v.  SackeU,  5  Id.  544;  FooU  v.  Bryant,  47  N.  Y. 
644;  Black  v.  Black,  4  Pick.  238;  Bryant  v.  Hendricks,  6  Iowa,  256;  Judd  v. 
Jfaseley,  22  Iowa,  428;  Ward  v.  Armstrong,  84  HI.  151. 

Hence,  the  person  claiming  a  resulting  trust  in  his  favor  may  prove  by 
parol  the  payment  of  the  purchase  money  by  him,  although  the  deed  recites 
it  to  have  been  paid  by  the  grantee;  so  also  it  is  admissible  in  opposition  to  a 
dwom  answer  denying  it:  Boyd  v.  McLean,  I  Johns.  Ch.  582;  and  even  after 
the  death  of  the  nominal  purchaser:  Id.;  Freeman  v.  Kelly,  I  Hoffm.  98.  Bnt 
parol  evidence  is  to  be  received  with  caution;  hence  it  must  be  full,  clear, 
couvincing,  and  satisfactory:  Boyd  v.  McLean,  supra;  Baker  v.  Vining,  30 
Mc.  126;  Thomas  v.  SUmd\ford,  49  Md.  181;  BUlings  v.  ClinUm,  6  S.  C.  90; 
Lee  v.  Browder,  61  Ala.  288;  Hyden  v.  Hyden,  6  Baxt.  406;  AgricuUural 
Ass'n  V.  Brewster,  51  Tex.  257;  Parker  v.  Snyder,  31  N.  J.  Eq.  164;  WhUe- 
more  v.  Learned,  70  Me.  276.  Thus,  in  the  last  case,  the  court  say,  page  285: 
"  That  such  a  trust  may  be  established  at  all  by  parol,  was  a  rule  reluctantly 
adopted  in  equity,  and  accompanied  at  its  adoption  with  the  requirement  of 
full  proof,  or  a  high  degree  of  force  and  weight  in  the  testimony  offered." 
And  in  a  Tennessee  case  it  is  said,  **  that  such  a  parol  trust  may  be  set  up 
oontraiy  to  the  face  of  a  deed,  is  well  settled;  but  it  is  equally  well  settled, 
that  in  order  to  the  establishment  of  such  a  trust  in  opposition  to  the  terms 
of  a  written  instrument,  the  proof  must  be  most  convincing  and  irrtfragahle:*' 
Hyden  v.  Hyden,  6  Baxt.  407,  per  Freeman,  J.  In  a  leading  case  on  this 
subject,  Chancellor  Kent  has  said :  <*  The  cases  uniformly  show,  that  the  courts ' 
have  been  deeply  impressed  with  the  danger  of  this  kind  of  proof,  as  tending 
to  perjury  and  ^e  insecurity  of  paper  title;  and  they  have  required  the  pay 
ment  by  the  cestui  que  trust  to  be  clearly  proved:"  Boyd  v.  McLean^  I  Johns. 
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Ch.590.  Erea  the  pwoldaolarfttions  of  the  nominal  grantee  tbftt  another  paid 
the  porchaae  money,  will  he  evidence  againt  him»  and  his  heira  or  devisees; 
hat  each  evidence  is  most  unsatisfactory  on  acooant  of  the  facility  with  which 
it  may  be  fabricated,  bat  is  nevertheless  competent  if  dear  and  oonsistent, 
especially  when  corroborated  by  circnmstanoes:  Harder  v.  Harder^  2  Sandl 
17;  Maim  v.  MaUn,  I  Wend.  626.  A  resulting  trost  may  also  be  rebutted 
by  parol  evidence.  It  is  founded  on  an  equitable  presumptive  intention,  but 
this  presumption  may  be  rebutted  by  parol  evidence  that  the  person  fumiBh- 
ing  the  purchase  money  intended  to  give  the  nominal  grantee  the  beneficial 
intersst:  Benbaw  v.  Towuend^  1  MyL  ft  E.  606;  Oarriek  v.  Tajflor,  29  Beav. 
79;  Eider  v.  Kidder,  10  Ves.  360;  Steere  v.  Steere,  5  Johns.  Cb.  19;  S.  C,  9 
Am.  Dec  256;  Page  v.  Page,  8  N.  H.  195;  Hunt  v.  Mocre,  6  Cush.  1;  Bote- 
ford  T.  Burr,  2  Johns.  Ch.  416;  BeeeAer  v.  Major,  2  Drew,  ft  Sm.  431 ;  Carter  v. 
ifofi((^Ofiiery,2Tenn.  Ch.  216;  BeUaeieY.Compton, 2 Yem.2H,  Soalsothis 
presumption  may  be  rebutted  as  to  part  of  the  trust,  and  not  as  to  the  re> 
mainder:  Benbow  v.  Towneetid,  eupra, 

Pabol  Evidkncb,  WHBir  HOT  Admissiblb.— It  seems  that  in  the  other 
classes  of  resulting  trusts,  viz.,  where  a  conveyance  is  made  in  trust  for  a 
certain  purpose,  but  which  is  indefinite  and  uncertain,  or  is  illegal,  or  which 
fails,  or  where  a  trust  is  expressly  created  in  a  part  only  of  the  estate  con- 
veyed, or  where  a  conveyance  has  been  made  without  any  consideration  what- 
ever, parol  evidence  is  not  admissible.  The  intention  that  the  donee  is 
not  to  enjoy  the  beneficial  interest,  but  that  a  trust  is  to  result,  or  the  con- 
trary inteoition,  must  appear  expressly  or  by  implication  from  the  terms  of 
the  instrument  itself  by  which  the  property  is  conveyed.  If  the  instrument 
is  a  will,  then  no  extrinsic  evidence  is  ever  admissible  to  show  the  testator's 
meaning.  If  the  instrument  is  a  deed,  no  extrinsic  evidence  of  the  donor^ 
intention  is  admissible,  unless  fraud  or  mistake  is  alleged  and  shown:  2 
Pomeroy's  Eq.  Jur.,  sec  1036,  and  cases  cited.  Hence,  if  there  is  in  fact  no 
consideration,  but  the  deed  recites  a  pecuniary  consideration  even  merely 
nominal  as  paid  by  the  grantee,  this  statement  raises  a  conclusive  presump- 
tion that  the  grantee  is  to  take  the  beneficial  estate,  and  destroys  the  possi- 
bility of  a  trust  resulting  to  the  grantor,  and  no  extrinsic  evidence  would  be 
admitted  to  contradict  the  recital  and  to  show  that  there  is  in  fact  no  consid- 
eration—except in  a  case  of  fraud  or  mistake:  2  Pomeroy's  Eq.  Jur.,  sec 
1036;  Leman  v.  WhUley,  4  Ross.  423;  Bun  v.  Mebius,  16  CaL  350;  ^gtiwes  v. 
Harder,  1  Paige,  494;  8.  C,  19  Am.  Dec  446. 


HOLLIB  ET  Ux.   V.   FrANOOIB  ET  AL. 

[5  TsXAS,  195.] 

Notes,  Bonds,  or  Aobxbments  of  Marrtbt>  Woman  are  absolutely  void 
at  common  law.  Her  separate  existence  is  mexged  in  that  of  her  bus 
hand,  and  she  can  make  no  contract  to  chaige  her  estate  or  render  hersell 
liable  to  an  action. 

In  Equitt,  Married  Woman  has  been  Treated  as  Posbesbino,  in  a 
Great  Degree,  the  powers  of  m/eme  eole  over  her  separate  property,  and 
as  possessing  the  necessary  powers  of  charging,  incumbering,  or  disposing 
of  it  at  pleasure. 
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DooTBiirxs  o#  CouBan  of  Bquitt  as  to  Powbbs  or  Fnoi  Cotxbt  otzb 
THKm  Sbpa&atb  EnATBB  are  not  reoogniied  m  rnkt  by  which  the 
powers  of  /emet  eovtri  aver  their  separate  estates,  under  the  Texas  stat- 
nte»  and  their  consequent  liabilities,  are  to  be  determined. 

Tdcas  Statdtb  Pbbsobibis  Spkczal  Mods  iob  Contxtakox  ob  Tbans- 
ISE  07  Wm*s  Sefabatb  Pbopxbtt,  and  unless  this  mode  be  por- 
sned,  the  wife  has  no  power  to  chai*ge  her  separate  estate,  except  for 
necessaries  for  herself  and  family  and  for  expenses  incorred  for  the  ben- 
efit of  her  separate  property;  a  note  given  for  these  alone,  or  jointly  with 
the  hnsband,  woold  create  a  legal  liability  which  can  be  enforced  against 
either  the  common  property  or  the  separate  property  of  the  wife,  at  the 
plaintiff's  disoreticn. 

UmiR  FoBMKB  Laws  of  Texas,  Wm  oould  Auxir  hb&  SirA&aTS  Paor- 
VET7  with  the  consent  of  her  hnsband,  and  in  case  of  his  rsfnsal  or  ab* 
senoe,  by  anthorization  of  the  judge. 

PttBHT  StATUTB  has  iKTBODirOBD,  DT  ADDITION  TO  AbSBKT  OF  HVSBAND, 

the  requisite  of  the  privy  examination  of  the  wife,  and,  in  fact,  the  cus- 
tomary mode  for  the  transfer  of  the  feeehold  and  dower  interests  of  the 
wife,  under  the  strict  rules  of  the  common  law. 

BEATDTB   FBOTIDINO    THAT   FXMZS    Ck>yXBT   MAT  BiSPOSS  OF  IHKQt  SePA- 

BATi  FnoPKBTT  in  a  particular  mode  applies  to  the  transfer  of  the  most 
insignificant  articles  of  her  movables;  but  the  restriction  has  been  so  far 
removed  as  to  authorise  her  separate  estate  to  be  charged  with  necessa- 
ries for  herself  and  family,  and  expenses  incurred  for  the  benefit  of  her 
separate  property. 

WiFB  OAV,  BT   Ck>MPLTIirO   WITH   FOBMAUTIBS   PbBSOBIBBD   BT   StATUTX, 

pass  her  whole  estate  for  the  payment  of  her  husband's  debts;  and  her 
competence,  under  the  same  sanction,  to  pass  a  less  interest,  or  to  in- 
cumber her  estate,  can  not  be  questioned. 

Whbbb  Wifb  Joins  hxr  Husband,  in  Mobtoagb  of  hbb  Estatb,  fob 
Benefit  of  Husband,  as  between  the  husband  and  wife,  the  mortgage 
will  be  considered  the  debt  of  the  husband;  and  after  his  death,  the  wife 
or  her  representatives  will  be  entitled  to  stand  in  the  place  of  the  mort- 
gagee, and  have  the  mortgage  satisfied  out  of  his  assets. 

In  AonoN  to  Fobbolosb  Mobtgaob  Qiyxn  bt  Wifb  fob  Husband's 
Denis,  if  the  husband  has  separate  property,  or  there  is  community 
property,  the  court  would  doubtless  have  authority  to  decree  payment 
out  of  such  property,  if  sufficient,  and  if  not,  the  balance  to  be  satisfied 
out  of  the  separate  property  of  the  wife,  incumbered  with  the  charge. 

CouBTS  WILL  Examine  with  Vioilangb  Tbansfebs  and  Inoumbbancbs 
BT  Wifb  of  heb  Sepabatb  Pbopebtt,  even  when  the  formalities  of 
the  statute  have  been  complied  with,  and  protect  the  wife  from  undue 
influence  or  fraud,  or  compulsion  of  her  husband  or  others;  but  where 
such  defenses  are  insisted  on,  they  must  be  averred  by  the  wife  and  sus- 
tained by  proof,  as  it  is  not  incumbent  on  the  plaintiff  to  establish  a 
negative. 

Suit  to  foreclose  mortgage  on  two  slaves,  the  separate  prop- 
erty of  Elizabeth  Hollis.  The  slaves  were  held  by  John  Love, 
as  trustee  for  said  Elizabeth.  In  1845,  William  Hollis  and  his 
wife  Elizabeth  purchased  certain  farming  utensils,  proyisionSt 
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and  other  necefisaries  for  the  family  of  said  HoUis  and  to  cany 
on  hid  farm;  and  in  consideration  therefor  gave  their  note  for 
five  hundred  and  seTentj-eight  dollars  and  twenty-one  cents. 
To  secure  the  note,  said  William  and  Elizabeth,  and  the  said 
Love,  as  trustee,  executed  and  delivered  to  plaintiffs  the  said 
mortgage.  The  mortgage  was  acknowledged  by  said  Elizabeth, 
as  prescribed  by  the  statute  regulating  the  mode  in  which  mar- 
ried women  may  dispose  of  their  separate  property.  Decree  of 
foreclosure  entered;  defendants  appealed. 

J.  P.  Henderson  and  Ardrey,  for  the  appellants. 

Thomas  J.  Jennings,  for  the  appellees. 

By  Court,  Hemphill,  C.  J.  The  grounds  upon  which  the  ap- 
pellants rely  to  show  that  the  judgment  is  erroneous,  are:  1. 
That  the  contract  of  the  wife,  as  a  joint  promisor  with  her  hus- 
band, created  no  legal  liability  on  her  part,  and  was,  as  to  her, 
absolutely  null  and  Toid.  2.  That  the  mortgage  was  but  ajx 
accessorial  contract,  dependent  upon  the  legal  liability  created 
by  her  signing  the  said  note;  and  that  it  was  null  and  Toid,  and 
could  not  be  enforced  against  her  separate  property. 

The  first  proposition,  if  tested  by  the  rules  of  the  common 
law,  or  at  least  those  administered  in  the  common-law  courts,  is 
undeniably  true.  The  notes,  bonds,  or  agreements  of  a  married 
woman  are  absolutely  void  at  law.  Her  separate  existence  is 
merged  in  that  of  the  husband;  and  she  can  make  no  contract 
to  charge  her  estate,  or  render  herself  liable  to  an  action:  ifter- 
.  ray  v.  Barlee,  3  Myl.  &  K.  209.  But  the  case  is  wholly  differ- 
ent in  equity;  her  separate  existence  is  there  recognized  both  as 
to  her  rights,  and  the  liabilities  with  which  her  property  may  be 
affected.  She  is  treated,  in  equity,  according  to  the  rules  of  the 
English  decisions,  as  possessing,  in  a  great  degree,  the  powers 
of  a  feme  sole,  over  the  separate  property  in  which  she  has  an 
absolute  interest,  and  possessing,  as  incidents  to  her  right  of 
property,  the  necessary  powers  of  charging,  incumbering,  or 
disposing  of  it  at  pleasure.  Her  power  to  charge  is  dear;  and 
when  her  intention  to  do  so  is  manifest,  the  liability  attaches; 
and  the  execution  of  a  note  by  a  feme  covert  is  regarded  in 
equity  as,  prima  facie,  an  evidence  of  her  intention  to  charge 
her  separate  estate.  The  note,  then,  though  void  at  law,  can 
be  enforced  in  equity  against  the  separate  estate  of  the  wife, 
according  to  the  rule  of  the  English  decisions;  and  although  a 
wife  incurs  no  personal  liability  by  the  execution  of  a  note,  yet  it 
must  be  satisfied  out  of  the  corpus  or  profits  of  her  separate  estate. 
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The  doctrines  of  courts  of  equity,  as  to  the  power  of  /ernes 
ixivert  oyer  their  separate  estates,  are  not  recognized  as  rules,  by 
which  the  powers  of  femes  covert,  oyer  their  separate  estates, 
under  our  statute,  and  their  consequent  liabilities,  are  to  be 
determined.  The  statute  has  prescribed  a  special  mode  for  the 
conyeyance  or  transfer  of  the  property,  and  unless  this  mode 
be  pursued,  the  wife  has  no  power  to  charge  her  separate  estate, 
except  for  necessaries  for  herself  and  family,  and  for  expenses 
incurred  for  the  benefit  of  her  separate  property;  a  note  given 
for  these,  alone  or  jointly  with  the  husband,  woidd  create  a 
legal  liability,  which  can  be  enforced  against  either  the  common 
property,  or  separate  property  of  the  wife,  at  the  discretion  of 
the  plaintiflf :  Acts  of  1848,  p.  77. 

But  the  principal  question  in  the  case  is  as  to  the  yalidity  of 
the  mortgage.  Before  examining  the  point,  whether  a  mort- 
gage executed  as  was  this,  with  all  the  solemnities  of  the  law,  is 
valid,  I  will  take  a  cursory  survey  of  the  power  of  femes  covert 
to  affect,  by  mortgage,  their  separate  equitable  estates.  Their 
power  to  do  so  is  quite  dear.  They  can  incumber  them,  by 
mortgage,  for  the  payment  of  their  husband's  debts.  They 
could  give  the  estates  to  their  husbands;  and  a  mortgage,  or 
other  charge  upon  them,  is  regarded,  pro  taniOy  as  an  appoint- 
ment of  the  separate  estate:  Vanderheyden  v.  MaUory,  1 N.  Y.  462; 
Jaques  v.  Trustees,  17  Johns.  549  [8  Am.  Dec.  447];  2  Story's 
Eq.  Jur.,  sees.  1390,  1392,  1395,  1399;  2  Roper,  216,  217. 
These  dispositions  of  the  wife's  equitable  estate,  in  favor  of  the 
husband,  will  be  closely  scrutinized;  and  they  must  be  free 
from  symptoms  of  fraud,  coercion,  or  undue  influence:  2  Story's 
Eq.  Jur.,  sec.  1395;  Bradish  v.  CHbbs,  3  Johns.  Ch.  550;  2  Roper's 
H.  &  W.,  216,  224;  MUnes  v.  Busk,  2  Ves.  jun.  498,  500. 

Waiving  the  examination  of  the  doctrines  of  courts  of  equity, 
in  England,  as  to  the  power  of  femes  covert  over  their  separate 
estates,  I  will  proceed  with  the  investigation  of  their  powers  as 
regulated  by  statute.-  The  property  in  this  case  was,  most 
probably,  limited  by  deed;  and  a  special  mode  of  disposing  of, 
or  charging,  the  estate,  may  have  been  directed;  but,  as  the  deed 
was  not  admitted  in  evidence,  its  provisions  can  not  be  inquired 
into;  and  the  question  must  be  determined  as  if  it  had  arisen 
upon  the  separate  estate  of  the  wife,  under  the  law,  and  its 
mode  of  transfer,  as  established  by  the  acts  regulating  the  sub- 
ject-matter. At  the  date  of  the  execution  of  the  mortgage,  the 
statute  of  1841,  prescribing  the  mode  of  disposition  of  the  prop- 
erty of  the  vnfe,  was  in  force.    It  declared,  in  effect,  that  when 
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a  husband  and  wife  have  conyeyed  any  estate,  or  interest,  in  anj 
land,  slaves,  or  other  effects,  the  separate  property  of  the  wife, 
if  she  appear  before  any  judge  of  the  district  court  or  chief  jus- 
tice of  the  couniy  court,  and  declare  that  she  did  freely  and 
willingly  seal  and  deliyer  the  said  writing,  to  be  shown  and  ex- 
plained to  her,  and  wishes  not  to  retract  it,  and  shall  acknowl- 
edge the  said  writing,  so  again  shown  to  her,  to  be  her  act,  and 
such  privy  examination,  acknowledgment,  and  declaration  being 
certified  by  the  officer,  the  conveyance  shall  pass  all  the  right, 
title,  and  interest  which  the  husband  and  wife,  or  either  of  them, 
have  in  or  to  the  property  thereby  conveyed. 

The  forms  prescribed  by  the  statute  have  been  strictly  pur- 
sued in  the  execution  of  this  mortgage;  and  its  validity  would 
seem  to  be  beyond  dispute,  provided  the  wife  has  competent 
authority  to  convey  a  less  interest,  or  to  incumber  her  estate, 
by  complying,  in  the  mode  of  making  the  charge,  with  the 
formalities  prescribed  for  the  conveyance  of  her  entire  estate. 
This  can  not  be  doubted,  on  principle;  and  it  seems  to  be 
equally  well  settled,  by  the  authorities. 

By  the  rules  of  the  common  law,  and  independent  of  the 
wife's  rights  in  equity,  her  personal  property  vested  in  the  hus- 
band, and  he  was  seised  of  a  freehold  interest  in  her  estate  of  in- 
heritance in  land,  and  entitled  to  its  rents  and  profits  during 
their  joint  lives;  but  if  he  died  before  the  wife,  she  took  the 
estate,  again,  in  her  own  right:  2  Kent's  Com.  130.  She  could 
not  contract  in  relation  to  her  personal  properly,  as  it  had 
passed  to  her  husband;  but,  in  her  realty,  she  retained  a  dor- 
mant reversionary  interest,  which,  on  the  death  of  the  husband, 
revived  into  the  right  and  title  under  which  she  held  it  before 
marriage.  This  interest  she  could,  jointly  with  her  husband, 
transfer,  in  England,  by  way  of  fine;  and  a  deed,  with  a  privy 
examination  and  acknowledgment  by  the  wife,  having  been  sub- 
stituted for  the  conveyance  by  fine,  in  most  of  the  states  of  the 
United  States,  she  can  convey  sach  interest  by  deed,  with  the 
requisites  of  examination  and  acknowledgment,  which  are  essen- 
tial to  its  validity:  Id.  151.  This  has  no  reference  to  the  dis- 
posal of  the  separate  equitable  estate  of  the  wife.  In  the  aliena- 
tion of  this,  she  was  not  restricted  to  the  conveyance  by  fine; 
nor  was  a  private  examination  required  to  give  validity  to  her 
deed:  Id.;  Sturgis  v.  Corp,  13  Ves.  190. 

Under  our  former  laws,  the  wife  could  alienate  her  separate 
property,  with  the  consent  of  her  husband,  and  in  case  of  his 
refusal,  or  absence,  by  authorization  of  the  judge.    The  statute 


Digitized  by 


Google 


Dec  184a]  HoLUS  v.  Fbanooi&  76S 

has  introduced,  in  addition  to  the  aseent  of  the  huBband,  the 
requisite  of  the  pri^y  examination  of  the  wife,  and,  in  fact,  the 
eoBtomazy  mode  for  the  transfer  of  the  freehold  and  dower  in- 
terests of  the  wife,  under  the  strict  rules  of  the  common  law. 
As  a  substitute  for  the  clumsy  and  ei^nsiye  conyeyance  by  fine, 
this  mode  is  simple  and  conyenient,  but  contrasts  unfayorably, 
in  these  respects,  with  the  mode  prescribed  under  our  former 
lawSy  or  the  assurance  by  which  the  sepantte  property  of  the 
wife,  in  equity,  may  be  transferred. 

A  priyy  examination  before  a  magistrate  was  designed,  and 
may  haye  some  tendency,  to  protect  A/eme  covert  from  undue  in- 
fluence,  or  coercion,  by  her  husband,  or  others;  and  its  oper- 
ation, if  limited  to  conyeyances  of  lands  and  slayes,  would  not 
be  onerous;  but  when  it  is  considered  that  it  is  required  by  the 
statute  in  all  conyeyances  of  any  of  the  effects  of  the  wife,  and 
that  it  is  as  essential  to  giye  yalidity  to  transfers  of  the  most 
insignificant  articles  among  her  moyables — ^her  poultzy,  for  in- 
stance— as  to  the  transfer  of  lands  and  slayes,  it  can  not  be 
denied,  that  such  regulations  are  repugnant  to  the  spirit  of  laws 
which  recognize  the  capacity  of  the  wife  to  hold  all  her  separate 
properly  in  her  separate  right,  based  as  they  are  on  the  funda- 
mental principle,  that  her  separate  existence  and  independent 
yolition  are  not  absorbed,  at  least  entirely,  by  the  coyerture,  in 
those  of  the  husband.  The  bonds  which  the  iron  principle  of 
the  common  law  had  thrown  oyer  the  rights  and  powers  of  the 
wife,  had  been  so  far  broken  by  courts  of  equity,  as  to  afford 
her  a  reasonable  degree  of  freedom  in  the  disposal  of  her 
separate  property.  In  fact,  the  common  law  knew  nothing  of 
the  separate  estate  of  the  wife.  It  owes  its  foundation  in  states 
goyemed  by  the  common  law,  and  the  rules  for  its  control  and 
disposal,  to  the  principles  of  equity  jurisprudence.  In  this 
state  it  is  now,  and  always  has  been,  established  by  law;  and  it 
would  seem,  if  the  mode  for  r^^ulating  its  transfers  must  neces- 
sarily be  sought  in  other  systems,  that  the  rules  of  equitable 
jurisprudence,  or  those  which  preyailed  under  our  former  laws, 
should  haye  been  consulted,  rather  than  those  modes  of  con- 
yeyance  which  were  known  to  the  common  law.  The  terms  and 
conditions  and  the  principles  of  the  law  on  which  they  are 
based,  recognize  to  but  a  yery  limited  extent  the  separate  exist- 
ence, ciyil  capacity,  or  independent  will  of  the  wife.  We  may 
remark,  howeyer,  that  the  restrictions  upon  the  wife's  power  of 
disposal  of  her  separate  property  to  a  particular  mode,  haye 
been  so  far  remoyed  as  to  authorize  her  separate  estate  to  be 
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chaiged  with  necessaries  for  herself  and  fsainij,  and  expenses 
incurred  for  the  benefit  of  her  separate  property. 

But  to  recur  to  the  inquiry  whether  the  wife  can,  by  complying 
with  the  formalities  prescribed  for  the  conveyance  of  her  entire 
interest,  execute  a  valid  mortgage  of  her  separate  property,  for 
her  husband's  debts.  It  is  held  by  the  authorities,  to  be  be- 
yond question,  that  if  a  wife  join  her  husband  in  a  mortgage  of 
her  lands  and  levy  a  fine  thereof,  this  will  bind  her  and  her 
heirs,  notwithstanding  her  coverture;  for,  as  by  such  a  process 
she  may  make  an  absolute  sale  of  the  estate,  so  she  may  make  a 
conditional  one  thereof:  Powell  on  Mort.  706;  1  Eoper's  H. 
&  W.  139.  Chancellor  Kent,  in  Demarest  v.  Wynkoap,  3  Johns. 
Ch.  144  [8  Am.  Dec.  467],  and  in  his  Ck>mmentaries,  vol.  2,  p. 
166,  states  the  proposition  as  beyond  doubt,  that  a  wife  may 
sell,  or  mortgage,  her  separate  property,  for  the  payment  of  her 
husband's  debts;  that  she  can  deal  with  her  land,  by  fine,  as  if 
she  were  a  feme  aole;  and  what'she  can  do  by  fine  in  England, 
she  may  do  here,  by  any  legal  form  of  conveyance,  provided  she 
execute  under  a  due  examination:  TTo^n  v.  Ede,  2  Saund.  177; 
James  v.  Lyon,  3  Yeates,  471;  Jamison  v.  Jamison,  3  Whart. 
457  [31  Am.  Dec.  536].  The  wife,  in  the  case  before  the  court, 
on  her  privy  examination,  acknowledged,  after  due  examination 
of  the  contents  of  the  mortgage,  that  the  same  was  her  act  and 
deed,  that  she  had  freely  and  willingly  executed  the  same, 
and  wished  not  to  retract.  This  was  duly  certified  by  the  pub- 
lic officer.  The  law  allows  her,  after  these  solemnities,  pro- 
vided as  a  safeguard,  to  pass  her  whole  estate  for  the  payment 
of  her  husband's  debts;  and  her  competence,  under  the  same 
sanctions,  to  pass  a  less  interest,  or  to  incumber  her  estate,  can 
not  be  questioned. 

It  will  not  be  necessary,  in  this  case,  to  examine  the  doctrine 
as  to  the  wife's  right  of  exoneration  out  of  the  estate  of  her  hus- 
band, and  to  have  a  mortgage  of  her  property,  given  to  secure 
the  payment  of  his  debts,  satisfied  out  of  his  assets,  in  case  of 
his  death.  The  general  rule  is,  that  where  a  wife  joins  her  hus- 
band in  a  mortgage  of  her  estate,  for  the  benefit  of  the  hus- 
band, as  between  the  husband  and  wife,  the  mortgage  will  be 
considered  the  debt  of  the  husband;  and  after  his  death,  the 
wife,  or  her  representatives,  will  be  entitied  to  stand  in  the 
place  of  the  mortgagee,  and  have  the  mortgage  satisfied  out  of 
his  assets:  3  Kent's  Com.  167;  Powell  on  Mort.  725,  726;  Id. 
875-877;  Clinton  v.  Hooper,  1  Ves.  jun.  186;  1  Roper's  H.  &  W. 
149. 
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There  is  no  allegation  that  the  husband  has  any  separate,  or 
that  there  is  any  community  property;  if  there  were,  and  the 
debt  was,  in  fact,  contracted  for  the  husband's  benefit,  the  court 
would  doubtless  haye  competent  authoriiy  to  decree  payment 
out  of  such  property,  if  sufficient,  and  if  not,  the  balance  to  be 
satisfied  out  of  the  separate  property  of  the  wife,  incumbered 
with  the  charge. 

As  stated  in  the  previous  part  of  the  opinion,  there  is  no  doubt 
that  courts  of  equiiy  will  examine  transactions  of  this  character, 
with  vigilance,  and  protect  the  wife  from  undue  influence,  or  the 
fraud  or  compulsion  of  her  husband  and  others.  There  is  no 
pretense  that  in  this  case  there  was  any  fraud,  or  coercion,  exer- 
cised over  the  wife.  Where  such  defenses  are  insisted  upon,  to 
repel  the  legal  effects  of  the  wife's  execution  of  an  instrument, 
under  all  the  formalities  of  the  law,  they  must  be  averred  by  the 
wife  and  sustained  by  proof;  as  it  is  not  incumbent  on  the  plaint- 
iffs to  establish  a  negative:  Field  v.  Sawle,  4  Buss.  112. 

The  counsel,  in  their  elaborate  arguments,  have  examined,  to 
a  considerable  extent,  the  doctrines  prevailing  under  our  former 
system  of  jurisprudence,  as  to  the  disability  of  the  wife  to  bind 
herself  as  security  for  the  husband,  or  to  mortgage  her  proi>eriy 
for  the  payment  of  his  debts.  There  is  no  doubt,  that  under 
the  sixty-first  law  of  Toro,  the  wife  could  not  bind  herself  as 
security  for  her  husband,  although  it  be  alleged  that  the  debt 
was  converted  to  her  benefit;  and  that  when  the  husband  and 
wife  boimd  themselves,  jointly,  in  one  contract,  the  wife  was  not 
liable  in  anything,  unless  it  be  proved  that  the  debt  was  con- 
verted to  her  benefit,  and  then  she  shall  be  bound  in  proportion 
to  what  shall  have  been  so  applied:  Nov.  Rec,  lib.  10,  law  1, 
tit.  3.  Her  privilege  under  this  law,  could  be  renounced;  and 
in  that  event,  to  render  her  liable,  it  was  not  necessary  that  the 
debt  inured  to  her  benefit:  Banks  v.  Trudeau,  2  Mart.  N.  S. 
(La.)  40;  Bein  v.  Heath,  6  How.  228.  Her  disability  to  become 
security  is  also  subject  to  certain  exceptions:  Diccionario  de 
Legislacion,  verbo,  Muger. 

It  appears  that  under  our  former  laws,  she  could  have  validly 
incumbered  her  separate  estate,  by  renouncing  the  immunities 
guaranteed  to  her  by  law;  and  an  awkward  attempt  at  such  waiver 
appears  to  have  been  made  in  the  execution  of  the  instrument. 
The  doctrines  of  that  system  of  laws  are,  however,  not  applica- 
ble to  the  case;  and  their  investigation  need  not  be  pursued. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment  ol 
the  court;  and  it  is  ordered  that  the  same  be  affirmed. 

Judgment  affirmed. 
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Mabbud  WoMAvli  CoKiBAcn  AKD  CoTnrAifiB:  See  note  to  BmrUm  ▼. 
ManihaUt  45  Am.  Deo.  176,  where  prior  cases  in  this  series  are  referred  tow 

Sbpabatb  Estati  of  Mabbixd  Woiujt  is  19  Equitt  Akswbbabix  lor 
debts  contracted  for  its  benefit:  DyeU t.  N.  A.  CoalCo,^  32  Am.  Deo.  G08» 
and  note.  See  also  note  to  Thomaa  y.  FolweU^  30  Id.  233-241,  where  the  sub- 
ject of  the  powers  of  femes  covert  over  their  separate  estate  generally  is  dis- 
eossed  at  some  length.  The  doctrines  of  equity  as  to  the  power  of  married 
women  over  their  separate  estates  are  not  recognised  as  roles  nnder  the  T^xas 
statutes:  CaHwrighi  t.  HoOU,  5  Tex.  152. 

WiTE  IS  Entitlid  to  Bights  of  Subbtt  fob  Husband  where  she  mort* 
gages  her  separate  estate  or  the  reyerdonary  interest  in  her  realty  to  secore 
his  debt,  bat  not  where  she  joins  in  a  mortgage  of  his  land  for  his  debt:  Haw- 
ley  y.  Bra^ford^  37  Am.  Dec  390.  The  principal  case  is  cited  to  this  point 
in  Sampson  y.  WHUamaon^  6  Tex.  114. 

Thb  principal  CASS  IS  CITED  and  approved  in  Sampson  v.  WiUiamson^ 
6  Tex.  Ill;  ShObp  y.  BurUs,  18  Id.  660;  Jordan  v.  Peak,  38  Id.  439;  Bhodes 
V.  Oibbs^  39  Id.  442,  to  the  point  that  a  wife  may  mortgage  her  separate 
property  for  the  payment  of  her  husband's  debts.  And  in  Shdby  v.  Bwrtis, 
supra,  to  the  further  point  that  these  mortgages  by  the  wife,  of  her  sepa- 
rate property,  for  the  benefit  of  the  husband,  will  be  closely  scrutinized,  and 
must  be  free  from  symptoms  of  fraud,  coercion,  or  undue  influence.  In  Ma- 
gee  v.  WltUe,  23  Tex.  187  et  seq.,  the  principal  case,  with  others,  is  reviewed, 
and  a  different  view  intimated  upon  the  power  of  a  married  woman  to  mcnt- 
gage  her  separate  property  for  the  debts  of  her  husband.  And  a  strennons 
effort  was  made  in  the  case  of  Rhodes  v.  Qibhs,  supra,  to  overrule  the 
authority  of  the  principal  case,  and  those  following  it,  upon  that  point,  but 
the  court  refused,  and  affirmed  the  principal  case.  The  court  say,  p.  442: 
"  This  brings  up  the  question  so  often  heretofore  before  this  court,  Can  the 
wife,  under  our  constitution  and  laws,  incumber  by  mortgage  her  separate 
estate  to  secure  the  payment  of  a  debt  created  by  the  husband  before  the  exe- 
cution of  the  mortgage  ?  We  are  asked  in  this  case  to  reopen  this  l^;al  ques- 
tion, to  review  the  former  decisions  of  the  court,  and  to  reverse  the  rules  laid 
down  in  IloUis  and  Wife  v.  Francois  and  Border,  5  Tex.  195,  and  the  various 
declBions  running  down  through  the  succeeding  volumes  of  the  reports.  It  is 
insisted  by  appellant's  counsel  that  in  some  of  the  later  cases  the  original 
rulings  of  the  court  have  been  already  shaken.  We  know  of  but  one  case  in 
which  an  intimation  of  the  kind  is  to  be  found.  We  refer  to  the  case  of 
Magee  v.  While,  23  Tex.  180,  in  which  a  most  learned  and  able  dedsion  of 
Judge  Bell  was  delivered,  and  in  which  he  does  intimate  an  opinion  that  the 
former  decisions  of  the  court  were  unsound.  That  suit  was  upon  a  note  only, 
without  mortgage,  and  the  part  of  the  opinion  referred  to  was  not  therefore 
authoritative  even  if  the  position  had  been  squarely  taken.  *  •  *  We 
believe  the  law  as  it  is,  and  a  sonnd  public  policy,  alike  demand  that  we  ad- 
here to  the  former  decisions  of  this  court  on  this  subject." 
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HOWABD   BT  UX   V.   NOBTH. 

[6  TSZAS.  290.] 

Acts  of  Fhubb  Coyxbt  nr  Pais  hat  bx  a^cd  Frbqttxntlt  arb  Von>;  but 
thii  does  not  impair  the  oondosive  force  of  jadgmente  to  which  they  am 
parties;  and  if  they  be  not  reversed  on  error  or  appeal,  their  effect  can 
not  be  gainsaid,  where  they  are  enforced  by  nltimato  process,  or  where 
they  are  brought  to  bear  on  their  rights,  in  any  future  controversy. 

Husband  has  bt  Law  Managxmxnt  of  Sepabats  Estatb  of  Wifb,  and 
the  incidents  essential  to  the  due  exercise  of  such  authority,  not  for  his 
own  benefit,  bot  for  that  of  the  commnnity,  or  of  the  estate  which  he 
controls. 

Husband  has  No  Such  Intxbest  in  Sbpabatx  Kstatb  of  Wifb  as  could 
be  disposed  of  under  execution  in  satisfaction  of  his  debts. 

Whsbx  Judgment  is  Eecovxbed  against  Husband  and  Wi#k,  Jointlt, 
without  any  specific  directions  in  the  decree  as  to  the  estate  out  of  which 
it  is  to  be  satisfied,  it  would  seem  that,  as  a  general  rule,  it  may  be  levied 
upon  and  be  satisfied  out  of  the  property  of  either  the  husband  or  wife, 
or  of  the  oommunify. 

It  is  Eqititable  that  Wife's  Sepabate  Pbopebtt  should  Respond  in 
Damages  for  the  frauds  in  which  she  participates,  in  relation  to  her  own 
property,  and  which  inure  to  her  exclusive  benefit. 

Keason  of  Rule  Failing^  Rule  Itself  should  Bsoomb  Wholly  Inopeb- 

ATIYE. 

Act  concerning  Execxttions  in  Texas  does  not  Dibbct  Manneb  in  Which 
Retubn  of  the  officer  shall  be  made,  or  what  facts  shall  be  stated.  It 
does  not  require  the  return  to  embrace  all  the  proceedings  of  tho  sheriff, 
or  that  it  shall  be  recorded  in  the  registry  of  deeds,  or  that  it  shall  con« 
stitute  record  evidence  of  the  purchaser's  title. 

Act  concerning  Executions  does  not  Impose  on  Purchaser  the  duty 
of  proving,  by  the  return  in  writing,  or  by  parol  evidence,  that  the  offi 
cer  making  the  sale  has  not  deviated  in  his  acts  from  the  mode  pre< 
scribed  by  the  statute  for  the  execution  of  his  authority. 

Levy  Ck)N8TiTUTEs  but  Portion  of  Sheriff's  Retxtrn  to  Execution,  and 
if  tho  return  is  duly  signed  by  the  sheriff,  it  is  no  objection  that  hit 
name  was  not  signed  to  the  levy  itself. 

It  is  not  Incumbent  on  Purchaser  at  Execution  Sale  to  see  that  the 
sheriff  has  properly  advertised  the  sale.  If  any  damage  result  to  a  de* 
fendant  in  execution,  by  the  failure  of  the  sheriff  to  comply  with  the  law 
in  this  respect,  he  has  his  action  for  such  damages  against  tho  sheriff. 

Defective  Notice  or  Want  of  Publication  op  Sale  of  Property  under 
Execution  will  not  vitiate  the  title  of  the  purchaser. 

Prima  Facie  Presumption  is  that  Officer  Selling  Propertt  under 
Execution  has  discharged  his  duty  according  to  the  requisitions  of  the 
law. 

Where  Time  and  Place  of  Pxtbuc  Sale  are  Prescribed  bt  Statute, 
the  sheriff  has  no  authority  to  sell  at  any  other  time  or  place;  and  should 
he  do  so,  his  acts  aro  not  merely  irregular  but  void,  and  can  confer  no 
title. 

HlSRlCITAL  OF  JUDGICENT    OR  EXECUTION  IN  SHERIFF'S  DeBD  is   not    fatal 

to  the  title  of  the  purchaser. 
Am.  Bzo.  Tol.  LI-^9 
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Whin  DESCRipnoir  of  liAin>  in  Deed  is  so  Iin>EFiNiTE  that  it  can  not  be 
identified  with  certainty,  the  deed  becomes  necessarily  Yoid,  and  confers 
no  title. 

MiSTAKX  OF  SmotiFF  IN  COMPUTATION  OF  AMOUNT  to  be  ooUected  on  an 
execution  can  not  affect  the  title  of  a  porchaaer  at  the  sale.  Where  a 
statute  requires  that  land  levied  upon  shall  be  appraised  and  sold,  if  the 
officer  sell  less  than  the  whole  tract,  although  sufficient  to  satisfy  the 
execution,  the  sale  is  void,  and  confers  no  title  on  the  purchaser. 

Whsbs  Execution  Sale  under  Valid  Judgment  is  Void,  and  the  debtor 
brings  suit  to  recover  the  property,  if  there  be  no  fraud  on  the  part  of 
the  purchaser,  he  will  not  be  compelled  to  restore  the  property  without 
being  reimbursed  the  amount  which  he  paid,  and  which  went  to  satisfy 
the  judgment. 

PuBCHASEB  OF  Pbopertt  Sold  UNDER  EXECUTION  has  a  right,  in  equity, 
when  the  property  is  recovered  from  him  or  his  vendee  by  virtue  of  a 
superior  title,  to  be  subetitnted  for  the  creditor,  and  have  the  amount  of 
his  purchase  money  refunded  to  him  by  the  defendant  in  execution. 

Multiplicitt  of  Actions  is  Repugnant  to  Simpucitt  of  Texas  System 
of  procedure,  and  will  not  be  tolerated  there. 

Action  to  recover  tract  of  land,  claimed  to  be  the  separate 
property  of  the  wife.  That  she  originally  had  title  was  admitted, 
and  the  question  was,  whether  her  title  bad  passed  to  the  appel- 
lee. The  land  formed  a  portion  of  one  half  of  a  league,  one 
quarter  of  which  had  been  sold  by  the  appellants  to  appellee. 
The  latter  instituted  suit  against  the  former,  and  recovered  judg- 
ment for  damages  occiasioned  by  their  fraudulent  representatioiis 
in  the  said  sale.  Execution  issued,  was  levied  on  the  remaining 
quarter  of  the  half-league,  and  enough  of  it  sold  to  the  appellee 
to  discharge  the  execution.  The  opinion  sufficiently  states  the 
other  facts. 

NeiU,  for  the  plaintiffs  in  error; 

Bobinson  and  OUlespie,  for  the  defendant  in  error. 

By  Court,  Hemphill,  C.  J.  Several  grounds  have  been 
urged  by  the  counsel  of  the  plaintiffs,  for  a  reversal  of  the  judg- 
ment; which  maybe  resolved  into  two  principal  objections,  viz.. 
1.  That  the  land  is  the  separate  property  of  the  wife;  and  that 
a  judgment  against  the  husband  and  wife  could  not  be  enforced 
against^  this  property  so  as  to  divest  the  wife  of  her  title.  2. 
That  if  the  judgment  were  legal  and  binding,  as  against  the 
property  of  the  defendants,  or  either  of  them,  yet  all  the  subse- 
quent proceedings  were  illegal;  and  the  acts  under  them  confer 
no  title  on  the  purchaser  of  the  land,  who  is  defendant  in  the 
present  suit. 

One  of  the  counsel  of  the  defendant  in  error  has,  among 
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other  matters,  insisted  that  no  question  as  to  the  wife's  liability 
to  respond  in  damages,  out  of  her  separate  property,  for  the 
joint  fraudulent  representations  of  herself  and  husband^  in  the 
sale  of  a  portion  of  that  property,  can  now  be  raised.  That  this 
position  is  sound,  can  not  be  questioned.  The  judgment  upon 
which  the  execution  issued  was  rendered  between  the  parties  to 
this  suit^  by  a  court  of  competent  jurisdiction,  and,  as  between 
them  and  their  privies,  is  conclusive  unless  fraudulently  ob- 
tained. Whether  this,  or  any  other  defense  in  abatement,  or 
bar,  on  the  ground  of  coverture,  could  have  been  successfully 
pleaded  in  that  action,  is  not  now  to  be  considered.  They  were 
'  not  pleaded  nor  urged  at  the  trial  of  the  cause;  nor  was  a 
reversal  of  the  judgment  sought,  on  these  or  other  reasons,  be- 
fore an  appellate  tribimal:  and  they  form  no  such  grounds  as 
will  avoid  the  force  of  that  judgment  in  a  collateral  action.  The 
acts  of  femes  covert,  in  pais,  may  be,  and  frequently  are,  void; 
yet  this  does  not  impair  the  conclusive  force  of  judgments  to 
which  they  are  parties;  and  if  they  be  not  reversed,  on  error  or 
apx>eal,  their  effects  can  not  be  gainsaid,  when  they  are  enforced 
by  ultimate  process,  or  where  they  are  brought  to  bear  on  their 
rights  in  any  future  controversy. 

One  of  the  counsel  for  the  defendant  has  contended,  that  his 
title  can  be  supported  on  the  ground  that  the  husband  having, 
by  statute,  the  management  of  the  separate  property  of  the  wife, 
is  vested  with  such  an  interest  in  that  property,  as  can  be  the 
subject  of  sale  under  an  execution  issued  against  himself,  or 
against  himself  and  wife.  This  view  of  the  legal  effect  of  the 
husband's  right  to  manage  the  separate  property  of  the  wife,  is, 
we  apprehend,  entirely  erroneous.  The  authorities  to  which  he 
has  referred,  maintain  no  such  doctrine,  as  applicable  to  the 
right  of  the  husband  in  the  separate,  equitable  estate  of  the 
wife,  or  its  liability  to  execution  on  judgments  recovered  against 
himself.  The  doctrine  was  probably  deduced  from  the  rules  by 
which,  at  common  law,  the  husband  was  vested  with  a  freehold 
interest  in  the  lands  of  the  wife;  which  he  could  voluntarily  alien- 
ate, or  which  might  be  sold  in  satisfaction  of  his  debts:  2  Kent's 
Com.  131.  But  the  principles  of  the  common  law,  especially 
when  unmodified  by  equity,  furnish  no  rule  for  the  determina- 
tion of  the  quantity  or  quality  of  the  interest  of  the  husband 
in  tlie  separate  property  of  the  wife,  as  fixed  by  law  in  this  state. 
The  common  law  knew  nothing  of  separate  property  in  the  wife. 
Its  origin  is  attributable  to  equity;  and  its  recognition  was  a 
(^aeat  innovation  on  that  '*  immemorial  policy"  of  the  law,  which 
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merged  by  force  of  the  coyerture,  the  separate  existence  and 
capacities  of  the  wife  in  the  husband.  The  right  of  the  wife  to 
hold  all  her  property,  in  her  separate  right,  is  recognized  by  the 
law  of  the  state.  Her  goods  and  chattels  are  not  Tested,  by 
marriage,  in  the  husband;  nor  is  he  entitled  to  a  freehold  estate 
in  her  realty.  And  all  rules  of  law,  founded  upon  such  title 
in  her  property,  are  inoperatiye  under  a  system  by  which  such 
rights  are  wholly  repudiated.  He  has,  by  law,  the  management 
of  the  estate  of  the  wife,  and  the  incidents  essential  to  Uie  due 
exercise  of  such  authority,  not  for  his  own  benefit,  but  for  that 
of  the  community,  or  of  the  estate  which  he  controls. 

But,  although  the  husband  has  no  such  interest  in  the  sep- 
arate estate  of  the  wife,  as  could  be  disposed  of,  under  execu> 
tion,  in  satisfaction  of  his  debts,  and  the  title  of  the  purchaser, 
if  it  rested  on  no  other  foundation,  could  not  be  supported; 
yet,  where  judgment  is  recoTered  against  husband  and  wife 
jointly,  without  any  specific  directions  in  the  decree  as  to  the 
estate  out  of  which  it  is  to  be  satisfied,  it  would  seem  that,  as  a 
general  rule,  it  may  be  levied  upon  and  be  satisfied  out  of  the 
property  of  either  the  husband  or  wife,  or  of  the  community. 

The  operation  of  the  rule  may,  in  some  cases,  be  oppressive; 
but  its  severity  would  generally  be  felt  by  the  husband.  He  ia 
frequently  joined  as  a  matter  of  form,  on  liabilities  incurred  by 
the  wife,  and  which  should  be  discharged  out  of  her  separate 
estate,  and  which  would  be  so  decreed,  on  a  proper  state  of 
X)lcadings;  but  the  wife  would  be  seldom  tnade  a  co-defendant 
with  her  husband,  to  answer  to  liabilities  which  should  be 
charged  upon  his  separate  property.  By  the  law,  each  of  the 
partners  in  the  conjugal  society  is  entitled  to  separate  property; 
but  even  at  common  law,  it  seems  that  where  a  judgment  is  ob- 
tained against  husband  and  wife,  the  writ  of  capias  ad  salisfaci" 
endum  may  be  issued  against  both;  and  the  courts  have,  in 
several  cases,  refused  to  discharge  the  wife,  unless  it  appeared 
that  there  was  collusion  between  the  plaintiff  and  her  husband, 
or  that  she  was  improperly  joined  in  the  action:  Boiberts  v. 
Mason ^  1  Taunt.  ?54;  Anonymous^  3  Wils.  124;  Berriman  v. 
GUberl,  Barnes,  203;  2  Roper's  H.  &  W.  129. 

The  wife,  in  this  case,  was  the  beneficiary  in  the  transactiony 
which  was  the  foundation  of  the  action  against  herself  and  hus- 
band. Her  land  had  been  sold;  and  the  proceeds,  it  must  be 
presumed,  were  added  to  her  separate  property.  She  and  her 
husband  were  charged  with  joint  fraudulent  representations  in 
this  sale;  and  of  these  charges  they  stand  convicted  by  the 
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judgment  of  the  court;  and  it  is  but  equitable  that  her  property 
should  respond,  in  damages,  for  the  frauds  in  which  she  par- 
ticipated, in  relation  to  her  own  property,  and  which  inured  to 
her  exclusive  benefit.  But,  at  all  eyents,  the  purchaser  is  not 
affected  by  any  equities  which  may  haye  existed  between  hus- 
band and  wife,  to  have  satisfaction  of  the  debt  out  of  a  particu- 
lar fund.  The  judgment  bound  the  property  of  both.  The 
execution  directed  the  levy  to  be  made  on  their  property.  The 
officer  obeyed  his  instructions.  And  the  title  of  the  defendant 
can  not  be  impeached  on  the  ground  that  the  separate  property 
of  the  wife  was  not  liable  to  execution  in  satisfaction  of  a  joint 
judgment  against  husband  and  wife. 

It  may  be  said,  that  there  are  cases  in  which  a  husband  and 
wife  must  be  joined,  in  a  suit  to  enforce  the  liabilities  of  the 
wife;  as,  for  instance,  on  a  debt  contracted  by  her,  before  mar- 
riage; and  yet,  if  judgment  be  recovered  during  coverture,  the 
debt  becomes  that  of  the  husband,  and  must  be  enforced,  out  of 
his  estate.  This  is  unquestionably  true,  at  common  law.  The  inile 
is  of  almost  universal  operation.  Even  where  a  wife  has  a  sepa- 
rate estate,  created  by  deed,  yet,  unless  its  transfer  to  her  separate 
use  shotdd  be  deemed  fraudulent,  as  against  her  creditors,  it  is 
clear,  on  the  authorities,  that  the  wife,  during  the  life-time  of 
her  husband,  could  not  be  made  liable  out  of  this  estate,  for  any 
debts  owing  by  her  dum  sola :  Vanderkeyden  v.  Mallory,  1  N.  Y. 
472;  Thomond  v.  Suffolk,  1  P.  Wms.  470;  Heard  v.  Stamford,  3 
Id.  409.  But  see  Biscoe  v.  Kennedy,  2  Wils.  127.  In  the  case  of 
Vanderkeyden  v.  Mallory,  supra,  it  is  considered  extremely  clear, 
that,  by  law,  the  wife,  or  her  separate  property,  is  not  liable  for 
her  debts  before  marriage,  during  the  life-time  of  the  husband. 
It  appears,  however,  that  where  imprisonment  for  debt  is  author- 
ized, the  capias  ad  satisfaciendum  may  issue  against  both  husband 
and  wife,  for  her  debt  when  sole;  and  if  the  action  be  brought 
against  the  wife  when  sole,  and  pending  the  suit  she  marries, 
the  capias  shall  be  awarded  against  herself  alone:  3  Bla.  Com. 
414;  Doyley  v.  While,  Cro.  Jac.  323.  Chanceller  Kent,  in  his 
Commentaries,  states,  as  the  rule  of  law,  that  the  wife,  during 
coverture,  can  not  be  taken  on  ca,  sa.  for  her  debt  dum  sola,  or 
a  tort  dum  sola,  without  her  husband;  and  if  he  escapes,  or  Ls 
not  taken,  the  court  will  not  let  her  lie  in  prison  alone.  It  seems 
not  a  littie  strange  that  a  wife  during  coverture,  may  be  impris- 
oned for  her  debts  dum  sola,  and  yet,  her  separate  estate  be  ex- 
empted from  liability.    It  would  be  unavailing,  however,  to 
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prosecute  ibis  inqniiy  further;  or  to  attempt  to  reconcile  the 
authorities^  if  there  be  any  conflict. 

By  none  of  these  doctrines  can  the  liabilities  of  husband,  or 
wife,  under  our  laws,  for  debt  contracted  by  her  when  sole,  be 
determined.  Imprisonment  for  debt  is  not  known  to  our  juris- 
prudence; and  the  principal  reason  for  charging  the  husband's 
estate  with  the  liability,  wholly  fails  under  our  rules  regu- 
lating marital  rights.  By  the  common  law,  marriage  operated 
as  a  gift  to  the  husband  of  the  wife's  goods  and  chattels,  and 
of  a  freehold  interest  in  her  lands;  and  though  by  deed  she 
may  haTC  settled  some  of  her  property  to  her  separate  use,  yet 
the  remainder,  if  any.  Tested,  on  marriage,  in  the  husband. 
Under  such  provisions,  there  was  a  degree  of  justice  in  the  rule 
that  the  husband  should  discharge  the  wife's  debts.  But  under 
our  laws,  none  of  the  property  of  the  wife  can  Test  in  the  hus- 
band; and  the  reason  of  the  rule  (so  far  as  it  is  founded  on  any 
reason)  failing,  the  rule  itself  should  become  wholly  inoperatiTe: 
Callahan  t.  Patterson  etdl,,4^  Tex.  61  [anie,  712]. 

But  though  the  husband  be  not  liable,  under  the  law  of  this 
state,  yet,  if  judgment  be  entered  against  the  husband  and  wife, 
jointly,  with  no  specific  directions  as  to  the  estate  which  shall  be 
chilrged  with  the  debt,  it  would  seem,  as  we  have  stated,  that 
whateTer  may  be  the  rule  at  common  law,  yet  here  the  judgment 
will  operate  as  a  lien  upon,  and  may  be  satisfied  out  of,  the 
property  of  either,  or  both. 

We  come  now  to  the  second  proposition,  or  assignment  of 
error,  tIz.:  that  if  the  judgment  were  binding  on  the  property 
of  the  defendants,  or  of  either  of  them,  yet,  tlie  execution  and 
subsequent  proceedings  were  illegal,  and  the  acts  under  them 
confer  no  title  on  the  purchaser. 

The  objections  urged  upon  our  attention  were  taken  at  the 
trial,  in  the  form  of  exceptions  to  the  admissibility  and  legeX 
efiect  of  the  CTidence  offered  by  the  defendant.  There  are  no 
bills  of  exceptions  spread  upon  the  record,  but  the  objections 
are  embodied  in  the  statement  of  facts. 

As  it  will  be  necessary  to  refer  to  certain  provisions  of  the  act 
concerning  executions,  to  determine  whether  the  objections  to 
the  defendant's  title  are  valid,  I  will,  in  this  place,  transcribe 
some  of  the  most  important:  Acts  of  1842,  p.  66.  The  fifth  sec- 
tion directs  the  sheriff  to  advertise  proi>erty,  seized  by  Tirtue  of 
an  execution,  at  three  public  places  in  the  county,  at  least 
twenty  days  for  slaTCS  and  land;  and  one  of  the  adTertisementv 
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to  be  i>08ted  up  at  the  conrt-honse  of  the  couniy;  and  all  sales 
of  land  and  slayes  shall  be  made  at  the  court-house  door  of  the 
county  in  which  the  sale  takes  place,  on  the  first  Monday  of  the 
month,  between  the  hours  of  ten  a.  k.  and  four  p.  h.,  etc. 

By  the  sixth  section  it  is  declared  that  if,  on  the  sale  of  the 
property,  more  money  is  received  than  is  sufficient  to  pay  the 
amount  of  the  execution,  or  executions,  in  the  hands  of  tlie 
sheriff,  or  other  officer,  the  surplus  shall  be  immediately  paid 
over  to  the  defendant,  his  agent,  or  attorney. 

The  seventeenth  section  requires  appraisers  to  be  appointed, 
''  who  shall  proceed  to  appraise  the  property  levied  on,  at  its  fair 
cash  value,"  etc.  ''  The  appraisement  shall  be  reduced  to  writ- 
ing, and  signed  by  the  appraisers,  or  a  majority  of  them.  The 
sheiiff  or  other  officer  shall  then  proceed  to  offer  the  property, 
so  levied  on  and  appraised,  for  sale  to  the  highest  bidder,  for 
cash,  and  if  the  highest  sum  bid  does  not  amount  to  two  thirds 
of  the  valuation  made  by  the  appraisers,  there  shall  be  no  sale." 
*  Section  22.  That  when  a  sale  has  been  made,  and  the  terms 
thereof  complied  with,  the  sheriff,  etc.,  shall  execute  and  de- 
liver to  the  purchaser  a  conveyance  of  all  the  right,  title,  and 
interest,  and  claim,  which  the  defendant  had,  in  and  to  the 
property  sold. 

The  principal  question  to  be  determined,  is,  whether  the  au- 
thority of  the  sheriff,  to  sell  property  under  execution,  is  a  mere 
naked  statutory  power,  which  must  be  strictly  pursued,  in  order 
*hat  title  may  pass;  and  this  to  be  proved  by  the  purchaser;  or 
whether  the  provisions  of  the  statute  are  to  be  regarded,  in  gen- 
eral, as  directory  to  the  sheriff,  and  if  he  make  the  sale  author- 
zed  by  law,  his  act  will  not  be  void  as  to  bona  fide  purchasers, 
although  he  may  have  committed  irregularities  in  the  manner  of 
executing  his  authority,  for  which  he  will  be  responsible  to  the 
party  injured.  The  subject  is  not  free  from  difficulties;  and 
ihere  is  a  considerable  diversity  of  opinion  among  the  authori- 
ties, so  far  as  they  have  been  accessible  to  examination. 

In  Louisiana,  the  doctrine  was  established  at  an  early  period, 
when  the  laws  of  Spain  were  in  force,  and  it  still  continues  to 
be  the  rule,  with  some  modification,  that  a  purchaser  claiming 
title  under  a  forced  sale  of  property,  must  show  that  all  the 
formalities  required  by  law  have  been  strictly  and  faithfully 
-complied  with;  otherwise  the  sale  will  be  annulled:  Delogny  v. 
Smiih,  3  La.  421;  Mayfield  v.  Cameau,  7  Mart.  N.  S.  185; 
Mdyfidd  v.  Cormier^  8  Id.  246;  Morris  v.  Crocker,  4  La.  150; 
SpiUer  v.  Baumgard,  Id.  207;  Dvfour  v.  Cam/ranc,  11  Mart. 
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610  [13  Am.  Deo.  860];  S.  0.,  Id.  676.  In  a  later  case,  it  was 
held,  that  where  a  purchaser  at  a  sale  under  execution  shows  a 
judgment,  writ  of  execution,  and  sale  to  him  under  them,  made 
by  the  proper  officer,  all  prerious  proceedings  by  the  latter  are 
presumed  to  haye  been  correctiy  made;  but  this,  like  all  other 
presumptions,  yields  to  contrary  proof:  McDonough  t.  Oravier, 
9  La.  542.  But  in  the  same  case  the  maxim  is  again  stated  that 
in  forced  alienations  of  property,  the  formalities  required  by 
law  must  be  fulfilled  to  give  validiiy  to  such  alienations;  an^ 
that  persons  interested  may  claim,  for  the  want  of  such  formal 
ities,  a  rescission  of  the  sales.  A  forced  alienation  is  defined  in 
Du/our  V.  Cam/ranc,  11  Mart.  610  [13  Am.  Dec.  360],  to  be  one 
resulting  from  a  sale  made  at  the  time  and  in  the  manner  pre- 
scribed by  law,  in  virtue  of  an  execution  issuing  on  a  judgment 
already  rendered  by  a  court  of  competent  jurisdiction.  The 
decisions  of  Louisiana  are  based  on  the  principle  that  the'power 
given  the  officer  must  be  strictly  pursued  or  his  acts  will  be  null. 
The  act  of  sale  is  required  by  law  to  recite  certain  facts:  Code 
of  Prac.,  693;  and  if  these  are  omitted,  or  any  of  them,  the 
buyer  has  not  such  a  oonreyance  as  the  law  directs,  and  is, 
therefore,  without  title;  and  this  would  probably  be  sustained 
on  the  principles  which  have  governed  the  decisions  in  most  of 
the  other  states.  But  the  doctrine  is  carried  further  in  Louisi- 
ana, and  extends  to  all  the  prerequisites  or  formalities  of  the 
sale,  whether  required  to  be  placed  on  record  or  not,  or  recited 
in  the  act  of  sale,  or  otherwise. 

In  Massachusetts,  New  Hampshire,  and  Maine,  and,  it  is  be- 
lieved, in  Connecticut,  the  geneial  principle  has  been  estab- 
lished that  the  return  of  the  sheriff  must  show  a  strict  compli- 
ance with  all  the  requisitions  of  the  statute;  otherwise,  extents 
of  land  (equivalent  to  sales  under  our  laws)  are  held  void.  But 
the  statute,  in  those  states,  points  out,  specifically,  the  facts 
which  shall  be  certified  by  the  officer,  in  his  return;  and  the  re- 
turn must  be  recorded,  and  constitutes  evidence  of  title. 

The  statute  of  New  HampshiilB,  after  giving  specific  instruc- 
tions to  the  officer,  levying  on  real  estate  in  satisfaction  of  an 
execution,  as  to  the  mode  of  its  appraisement,  and  its  being  set 
off  for  the  creditor,  etc.,  requires  the  officer  to  deliver  seisin 
and  possession  of  the  property,  so  set  off,  to  the  creditor,  or  his 
attorney,  and  to  make  a  full  return  of  his  proceedings,  and  to 
cause  the  execution  and  return  to  be  recorded  at  length  in  the 
registry  of  deeds  of  the  county,  and  returned  to  the  ofBce  of  the 
clerk  of  the  court,  to  which  it  is,  by  law,  returnable:  R.  S. 
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N.  H.,  394.  An  examination  of  a  few  of  fhe  cases  will  show, 
that  the  validiiy  of  the  title  depends  on  the  sufficiency  of  the 
retnm;  and  this  again  depends  upon  there  having  been  a  full 
compliance  with  the  statute;  as  the  return  must  contain  a  report, 
at  length,  of  all  the  proceedings  of  the  edieriff;  and  consequently, 
it  furnishes  evidence  whether  the  requisitions  of  the  law  have 
been  observed,  or  not. 

In  Porter  et  al.  v.  Bean,  1  N.  H.  366,  in  which  title  by  extent, 
under  execution,  was  pleaded,  the  court  said:  ''The  title,  in 
this  case,  is  by  statute;  and  a  conformiiyto  its  provisions,  must 
evince  its  validiiy.  In  lAbbey  v.  Copp,  8  Id.  46,  the  court  held 
it  to  be  well  settled,  that  nothing  vnll  pass  by  an  extent  of  an 
execution  upon  land,  unless  everything  required  by  the  statute, 
to  moke  a  valid  extent,  is  expressly  stated,  or  necessarily  im- 
plied in  what  is  stated  in  the  officer's  return.  And  a  motion  to 
permit  the  return  to  be  amended,  so  as  to  make  valid  the  ex- 
tent, was  overruled.  The  same  rule  of  law  was  reiterated  in 
Simpsm  v.  Coe,  3  Id.  88.  In  Whiitier  V.  Vamey,  10  Id.  294, 
several  cases  were  cited  from  the  New  Hampshire,  Massachu- 
setts, and  Maine  reports,  in  which  extents  were  held  void,  on 
the  ground  that  the  return  of  the  officer  did  not  show  that  all 
the  requisitions  of  the  statute,  in  relation  to  appraisement,  had 
been  duly  observed;  but  it  was  held,  that  the  return,  in  that 
case,  indicating  that,  in  making  the  extent,  the  legal  formalities 
were  probably  complied  with,  an  amendment  might  be  made, 
notwithstanding  the  intervening  of  a  subsequent  purchaser,  or 
creditor;  and  that  that  amendment,  when  made,  should  relate 
back  to  the  time  of  the  levy,  or  return. 

In  Vermont,  where  the  statute  is  similar  to  those  of  New 
Hampshire,  Massachusetts,  etc. ,  an  extent  of  lands  under  exe- 
cution, by  which  the  estate  of  one  man,  by  operation  of  law,  is 
passed  to  another,  has  always  been  considered  a  proceeding 
fdricti  jvris  ;  and  hence  it  has  been  uniformly  held,  that  all  the 
material  facts  necessary  to  show  that  the  law  has  been  complied 
with,  should  appear  by  the  officer's  return:  Sleeper  v.  Newbury 
Seminary  et  aL,  19  Vt.  453.  See  also  Pierce  v.  Strickland,  26 
Me.  277;  Smith  v.  Keen,  Id.  4ll;  Ladd  v.  Blunt,  4  Mass.  402; 
Howe  V.  Starkweather,  17  Id.  243;  Davis  v.  Maynard,  9  Id.  242; 
Eddy  V.  Knap,  2  Id.  164;  United  States  v.  Slade,  2  Mason,  71. 

Under  statutes  of  this  character,  where  the  return  must  show 
all  the  proceedings  of  the  officer,  no  parol  proof  is  admitted  to 
establish  his  acts.  The  return  in  writing  furnishes  authentic 
and  the  only  evidence;  and  by  law  it  constitutes  a  portion  of 
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the  title.  Under  the  statate  it  most  embrace  certain  specific 
facts;  and  if  these  are  not  embodied,  the  title  has  not  the 
requisites  prescribed  by  law,  and  can  not  operate,  therefore,  as 
a  legal  transfer  of  the  property.  But  in  most  of  the  states  the 
role  is  well  settied  that  a  purchaser  is  not  bound,  nor  is  his 
purchase  affected  by  the  irregularities  of  the  sheriff,  committed 
in  making  the  sale,  where  such  irregularity  has  taken  place 
without  the  concurrence  or  participation  of  the  purchaser:  F^r^ 
man  v.  Hunt,  3  Dana,  621;  Blight  v.  Tobiny  7  T.  B.  Mon.  622  [18 
Am.  Dec.  219];  Natchez  v.  Mnor,  10  Smed.  &  M.  246;  Ware  v. 
Bradford,  2  Ala.  682;  Bogga  v.  Chichester,  1  Green  (N.  J.),  212. 
But  a  clear  distinction  is  recognized  to  exist  between  a  sale  with- 
out authority,  and  one  where  there  is  an  authority  not  strictiy 
pursued:  in  the  former  case,  the  sale  is  Toid;  in  the  latter,  the 
titie  will  pass,  and  the  party  injured  by  the  irregular  acts  of  the 
officer  will  be  left  to  his  remedy  against  him,  for  the  injury: 
Drane  v.  Gregory,  3  B.  Mon.  619.  In  WiUiamaon  v.  Farrow,  1 
Bailey,  611  [21  Am.  Dec.  492],  it  is  said  to  be  the  general  rule, 
as  to  purchasers  at  sheriffs'  sales,  that  where  the  defect  in  the 
proceedings  is  such  a  one  as  may  be  cured  by  consent,  acqui- 
escence, or  amendment,  it  does  not  affect  the  titie.  But  where 
it  is  a  defect  of  substance,  as  a  want  of  authority  from  the  court, 
or  where  the  authority  is  absolutely  void,  it  Titiates  and  destroys 
the  sale,  and  titie  under  it. 

It  will  be  remembered  that  the  act  concerning  executions  in 
this  state,  does  not  direct  the  manner  in  which  the  return  of  the 
officer  shall  be  made,  or  what  facts  shall  be  stated.  It  does  not 
require  the  return  to  embrace  all  the  proceedings  of  the  sheriff; 
or  that  it  shall  be  recorded  in  the  registry  of  deeds;  or  that  it 
shall  constitute  record  evidence  of  the  purchaser's  titie.  He  is 
subjected  to  a  seyere  penalty,  should  he  fail  to  make  a  return  of 
the  writ;  or  to  make  a  levy,  when  in  his  power  to  do  so;  or  to 
advertise,  and  offer  for  sale,  any  property  levied  on  by  him;  and 
to  shield  himself  from  responsibility,  he  should  comply  strictiy 
with  the  requisitions  of  the  law:  Acts  of  1842,  p.  71,  sec.  23. 
But  the  statute  nowhere  declares  the  facts  that  shall  be  stated 
in  his  return;  or  that  the  sale  shall  be  void,  unless  all  the  legal 
formalities  have  been  pursued.  Nor  does  the  statute  impose  on 
the  purchaser,  the  duty  of  proving,  by  the  return  in  writing,  or 
by  parol  evidence,  that  the  officer  has  not  deviated  in  his  acts, 
from  the  mode  prescribed  by  the  statute,  for  the  execution  oi 
his  authority. 

Having  presented  these  observations,  I  will  proceed  to  exam« 
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ine  the  objections  that  have  been  urged  to  the  title  of  the  de* 
f endant,  but  not  in  the  order  in  which  thej  were  taken  at  the 
trial,  nor  in  which  thej  are  arranged  in  the  argument  of  coun- 
sel. It  is  objected  that  the  Ictj  is  not  signed  by  the  sheriff. 
This  does  not  appear  to  haye  been  taken,  in  the  court  below, 
and  is,  therefore,  not  now  entitled  to  consideration.  But  it  is 
sufficiently  answered  by  the  fact,  that  the  leyy  constitutes  but  a 
portion  of  the  return  of  the  sheriff,  which  was  duly  signed  by 
him,  under  his  official  signature. 

A  second  ground  of  exception  to  the  evidence  of  defendant, 
was,  that  there  was  no  proof  of  advertisement  of  the  sale,  aa 
required  by  law.  It  is  incumbent  upon  the  officer,  that  due 
notice  should  be  given  of  the  sale,  by  publication;  and  if  he 
failed  to  do  so,  the  plaintiff  in  execution  has  his  remedy  against 
him,  by  statute;  and  the  defendant,  if  he  suffer  injury,  can,  un- 
der the  law,  claim  redress. 

But  under  statutes  similar  to  our  own,  it  has  not  been  con- 
sidered that  the  omission  to  perform  this  duty,  or  its  defective 
execution,  would  invalidate  the  title  of  the  purchaser;  or,  at  all 
events,  that  it  is  incumbent  on  him  to  show  affirmatively  that 
the  duty  had  been  performed.  In  Turner  v.  McCrea^  1  Nott  & 
M.  12,  the  court  say  that  the  act  imposed  it,  as  a  duty,  on  the 
sheriff,  to  advertise  all  his  sales  in  the  public  gazette;  but  his 
failing  to  do  so  could  not  invalidate  the  sale.  If  any  damage 
resulted  to  the  defendant  from  his  failure  to  comply  with  the 
requisites  of  the  act,  he  would  be  entitled  to  his  action  for  the 
recovery  of  damages;  but  it  was  not  incumbent  on  the  pur- 
chaser to  see  that  this  duty  had  been  performed  by  the  sheriff. 
The  title  of  the  purchaser  could  not  depend  on  such  perishable 
testimony.  If  it  would  be  necessary  to  have  proved  compliance 
with  the  requisites  of  the  act,  in  any  suit,  it  would  be  equally 
so  in  a  suit  which  the  purchaser  may  be  compelled  to  bring 
fifty  years  after  the  sale.  In  Maddox  v.  Stdlivan  et  aL,  2  Rich. 
Eq.  4  [44  Am.  Dec.  234],  the  property  had  not  been  advertised 
the  length  of  time  directed  by  the  statute;  nor  at  but  one  place 
instead  of  three,  as  provided  by  law;  the  court  held,  that  these 
were  but  irregularities  or  omissions  of  the  sheriff,  in  the  dis- 
charge of  the  duties  of  his  office;  and  that  they  do  not  vitiate  a 
sale  made  by  him,  had  been  so  long  and  fully  settled,  and  on 
such  well-defined  principles,  as  to  render  all  commentary  upon 
them  unnecessary.  In  Lawrence  v.  Speed,  2  Bibb,  401,  it  was 
held,  that  if  a  sheriff  fails  to  advertise  a  sale  of  property  under 
execution,  according  to  law,  he  may  subject  himself  to  damages; 
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but  it  does  not  affect  the  right  of  a  purchaser,  imless,  through 
fraud,  the  sheriff  has  omitted  to  adrertise,  and  the  purchaser 
had  knowledge  of  the  fraud.  The  statute  of  Kentucky  bad  not 
declared  the  consequences  of  a  failure  to  advertise;  and  the 
court  held,  on  solid  grounds  of  argument,  that  the  rule,  as 
above  laid  down,  was  dictated  by  sound  policy,  and  was  equally 
expedient,  whether  the  interest  of  the  owner  or  purchaser  of  the 
property  was  regarded.  In  Hayden  v.  Dwnlap^  3  Id.  217,  the 
same  doctrine  was  held;  but  it  was  also  ruled,  that  if  the  sheriff 
declares  he  has  not  advertised,  and  refuses  to  sell,  and  the  pur- 
chaser indemnifies  the  sheriff,  the  sale  will  be  regarded  as 
fraudulent  and  be  set  aside.  See  also  KUby  v.  Hoggin,  3  J.  J. 
Marsh.  208. 

In  Natchez  v.  Mmor,  10  Smed.  &  M.  246,  the  rules  of  law,  as 
to  the  legal  effect  of  irregularities  in  the  proceedings  of  the  officer, 
in  making  sales  under  execution,  were  elaborately  discussed  by 
the  counsel  and  the  court;  and  it  was  held,  that  the  irregularities 
of  the  sheriff,  in  giving  notice  of  the  sale  of  real  property  under 
execution,  will  not.  vitiate  the  title  of  abonajide  purchaser  at 
such  sale;  nor  will  a  total  omission  by  the  sheriff,  to  give  the 
notice,  or  his  giving  it  in  a  mode  entirely  different  from  that 
prescribed  by  law,  affect  the  title  of  the  bona  fide  purchaser  who 
has  no  knowledge  of  the  misconduct  of  the  sheriff.  These  cases 
are  sufficient  to  show,  that  it  may  be  regarded  as  a  settled  rule 
that  a  defective  notice,  or  wont  of  publication,  of  the  sale  of 
property  under  execution,  will  not  vitiate  the  title  of  the  pur- 
chaser. The  fact  of  due  notice  having  been  given  could  but 
seldom  be  ascertained  by  those  desirous  of  purchasing  at  public 
sale;  and  as  sound  policy  requires  that  proi)erty,  under  a  forced 
alienation,  should  bring  a  fair  price,  this  will  be  best  promoted 
by  protecting  the  rights  of  the  purchaser  from  being  vitiated  by 
the  irregular  acts  of  an  officer,  or  from  his  being  subjected  to 
the  peril  of  sustaining,  at  perhaps  a  distant  period,  their  legal- 
ity, by  perishable  parol  evidence. 

It  is  further  objected,  that  there  v^ras  no  proof,  by  the  defend- 
ant, that  the  sale  under  the  execution  was  made  at  the  time  and 
place  required  by  law.  The  defendant  in  execution  appeared 
at  the  sale  and  appointed  an  appraiser;  and  it  might  be  plau- 
sibly urged,  that  he  consented  to  the  sale,  and  that  this  cured 
the  defect,  if  it  had  been  even  the  fact  that  the  sale  was  made 
at  a  time  and  place  not  directed  by  the  statute.  But  howevei 
that  may  be,  it  is  sufficient  to  say  that  the  primti  facie  presump- 
U  -in  is.  that  the  officer  discharged  his  duty,  and  that  the  salr 
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was  made  at  the  conrt-hovuEie  of  the  couniy,  and  on  the  first 
Tuesday  of  the  month,  according  to  the  requisitions  of  the  law. 
The  presumption  is  in  favor  of  the  title,  and  will  support  it 
unless  rebutted  by  proof  to  the  contrary. 

Were  the  return  required  to  embody  all  the  facts,  and  made 
evidence  of  title,  the  objection  that  the  time  and  place  had  not 
been  established,  would  have  been  a  fatal  defect.  But  such  is 
not  the  law;  and  where  the  return  does  not  state  facts  to  the 
contrary,  the  presumption  wotild  be,  that  the  officer  had  not 
exceeded  his  authority.  The  return  is,  in  this  case,  defective, 
in  not  stating  the  place,  nor  with  sufficient  certainty  the  time 
of  the  sale;  but  it  states  a  fact  which  would  have  enabled  the 
plaintiffs  to  prove  with  facility,  that  the  sale  did  not  take  place 
on  the  first  Tuesday  of  a  month,  if  such  had  been  the  truth. 
The  sheriff  certifies  that  the  sale  took  place  on  the  third  of 
June,  1845.  If  this  be  not  the  first  Tuesday  of  that  month, 
the  fact  should  have  been  proved  by  the  plaintifi&j;  and  if  estab- 
lished, it  would  have  invalidated  the  title  of  the  purchaser. 
This  objection  is  of  a  different  character  from  that  of  a  want  of 
notice  of  sale.  The  former  is  an  objection  to  a  want  of  power 
in  the  officer;  the  latter  to  an  irregular  exercise  of  legitimate 
authority.  For  the  latter,  the  officer  may  be  punished;  but  the 
title  of  the  purchaser  can  not  be  affected.  But  where  the  time 
and  place  of  a  public  sale  are  prescribed,  the  sheriff  has  no 
authority  to  sell  at  any  other  time  or  place;  and  should  he  do 
so,  his  acts  are  not  merely  irregular,  but  void,  and  can  confer 
no  title.  This  distinction  can  operate  no  hardship  on  pur- 
chasers, or  destruction  of  the  rights  of  innocent  parties.  A 
purchaser  may  not  be  apprised  of  the  want  of  due  notice  of  a 
sale,  and  would,  in  most  cases,  be  ignorant  whether  it  had  been 
duly  made  or  not;  but  he  must  be  presumed  to  know  the  law,  and 
consequently,  whether  a  public  sale  is  made  at  a  time  and  place 
prescribed  by  the  law  or  not:  WiUiamson  v.  Farrow,  1  Bailey,  618 
[21  Am.  Dec.  492];  Enloe  v.  Mies,  12  Smed.  &  M.  147.  But  it 
was  not  proved  that  the  sheriff  had,  in  the  particulars  referred 
to,  acted  beyond  the  pale  of  his  authority;  and  this  objection  to 
the  judgment  can  not,  therefore,  be  supported. 

Several  exceptions  were  taken  to  the  admissibility  of  the  deed 
of  conveyance,  in  evidence.  One  is,  that  it  purports  to  be 
founded  upon  an  execution  issued  and  tested  March  18, 1845; 
whereas,  the  execution,  in  the  record,  is  issued  and  tested  May 
5th.  The  statute  directs  the  sheriff,  after  sale  has  been  made  and 
the  tenns  complied  with,  to  execute  and  deliver  a  conveyance 
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to  the  purchaser;  but  does  not  prescribe  the  facts  which  shaD 
be  stated  in  the  deed,  or  that  the  authority  under  which  the 
sheriff  acted,  shall  be  recited.  The  recital  in  the  deed,  is  not 
made  bj  the  statute,  nor  is  it  on  general  principles  of  law,  a 
substantial  and  efficient  part  of  it;  nor  is  it  evidence  of  the 
facts  recited  in  it,  except  between  the  immediate  parties  to  it: 
Phil,  on  Ev.  366.  In  Harrison  v.  MaanjoeU,  2  Nott  &  M.  347  [10 
Am.  Dec.  611],  the  deed  from  the  sheriff  recited  that  the  execu- 
tion had  issued  from  the  court  of  one  district,  when,  in  fact,  it 
had  issued  from  the  court  of  another.  It  was  held,  that  this 
misrecital  was  not  fatal  to  the  title.  The  legal  effect  and  ad- 
vantages of  recitals  in  deeds,  were  stated  in  the  opinion  of  the 
court.  The  usage  of  incorporating  in  the  sheriff's  deed,  a  re- 
cital of  the  authority  under  which  he  sold,  was  commended  as 
productive  of  great  convenience,  as  well  to  the  sheriff  as  to  the 
purchaser.  It  would  point  the  former  to  his  authoriiy  to  sell, 
and  would  facilitate  the  latter,  in  deriving  his  title;  but  it  was 
held  to  be  not  indispensable.  The  recital  of  the  power  to  sell 
and  convey,  did  not  give  the  right;  nor  was  it  evidence  of  the 
right.  It  is  sufficient,  if  the  right  did  exist,  and  the  seller 
acted  upon  it. 

The  misrecital  of  a  judgment  in  a  sheriff's  deed  is  not  mate- 
rial, if  it,  in  fact,  appear  that  the  sale  was  under  a  subsisting 
judgment  and  execution:  a  recital  not  being  a  material  part  of 
a  deed:  Jackson  y.  Streeter,  5  Cow.  529;  Craig y.  Vance,  1  Overt. 
209;  Sumner  v.  Moore,  2  McLean,  59;  Cherry  v.  Woolard,  1 
Ired.  L.  438,  An  execution  need  not  be  recited  in  the  sheriff's 
deed,  and  if  recited  inaccurately,  it  will  not  vitiate  the  deed: 
Jackson  v.  Jones,  9  Cow.  182;  Jackson  v.  PraU,  10  Johns.  381. 
A  variance  between  the  sheriff's  deed  and  the  levy  indorsed 
on  the  execution,  is  not  a  valid  objection  to  the  admission  of 
the  execution,  or  deed,  in  evidence;  nor  is  the  mere  recital  of 
*  a  wrong  date  of  the  execution  any  objection  to  the  admission 
of  the  execution  in  evidence:  Driver  v.  Spence,  1  Ala.  540. 

These  authorities  establish  the  rule,  that  a  recital  in  the  deed, 
of  the  authority  of  the  officer,  being  an  immaterial  part  of  the 
conveyance,  no  mistake  or  misrecital  can  impair  its  legal  valid- 
ity or  effect.  There  must  be  a  subsisting  judgment  and  execu- 
tion under  which  the  sale  is  to  be  made;  but  as  the  recital  of 
either  is  not  material,  so  a  mistake  will  not  affect  the  title: 
Boggs  v.  Chichester,  13  N.  J.  L.  209. 

Another  objection  to  the  deed  is  its  vag^eness  in  description 
of  the  premises.     When  the  description  of  land  in  a  deed  is  so 
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indefinite  that  it  can  not  be  identified  with  certainty,  the  deed 
becomes  necessarilj  roid,  and  conveys  no  title.  But  the  objec- 
tion,  here,  may  be  disposed  of  with  the  single  remark  that  the 
description  of  the  land  sued  for,  as  set  forth  in  the  plaintiff's 
petition,  is  almost  identical  with  the  description  of  the  land  in 
the  sheriff's  deed.  No  one  can  doubt  that  the  premises  de- 
scribed in  the  former  are  conveyed  by  the  latter. 

There  is  an  objection,  also,  that  the  product  of  the  sale  is 
erroneous.  This  can  not  affect  the  validity  of  the  title.  The 
sheriff  computes  the  principal,  interest,  and  costs,  at  six  hundred 
and  eighty-six  dollars  and  seventy-one  cents;  and  the  counsel, 
at  six  hundred  and  eighty-two  dollars  and  sixty-one  cents.  This 
is  an  unimportant  difference;  and  if  there  were  any  mistake,  the 
sheriff  could  have  been  compelled  to  refund  the  surplus  to  the 
defendants  in  the  execution. 

The  next  exception  to  the  admissibility  of  the  deed  is  more 
important,  and  is  based  on  the  fact  that  it  did  not  convey  the 
land  as  levied  on  or  appraised,  but  a  part  thereof,  including,  as 
it  was  paid,  though  not  proved,  the  whole  of  the  river  front. 
The  sheriff  in  his  return  certifies  that  he  levied  upon  one  quarter 
of  a  league  of  land;  that  this  was  appraised  at  one  dollar  per 
acre;  that  he  offered  the  lands,  or  so  much  of  them  as  would 
satisfy  debt,  interest,  and  costs,  amounting  to  six  hundred 
and  eighty-six  dollars  and  seventy-one  cents.  The  deed  con- 
veys ten  hundred  and  thirty  acres,  the  quantity  of  land  sufficient 
at  two  thirds  of  its  appraised  value  to  satisfy  the  execution,  and 
about  seventy-seven  acres  less  than  the  quarter  of  the  league 
which  had  been  levied  on  and  appraised.  The  statute  directs 
the  property  levied  upon  to  be  appraised  at  its  fair  cash  value; 
that  the  appraisement  shall  be  reduced  to  writing;  and  the 
officer  shall  then  proceed  to  offer  the  property  so  levied  on  and 
appraised,  for  sale  to  the  highest  bidder  for  cash;  and  if  the 
highest  sum  bid  does  not  amount  to  two  thirds  of  the  valuation 
made  by  the  appraisers,  there  shall  be  no  sale.  It  is  manifest 
from  the  terms  of  the  statute  that  the  sheriff  has  no  authority 
to  expose  to  sale  any  part  less  than  the  whole  amount  of  the 
property  levied  on  and  appraised.  The  instruction  to  sell  the 
property  levied  on  and  appraised  carries  with  it  the  force  of  an 
affirmative  mandate  repelling  or  forbidding  any  conclusion  to 
the  contrary,  or  any  inference  that  it  was  discretionary  with  the 
officer  to  sell  the  whole  or  only  a  portion  of  the  property. 

The  policy  of  the  provision  is  not  a  question  for  considera* 
tion.     Whatever  may  have  been  the  object  of  the  legislature,  11 
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is  clear  that  thiB  proTision  was  not  sanctioned  hastily,  or  with- 
out .deliberation.  The  previous  statute  on  the  subject  of  execu- 
tions, had  required,  in  case  the  land  should  be  more  than  suffi- 
cient to  pay  the  execution  and  costs,  at  two  thirds  of  its  appraised 
value,  that  the  appraisers  should  take  off,  at  one  comer  of  the 
survey,  so  much  as  would,  at  the  valuation,  be  sufficient  to  sat- 
isfy the  execution  and  costs;  and,  thereupon,  the  sheriff  should 
offer  the  land  for  sale,  etc. ;  and  whoever  would  pay  the  said 
execution,  etc.,  for  the  fewest  number  of  acres,  should  be  the 
purchaser:  Acts  of  1839,  p.  155,  sec.  15. 

These  instructions,  directing,  in  effect,  that  no  more  land 
than  would  be  sufficient  to  pay  the  debt,  should  be  sold,  were 
entirely  omitted,  in  the  act  under  which  the  sale  in  question 
was  had.  It  will  not  be  questioned,  that  if  the  sheriff  had,  un- 
der the  former  statute,  sold  all  the  land  levied  upon,  notwith- 
standing two  thirds  of  its  appraised  value  exceeded  the  debt, 
and  a  portion  sufficient  for  that  purpose  had  been  set  off  at  one 
comer  of  the  survey,  or  if  he  had  sold  more  than  the  number  of 
acres  necessary,  at  the  highest  bid,  to  discharge  the  execution, 
the  sale  would  have  been  radicaUy  defective  and  totally  void; 
and  this,  upon  the  ground  that  the  officer  had  transcended  lua 
authority,  and  his  acts,  consequently,  could  have  no  more  valid- 
ity in  transferring  the  property  of  one-  person  to  another,  than 
if,  as  a  private  citizen,  he  had  sold  property  to  which  he  had  no 
right,  title,  or  interest. 

Though  the  soundness  of  the  policy  of  the  provisions  of  the 
latter  statute  may  not  be  veiy  clear,  yet  the  acts  of  the  officer, 
in  contravention  of  them,  are  void,  andvrithout  effect.  His  act, 
in  selling  less  land,  can  not  be  classed  with  irregularities  in  the 
discharge  of  his  authority,  which  do  not  affect  the  title  of  the 
purchaser,  provided  they  take  place  without  his  knowledge  or 
participation.  A  purchaser  is  not  bound  to  know  whether  the 
sheriff  had  advertised  or  not;  nor  is  he  affected  by  mistakes  of 
the  officer  in  immaterial  acts;  but  he  must  know  that  all  the 
property  which  is  levied  upon  and  appraised  must  be  sold. 
The  property  levied  upon  is  to  be  appraised,  and  then  exposed 
to  sole;  and  unless  two  thirds  of  the  appraised  valuation  be 
bid,  there  shall  be  no  sale.  These  limitations  upon  the  author- 
ity of  the  officer  in  the  sale  of  property  eveiy  purchaser  is  re- 
quired to  know.  They  are  clearly  pointed  out  by  the  statute, 
and  are  not  difficult  of  comprehension.  The  law  declares  that 
unless  two  thirds  of  the  appraised  valuation  be  offered,  there 
shall  be  no  sale.    The  amount  of  appraisement  must  be  pre- 
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vionaly  asoertaixied  by  the  pnrohaaer,  in  order  that  he  may  make 
an  available  bid.  In  this  case,  two  thirds  of  the  appraised  value 
oi  the  quarter  of  a  league  would  amount  to  seven  hundred  and 
thirty-eight  dollars;  and  this  should  have  been  offered,  other- 
wise, by  law,  there  could  have  been  no  sale.  The  amount  of 
property  levied  upon,  its  appraisement,  and  the  sum  to  be 
offered,  are  facts  which  must  be  necessarily  known  to  the  pur* 
chaser.  The  duties  of  the  sheriff,  in  these  particulars,  are  not 
positively  prescribed;  but  they  can  neither  be  mistaken  by  him 
nor  the  purchaser;  and  whether  his  performance  of  them  is  in 
accordance  with  law  is  as  well  known  to  the  purchaser  as  to  the 
o£Scer.  The  distinction  between  acts  done  by  an  oiBcer  with- 
out authority,  and  those  done,  or  omitted,  in  its  irregular  exer- 
cise, has  been  previously  stated.  The  former  are  nullities,  and 
confer  no  right;  the  latter  do  not  affect  titles  acquired  under 
the  acts  of  the  officer,  unless  the  purchaser  be  implicated.    • 

By  statute,  in  Kentucky,  the  sheriff  is  directed  to  sell  no 
more  land  than  may  be  necessaiy  to  satisfy  an  execution;  and 
sales  have  been  frequently  set  aside  on  the  ground  that  the 
sheriff,  in  selling  too  much  land,  has  exceeded  his  authoriiy; 
and  the  distinction  between  the  unauthorized  and  the  irregular 
acts  of  an  officer  is  taken  and  clearly  defined:  PaUerson  v.  Car* 
need,  3  A.  K.  Marsh.  620  [13  Am.  Dec.  208];  Pepper  v.  Common^ 
wealth,  6  T.  B.  Mon.  33;  Addison  v.  Crow,  6  Dana,  278. 

We  are  of  opinion,  on  the  principles  above  stated,  that  the 
sale  and  deed  of  the  sheriff  are  void,  and  can  not  support  the 
title  of  the  defendant. 

But  here  an  important  question  arises  as  to  the  effect  which 
this  decision,  avoiding  the  sale  and  conveyance,  should  in  law, 
smd  according  to  the  course  of  our  system  of  procedure,  have 
on  the  rights  of  the  parties.  We  have  repeatedly  determined 
that  the  legal  and  equitable  rights  of  parties  litigant,  in  relation 
to  the  subject-matter  of  a  controversy,  should,  as  far  as  practi- 
cable, be  set  up  and  determined  in  a  single  suit.  In  the  due 
order  of  pleading,  under  our  blended  system,  the  plaintiffs 
should  have  averred  their  willingness  to  pay  the  amount  of  the 
execution,  with  interest  thereon;  or  the  defendant  should  have 
claimed,  provided  his  title  were  declared  invalid,  that  he  should 
not  be  compelled  to  restore  possession  until  the  purchase  money 
which  he  had  paid  for  the  benefit  of  the  plaintiffs,  and  by  which 
the  judgment  against  them  had  been  discharged,  should  be  re- 
imbursed, and  he  indemnified.  There  is  no  charge,  nor  any  pre- 
tense or  evidence,  that  the  defendant  has  been  guilty  of  any  fraud 
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in  fhe  tmiaactiony  or  Chat  there  was  anj  frandulent  combinatLon 
between  the  defendant  and  the  public  officer  to  the  injuiy  of  the 
plaintifffl.  Had  the  proceedings  contained  the  necessaiy  all^;a- 
tions  for  the  adjudication  of  the  equitable  as  well  as  legal  rights 
of  the  parties,  as  should  under  our  system  have  been  the  caBe, 
the  court,  under  the  facts  of  the  case,  must  necessarily  haTe 
decreed  that  the  execution  should  be  discharged  before  the  sale 
be  set  aside;  or,  il  the  purchaser  had  been  a  third  party,  and 
not  the  creditor  in  the  execution,  that  the  amount  paid  by  him 
towards  the  discharge  of  the  execution  should  be  refunded 
before  a  restoration  of  the  property  would  be  decreed. 

This  principle  of  equity  has  been  repeatedly  recognized  by 
the  courts  of  chancery.  It  was  a  well-established  rule  under 
the  Spanish  system  of  jurisprudence;  and  its  justice  should 
commend  its  adoption  and  recognition  in  all  codes,  and  by  all 
courts.  In  Du/our  v.  Camfranc,  11  Mart.  610  [13  Am.  Dec.  360], 
the  court,  haying  declared  a  sale  by  the  sheriff  void,  proceed  to 
say:  "Another  question  presents  itself.  It  has  been  proved  that 
proceeds  arising  from  the  sale  of  the  slaves  were  applied  to  the 
discharge  of  the  judgment  debts  of  the  plaintiff;  and  the  court 
is  of  opinion,  that  he  can  not  recover  in  this  suit,  until  he  re- 
pay the  money.  This  is  the  doctrine  expressly  laid  down  by 
Febrero,  lib.  8,  cap.  2,  sec.  6,  n.  857;  and  we  readily  adopt  it; 
for  nothing  can  be  more  unjust,  than  to  permit  a  debtor  to  re- 
cover back  his  property,  because  the  sale  was  irregular,  and 
yet  allow  him  to  profit  by  that  irregular  sale,  to  discharge  his 
debts." 

This  principle  has  been  frequently  recognized  by  the  decisions 
in  Kentucky.  The  proceedings  in  law,  will,  by  courts  of  equity, 
be  treated  as  valid,  though  they  may  be  erroneous.  But  equity 
will  relieve  against  their  consequences;  because  the  rights 
thereby  acquired  can  not  be  retained,  in  conscience.  The  pur- 
chaser will  be  treated  as  a  trustee;  and  he  will  not  be  compelled 
to  surrender  until  equity  is  done  bim:  Blight  v.  Ibbin,  7  T.  B. 
Hon.  615  [18  Am.  Dec.  219];  JdcLaughUn  v.  Dania,  8  Dana,  183; 
FcnTnan  v.  Hunt,  8  Id.  623. 

The  case  of  McLaughlin  v.  Danid,  supra,  is  analogous  in  prin- 
ciple. In  that  case,  the  property  sold  under  execution  had  been 
recovered  by  a  third  person ;  and  the  action  was  brought,  to  com- 
pel the  defendant  in  execution,  to  reimburse  the  amount  of  the 
purchase  money.  The  court  held,  that  the  purchaser  of  property 
sold  under  execution,  has  a  right  in  equity,  when  the  property  is 
recovered  from  him  or  his  vendee,  by  virtue  of  a  superior  title,  to 
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be  substituted  for  the  creditor,  and  baye  the  amount  of  his  pur- 
chase money  refunded  to  him,  by  the  defendant  in  execution. 
His  equiiy  rests,  not  upon  the  want  of  knowledge  as  to  title  in 
the  property,  but  on  the  ground  of  his  having  discharged  a  judg- 
ment against  the  defendant,  for  which  he  stood  chargeable,  by 
a  purchase,  made  under  the  coercive  process  of  the  law,  and 
therefore  has  an  equitable  daim  to  reimbursement  by  the  de- 
fendant in  execution. 

Other  questions  of  importance  are  suggested  by  the  position 
of  the  parties,  in  this  cause,  viz.,  whether  the  lien  of  the  execu- 
tion and  levy  is  extinguished,  or,  whether  they  may  be  revived 
by  quashing  the  return  and  sale,  etc. 

We  are  of  opinion,  that  the  rights  of  the  parties,  as  indicated 
in  this  opinion,  should  be  adjudicated  without  the  necessity  of 
resorting  to  a  new  proceeding  for  that  purpose.  A  multiplicity 
of  actions  is  repugnant  to  the  simplicity  of  our  system  of  pro- 
cedure, and  shotild  not  be  tolerated. 

It  is  ordered,  adjudged,  and  decreed,  that  the  judgment  be  re- 
versed and  the  cause  remanded  for  a  new  trial;  that  the  parties 
have  leave  to  amend  their  pleadings,  and  that  such  further  pro- 
ceedings be  had,  as  may  to  law  and  justice  appertain. 

Judgment  reversed. 

Failubb  to  Advkrtisi  ExEounoN  Sai«b,  Emor  or:  See  Maddox  t. 
Syllivan,  44  Am.  Dec.  234,  and  note  238-240,  where  the  sabjeot  is  diacnmied. 
See  also  note  to  Lowry  t.  Ihrtoin,  39  Id.  573. 

OmoEB  IS  Bbsponsiblb  roB  Nbolsot  or  Drputt  nr  not  Givino  Legal 
Notice  of  tale:  Sexton  v.  Neven,  32  Am.  Deo.  235. 

Recitals  in  Shebitf's  Deed  as  Evidence:  Leshey  ▼.  Gardner,  38  Am. 
Dec  764,  and  note  collecting  prior  cases  in  this  series.  Parol  evidence  is  in- 
admissible to  contradict  the  recitals  in  a  sheriff's  deed  in  a  collateral  pro- 
ceeding: Heed  ▼.  Awiim*8  Heire,  45  Id.  336. 

Void  Judicial  Sale,  Bioht  to  Reoovsb  Feopebtt  Sold  at:  See  note 
to  Dufowr  ▼.  CcmfTQ/nc,  13  Am.  Dec  365;  see  also  Hendenon  v.  Overton,  24 
Id.  493. 

The  PRiNaiPAL  case  is  oited,  and  commented  on  as  follows,  in  LvUr  y. 
Boee,  16  Tex.  55:  "It  is  farther  contended  that  the  sale  was  Toid,  •  •  • 
becaose  less  land  was  sold  than  was  levied  on  by  the  ofiScer;  and  this  objec- 
tion to  the  validity  of  the  sale  is  supposed  to  be  supported  by  the  decision  of 
this  court  in  the  case  of  Howard  v.  North,  5  Tex.  290.  But  it  b  to  be  ob- 
served, the  sale  in  that  case  was  under  the  provision  of  the  statute  which 
required  appraisement;  and  the  opinion  and  judgment  of  the  court  were 
based  upon  the  terms  and  requirements  of  that  provision.  Here  the  prop- 
erty was  sold  under  a  different  provision  of  the  statute,  which  did  not  re- 
quire appraisement;  and  the  reasoning  and  decision  of  the  court  upon  that 
point,  in  the  case  of  Howard  v.  NorUi,  has  no  application  to  the  present 
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AaaainuafT,  draft  or  ohaek,  whoo  1%  863.  ^ 

BoKD  of  ezeoatorsaad  administrfttors:  See  EziODVOBS  An  AmomimAflOBAi 
on  appeal,  informalities  in,  724. 
on  appeal,  need  not  be  signed  by  appellaat,  723. 

Cabbixr,  baggage  for  which  he  is  answerable,  47. 

has  no  lien  for  freight  paid  prior  carrier,  58. 
Cebtifigatb  of  Dkposit  Ib,  in  legal  effect,  a  note,  343. 
Chattxlb,  jurisdiction  of  eqoity  to  compel  delivery  of,  680. 
CoifSFiBAOT,  agreement  to  act  jointly  is  essential  to,  83. 

agreement  to  act  jointly  may  be  express  or  implied,  83. 

by  bank  directors,  to  enhance  value  of  stock,  88. 

by  employees,  to  cheat  employer,  87. 

by  husband  and  wife,  whether  indictable,  84. 

by  overseers  of  poor,  to  rid  parish  of  panpen,  9L 

defined,  82. 

gist  of  the  offense,  82. 

if  two  are  indicted,  both  must  be  acquitted  or  ooovietad«  84. 

indictment  to  cheat  and  defraud,  whether  must  state  the  insaBi  vaed«  88^ 

instances  of,  87. 

is  a  joint  offense  of  two  or  more,  84. 

misoellaneous  instances  of,  04. 

overt  act  need  not  be  proved,  82. 

punishable  under  laws  of  United  States,  03. 

to  arrest  or  maliciously  prosecute,  80. 

to  assault  or  batter,  00. 

to  charge  one  with  a  criminal  offense,  80. 

to  charge  one  with  being  father  of  a  bastudy  80l 

to  cheat  and  defraud,  86. 

to  cheat  a  municipal  corporation,  87. 

to  cheat  at  gaming,  87. 

to  oonmiit  in  concert  an  act  which  is  not  faidiotetto  if  onmitttrf  bj  ob» 
only,  83. 

to  commit  or  cause  any  crime,  00. 

to  commit  a  civil  trespass,  02. 

to  defraud  by  mock  auction,  88. 

to  extort  money,  88. 

to  induce  a  female  to  become  a  prostitute,  01. 

to  induce  an  infant  to  marry  without  parent's  oouenl,  fL 
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Conspiracy,  to  injure  property,  92. 

to  intimidate  Toters,  03. 

to  obetmct  public  justice,  91. 

to  obtain  goods  by  false  pretenses,  86. 

to  raise  price  of  commodities,  92. 

to  raise  price  of  labor  and  materials,  92. 

to  sednce  a  female,  90. 

to  secrete  property  to  defraad  creditors,  86. 

to  subject  person  to  commission  of  lunacy,  89. 

to  tar  and  feather  a  man,  90l 
OoNtTiTUTiONAL  Law,  retrospcotiTe  statates,  67i. 

statute  directing  performance  of  judicial  fnnotioiia  in  a  parttonlar  waji 
674. 

statute  Talidating  Toid  judicial  proceeding,  57i. 
OoNTBACr  of  corporation  beyond  their  powers,  841-344. 

partly  iUegal,  344. 

prohibited  by  law,  342-344. 
OoHTBACJTOB,  employer  generally  is  not  answerable  for  n^leol  of,  200l 

employer  is  answerable  for  act  of,  when  the  contract  is  unlawful,  202. 

not  answerable  for  neglect  of  subcontractor,  201. 
Corporation  ayoiding  its  contracts  because  in  excess  of  its  powers,  841-3M. 

note  in  name  of  agent,  when  binding  on  corporation,  73. 
Crsditorb,  assignment  for  benefit  of,  form  of,  596. 

assignment  for  benefit  of,  recording,  697. 

assignment  for  benefit  of,  rcToking,  697. 
Crkditob's  Suit,  judgment  against  debtor,  how  far  evidence  in,  298. 
Criminal  Law,  accessaries  at  the  fact,  373. 

aiders  and  abettors,  how  to  be  indicted,  376. 

constructive  presence  at  commission  of  crime,  378w 

distinction  between  accessary,  aider,  and  abettor,  373. 

distinction  between  principal  and  an  aider  or  abettor,  373. 

misdemeanors,  who  deemed  aiders  and  abettors,  376. 

person  incapable  of  being  principal  may  be  an  aider  or  abettor^  376* 

presence  at  commission  of  crime  does  not  al<me  make  one  a  party,  374. 

presence  at  commission  of  crime  requisite  to  make  one  a  piinoipsl,  374 

suicide,  counseling  one  to  commit,  375. 

Damaoks  arising  from  storage  of  gunpowder,  283. 

for  injuring  others  by  acts  done  on  one's  own  land,  282. 

for  interference  with  one's  land  so  as  to  injure  othef%  282. 
Definition  of  accessary  at  the  fact,  373. 

of  aiding  and  abetting,  373. 

of  conspiracy,  82. 

of  constructive  trust,  762. 

of  resulting  trust,  761. 

of  writ  of  assistance,  162. 
DowzR,  barring,  by  provision  in  will,  579. 
Draft,  when  operates  as  an  assignment,  363. 

Equity,  chattels,  jurisdiction  to  compel  delivery  of,  589. 

jurisdiction  over  attaching,  will  extend  over  entire  controversy,  588L 
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Bmplotxb  is  answerable  for  act  of  contractor  which  necessarily  produces  is* 
jury,  204. 

is  answerable  for  all  matters  of  which  he  is  boond  to  ta^e  charge,  206. 

is  answerable  for  contractor  when  contract  is  nnlawfoly  202. 

is  answerable  where  he  exercises  control  over  contractor,  202. 

is  answerable  where  he  owes  a  dnty,  to  see  that  work  is  properly  per> 
formed,  202. 

not  liable  generally  for  neglect  of  contractor,  200. 
Bvn>KNCi  to  impeach  statute  by  showing  it  was  not  properly  passed,  610-ft2S. 

to  vary  or  explain  contract,  546. 
BxscuTOBS  AND  Admikistbatobs,  action  against,  by  snooesson,  638. 

becoming  guardian,  how  deemed  to  hold  funds,  625. 

bonds,  breach  of,  by  converting  or  wasting  assets,  520. 

bonds,  breach  of,  by  failure  to  deliver  assets  to  suooeaaor,  520L 

bonds,  breach  of,  by  failure  to  make  true  inventory,  626. 

bonds,  breach  of,  by  failure  to  render  accounts,  526. 

bonds,  breach  of,  by  non-payment  of  debts,  legacies,  and  distrilmtiTe 
shares,  526. 

bonds,  breach  of,  what  constitutes,  625-^28. 

bonds  of  executor  governed  by  same  rules  as  administrator's^  619l 

bonds  of  executor,  when  exacted,  519. 

bonds,  none  required  in  ecclesiastical  courts,  619. 

bonds,  remedy  on,  528. 

bonds,  remedy  on,  in  equity,  528. 

bonds,  remedy  on,  liability  of  principal  must  first  be  fixed,  629. 

bonds,  suit  on,  by  creditors,  531. 

chancery  may  compel  giving  security  by,  619. 

legacy,  suing  for,  532. 

new  and  old  bonds  of,  and  liability  of  respective  sureties  on,  624. 

sureties  of,  death  of,  does  not  terminate  liability,  524. 

sureties  of,  general  liability  of,  519. 

sureties  of,  liability  for  assets  received  from  another  state,  621. 

sureties  of,  liability  for  debt  due  from  their  principal  to  the  estate,  62L 

sureties  of,  liability  for  duties  imposed  on  principal  as  trustee,  622. 

sureties  of,  liability  for  equitable  assets,  520. 

sureties  of,  liability  for  funds  received  by  principal  before  his  appointi 
ment,  523. 

sureties  .of,  liability  for  proceeds  of  land  sold  in  another  state,  620. 

sureties  of,  liability  for  proceeds  of  sale  made  without  order  of  court,  620. 

sureties  of,  liability  for  rents  of  real  estate,  520. 

sureties  of,  not  liable  for  acts  of  principal  not  done  in  his  official  ospaoityi 
523. 

sureties  on  Ixmd  of  administrator  of  living  person,  628. 

sureties,  termination  of  liability  of,  524^ 
SzsounoN,  interest  of  cropper  when  subject  to,  410. 

Factor,  damages,  measure  of,  for  violating  instmctioos,  851. 

Gifts,  cottra  niorfM,  362. 

delivery  essential  to,  862. 
of  donor's  own  note,  362. 


{ 


Digitized  by 


Google 


792  Index  to  the  Notes. 

OUABDIAN,  bonds  of,  snit  on,  594. 

Gunpowder,  liability  for  explosion  of,  wben  stored  on  one's  knd,  283. 

HoMiciDS,  by  one  who  believes  his  act  to  bcin  self-defense,  203. 
^If -defense,  what  sustains  plea  of,  2^ 

IirDiCTMKKT,  aiders  and  abettors,  misoellaneous  cases  of,  3^6. 

description  of  money,  kind  of,  should  be  stated,  234. 

description  of  money  should  follow  statate,  232. 

description  of  money  should  state  value  of  pieces  stolen,  233. 

description  of  money  should  state  the  number  of  pieces,  232. 

description  of  money  should  specify  some  of  the  pieces,  232. 

description  of  money  where  details  ore  unknown,  235. 

of  aiders  and  abettors,  375. 

▼alue  of  money,  how  may  be  stated,  233. 
IirrANT,  disafi&rmiDg  one  deed  by  making  another,  183. 
iNJUNonox  against  pleading  of  statute  of  limitations,  700L 
Interest  on  rents  due,  277. 

on  unliquidated  demands,  278. 

when  allowable  generally,  277. 

Judgment,  as  evidence  against  sureties,  298. 

as  e%-idence  in  creditor's  suit,  298. 

lien  of,  not  continued  by  levy  of  execution,  166. 
Judicial  Sale,  purchaser  becomes  party  to  proceedings,  696. 

under  order  of  probate  court,  746. 

Landlord  and  Tenant,  cropper,  interest  of,  before  diTision,  410^  41L 

difiereuce  between  underlease  and  assignment,  306. 
Land  Owner,  damages  against,  for  explosion  of  gunpowder,  283. 

damages  against  for  explosion  of  boiler,  283. 

damages  against  for  excavating  his  own  land,  283. 

damages  against  for  building  higli  fence  and  darkening  windows,  284. 

damages  against  for  cutting  line  trees,  283. 

damages  against  for  injuries  from  acts  done  on  his  own  land,  282. 
Legislature,  joumab  of,  as  evidence  respecting  passage  of  statute,  616-42ft 

motive  of  members,  not  subject  to  inquiry  to  impeach  bills,  623. 
Limitations,  new  promise  by  partner  after  dissolution,  330. 

new  promise  by  one  of  several  joint  and  several  promisors,  331. 

Mandamus  to  compel  transfer  of  stock,  536. 

Master  and  Servant,  contractor  not  generally  deemed  a  servant,  200-SOI 

tort  committed  by  servant  without  master's  authority,  318. 
Married  Woman,  separate  estate,  mortgage  of,  for  husband's  debt,  768w 
Misrevresentation  as  ground  for  avoiding  contract,  722. 

Keoohablb  Instruments,  guarantor  discharge  of,  by  indolgenoe,  d02» 
indorser,  discharge  of,  by  indulgence,  302. 
indorser,  rights  of  accommodation,  303. 

Partition,  parol,  746. 

Partnership,  dissolution,  power  of  partner  after,  830> 

Payment,  note  when  presumed  to  be  a,  73. 
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Plidqb»  cbunages,  maMore  of,  for  wrongful  sale,  Slip 

deliTery  essential  to,  314. 

difference  between,  and  mortgage,  818. 

of  certificates  of  stoek,  813. 

power  of  pledgee  to  sell,  314. 

sale,  if  nnanthorized,  is  a  oonyeraion,  814. 
l^BisuicPTiON  of  resulting  trust,  753,  756. 
PBOMiasoRT  Note,  reoovery  by  payee  of  original  ooaridenitioa,  7S. 

BsNT,  assignee  of  lease,  liability  for,  278. 

interest  on,  277. 
Resulting  Trust,  against  policy  of  law,  754. 

arising  from  adrancing  pnrdiase  money,  752. 

arising  from  conveyance  without  consideration,  758. 

arising  from  part  payment  of  consideration,  753. 

arising  when  conyeyance  is  made  for  illegal  purpose,  756. 

arising  when  conyeyance  is  made  for  uncertain  or  indefinite  pnrpoM, 
75e. 

arising  when  conyeyance  is  made  for  purpose  which  fails,  757* 

definition,  751. 

distinction  between,  and  oonstructiye  trust,  752. 

in  fayor  of  grantor,  757. 

in  favor  of  alien,  754. 

in  personal  estate,  756. 

intention  is  essential  element  of,  752. 

must  arise  eo  inttanti,  755. 

none  arising  from  purchase  in  name  of  person  entitled  to  wpport,  764. 

none  arising  from  purchase  in  name  of  sou,  756. 

none  arising  from  purchase  in  name  of  wife,  754. 

parol  evidence  to  establish,  750.         * 

presumption  arising  from  payment  of  purchase  money,  768. 

where  residuum  remains  after  purpose  of  conveyanoe  is  aooomplished, 
757. 

firaoDio  Pektobmancx  of  agreement  not  reduced  to  writing  owing  to  fimnd 

or  fault  of  defendant,  144-146. 
BcaTuns,  enrollment  of,  is  an  unimpeachable  reoord,  617. 

evidence  by  parol  to  show  signing  o^  618. 

evidence  respecting  passage,  616. 

journals  as  evidence  of  defects  in  passage  of,  616-628. 
BcaTUTX  ow  Frauds,  where  agreement  was  by  fraod  prsfsntsd  from  being 
put  in  writing,  145. 

where  there  was  an  agreement  that  the  agreemonft  should  bo  pol  in  writ* 
ing,  144. 
BcATUTB  ow  Ldotations,  enjoining  pleading  of,  700L 

entry  to  avoid,  539. 

fraudulent  concealment  to  prevent  running  o^  688. 

new  promise,  what  sufficient,  332. 

pleading  in  equity,  584. 
BuBKTT,  extension  of  time  which  will  release,  124. 

release  of,  by  surrendering  collateral  securities,  808L 
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Vkndob  A2TD  Vendbe,  iniirepreeeiitation  as  ground  for  ayoidlng  sale,  721 

Watkrooursb,  interferenoe  with,  on  one's  own  land,  282. 
Will,  attestation,  proof  of,  575. 

declaration  of  testator,  594. 

dower,  barring  bj  acccptiDg  devise,  570. 

evidence  to  identify  legatee,  594. 

execution  of,  by  what  law  governed,  574. 

proving  bj  one  witness,  575. 
K  Wbit  op  AasusTANCi,  advene  possessor  can  not  bo  tamad  oat  under,  IflL 

I  against  whom  may  issne,  155. 

^  defined,  152. 

in  aid  of  purchaser  at  foredosnre  sale,  154. 

in  aid  of  purchaser  at  tax  sale,  or  his  grantoo^  104. 

in  aid  of  receiver,  153. 

in  aid  of  sequestration  or  injunction,  154. 

notioe  of  application  for,  158. 

object  of,  152. 

party  in  possession  before  suit,  152. 

proceedings  to  obtain,  156,  157. 

questions  which  will  not  be  triad  on  appUoatton  foTt  \SL 

i^erifiTs  duty  under,  156. 

when  a  proper  remedy,  152. 

who  may  issue,  158. 
Wan  ov  Erbob  Cokam  KaBi8»  on  aoeoont  of  iasnltj  of  dofimilMti  117: 
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ABANDONMENT. 
8m  Lahdlobd  akb  TncAXTt  6L 

ABATEMENT. 
8m  Vbndob  avd  VB2n>ii»  6. 

ABORTION. 
8m  Grdiikal  Law,  4-8. 

ABUSE  OF  FBOCESa 
Sm  Pbocsss. 

ACCEFTANCB. 
or  OoanuoxB,  8;  Dsbds,  3»  6^  9;  Dowiii  1;  OtumiXTT,  & 

ACCIDENT. 
Sm  Equitt,  10. 

ACCOMMODATION  ACCEFTOB. 
8m  Nbgotiablb  Instbumkhts,  S. 

ACCOMMODATION  INDORSEB& 
8m  Nbgotiablb  iNSTBUMBBra  fi. 

ACCOMPLICES. 
Sm  Cbdcival  Law,  2. 

ACCOBD  AND  SATISFACTION. 

ABB  SASlBKAOnOir  EXBCUTBD,  THOUOH  IB  PaBIM.,  IB  GoOD  DbFBBSI 

\o  Uk  Botioo  on  a  ooTenant  in  a  lealed  instrument,  wUoh  toondfl  alto- 
gvthtr  in  cbunagM,  althoagh  Monred  by  a  penaltj.  Cahe  ▼•  Jam/eton^ 
IM. 

ACCOUNT. 

8m  Kqurt,  8;  Bzbodtobs  abb  Abmibibt&atobs,  19;  Guabbiab  abb  Wabs^ 
1;  LiBBS,  7;  Pabtbbbship,  8. 

ACCOUNT  STATED. 

AOOOUBT  SCATBB  BOBS  NOT  LiB  FOB   DaMAGBS  BOB  BBBAOH  oI  ft  MOtnct^ 

wb6M  there  hM  been  no  aetoal  settlement  or  adjostment  between  the 
JMey  T.  Bispham^  486. 
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acknowledgments. 

See  BAiTKBVnCT  and  Insolysnot,  3;  Dx^ds,  8;  Marktut)  Wombk,  IS; 
Statute  ov  Limitations,  S-11,  14. 

ACmONS. 
Bee  AoooRD  and  SATnyAonoN;  Account  Stated;  Aoxncf,  13»  15;  Aasuiir- 
sit;  Bailments,  1,  5,  6;  Bankbuptot  and  Insolvency,  4;  Cass;  Co2i- 
tracts,  2;  Co-tenancy;  Ejectment;  Gabuno;  Guardian  and  Ward,  4; 
Husband  and  Wife,  10,  11;  Partnership,  4;  Pleading  and  Prac- 
tice, 1,  8;  Slander;  Trespass;  Trover;  Vendor  and  Vendee,  1, 2. 

ACTS  OF  GOD. 
See  Common  Carriers.  1. 

ADMINISTBATOBa 
See  Executors  and  ADMiNisTBATOBiL 

ADMISSIONS. 
See  Negotiable  Instruments,  2. 

ADULTERY. 
See  Marriage  and  Divobce»  4,  6^  ?• 

ADVANCEMENTS. 
See  Trusts  and  Trustees,  4,  6;  Wills*  17. 

ADVERSE  POSSESSION. 
L  Twenty  Tears'  Adverse  Possession  op  Land  under  Adminutrator'i 
Deed  Bars  Heirs,  unless  they  were  saved  by  m&ncy  or  coveitan. 
Stevenson  v.  McReary,  102. 
2.  Law  Presumes  Grant  to  One  Who  has  had  ior  Thirty  Years  ood- 
tiniioiis  adveive  possession  of  land  up  to  known  and  visible  boundaries, 
and  the  jary  ought,  nnder  such  oircnmstanoes,  to  presume  a  grant.    Dm 
tx  dem,  Wallace  v.  Maxwell^  380. 
See  Possession,  6;  Public  Lands,  1;  Statute  op  Ldotationb,  12-16. 

AGENCY. 

1.  Ip  Authority  op  Agent  is  Particular  and  Special,  it  must  be  strictly 

pursued;  and  if  the  agent  vary  from  it,  his  act  is  void  as  to  hia  prin* 
cipal.    Brown  v.  Johrnon,  118. 

2.  Ip  Agent  Misapplies  Money  op  ms  Principal,  it  is  a  fraud  upon  him, 

and  if  this  be  known  to  the  party  who  receives  it,  he,  too,  is  a  psr- 
tidpant  in  the  breach  of  faith,  and  can  not  hold  the  money.    Id. 

8.  Where  Agent's  Authority  is  Special  and  Limited,  the  party  dealing 
with  the  agent  must  look  to  the  extent  of  his  power;  if  he  permits  the 
authority  to  be  transcended,  the  loss  will  not  fall  on  the  party  who  gave 
the  authority.     {Per  Clayton,  J. )    Id, 

4.  Agent  Employed  to  Bid  for  Particular  Piece  op  Land  Sold  tr 
State  has  no  authority  to  bid  for  another  tract;  and  upon  disaffirmanot 
of  the  act  by  the  principal,  and  an  application  before  confirmation  of  the 
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sale,  the  prineipikl  bai  a  right  to  have  the  aale  rescinded  and  the  money 

paid  by  the  agent  under  the  contract  refunded.    Id* 
fw  AoENT  EzoEEDiKO  HIS  AxTTHORiTT  IN  Makiko  PuBCHASi  is  hlmaelf  liable, 

but  the  opposite  party  should  have  the  discretion  either  to  affirm,  or 

rescind  to  non-performance  of  the  oonditions  of  the  sale.    Id, 
Q.  CoKDUCT  OF  AoiNT  Onlt  Binds  EMPLOYEE  when  he  acts  within  the  limits 

of  the  power  granted  to  him,  and  with  reference  to  the  subject-matter  ol 

the  agency.    Ooodloe  v.  OodUy,  150. 

7.  Aoxvt's  Authoritt  to  Makb  a  Dbxamd  is  Establishxd  by  the  princi- 

pal founding  a  suit  on  the  demand.    Ham  v.  Boody,  235. 

8.  AuTHO&iTT  OF  AoxNTTO  Mau  Dxmakd  oan  bx  QuicanoNXD  only  a*  the 

time  demand  is  made.    Id, 

0.  Oni  Jkdokbxsq  Bill  as  Aoutt  whkn  Hx  is  not  Such  is  liable  peraon- 

ally,  although  he  do  so  bona  Jide,    Bank  of  Hamburg  t.  Wray^  650. 

10.  Inhocbnt  MiSTAKi  OF  Indobskb  as  to  his  Bxnro  Aobbt  will  not  Bb> 
uzvx  him  from  personal  liability.    Id. 

11.  Willful  Misbkpbisentation  that  One  is  Agent  Need  not  be  Shown, 
to  bind  him  personally  to  a  contract  he  had  no  authority  to  make.    ItL 

12.  Right  of  Pabtt  Dealing  with  Agent  Whom  He  Sotposes  is  Pbinoi- 
PAL. — ^If  a  perscm  sells  goods,  believing  he  is  dealing  with  a  principal,  but 
finds  the  perScm  is  but  an  agent  for  a  third  party,  he  may  recover  the  pur- 
chase money  from  either  principal  or  agent.    Bacon  y.  Sondleif,  646. 

13.  y  BNDOB  Suing  Agent  is  Assent  to  Principal's  Rescission  of  Agent's 
Purchase. — ^If  a  principal  rescind  his  agent's  purchase,  and  the  seller 
sue  the  agent  in  trover,  that  act  is  an  assent  to  the  rescission.    Id, 

li.  Upon  Agent's  Disclaimeb  of  Pubchass  on  his  Own  Account,  made  with 
the  consent  of  the  seller,  the  principal  having  also  disclaimed,  the  goods 
sold  will  be  in  the  possession  of  the  agent  on  deposit  for  the  seller,  and 
trover  may  be  maintained  for  them.    Id, 

16.  Agent  of  Undisclosed  Pbincipal  mat  Maintain  an  Action  in  his  own 
name  against  a  carrier  for  damages  for  loss  of  property  he  has  agreed  to 
carry.    ElhUu  v.  B,  A  M,  R,  R,  Co,^  184. 

16.  Power  of  Attobnet  to  Collect  and  Distbibute  Monet  is  not  Rev- 
ocable after  its  execution  by  collection  of  the  money.  Waittm  v.  Bagc^ 
ley,  595, 

Sea  Assignment  for  Benefit  of  Cbeditobs;  Assignment  of  Ck)NTBACTs, 
2;  Common  Carriers,  5;  Corporations,  1, 2,  6-S,  14;  Faotobs;  Insur- 
ance—Fire;  Marriage  and  Divorce,  3;  Possbsoov,  2;  Saleb^  4; 
Statute  of  Limitations,  10,  13. 

AMBIOUrriBS. 
See  Wills,  17. 

AMENDMENTS. 
Bm  Marriage  Ain>  DivoBCSi^  S. 

ANIMALS. 

1.  One  has  No  Right  to  Kill  Dog  on  Owner's  PbemihMi  ca  the  pratsnaa 

that  he  is  a  nuisance,  because  he  has  on  former  occasions  bitten  otbsf 
persons.     Perry  v.  Pkipptp  387. 
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2.  PXB80K  n  Liable  iob  Enxuro  Doo  ov  Owhxb^  Pbimwhs  after  the 
owner  has  driven  the  dog  away,  so  that  there  is  no  longer  any  dai^er  d 
his  biting  him  at  that  time.    I<L 

See  Corporations,  10;  Tbbspass,  6,  7. 

APPEALS. 
See  Equitt,  12;  Quabdiak  and  Ward,  1;  LrjuvonoMs;  Mabbiaob  axw 
DnroBOB,  0;  Plxadino  and  Pbaoticx,  10,  17,  18,  21-24;  Wbcts  or  As- 

SI8TAN0B. 

AEBITEATION  AND  AWAKD. 

1.  Fact  that  Ajuutbatob  was  Rbqitistid  bt  Onb  of  tbx  Pabtus  to 

ExAMiNB  WiTNBSSBS,  and  that  he  did  ask  questions  of  the  witneties, 
and  read  to  the  other  arbitrators  a  paper  that  was  not  evidenoe,  and  waa 
objected  to  at  the  time,  is  not  snfBcient  of  itself  to  sostain  a  bill  to  set 
aside  the  award  on  the  ground  of  corruption  and  partiality  in  one  of  the 
arbitrators.    Butier  t.  BayUa,  607. 

2.  Abbitbatobs  mat,  bkfobb  Awabd  is  Madb  Up  and  Deuvxbed,  Kbep 

THB  Casb  Open  for  consideration  or  further  proof  and  investigatioD,  hat 
after  they  have  made  up  and  delivered  their  award,  their  power  is  at  an 
end;  they  can  not  recall  the  case  and  reinstate  it  before  them.    Id. 
See  Judombnts,  18. 

ABREST. 
See  RuuunoHB,  4, 6;  Indbmnttt;  Plbaduto  abb  FftAcnoB,  4. 

ASSAULT. 
See  Cbiminal  Law,  6^  S2. 

ASSENT. 
See  Dbbds,  3,  5;  Trust  Dbbim,  tt. 

ASSESSMENTS. 
See  Covbnants,  1,  2. 

ASSIGNMENT  FOB  BENEFIT  OF  CBEDITORa 
L  Statutes  Beoulatino  Transfebs  for  Benefit  of  Crbditobs  Embraoi 
WITHIN  THEIR  PuRViEW  an  assignment,  created  by  power  of  attorney,  te 
collect  money  and  pay  it  to  creditors.  Watson  v.  Bagaley^  595. 
S.  Attorney  in  Fact  of  Assignee  for  the  Benefit  of  Creditors  may  make 
a  deed,  although  the  assignment  conveys  no  authority  on  the  asiignfs 
to  appoint  an  attorney.    Blight  v.  Schench^  478. 

See  Executions,  22;  Trust  Deeds,  6. 

ASSIGNMENT  OF  CONTBACTS. 
1.  Instrument  is  Assignable  which,  though  very  inartifidally  drawn,  poi^ 
ports  to  give  a  mortgage  on  the  defendant's  half  of  a  saw-mill  to  secure  the 
payment  of  a  certain  sum  of  money  payable  in  lumber;  but  the  common- 
law  action  of  debt  can  not  be  maintained  on  the  instrument.  KnighUm 
v.  Tt^fli,  174. 
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f.   AflSIONiaDIT  OF  MONXT  MAT  BB  EfFEOTBD  BT  PoWXB  OF  ATTOBITXT  tO 

collect  and  dittribate  the  Bame  to  creditors.     Watson  v.  Bagaky^  595. 

S.  Draft  dobs  kot  Opbbatb  as  am  Assigkmbmt  until  Aocbptbd,  although 
drawn  for  a  specific  sum  and  against  fands  of  the  drawer  in  the  hands  of 
the  draweeL  The  deliveiy  of  such  draft  nnaocepted  is,  therefore,  in- 
operative as  a  gift  in  view  of  death;  and  the  draft  can  not  be  enforced 
against  the  personal  representatives  of  the  drawer.    Harris  v.  Cflark,  352. 

See  CoTKBABTS,  1;  Judombbts,  21;  Lakdlobd  abb  Tbbabt,  1,  2,  5;  Mobt- 

OAOBS,  9-13. 

ASSISTANCE. 
See  Wbits  of  Assibtabgb. 

ASSUMPSIT. 

L  GouBT  FOB  MoBBT  Had  abd  Recbivbd  Libs  ob  Spioial  Cobtragt  if 

nothing  remains  to  be  done  but  to  pay  a  stipulated  sum  of  money. 

Henoe,  such  a  count  is  good  on  a  note  given  as  collateral  security  for  a 

debt  which  remains  unpaid,  if  the  note  is  due.     TMetta  v.  Pkkarmg^  4& 

See  Fatmbbt,  5;  Usaob,  1. 

ATTESTATION. 
See  Wills,  &-7. 

ATTORNEY  AND  CLIENT. 
AnoBBBT  AT  Law,  nr  thb  Absekgb  of  Fraud  ob  Nbojobbgb,  Is  not 
liable  for  ftiilure  to  turn  over  money  collected  to  his  dknt,  until  d*> 
manded  so  to  do.    Kranse  v.  Dorronce,  498. 
See  Judombbts,  6. 

ATTORNEY  IN  FACT. 
8m  AmaoBKBNT  fob  Bbnbut  of  Cbxiuiob%  2L 

AUDITORS. 
See  Ouabdian  abd  Wabd^  L 

AWARD. 
8m  Abbitbatiob  abb  Awabd. 

BAGGAGE. 
See  Common  Cakkibrs,  8-7. 

BAILMENTS. 

1.  Eithbb  Bailbb  or  Bailor  mat  Maintain  an  Action  against  a  oanier  to 
whom  the  goods  have  been  delivered  for  transportation,  for  the  loss  of 
the  property.     EUans  v.  B.  d:  M,  R,  R.  Co.,  184. 

L  Shares  or  Cobporatb  Stock  may  be  Pledobd,  and  although  their  owner 
transfers  them  absolutely  in  form,  yet  if  the  intention  of  the  parties  is 
that  the  transferee  shall  hold  them  only  as  security  for  money  lent,  and 
that  the  owner  may  redeem  them  at  any  time  (even  after  the  loan  faUs 
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due)  befora  the  Inder  hat  ezerdaed  his  power  of  sale,  the  tnnsictioii  it 
»  pledge,  not  a  mortgage.     WUmm  ▼.  Little^  S07. 

t.  Plkdoxb  CAir  KOT  Sill  thb  Pawv  withoat  demanding  payment  of  the 
debt  and  ginng  notice  to  the  pledgor  of  the  time  and  place  <^  aale.    Id, 

4.  O0M8IKT  THAT  Plsdgkb  MAT  Sell  vrithout  giving  notice  doea  not  reliere 
him  from  the  neoeaaity  of  demanding  payment  of  the  debt  before  he  aelk. 
Id. 

ft.  AonoN  fOB  SxixiHO  Stocks  Plsdoxd  for  a  debt,  withoat  having  first  de- 
manded payment  of  the  debt,  may  be  maintained  withoat  making  tender 
of  the  aom  dae.     Id, 

6L  MxASURB  ow  DAMAon  m  AonoN  iob  Wbokofullt  Sxllcno  Pledge, 
diaooaaed  in  a  caae  where  there  had  been  negotiation  between  pledgor 
and  pledgee  <^  stocka  for  a  payment  of  the  debt  and  a  retam  of  similar 
atocks  to  those  which  the  pledgee  had  received  and  sold,  pending  which, 
soch  stocks  had  risen  in  valne;  and  held,  that  the  pledgor  was  enti- 
tled, ander  snch  circamstances,  to  recover  the  highest  valne  down  to 
the  time  when  the  negotiations  were  broken  off.    Id. 

BANKEUPTOY  AND  INSOLVENCY. 

L  DnOBABOK  IK  IHBOLVSNGT  AITEB  PRIOB  InSOLVENCT  18  InVAUD,  ondsr 

the  Massachnsetts  statate,  withoat  the  written  assent  of  three  fourths 
of  the  creditors,  nnless  the  estate  pays  fifty  per  cent  of  the  debts.  7V6- 
btUi  V.  Piehering,  48. 

1.  DiacHABGB  nr  Inbolvbnot  dobs  hot  Ayfbct  Note  to  Citizen  ow  Av- 
OTHEB  State  who  was  snch  when  the  note  was  made  and  ontil  the  dis- 
charge.   Id. 

I.  Pbomise  bt  Bankbupt  AiTEB  DisoHABOE  TO  Pat  Dischaboed  De£T  "as 
soon  as  he  got  able,"  and  to  pay  "all  his  honest  debts  as  fast  as  he  coold,* 
except  certain  onea  in  the  city,  will  not  revive  anch  debt.  ToxUkeimer  v. 
KeyBtr^  655. 

i.  DiSCSABOB  UKDBB  UVITBD  STATES  BAmCBUFT  ACT  IS  No  BaB  TO  ACTIOB 

ON  Judgment  against  the  bankrapt  recovered  after  the  filing  of  the 
petition  in  an  action  commenced  before  the  filing.  Woodbury  v.  PtrliMt 
51. 

BANKS  AND  BANKING. 

1*  Notice  to  an  OmoBB  of  a  Bank  can  not  Affect  Bank  when  in  regard 
to  a  matter  not  pertaining  to  his  duties.  ConseqaenUy,  notice  to  some 
of  the  officers  of  a  bank  for  collection,  of  the  residence  of  an  indorser,  does 
not  prevent  the  bank  from  excnaing  want  of  notice  of  non-pajrment  at 
the  indorser'a  residence  by  the  ignorance  of  the  officers  chaiged  with  the 
dnty  of  collecting  notes.    Ooodhe  v.  Oodley,  159. 

1  Banking  Association  Fobbidden  to  Issue  Bills  ob  Notes,  unless  Pay- 
able ON  Demand  and  withoat  interest,  can  not  give  its  notes,  payable  oa 
time  and  bearing  interest,  to  a  creditor  by  way  of  evidence  of  or  seoor* 
ity  for  its  indebtedness;  snch  prohibition  will  not  be  limited  by  < 
tion  to  paper  intended  for  circulation.  LeavUt  y.  Palmer,  333. 
See  Nbootiablb  Instbumbnts,  13-17;  Tbust  Deedb»  4, 

BILLS  AND  NOTES. 
See  NsGonABLB  Instbumentb. 
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BILLS  OF  BXOEPnOK. 
860  Cbimikal  Law,  20. 

BILLS  OF  EXCHANGE. 
See  Agxvot,  9,  10. 

BILLS  OF  PABUCULABS. 
See  Plbadino  and  Practicb,  10,  20. 

BONA  FIDE  PURCHASEBa 

1.  Pbotbction  of  Pubcuaskr  fob  Valuabls  Coi^siDXBATioir  Staitds  oir 

This:  that  he  has  bonajide  acquired  the  legal  title  and  paid  the  purchase 
money  before  notice  of  the  plaintiff's  equity.  If  he  has  acquired  the 
legal  title  but  has  not  paid  the  purchase  money  before  notice,  his  plea 
fails.  If  he  has  paid  the  purchase  money  and  receives  notice  of  plaint* 
iff's  equity  before  acquiring  the  legal  title,  he  can  not  defeat  that  equity 
by  procuring  the  legal  title.     Bush  y.  Buah,  675. 

2.  Purchaser  of  Personal  Propertt  Acquires  No  Better  Title,  in  gen* 

end,  than  that  of  Ms  vendor.    McMdhon  v.  SlotM,  601. 

3.  Acts  of  Ownership  by  Possessor  of  Chattel,  Inooitsistent  with  Air* 

other's  Ownership,  must  be  brought  to  the  knowledge  of  the  true  owner 
to  divest  him  of  title.    Id. 
See  Deeds,  7,  10,  11;  Equitt,  2,  3;  Estoppel,  3;  Judomsmts*  6;  Nbootia- 
BLE  Instruments,  2. 

BONDa 
See  BxBGfUTORS  AND  Administratobs,  8,  17-21;  OuABJUAN  AND  Wabd,  2,  d| 
MABRnm  Women,  7, 16;  Mobtoaoes,  2;  Pleadino  and  PKAoncBy  22-24| 
Subbttbhip,  6;  Vendor  and  Vendee,  6,  7. 

BOUNDARIES. 
8m  Aii>¥BB8B  PoesBSBioN,  2;  Possession,  8,  6;  Publio  Lasu^  L 

BBOEEBS. 
See  Faotobs. 

BURDEN  OP  PROOF. 

^ee  Dbbds,  10;  Mabbtbd  Women,  6;  Statutb  of  F«TinTATwni%  t,  7;  TBUsn 

AND  Trustees,  3;  Wills,  14. 

CARBIEES. 
See€k>MMON  Cabbibbs. 

CASE. 
In  AonoN  ON  thb  Case  Almost  Evebythino  mat  bb  OiTBir  nr  Bvi- 
DBNOE  under  the  general  issue,  and  evidence  of  former  noowfgj  is  prop- 
•riy  received  in  such  action.    Jone$  t.  Weathenbeef  663. 
See  Husband  and  Wife,  10;  Pboobss. 

CAVEAT  EMPTOR. 
See  ExBCUTOBS  and  Administrators,  2,  12;  Fbaus^  4.  * 
Am  Dm.  Yoi..  LI— 61 


Digitized  by 


Google 


802  Index. 

GEBTIFICATBS  OF  DBPOSUL 

8m  KBOOIIABUi  IH8TBUMIBT8|  1. 

CBRTIOBAKL 
See  JuDQMXiraB,  10, 11. 

GHANQE  OF  VENUK 
8ee  PuuDiHo  avd  FBAOiiai»  6L 

CHBOKS. 
8eeNB0onABLB  ImnminfBim,  6-8. 

^niTT.n  EN  VENTRE  8A  t^^ict^ic^ 
See  CBimirAL  Law,  4-8. 

CITATIONa 

8ee  RllOUTOKS  and  ABlfIin8T&A!fOBi»  ?• 

COLLATERAL  SEOUBTTT. 

8ee  AmfUMMBi  Buon  Aim  Bavkiko,  2;  'SEaorustJtlMmaanaanB,  t,  4t 

PiBAitaro  AMD  Fraotiov,  fii 

COLLISIONS. 
See  OoMMOir  Cabrtbrh,  2L 

COMMON  CARRTKRa 

L  Bt  Oommoii  Law,  a  Cakbieb  of  Goods  is  Rioabdxd  as  av  XnsnuEB,  end 
ie  held  e4XXNiiitable  for  any  damage  or  loss  to  them,  unlets  from  inevitable 
accident,  which  is  the  same  thing  with  the  act  of  God,  or  of  the  paUic 
enemy;  hat  the  party  may  limit  this  common-law  liability  by  ezpren 
stipnlation  in  his  contract.     WhUesides  v,  ThurUeiUt  128. 

8.  Loss  BT  Collision  Combs  withtn  Exoettion  of  **Danoeb8  of  theRiysb," 
if  the  loss  arose  without  any  fanlt  on  the  defendant's  part,  or  that  of  the 
hands  upon  his  boat;  but  if  they  had  been  goilty  of  negligence,  or  might 
have  prevented  the  loss  by  the  exercise  of  reasonable  skill  and  diligence 
then  the  defendant  would  be  liable.    Id* 

8.  Fbopbibtobs  of  Staqk-coachbs  Cabbtino  Passenoebs  with  their  Bao- 
OAOB  are  responsible  in  all  respects  as  common  carriers  so  far  as  regardi 
the  baggage.    Bomar  v.  MaxwtU,  682. 

4b  Baooaoe  Includes  Such  Abtioles  of  Neoessitt  ob  Pbbsonal  Gonveh- 
ZXNOB  as  are  usually  carried  by  passengers  for  their  personal  use;  it  doet 
not  include  medicines,  handcuffs,  a  watch,  etc,  nor  money,  except  just 
sufficient  to  pay  traveling  expenses.    Id. 

8.  Bailboad  Company  is  Rsbponsiblb  fob  Baooaoe  Delivebed  to  Aoemt 
OF  Anothxb  Linb  on  whose  road  it  is  running,  by  one  taking  passage 
at  a  station,  where  snch  agent  has  been  in  the  hibit  of  receiving  bag- 
gage for  such  company,  and  it  has  no  agent  of  its  own  present  at  the 
station.    Jordcm  v.  Fcdl  River  B,  B.  Co.,  44. 

t.  Monet  Cabbied  in  Passbnoeb's  Tbunb  is  Pabt  of  Baooaoe  for  which  s 
passenger  carrier  is  responsible,  if  intended  bona  Jide  for  traveling  ex« 
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peoiee  and  penoiud  me  and  if  reaoonable  in  amonnti  but  not  where  it  ia 
intended  for  any  other  porpoee,  aa  for  trade,  inTeatment,  tranaportation, 
or  the  like.    Id. 

7.  Baooaos  of  PAflBEKOKB  INCLUDES  Abtiolbs  Neci88akt  or  ooiiTenient  for 

hia  peraonal  oae,  and  each  aa  it  ii  oaoal  for  trayelerB  to  take  with  them. 
Id. 

8.  CoMiioir  Cabuxr  has  No  Lun  fob  Frkioht  on  Goods  Bbobivkd  fuum 

Wbono-dobr  withont  the  owner*s  consent,  expreai  or  implied,  aa  against 
aoeh  owner,  althoag^  they  were  innocently  reoelTed.    RtMmmm  t.  Bahtr^ 

See  AoKNor,  15;  Bailments,  1;  RAnjtoaiWL 

COMMUNITY  PROPERTY. 
See  Husband  and  Wm,  12, 14,  Itt. 

CONCEALMENT. 
See  Fbaud,  2. 

CONDITIONS. 
Baa  Dbds,  II;  Bzbodtobs  and  Admini9tbatob8,  17;  Wnu,  9;  18i 

CONFESSION  OF  JUDGMENTS. 
See  JuDOMBivTs,  6;  Nbootiablb  Instbuhkrtb,  19. 

CONFIRMATION. 

See  Bzboutobs  and  Administbatobs,  9,  10;  Guabdian  and  Wabo^  1;  J9> 

DioiAL  Sales;  Pabtition,  1;  Wills,  2. 

CONFLICT  OF  LAWS. 
See  Bankbuptot  and  Insolvenoy,  2;  Husband  and  Wm,  tt. 

CONSENT. 
See  Deeds,  3,  5;  Tbust  Deeds,  6. 

CONSIDERATION. 

See  Covnuon,  1, 2;  Mabbted  Women,  2, 15, 18;  Niootiablb  ImnBUMMmB^ 

2;  Tbusts  and  Tbustees,  3,  4,  6^  8»  9. 

CONSPIRACY. 
See  Criminal  Law,  9-19. 

CONSTITUTIONAL  LAW. 
ImawiikrxmMCMM  ncn  Ezbbcise  Judiolal  Powebs.    Oreetum^  t.  Ortmamgk^ 

507. 
Bee  CUMiHAL  Law».  I;  Mabbiaoe  and  Divorob,  2;  Plbaddto  abb  Pba» 
TioE,  23;  Wills,  1. 

CONSTRUCTION. 
Sea  Plbadino  and  Practice,  23;  SrATuna. 
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COKnNUANCB. 
See  EnDKUci,  7;  Plbadino  akd  Pbaocioi^  6L 

CONTRACTS. 

1.  COMaiDMBATION  VOB  PftOMIBX  MAT  BB  GoOD  THOUGH  No  BbHHIIT  BS  Rb* 

OBiVBi>  or  expected  by  the  party  makiog  the  promiae;  it  is  snfficieiit  that 
the  other  party  be  subjected  to  loss  or  InconTenience.  Brown  v.  Baih 
219. 

2.  Tbust  Reposbd  bt  Rbason  of  Undbbtakino  to  Do  an  Act  is  a  sii£R- 

dent  eonsideratioii  to  support  an  action  on  the  promise.    Id. 

8.  AOREBMENT  THAT  OnB  SHALL  BiD  FOB  SbVBRAL  FOB  MaIL  CoNTBACT  i^ 

not  Toid  unless  made  for  some  illegal  purpose,  affecting  public  police. 

Bellowg  Y.  Bustell,  238. 
4.  Whbtheb  €k>XTBAOT  WAS  Madb  fob  Illboal  Pubposb  is  a  question  oi 

fact  for  the  jury.    Id, 
6.  Wbtttbn  Aobbembkt  is  Emtibb  when  for  the  sale  of  certain  Isod  anH 

a  cottage  thereon,  and  to  finish  the  cottage  by  a  certain  time.     Lttdd  v 

King,  G24. 
See  AoooBD  and  Satisfaction;  Aooount  Statbd;   Aobnct;  Assumpsit; 

Bailments;  Common  Cabbibbs,  1;  Ck>BPOBATiON8;  Evidbnob,  4-6, 9, 10; 

FbAUD;  GUABAITTY;  HuSBAND  AND  VVlFB;  InFANOT;    MaBRIBD  WoMBN; 

Rescission  of  CJontbacts;  Sales,  7;  Speoifio  Pbbfobmancb;  Statutb 
OF  Fbauds;  Statute  of  Limitations;  Tbust  Deeds,  4. 

CONTRIBUTION. 
See  SuBBTYSHir,  3-^;  Tbespasb,  8» 

CONTRIBUTORY  NEQUQENCB. 
See  Nbolioence,  2. 

CONVERSION. 
See  Election;  Tbespass. 

CORAM  NOBIS. 
See  Plbadino  and  Pbactigb,  21. 

CORPORATIONS. 

L  Note  not  nr  Cobpobate  Name,  and  not  disclosing  any  i^ency  from  the 
corporation  to  make  it,  is  prima/acie  not  the  note  of  the  corporation, 
but  the  presumption  may  be  rebutted  by  evidence  tUkuuU.  Mdkdge  t. 
BoaUm  Iron  Co.,  59. 

1  Note  in  Name  Adopted  and  Sanctioned  bt  Cobpobation  as  indicative 
of  its  contracts,  though  not  its  corporate  name,  and  given  by  its  au- 
thorized agent  for  a  corporate  liability,  is  the  note  of  the  corporation,  and 
these  facts  may  be  proved  to  rebut  the  presumption  arising  from  the  face 
of  the  note;  as  where  a  note  is  made  in  the  name  of  a  firm  who  are  the 
general  agents  of  the  corporation.    Id. 

8l  Cobpobation  mat  have  Sevebal  Names  for  the  purpose  of  transacting  iti 
business.    Id. 
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4.  Misiroian  of  Oobpo&^tiok  in  Gontbaot  does  not  prerent  a  recovery 
thereon  ftgunst  the  corporation,  if  its  identity  with  the  corporation  in- 
tended it  pleaded  and  proved.    Id. 

6.  Traddto  Cobfokation  I3  Bound  bt  Impuxd  Ck>NTBAOT,  constmctive 

notice,  implied  assent,  tacit  acquiescence,  ratification  of  contracts  by 
acts  or  silence,  etc,  in  the  same  way  as  a  natural  person.    Id. 
0.  AuTHOBTTT  OF  AoENT  OF  CoBFOKATiON  MAY  BB  Pboved  by  coiporate  acts, 
and  by  the  acts  of  the  person  professing  to  be  agent  acquiesced  in  or  rat- 
ified  by  the  corporation.    Id.  /^ 

7.  CoBPOBATiON  Liable  fob  Acfis  of  its  Contractobs. — Where  a  railroad  I 

corporation  contracted  with  other  parties  to  build  part  of  its  road,  and  '^ 

while  they  were  blasting  rocks  a  fragment  stmck  plaintiff,  injuring  him; 
hMt  that  the  corporation  was  liable  for  the  injury.  SUme  ▼.  C.  H,  R. 
Co.,  192. 

8.  GoBPOBATiON  IS  NOT  LiABLB  FOB  A  ToBTious  AcT  committed  willfully  and 

maliciously  by  its  servant,  without  authority  from  the  directors  or  other 
governing  body,  ev^  though  it  was  done  under  orders  from  the  president 
and  general  manager.     VanderbiU  v.  R.  T.  Co.,  315. 

9.  MUKIOIPAL     COBFORATION      CAN     ONLY      EXEBOISB     POWEBS     EXPBBSSLT 

Gbavtxd,  and  such  others  as  may  be  necessary  to  carry  the  powers  ex- 
pressly granted  into  execution.     CoUina  v.  Hatch,  465. 

lOl    POWXB  (yONFEBBBD  ON  MUNICIPAL    (yOBPORATION  TO   KnACT  SUCh   Ordl- 

nan<5es  as  it  shall  deem  necessary  for  '*the  well  regulation,  interest, 
health,  cleanliness,  convenience,  and  advantage"  of  the  corporation,  and 
'*  to  require  and  compel  the  abatement  of  nuisances,"  does  not  authorize 
the  municipality  to  pass  an  ordinance  prohibiting  swine,  cattie,  horses, 
and  so  forth,  from  running  at  large,  ii^  contravention  of  the  general  law 
of  the  state,  which  allows  such  animals  to  run  at  large.    Id. 

11.  QiFiCBBS  OF  Municipal  Ck>BPOBATioN  Acting  in  Good  Faith,  under  an 
express  authorization  of  the  corporation,  are  not  personally  liable  for  in- 
juries resulting  from  such  acts,  if  the  corporation,  under  its  charter,  had 
power  to  order  them.     Town  Council  v.  McCornb,  453. 

12.  Municipal  Ck>BPOBATioN  is  Liable  fob  Injubt  resulting  to  the  property 
of  a  private  individual,  caused  by  lowering  the  grade  of  the  street  in 
front  of  his  land,  although  such  act  was  strictiy  within  its  corporate 
powers,  and  was  done  without  negligence  or  malice.    Id. 

13.  Pbtvatb  Individuals,  bt  Deeds  between  Themselves,  can  not  reserve 
the  right  to  regulate  the  grade  of  streets  adjoining  the  land  conveyed,  so 
as  to  deprive  the  municipality  of  such  right.    Id. 

14.  Authobization  of  Municipal  Cobpobation  to  m  Acoehts  to  do  oertain 
acts  may  be  proved  by  paroL    Id. 

See  Baivks  and  Banking,  2;  Mandamus,  2. 

COSTS. 
Ooin,  wexBB  Oonduof  n  Unoonscjibntioub  and  Oiiiimi    wUl  be 
awarded  to  the  partT^injured.    McNeU  v.  OaU,  188. 

00-TKNANOY. 
I.  Joint  Tenant  can  not  Sue  his  Co-tenant  ezoept  ha  be  costad  of  the 
joint  possession.    Jotiea  v.  Weatherdfee^  653. 


Digitized  by 


Google 


806  Index. 

2.  Jomr  Tbitaht  hat  Oust  his  Co-TEVAirT  by  owflowing  land  aad  that 

approprttt^iiigittohlAOwnezclnihreiiie.    Id. 
8m  Hubbaxd  avd  Wdb,  1M;  Lavdlobd  Aim  TwMAn^  S;  flPMJ^Ki  Pbh- 

VOBHAHGK,  1. 

COVENANT. 
8m  Aooobd  AKD  SATIBFAOnOir. 

COVENANTS. 

I.  COTKITAHT  or  LbABI  THAT  LXSSSB  SHALL  PaT  ASSISSHXHTS  milS  wttll  tiM 

Und,  and  may  be  enforced  against  the  assignee.    Poti  v.  Kecameift  901 

%   COVXNA^  nf  LXASB  THAT  LXSSEX   SHALL  PaT  ALL  RaTBS,   TaZXS,  A9D 

AssxssHXNTS  for  which  the  premises  shall  be  liable,  indndes  not  only 
snch  charges  as  may  be  imposecl  by  laws  then  in  force,  bat  also  snch  as 
may  be  anthoriaed  by  laws  afterwards  enacted.    Id, 

S.  Clausx  in  Lkasb  RxsKRYiNa  Bight  of  Rx-bntbt  if  the  lessee  shall  ''neg- 
lect or  fail  to  perform  and  observe  any  or  either  of  the  covenants'* 
contained  therein,  applies  to  a  breach  of  a  negative  covenant  not  to 
"occupy  or  in  any  manner  suffer  the  buildings,  etc,  to  be  occapied  *  * 
for  any  unlawful  purpose."     Wheeler  v.  Earle,  41. 

4.  Subtenant's  Oooupanct  for  Unlawful  Purpose  is  Breach  of  Lessee's 
Covenant  not  to  occupy  or  suffer  the  premises  to  be  occupied  for  such 
purpose,  and  gives  the  original  lessor  a  right  of  re-entry  under  a  lesse 
reserving  such  right  for  a  breach  of  any  of  the  lessee's  covenants,  for 
such  covenant  runs  with  the  land.    Id. 

ft.  Under  Plea  of  Covenants  Performed,  upon  notice  to  the  plainti£^  the 
defendant  may  give  any  matter  In  evidence  which  he  might  have  pleaded. 
Rearick  v.  Swwehart^  540. 

Bee  DowxB,  1;  Exboutobs  and  Adminietrators,  2,  8;  T<awnfARi»  axd  T0* 
ANT,  1;  Sfbodio  Performakgb,  1,  2. 

COVENANT  TO  STAND  SEISED. 
See  Deeds,  16. 

COVEBTUBB. 
See  Adverse  PofSBSSiOH. 

CREDITOR'S  SUIT. 
See  JuDOHENTS,  8,  91 

CRIMINAL  LAW. 
I.  Lboislaturb  mat  Punish  Offense  of  Brinoino  Stolen  Qoodb  into  tbi 

State,  and  in  doing  so  they  merely  codify  a  settled  principle  of  the  com- 
mon law  applicable  to  different  countries,  and  extend  it  to  neighboring 
states  and  foreign  countries;  consequently,  the  legislature  can  pass  a 
statute  making  such  an  offense  punishable  the  same  as  if  committed  in  this 
state,  and  further  providing  that  the  larceny  may  be  charged  to  have  been 
committed  and  may  be  indicted  and  punished  in  any  ooonty  into  whick 
the  property  was  brought.     Hemmaker  v.  StaUt  172. 
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I.  027B  IS  KOT  GiTiLTr  OF  AiDivo  AND  Abettuio  in  the  oommifliion  of  a 

febny  merely  because  he  is  present  and  sees  that  it  is  about  to  be  com- 
mitted and  does  not  in  any  manner  interfere.  To  make  him  an  aidejr 
and  abettor,  he  must  do  or  say  something  showing  his  consent  to  the 
felonious  purpose,  and  contributing  to  its  execution.  Staie  v.  HUdreih^ 
369. 

S.  DiOLABATiONS  ov  ACCUSED*  IN  HIS  OwN  Fayob,  made  after  the  oommiB- 
sion  of  the  crime  with  which  he  is  charged,  are  generally  not  admissible 
evidence  in  his  favor.     Id, 

4.  Pbocurino  Abortion  with  Ck)N8SNT  ov  thx'Mothxb  of  the  child  is  not 
an  indictable  offense  at  the  common  law,  unless  at  the  time  the  mother 
is  quick  with  child.    Stale  v.  Cooper,  248. 

&  Attempt  to  Pbocubb  Abo&tion,  where  the  woman  is  not  quick  with 
child,  is  not  indictable  if  made  with  her  consent.    J<L 

t,  ATTEMrr  TO  Procubb  Abo&tion,  Made  without  Consent  of  the  woman, 
is  indictable  as  an  aggravated  assault,  although  she  be  not  at  the  time 
quick  with  child.  The  assault  Ib  against  the  person  of  the  mother,  and 
is  presumed  to  be  without  her  consent.    IcL 

7.  Expressions  "Quick  with  Child"  and  "with  Quick  Child **  are  Syn- 

onymous, and  there  is  no  foundation  in  law  for  any  distinction  between 
them.     Id. 

8.  For  Purpose  ow  Punishing  Destruction  of  Child,  the  law  recognizes 

it  as  a  living  being  only  after  it  quickens  or  stirs  in  the  womb.    Id, 
0.  Indictment  for  Conspiracy  to  Cheat  an  Individual  will  lie.    PeopU 

V.  Richards,  75. 
10.  Crime  of  Conspiracy  dobs  not  Depend  upon  Kind  of  Property 

which  it  was  the  object  of  the  conspiracy  to  obtain;  and  an  indictment 

for  conspiracy  to  cheat  an  indiWdual  out  of  lands  lies.     Id, 

II.  Conspiracy  may  be  Indictable  although  the  act  to  be  done,  if  done  by 
an  individual,  or  the  means  made  use  of,  would  not  be  indictable;  the  doc- 
trine that  an  indictment  only  lies  for  conspiracy  to  commit  a  crime  or  to 
do  a  lawful  act  by  criminal  means  denied.    Id, 

12.  CoNsnRACY  TQ  CoMMiT  MISDEMEANOR  IS  NOT  Meroed  in  the  misde- 
meanor, aemble.    Id, 

13.  Indictment  does  not  Charge  Conspiracy  to  Cheat  by  False  Pre- 
tenses where  the  acts  charged  as  done  were,  that  one  F.  was  about  to 
prosecute  the  defrauded  person  for  an  attempt  to  commit  a  rape  upon 
his  (laughter,  and  that  by  the  testimony  of  the  daughter  he  would  be 
convicted  and  sent  to  the  state  prison,  and  must  leave  the  state;  the 
charges  are  not  of  exieting  facta,  but  of  things  which  a  third  person  has 
threatened  to  do— upon  which  no  indictment  for  false  pretenses  can  be 
predicated.    Id. 

IL  Agreement  or  Combination  must  be  Set  Out  in  Iin>icTMKNT  for  Con- 
spiracy; the  crime  does  not  consist  in  the  mere  combination,  but  where 
to  this  is  added  an  illegal  object,  then  it  becomes  criminal;  and  where 
neither  the  conspiracy  nor  the  object  to  be  attained  is  unlawful,  but  the 
means  by  which  it  is  to  be  executed  are  criminal,  then  it  is  necessary  to 
set  out  tlie  means  intended  to  be  used,  as  a  component  part  of  the  offense. 
Id, 

16  Or?  ENSE  OF  Conspiracy  Depends  upon  the  Unlawful  Agreement,  and 
not  on  the  act  which  follows  it;  the  acts  are  but  evidence  of  the  agree> 
ment.    Id, 
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16.  l2fi>iOTiaiiT  FOB  CoKSFi&ACT  Usually  Sets  OTTrOrxiTAcn,  each  as  may 
have  been  done  by  any  one  or  more  of  the  conspirators  in  order  to  efibet 
the  common  purpose  of  the  conspiracy,  bnt  this  is  not  essentially  neces- 
mry.    Id. 

17.  GxiCE&AL  Chabob  ov  CosvrnjLOTC  m  Ikdiotmbnt,  stating  the  object  and 
intent,  is  sufficient.    Jd. 

18.  Whbrb  Ck>Kni>BBAOT  TO  DO  XJvuLWWuh  Act  is  Indiotablb,  although  no 
means  have  been  agreed  upon,  an  indictment  for  such  an  offense,  where 
the  means  were  agreed  upon,  need  not  state  them,  as  they  form  no  part 
of  the  offuise,  and  it  is  complete  without  them.    Id, 

ilk  Pbrsoks  abb  Ikdiotabli  vob  Co2f8n&AOT  where  they  agree  to  cheat  a 
third  person  out  of  his  lands  and  goods,  and  in  pursuance  of  the  agreit- 
ment  falsely  pretend  that  one  F.  is  about  to  prosecute  him  for  an 
attempt  to  commit  a  rape  upon  his  daughter,  and  that  by  the  testimony 
of  the  daughter  he  will  be  convicted  and  sent  to  the  state  prison,  and 
nrast  leave  the  state.    Id, 

50.  Dbsobiption  ov  Mohbt  SroLEif. — *'Three  dollars  in  divers  pieces  of  silver 
current  in  this  state  **  is  not  a  sufficient  description  of  the  money  in  an 
indictment  for  larceny.     Lord  v.  StaU^  281. 

51.  Upon  the  SuFPOsrnoy  of  the  Truth  of  thb  Facts  as  beino  Aoreed  ok 
Found  by  the  jury,  in  a  prosecution  for  homicide,  it  is  the  province  and 
the  duty  of  the  court  to  inform  the  jury  what  the  degree  of  the  homicide  is. 
State  V.  HUdreth,  964. 

82.  Whethcb  there  was  Express  Malicte  on  Part  of  Accused,  in  case  of 
a  homicide,  is  a  question  of  fact  to  be  determined  by  the  jury.  And 
whether  or  not  previous  malice  on  his  part  continued  up  to  the  time  of 
the  killing  is  not  a  fact  to  be  proved  by  witnesses,  but  an  inference  to 
be  drawn  by  the  jury.     Id, 

S8w  Law  Presumes  Mauge  from  Fact  of  Homicide,  and  matter  of  eztena> 
ation  must  arise  out  of  the  evidence  of  the  killing  itself,  or  must  beother- 
wise  proved  by  the  accused.    Id, 

Si.  Where  Two  Persons  Engage  in  Sudden  Ck>MBAT,  and  after  they  become 
heated  thereby,  one  of  them  seizes  n  deadly  weapon,  or  uses  one  in  hit 
hands,  having  no  intention  to  use  it  when  the  combat  commenced,  and 
slays  his  adversary,  his  offense  is  manslaughter  only.  Bnt  where  an 
armed  man  attacks  a  feeble  unarmed  man,  who  seeks  to  avoid  the  con- 
flict, and  gives  a  mortal  blow  with  a  weapon  prepared  beforehand,  he  is 
guilty  of  murder.     Id, 

S6.  Homicide  is  Justifiable  (both  at  common  law  and  under  2  N.  Y.  B.  S. 
660,  sec  3),  when  committed  in  self-defense  by  one  who,  being  attacked 
without  his  fault,  believes,  with  good  reason,  that  his  assailant  means  to 
kill  him  or  do  him  great  bodily  harm,  even  though  he  was  mistaken  ^n 
such  belief.    Shorter  v.  People,  286. 

S6.  UsiNO  Dangebous  Weapon  to  Rbtubn  Blow  with  Kaxbd  Hand,  irben 
there  Is  no  reason  to  apprehend  a  design  to  do  great  bodUy  h«nn.  Is  un- 
justifiable.    Id, 

S7  Pursuing  Betbeatino  Adyebsabt  and  Killing  Him  is  anjusttfiabk 
homicide,  even  though  the  deceased  was  the  first  assailant.    Id, 

S8.  Judgment  will  not  be  Beyebsed,  on  Error,  for  Incorrect  Instruc- 
tions, even  in  a  capital  case,  if  they  can  not  have  prejudiced  the  pris- 
oner; as  where,  on  a  trial  for  murder,  the  explanations  given  to  the  jury 
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at  to  tiM  light  of  Mlf-defenie  were  narrower  than  the  troa  rule,  bat  the 
facts  profed  were  laeh  th«l  no  qnaetion  of  Jnatifiable  homicide  oonld 
properly  ariie.    Id. 
20.  Law  ov  Bills  of  Bzoiftioh  nr  Obooval  Gabbs  ia  the  aame  aa  in  dyiL 
Id. 

50.  MA58LAUOBTZB  AT  OOMV OK  LaW  AKD  BT  THB  Omo  STATITTB  Ck>N8IBTB  in 

the  onkwl al  killing  of  another,  without  malioe,  either  ezpresa  or  implied. 
It  may  be  either  volantarily  committed,  npon  &  sodden  heat,  or  inadvert- 
ently, but  in  the  commission  of  some  nnlawfnl  act.    8utd\ffe  t.  State,  459. 

51.  LfDionaHT  xnxbm  thb  Ohio  Statuct  vob  Makslaitohtbb  Kbxd  jtot 
Alliob  that  the  killing  waa  done  without  malice.    Id. 

B.  Imbictmbnt  vob  Mahblaughtbb  Which  Ghabobs  thb  Pbisohbb  with  ak 
AsBAULT  upon  the  person  killed,  and  unlawfully  discharging  and  shoot- 
ing off  at  him  a  loaded  gun,  sufficiently  shows  that  the  prisoner  was  en- 
gaged in  the  commission  of  an  unlawful  act    Id. 

tS.  Vbbdiot  mat  bb  Bbtubvbd  bob  Kabslaughtsb,  and  a  Talid  judgment 
rendered  upon  such  verdict,  under  an  indictment  charging  the  prisoner 
with  murder  in  the  first  degree.    Id. 

14.  Plba  of  Obcb  IK  Jbopabdt  oak  mot  Avail  Pbisokbb,  upon  proof  of  a 
former  conviction  before  a  lawful  jury,  upon  a  good  indictment,  when 
such  conviction  haa  been  act  aside  by  the  appellate  court,  on  the  prison- 
er s  motion,  for  errors  occurring  on  the  triaL    Id. 

16.  Upok  TtiAL  OF  THB  QuBSTiON  OF  FoBMBB  CoKYiCTiOK,  the  original  papers, 
and  transcripts  of  the  journals  of  the  supreme  court  and  of  the  common 
pleaa,  are  admissible  in  evidence,  instead  of  the  record,  when  no  formal 
record  has  been  made.    Id. 

S8.  Bbvbbsal  of  Judombkt  akb  Vbrdict  Which  Fikds  Pbisokbb  Guiltt  of 
manslaughter  does  not  reverse  his  plea  of  not  guilty.    Id. 

tj.  CoxTBT  HAS  AxTTHOBiTr  TO  Impakbl  A  JuBT  to  try  whether  a  prisoner  waa 
standing  mute  obstinately,  and  if  th^  should  so  find,  to  direct  the  plea 
of  not  guilty  to  be  entered,  and  to  proceed  with  the  triaL    Id. 

18.  Vbbdiot  of  Jubt  mat  bb  Beobivbd  ik  Pbbsbkcb  of  the  prisoner,  al* 
though  in  the  absence  of,  and  without  notice  to,  his  counseL    Id. 

W,  Dbolabatioks  of  thb  Ikjubeb  Fbmalb  in  a  Pbosbcutiok  fob  Bapb, 
made  immediately  after  the  offense  was  committed,  are  admissible  in  evi- 
dsnoe  lor  the  purpose  qi  corroboration,  but  not  as  substantive  testimony, 
to  piOTa  the  oommission  of  the  offense.    LamgUm  v.  States  444. 

CB0PPEB8. 
SeeLAKDLOBB  AKD  Tbxabt,  2;  8. 

CUSTOMS. 
8m  Nbqotiablb  Ikbxbumbktb,  16, 17;  UBAoaiL 

DAMAGES. 
Baa  Aooobd  akd  SAnsrAcnoK;  Aoooukt  Statbd;  Aobkot,  16;  BiiLMiBT% 
6;  BjBomxKT,  1;  SzBOdnoKS,  29;  Faotobs,  2, 3;  Mabhtbd  Wombv,  6; 
KuiSAKOBB,  S;  Bbflbvik,  2-4;  Shiffiko;  Slakdbb,  1»  2;  Spboifio  Anu 

'    FOBMAKGB,  8. 

•-DANOKES  OP  THE  KIVBR." 
See  Ck>MM0K  Carbibbh,  2. 
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DEBT. 
BmAaBafKMMKT  ow  OarOLAm^h, 

DBOETT. 
8m  VxNixm  AND  VmsDWM,  8. 

DECLA&ATION& 

6ae  Oetmtiiai.  Law,  19;  EsioprxL,  7,  8;  Evidmw«,  8»  6;  Piaambo  aub 

PEAonCTt,  0,  20;  Tbustb  and  TBUsrsn,  8,  0;  Will8»  17. 

DBCBEB8. 
See  JuDowam. 

DEEDS. 
I.  DiUTXBT  n  Nbgubabt  to  Vauditt  of  Dud,  Aod  thii  may  be  made 
fonnmlly  or  may  be  inferred  from  drcometanoee.    Wood  t.  Inffraham^  671. 

I.  Actions  not  Constitutino  Dklitxbt  ov  Died. — Mere  execution  of  a 

Tolantary  deed,  with  neither  the  tmetee  nor  beneficiaiy  present,  where  no 
pnblication  of  its  contents  was  made,  and  there  was  no  declaration  of  in- 
tention of  delivering  it,  and  where  the  donor  retained  entire  poeaeesion  of 
it,  will  not  be  construed  to  be  a  delirery  of  it.    Id. 

S.  DuJTCBT  OF  Dkxd,  What  CoNSTTruTEs. — Where  a  grantor  ezecntes  a 
deed,  delivers  it  to  be  recorded  with  the  intent  that  title  shall  pass  to 
grantee,  and  the  grantee  assents,  the  delivery  is  sufficient.  Boody  v. 
DavtB^  2ia 

4b  Graktkb's  Possissioif  of  Dxbd  is  Evidbngx  of  Dxuvbbt,  for  things 
shall  be  presumed  legally  and  properly  in  their  present  state  unless  the 
contrary  be  shown.     Id, 

ft.  Qbavteb  13  Prbsumbd  to  Assknt  to  Died  Made  for  his  Benefit.  Id. 

ft.  Ora>'tob  can  not,  by  Subsequent  Ck>NDUOT,  Aftbot  ob  Diybst  Title, 
if,  at  the  time  of  the  acknowledgment  and  execution  of  his  deed,  he  has 
performed  acts  amounting  to  a  delivery.    Blight  v.  Sehenck,  478. 

7.  Bjegobdino  of  Deed,  although  not  Ck>NCLn8iyE  as  to  rrs  Deutebt, 

is  strong  evidence  thereof  in  the  hands  of  an  innocent  purchaser.     Id, 

8.  Lea  VINO  Deed,  Pbopeblt  Acknowledged,  Signed,  and  Sealed,  in  the 

possession  of  the  officer  who  takes  the  acknowledgment,  without  the 
grantor's  doing  or  saying  anything  to  qualify  the  delivery,  is  sufficient  to 
vest  the  title  in  the  grantee,  although  he  be  not  present;  and  the  grantor 
can  not,  by  subsequent  instructions,  limit  the  effect  of  such  acts  to  a 
mere  delivery  in  escrow.     Id, 

9.  Acceptance  of  a  Deed,  if  fob  the  Benefit  of  the  Gbantee,  will  be 

presumed,  unless  the  contrary  appears.    Id. 

10.  Bubden  of  Pboof  to  Show  that  Deed  Duly  Hboobded  was  newm 
delivered  is  on  the  grantor,  in  an  action  of  ejectment  against  an  innocent 
purchaser.     Id, 

II.  Deed  Delivebbd  by  One  with  Whom  It  has  been  Left  in  Ebcbow, 
before  the  performance  of  the  condition  on  which  the  delivery  was  an* 
thorized,  is  not  void  in  the  hands  of  an  innocent  purchaser.     Id. 

12.  Fa  IB  Abgument  and  Pebsuasion  may  be  Used  to  obtain  the  execution 
of  a  deed  or  will,  and  do  not  constitute  undue  influence.  Taylor  ▼.  Tay- 
lor.  412. 
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tS.  WoBir  DBflCBimov  ov  Lakb  nr  Dnn>  n  so  Immwixm  that  it  cm 
not  be  identified  with  certainty,  the  deed  becomee  neoeeMurily  toid,  and 
confers  no  title.    Howard  ▼.  North,  760. 

14.  WbEBB  (yOBNKR  OV  TBAOT  OV  LaKD  IS,  BT  MI8TAXX,  DI8ORIBED  in  the 

deed  ae  on  the  east  side  of  a  creek,  competent  testunon j  is  admissible  to 
show  that  the  OOTner  is  in  fact  on  the  west  side  of  the  creek;  and  if  the 
proof  shows  the  comer  tree  to  be  on  the  west  side,  the  marked  tree  most 
control  the  word  in  the  deed.     Den  ex  dem,  Homser  ▼.  Belion,  301. 

16.  AonnmNT  biopwuw  Two  Brothxbs  to  thb  Ewbot  that  upon  thb 
DxATB  ov  Etthkb  the  one  who  surviTed  should  be  his  heir,  is  a  cove- 
nant to  stand  seised  to  usee,  and  is  not  in  conflict  with  the  law  of  Penn- 
sylyania^  either  as  afitecting  the  collateral  inheritance  tax  or  the  dower 
of  any  fatore  wife.    lUher  v.  Striekler,  488. 

See  Advxbsk  Possbssign,  1;  Assioniocnt  vob  Bknxvit  or  Cbxditobs,  2; 
EnoFPKL,  4,  5;  Executobs  aitd  Admikistbatobs,  5,  8,  13;  Fbaudu- 
uorr  CoNTXTAiiOBs;  Qhtb,  3,  4;  Husbaiii)  akd  Wdb,  6-8;  Invakct,  2; 
TKimxB;  Teust  Dmmdb. 

DEFINinOKa 
.  See  CanfiNAL  Law,  30;  QnABABTr»  1. 

DEOVERT. 

See  AflflromxHT  ov  Cobtbaois,  3;  DssDe;  Exbootiob8|  13;  Bzbodtobb  ab^ 

ADHDmnuTOBS,  0,  10;  Gutb,  3;  Salbs;  SPBomo  Pbbiobmabob,  3l 

DEMAND. 
See  Aabvot,  7»  8;  Axtobbbt  ahb  Glibmt;  Bailmbbtb,  1,  3»  4;  Faoiobb,  2; 

BVOASD  AVD  WtVB,  0;  NbOOTIABLB  iNSKBUMBnii  10-18. 

DEMUBRER. 
See  SmATrnm  ov  Fbaui>8,  3;  MnfCAKS*  2L 

DEPOSITIONS. 
See  Etidenob,  7. 

DESCRIPTION. 
tee  dnoKAL  ^.^^,  ?0;  Deeds,  13,  14;  Gim^  4^  6;  QcAMMMn,  4|  Uan* 

OAOBB,  1,  2. 

DETmUB. 
See  Ejbotmbkt,  1. 

DEVASTAVIT. 

%^  BZEODTGOBS  AND  APMfNlBlBAlPMi  17. 
DEVISES. 

See  DuWBB,  1;  Wills,  2,  0, 16^  la 

DISABILITIES. 
Rea  S«atutb  or  LnfTrATiOKi^  C 
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dibaffibmakce. 

8m  Bummiat  amd  ADimnsTKATOBiB,  16;  Hunoo  amd  Wifb.  I^  7. 

DISCLAIMER. 
See  Agbnct,  14. 

DISCOVERY. 
See  Equitt,  la 

DISHONOR. 
See  NaoonABLx  lNiTsuifBn%  7»  C 

DIVOBCE. 
See  Mabbiaob  ahd  DrroBOk 

DONATIO  CAUSA  MORTI& 
See  Outs,  1,  2. 

DOWER. 

1.  Widow's  Riort  of  Down  in  Lakdb  AijmBDBT  hbe  Husbakb  during  hit 

life-time,  without  her  oo-operatioD,  is  not  harred  under  section  10  of  the 
eot  of  1797,  by  the  eooeptence  of  a  demise  to  her;  nor  it  the  statate 
preTented  from  operating  by  the  fact  that  the  hoaband  conveyed  with 
covenant  of  warranty.  Borland  t.  Niefiols,  576. 
S.  Sale  or  Lakd  under  Judgment  against  Husband  does  not  bar  the  widow 
of  her  right  of  dower,  although  the  6ourt  directs  the  proceeds  of  the  sale 
to  be  first  applied  in  satisfaction  of  a  prior  mortgage^  in  which  the  wilt 
Joined  and  released  her  dower.     Tofylor  t.  FowUr,  469. 

See  Deeds,  15;  Estoppel,  4;  Married  Womkbt,  12L 

DRAFTS. 
See  AasiainaaiT  or  Cohtracts,  3;  Nbootiaru  IraimuifsanL 

DURESS. 
See  Married  Womkbt,  6. 

EASEMENTS. 
CtauxT  or  PRimaos  to  Grind  Corn  does  not  BncD  nn  Gmaimtt  to  keep 
the  mill  in  repair  to  enable  the  grantee  to  do  S0|  bat  the  grantor  can  not 
destroy  the  mffl.    BaHUU  v.  Peadee^  242. 

EJECTMENT. 
L  Partt  Who  has  Reootxrbd  in  Ejectment  can  not  Sub  in  Teotxb  or 
detinue  for  the  produce  of  the  land,  which  has  been  severed  therefrom 
before  the  writ  of  possession  was  executed.    His  remedy  is  an  action  for 
damages  by  way  of  mesne  profits.    Brothers  v.  HwrdU^  400. 

2.  In  Action  roR  Mesne  PnonTs,  the  Judgment  in  Ejectment  n  Conouf- 

SITE  as  to  the  title.    Id. 

3.  PLAiNTirr  IN  Ejectment  can  only  Recover  ufon  Strength  or  ^cu  O^ri 
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TrttM,  as  being  good  againat  the  world,  or  aa  being  good  against  the 
defendant  by  estoppel     Woffe  v.  Doe  ex  detn.  DoweU,  147. 

C  Whxbx  Both  Plaintiff  and  Defekdakt  in  Ejectment  Claim  undeb 
Common  Soubcb  of  title,  the  piaintiff,  in  the  first  instance,  need  go  no 
farther  than  the  title  of  the  person  nnder  whom  they  both  claim;  but 
the  defendant  may  set  np  a  title  adverse  to  that  of  snch  person,  and  if 
he  does,  the  plaintiff  must  show  snch  title  to  be  invalid  or  prodaoe 
some  superior  title,  or  faiL    Id. 

A.  In  Texas,  Equitable  Title  may  be  Set  up  as  DsnvsE  to  Aonoir 
OF  Ejectment.    NeUl  t.  Keem,  746. 

Sea  Deeds,  10;  Estoppel,  3;  Executions,  8;  Mobtoaobs,  13;  Tbusx  Died,  2. 

ELECTION. 
SxBOUTOB  OAK  NOT  Alteb  ELECTION  OP  Dbgbabbd.— Where  &  person  haa 
a  light  to  hold  goods  as  consignee  or  to  porchase  them,  and  elects  the 
former,  and  diea,  his  executor  can  not  elect  to  take  them  as  a  porchase; 
and  if  he  attempt  to  do  so,  and  sell  them,  he  is  guilty  of  oonveraioo. 
Baeim  ▼.  ScmdJey^  646. 
•  8ee  AoEEcr,  6;  Bzeoutobs  and  Administbasob8,  10;  JuDGMsmiii  18L 

ELECTIONS. 
See  Gamino. 

JfiNTJLKE  CONTBACra 
Sea  Contracts,  6;  Evidengb»  Id 

ENTIBETIES. 
See  H|  "qiAND  AND  WlPE,  2-4. 

EN  VENTEE  SA  MERE. 
See  Cbiminal  Law,  4-S. 

EQUITY. 
L  When  Both  Pasties  abb  Equally  Entitia>  to  Conbidebation,  Equitt 

dobs  not  Aid  Eithxe,  but  leaves  the  matter  to  depend  npon  the  Ugaf 

t*  tie.    Crump  ▼.  BUuik,  A32^ 
%  Wbbbb  Pubchaseb  Qbts  the  Lbqal  Title  pbom  the  Husband,  a  «oart 

of  equity  will  not  divest  him  of  it  at  the  instance  of  the  wife  or  her  heirs, 

nnless  he  had  notice  of  her  rights,     /d. 
lb  No  Onb  has  Superior  Claims  in  a  Coubt  qp  Equitt  to  a  Pubchaseb 

without  Notice;  and  a  court  of  equity  will  not  interfere  to  deprive  snch 

a  purchaser  of  a  legal  advantage.    Id. 
4.  JuBisDicnoN  OP  Equity  Attaching  pbom  Natubb  op  One  op  the  Subjboti 

OP  Contest  Embraces  All  op  Them.    McOcwin  ▼.  BemingUm,  58i. 
6.  Multipuctty  op  Actions  is  Repugnant  to  SitePUGiTY  op  Texas  System 

of  procedure,  and  will  not  be  tolerated  there.    Howard  v.  North,  769. 
f.  Contbolung  Principle  Which  Pervades  oub  Entire  System  opCnm 

Jurisprudence  is  that  which  forbids  a  multiplicity  of  suits,  and  re- 

quirea  the  rights  of  the  parties  incident  to  the  subject-matter  of  the 


Digitized  by 


Google 


814  Ihbxx. 

tnit^  whetlMr  thej  be  of  a  legal  or  equitable  bbaimoter,  to  be  determined 
in  a  nngle  centzoveny.    FUthugh  v.  OuUer,  728. 

7.  Ik  JmusFBUDXHCi  of  Tkzas  thebb  is  No  DivmoN  ov  Jubisdictiov  into 
oommon  law  and  ohanoeiy;  the  same  role  and  meaeore  of  jostioe  are  ap- 
plied to  the  aame  rights,  whenever  drawn  into  litigation^  and  are  admin- 
irtered  according  to  the  principl€:8  of  that  fonim  l^  which  they  may  be 
moet  effectoally  attained.    NeiU  v.  Keete,  746. 

fi.  Equht  has  No  JuBisDicnoN  of  Butt  to  Bbooyzb  Okverai.  Baiamos  ov 
AN  AooouHT  for  goods  sold,  where  the  demands  sought  tc  be  reooyered 
are  all  legal  demands  onoonneeted  with  any  frand,  lien,  or  tmst.  Cfar- 
kmd  V.  Hull,  140. 

9i  Equitt  WILL  NOT  RBFOBMCoHTRAcr  FOB  MiSTAKX  OF  Law  iHiere  there  is 
no  mistake  of  fact    Leavkt  v.  Palmer,  333. 

la  OouBT  OF  Eqctitt  WILL  OoMPBL  DisooYXBT  OF  A  SsGBBT  Tbust  to  en- 
force it  if  lawful,  or  declare  it  v^oid  if  nnlawfid,  whenever  the  fact  of  its 
not  being  declared  in  the  oonveyanoe,  creating  the  legal  estate,  is  cansed 
by  fraod  or  droamiOBntlon,  or  is  the  result  of  accident  or  mistake,  or  the 
omission  is  by  design,  the  trust  being  unlawfid,  and  the  object  ol  secrecy 
being  to  evade  the  policy  of  the  law.  In  these  cases  the  court  proceeds 
upon  the  idea  of  preventing  fraud.    Brown  ▼.  Clegg,  413. 

11.  WHBBXPlJLIHTIFFALLBOISAJflllPOBSAKT  EqUITT,  HaiSATLlBKBTTte 

add  a  small  item  which  would  not  be  within  the  jurisdiction  of  equity 
if  alone,  but  which  is  oonneoted  with  and  tends  to  elucidate  the  main 
subject.    Hcurt  v.  Roper,  425. 

12.  Obdbb  Gbavtino  a  Feiokbd  Issub  out  of  chancery  is  discretiaoary,  and 
will  not  be  reviewed  on  appeal,  even  where  the  appellate  court  is  of 
opinion  that  no  question  of  fact  was  in  issue,  calling  for  a  jury  trial 
Ctmdee  v.  Lord,  294. 

See  EjBcniBNT,  5;  Exboutions,  25;  Exbcutobs  and  ADMnnsTBATOBS,  9; 
Injunctions;  Judicial  Sales;  Libns,  3;  Mabbibd  Women,  5,  S,  9, 15; 
BiiSTAKE,  2;  Mobtoaoes,  4,  8;  Partnkbship,  7;  Rescission  of  Con- 
TBACTS;  Specifio  Pebfobmance;  Statute  of  Limitations,  1, 2;  Tbusts 
AND  Tbustbbs;  Vbndob  and  Vendee,  1;  Wbits  of  Assisxanob. 

ERROR. 

See  Cbdonal  Law,  28;  Exbcutobs  Ain>  Admini8tbatob8»  1;  PLBADoro  abb 

Pbaoticb,  14,  16;  Pbobatb  Coubtb,  1. 

ESCROWS. 
See  Deeds,  8,  11. 

ESTATES  OF  DECEDENTS. 
See  Exbcutobs  and  Administratobs;  Pbobatb  OouBra,  2» 

ESTOPPEL. 

I.  DocTBiNB  OF  Estoppel  does  not  Apply  eithbb  to  the  QovwBMtax  or  ts 
its  assignee.    Doe  ex  dem,  Wallace  v.  Maxwell,  380. 

L  Continuing  Tbsspass. — Where  one  overflows  land,  and  upon  a  Terdid 
and  judgment  against  him  for  the  nuisance,  the  title  being  the  issue, 
refuses  to  remove  the  water,  he  will  be  estopped  to  set  up  title  in  him- 
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••If  in  •aother  •oit  for  the  oontiiiaiiig  trespass.  Jone9  ▼.  Weathertibte^ 
663. 
8.  LosiKO  Vasxy  aitkb  Ohs  Rxootsbt  in  EncnasT  Stakdino  bt  ami) 
Aixownro  Ikfboyxmbnts  upon  the  premises  by  a  bona  fdt  purchaser, 
upon  the  fiuth  of  the  recoTery,  is  estopped  from  afterwards  recovering 
the  land  and  improvements,  on  the  gronnd  of  a  mistake  of  himself  and 
his  counsel  in  not  presenting  all  the  legal  aspects  of  his  case  on  the  for- 
mer triaL    Irymm  v.  2Sltxon*B  HHrBy  559. 

4.  ExcBFTiON  nr  ADimrisTBATOB's  Deed  ov  Widow's  Doweb  dosb  not 

Estop  the  pnrsliaser  from  controverting  the  fact  of  the  marriage,  nor  the 
legitimacy  of  the  children.    Steneruon  v.  MeSearff,  102. 

5.  Bboitaub  in  Dbbm  Sombtimbs  Opebatb  as.  Estoppbls,  but  none  but 

privies  and  parties  shall  have  advantage  of  them.    Id. 
tt.  Estoppel  in  Pais  Abises  whebbybb  an  Act  is  Done  or  a  statement 
made  by  a  party,  the  truth  or  efficacy  of  which  it  would  be  a  fraud  on 
his  part  to  controvert  or  impair.     Commonwealth  v.  Moltz,  499. 

7.  Dependant  is  not  Estopped  fbom  Denyino  that  Antthino  is  Due  from 

him  to  plaintiff  by  his  declarations  at  the  time  of  making  his  last  pay- 
ment that  "  he  did  not  admit  the  justice  of  the  daim,  but  would  pay 
rather  than  go  to  law,"  and  asked  further  time  on  the  balance  stipulated 
in  the  contract.    Mitchell  v.  Zimmerman,  717. 

8.  Dbolabations  Hade  bt  Owneb  of  Chattel,  Inconsistent  with  his 

Ownership,  will  not  Divbst  Hnf  op  Title,  unless  acted  upon  by  the 
purchaser.     MeMahon  v.  Sloan,  601. 
fiea  Ejxotmbrt,  3,  4;  Judgments,  6,  7,  9;  Landlobd  and  Tbkant,  2,  4,  6; 
Nbootiablb  Instbumbnts,  2. 

EVICTION. 
See  Vbndob  and  Vbndbb,  2L 

EVIDENCR 

1.  Compxtenoy  or  Evidengb  is  to  be  Detebminbd  bt  ns  Lioal  Eivbot;  it 

is  immaterial  how  long  or  circuitous  the  chain  may  be  by  which  the  end 
is  reached.     Pa4:k  v.  Tlumuu,  135. 

2.  Evidence  Opfebed,   though  not  Amounting  to  Fboop  op  Fact,  but 

being  a  necessary  ingredient,  and  constituting  an  indispensable  link  in 
the  proof  of  that  fact,  should  not  be  excluded,  if  otherwise  uoobjec- 
tionable.     Neill  v.  Keese,  746. 

8.  Stbict  Pboof  mat  be  Dispensed  with  apteb  Obeat  Lapse  of  Time,  and 
its  place  may  be  supplied  by  presumption.    Stevenson  v.  McReary,  102. 

4.  Evidence  or  Vebbal  Undebstanding  Contempobanbous  with  Wbittbn 
Agbeement,  absolute  on  its  face,  is  admissible  to  control  or  defeat  it  in 
Pennsylvania,  when  necessary  to  prevent  fraud  originally  intended  or 
subsequently  attempted  in  the  use  of  the  instrument.  Thus,  in  case  of 
a  written  agreement  between  a  father  and  son  for  the  conveyance  to 
the  latter  of  certain  land,  to  be  paid  for  at  a  specified  price  one  year  after 
the  father's  death,  where  the  father's  executors  attempt  to  enforce  pay- 
ment, evidence  of  an  understanding  at  the  time  of  the  agreement  that 
the  land  was  to  be  the  son's  portion,  and  was  not  to  be  paid  for  unless 
the  father  should  come  to  want,  but  that  the  title  should  remain  in  such 
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a  oondition  tliat  the  fatber  could  retort  to  the  land  for  his  sapport,  H. 
necessary,  is  admissible  to  defeat  the  action.    Bearich  v.  Swmehart,  540. 

6.  EviDBNCx  OF  Sttbsbqttkmt  Deglakatioks  ov  Pabtt  to  Wbiitbk  AOBIS- 

MXNT  is  admissible  to  corroborate  proof  of  a  contemporaneoas  Terbsl 
understanding  controlling  or  defeating  the  written  agreement    IcL 

C    WbTITEH    AGKKBMXNT    should  not   BX    MODDnXD  OR  OVKRTHKOWH  BT 

Pabol  withoat  clear  and  satisfactory  proof,  bat  of  this  the  jury  mnst 
judge.    Id, 

7.  Dbposttiok  ov  Wtthbss  Residiko  in  the  Town  whkbjs  thb  Trial  takes 

place  is  adminible  if  taken  to  be  used  in  a  town  more  than  ten  miles 
distant;  and  the  case  is  continued  to  the  next  term  at  the  place  when 
the  witness  resides.     Famsworth  ▼.  CJuue,  206. 

8.  Pabol  Eyidbnce  is  Admissible  to  Prove  Condition  oi*  Beoordb  of  an 

office,  and  the  manner  in  which  they  have  been  kept,  as  a  means  of  ao> 
counting  for  that  which  is  missiDg.    Stevauon  v.  McRenry,  102. 

•.  Parol  Evidekce  is  Inadmissible,  wbxre  Part  of  an  Entire  Contract 
IS  within  the  Statute  of  Frauds,  to  vary  the  part  not  otherwise  within 
the  statute,  by  enlarging  time  of  performance.    Ladd  v.  King,  624. 

10.  Rule  as  to  Varyino  Written  Instrument  bt  Parol  Evidbncx  is  thas 
where  the  law  requires  a  written  instrument,  or  where  parties  adopt 
that  mode  of  contracting,  it  is  a  matter  of  principle  and  policy  to  pre- 
vent inferior  evidence  from  being  tised,  either  as  a  substitute  for,  or  an 
alteration  of,  the  written  contract.  The  operation  of  an  instrument  can 
not  be  varied  by  showing  that  a  different  intention  existed  at  the  tim,e 
it  was  made.  Its  legal  effect  must  be  preserved,  and  all  contemporane- 
ous expressions  or  circumstances  which  tend  to  vary  it  must  be  excluded, 
unless  established  by  proof  of  the  same  character.    Pack  v.  TTunnas,  135. 

See  Case;  Corporations,  14;  Covenants,  5;  Criminal  Law,  3,  15,  39; 
Deeds,  4,  10,  14;  Executions,  5,  13;  Faotobs,  2;  Judgmb2«ts,  7,  8,  10^ 
12,  20;  Marriage  and  Divorce,  1-4;  Married  Women,  6;  Nbootiablb 
Instruments,  6,  15;  Sales,  7;  Statute  of  Limitations,  6,  7;  TRuan 
AND  Trustees,  8,  8,  9;  Wills,  7, 14,  15,  17,  19;  WrrNsasES. 

EXCEPTIONS. 
See  CBnfTTffAii  Law»  29;  Judgments,  9;  Pleading  and  PRacnoB,  17;  8xa:r* 
UTE  of  Limitations,  6;  Statutes*  L 

EXECUnONS. 

L  LiBN  of  BZ90UTI0N  WAS  PRESERVED  by  the  act  of  general  assembly  ap- 
proved February  24,  1843  (session  acts,  page  51),  and  the  act  oonoeming 
courts  (revised  code  1835,  page  160,  section  52),  and  no  sore  facuu  was 
necessary  to  continue  it,  when  the  court  did  not  hold  any  session  at  the 
return  term  of  the  writ  on  account  of  its  postponement  by  the  legisla- 
ture. These  acts  were  designed  to  make  the  writs  as  effectual  to  all  in- 
tents and  purposes  as  if  executed  at  the  term  to  which  they  were  made 
returnable.    BcmkcfMo.  v.  WeUa,  163. 

L  Effect  of  Execution  Sued  out  and  Delivered  to  Sheeof  is  to  oontinne 
the  lien  of  the  judgment  until  the  execution  of  the  writ,  although  the 
time  had  elapsed  during  which  the  lien  of  the  judgment  continued.     Id. 

3.  Prior  Levy  of  Execution  under  Junior  Judgment  does  not  divest  the 
priority  of  the  older  judgment.    Id 
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4.  BODT  HbLD  nVDBB  Ca.  Sa.  (yONSTITUTES  SATISFACTION  AT  COMMON  LaW» 

and  this  not  less  where  the  body  has  been  discharged  without  payment 
than  where  payment  has  been  received.    Stover  ▼.  Duren^  634. 

&  ABRB8T  IS  Pbuca  Faoib  IhnDXNGX  ov  SATisrAOTioir.~*To  rebnt  it  the  re- 
lease from  prison  must  appear  to  be  an  exception  to  the  general  infer- 
ence,   /d. 

6.  It  IS  Ck>MPXTiif  T  to  Pbovx,  on  Distbibution  of  Procbbdb  of  an  Exi 
OUTION  Sale,  that  the  property  sold  was  partnership  property,  and  that 
a  mere  joint  jndgment  was  giyen  for  a  partnership  debt.  OverhoW§  Ap- 
peal,  598. 

7-  Where  Land  is  Sold  under  Venditioni  Exponas,  the  levy  beoomes 
thereby /tmetes  ojfido,  and  a  second  vend.  ex.  issued  therenpon  is  invalid, 
and  the  porohaser  thereunder  acquires  no  title.  I>en  ex  dem.  Smith  v. 
Jbfe,376. 

8.  ExBOunoN  Debtor  mat  Resist  Recotert  in  Ejectment  bt  Purchaser 

at  the  sheriff's  sale,  unless  the  purchaser  can  show  a  valid  execution.  Id. 

9.  Porohaser  of  Wife's  Propertt  Sold  ctnder  Ezeoution  for  Husband's 

Debts  acquires  no  right  in  the  property  if  the  husband  had  none,  though 
the  trust  deed  by  which  she  holds  is  unrecorded.    Bush  v.  Bush,  675. 
IOl  Sheriff's  Sale  of  Land  after  Expiration  of  Lien  of  Judgment  as 
limited  by  statute,  without  a  revival,  can  not  be  collaterally  impeached  by 
the  debtor  or  those  claiming  under  him.     Hinds*  Hehrs  v.  SeoU^  506. 

11.  Lien  is  Inseparable  Incident  of  Seizure  on  Execution  at  common' 
law.    Id. 

12.  Sheriff's  Deed  is  not  Invalidated  bt  Non-return  or  Misreoital 
OF  Writ  under  which  the  sale  was  made.    Id. 

13.  Possession  of  Sheriff's  Deed  bt  Representative  of  Deceased  Pur- 
chaser is  prima  fade  evidence  of  its  delivery  and  payment  of  the  pur- 
chase money,  though  there  is  no  receipt  of  payment  at  the  foot  of  it.  Id, 

14.  Title  Passes  bt  Sheriff's  Deed  without  Payment,  it  seems.    Id. 

15.  Officer  Levtino  Execution  a  Second  Time  is  Liable,  if  he  knew  ot 
its  having  been  satisfied.    Breck  v.  BUMnehard,  222. 

16.  Officer  Levyino  Execution  a  Second  Time  would  be  protected,  if  he 
had  no  knowledge  of  the  first  payment.    Id. 

17.  Creditor  Taxing  out  Execution  on  a  Satisfied  Judqmsnt,  though 
ignorant  of  the  truth,  does  so  at  his  peril,  and  is  liable  if  he  enforces  a 
collection.     Id, 

18.  Sheriff  can  not  Appropriate  Monet  Remaining  in  his  Hands,  after 
payment  to  the  execution  creditor,  in  order  to  satisfy  an  individual  debt 
due  him  by  the  execution  debtor,  as  against  the  assignee  of  the  latter. 
FUch's  Appeal,  495. 

19.  Where  Plaintiff  in  Execution  Purchases  in  the  Land  Sold,  not 
Absolutely  for  Himself,  but  to  hold  as  a  security  for  his  judgment  and 
whatever  other  sum  may  be  found  due  him  on  a  settlement  with  the  de- 
fendant, if  the  land  is  subsequently  sold  under  execution  against  the  first 
plaintiff  in  execution,  the  purchasers  at  the  second  sale  take  subject  to 
the  equities  existing  between  the  first  plaintiff  and  defendant  in  execu- 
tion, and  the  latter  may  redeem  from  them.     Vannoy  v.  Martin,  418. 

SO.  Wherr  Plaintiff  in  Execution  Purchases  in  the  Land  Sold,  not  Ab- 
solutely FOR  Himself,  but  to  hold  as  security  for  his  judgment  and 
whatever  other  sum  may  be  found  due  him  on  a  settlement  with  the  de» 
AM.  Dbo.  Tol.  LI— 52 
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fendaot,  the  Utter't  suit  for  a  redemptioii  is  not  barred  by  the  act  making 
Toid  parol  oontracti  for  the  sale  of  land.     Id. 

tl.   LaNDB  in  StaTK  lilVUD  UPON  AND  SOLD  BT  ViBTUX  OF  FiNAI*  PROCESS 

issaed  upon  a  jadgmsnt  of  the  federal  court  are,  since  the  act  of  con- 
gress of  1828,  c.  68,  sec.  3,  subject  to  redemption  in  the  same  manner 
as  if  sold  under  final  process  of  the  state  courts.     Hepburn  v.  Ken,  C85. 

22.  Assignment  vor  Benefit  of  Creditors  by  Judgment  Debtor,  after  a 
Sale  of  his  Land  under  execution,  passes  his  equity  of  redemption, 
and  the  assignee  is  entitled  to  redeem.    Id, 

28w  Mistake  of  Sheriff  in  Computation  of  Amount  to  be  collected  on  an 
execution  can  not  affect  the  title  of  a  purchaser  at  the  sale.  Where  a 
statute  requires  that  land  levied  upon  shall  be  appraised  and  sold,  if  the 
officer  sell  less  than  the  whole  tract,  although  sufficient  to  satisfy  the 
execution,  the  sale  is  Toid,  and  confers  no  title  on  the  purchaser.  H<ncard 
V.  North,  769. 

94.  Where  Execution  Sale  under  Valid  Judgment  is  Void,  and  the  debtor 
brings  suit  to  recover  the  property,  if  there  be  no  fraud  on  the  part  of 
the  purchaser,  he  will  not  be  compelled  to  restore  the  property  without 
being  reimbursed  the  amount  which  he  paid,  and  which  went  to  satisfy 
the  judgment.     Id, 

25.PURCHASER  OF  PROPERTY  SoLD  UNDER  EXECUTION  has  s  right,  in  equity, 
when  the  property  is  recovered  from  him  or  his  vendee  by  virtue  of  a 
superior  title,  to  be  substituted  for  the  creditor,  and  have  the  amount  of 
his  purchase  money  refunded  to  him  by  the  defendant  in  execution.    Id, 

20.  Act  concerning  Executions  in  Texas  does  not  Direct  Manner  in 
Which  Return  of  the  officer  shall  be  made,  or  what  facts  shall  be  stated. 
It  does  not  require  the  return  to  embrace  all  the  proceedings  of  the  sheriff, 
or  that  it  shall  be  recorded  in  the  registry  of  deeds,  or  that  it  shall  cod- 
stitute  record  evidence  of  tlie  purchaser's  title.     Id. 

27.  Act  concerning  Executions  does  not  Impose  ox  Purchaser  the  duty 
of  proving,  by  the  return  in  writing,  or  by  parol  evidence,  that  the  offi- 
cer making  the  sale  has  not  deviated  in  his  acts  from  the  mode  pre- 
scribed by  the  statute  for  the  execution  of  his  authority.     Id, 

28.  Levy  Constitutes  but  Portion  of  Sheriff's  Return  to  Execution, 
and  if  the  return  is  duly  signed  by  the  sheriff,  it  is  no  objection  that  hii 
name  was  not  signed  to  the  levy  itself.     Id, 

29.  It  is  not  Incumbent  on  Purchaser  at  Execution  Sale  to  see  ths^t  the 
sheriff  lias  properly  advertised  the  sale.  If  any  damage  result  to  a  de- 
fendant in  execution,  by  the  failure  of  the  sheriff  to  comply  with  the  law 
in  this  respect,  he  has  his  action  for  such  damages  against  the  sheriff.    Id, 

50.  Defective  Notice  or  Want  of  Publication  of  Sale  of  Property 
UNDER  Execution  will  not  vitiate  the  title  of  the  purchaser.    Id, 

51.  Prima  Facie  Presxtmption  is  that  Officer  Selling  Property  under 
Execution  has  discharged  his  duty  according  to  the  requisitiona  of  the 
Uw.     Id. 

52.  Where  Time  and  Place  of  Pubuo  Sale  are  Prescribed  bt  Statute, 
the  sheriff  has  no  authority  to  sell  at  any  other  time  or  place;  and  should 
he  do  so,  his  acts  are  not  merely  irregular  but  void,  and  can  confer  no 
title.     Id, 

53.  MlSRECTTAL  OF  JUDGMENT  OR  EXECUTIOV  IN  ShERIFF'^  DeBD  IB  DOt  fata) 

to  the  title  of  the  purchaser.     Id, 
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S4.  Execution  on  Judgment  Bevived  bt  ScntE  Facias  ihoald  be  on  the 

original  jadgment.    Irwin  ▼.  Nixon^a  Heirs^  559. 
Bee  Husband  and  Wm,  13, 14;  Judgments,  11,  13, 16;  Mortgages,  6,  8; 

Negotiable  InstruIients,  19;  Pabtnebship,  6;  Replevin,  4;  Subett- 

SHIP,  1,  2. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Bt  Section  29  of  Act  or  1840,  Administbatob  must  Apply  fob  Ordeb 

FOB  Sale  of  the  slaves  and  real  estate  as  soon  as  the  facts  of 
the  insnfficiency  of  the  proceeds  of  the  perishable  and  other  personal 
pxDperty  to  pay  the  debts  of  the  estate  is  apparent;  hence,  if  this  fact 
should  satisfactorily  appear  to  the  court  before  the  order  for  the  sale  of 
the  perishable  and  other  personal  property  is  made,  there  would  be  no 
error  in  its  decreeing  the  sale  of  both  the  real  and  personal  property  in 
the  same  order.     LyncJi  t.  Baxter,  735. 

2.  Sale  or  Land  by  Adbonistbatob  is  Judicial  Sale,  and  operates  in 

rem.  In  such  case  it  is  a  general  rule  that  cavetU  emptor  applies,  and 
the  purchaser  takes  his  purchase  without  warranty,  express  or  implied. 
Id, 

8.  Whebe  Administbatob  Executing  Obdeb  of  Ck>uBT  to  Sell  Lands 
gives  the  purchaser  a  bond  for  a  warranty  title,  it  is  not  in  his  char- 
acter as  administrator,  and  he  can  not  bind  the  estate  of  his  intestate  by 
such  a  covenant.  Whether  he  would  be  bound  personally,  left  undecided. 
Id. 

4.  Administbatob,  in  Selling  Decedent's  Realty,  must  Comply  Stbictly 
with  every  requirement  of  the  law,  and  probate  courts  can  not  order  a 
sale  unless  everything  necessary  to  give  them  jurisdiction  of  the  person 
and  of  the  subject-matter  appears  upon  their  records.  Stevenson  v.  Mc- 
Reary,  102, 

ft.  Long  and  Unintebbupted  Possession  under  Administbatob's  Deed  is 
sufficient,  when  taken  in  connection  with  his  deed  and  other  evidences, 
and  the  fact  that  the  probate  judge  acted  irregularly  and  without  any 
uniformity,  to  justify  the  presumption  that  the  title  in  its  inception  was 
perfect,  and  that  the  administrator  proceeded  according  to  the  require- 
ments of  the  law,  although  all  the  steps  are  not  shown  to  have  been 
taken;  in  such  a  case,  the  burden  of  proving  that  he  did  not  sell  accord- 
ing to  law  is  on  those  questioning  the  validity  of  the  sale.    Id, 

i,  Administbatob's  Repobt  can  not  be  Impeached  Collatebally,  after 
a  great  lapse,  of  time,  because  it  was  not  sufficiently  explicit.    Id, 

7.  Absence  of  Evidence  that  Citations  were  Posted  in  Public  Places 

ON  Administbatob's  Sale  of  realty,  is  cured  by  an  uninterrupted  poe 
session  of  the  purchaser  for  thirty-four  years.    Id, 

8.  In  Administbatob's  Sale,  Absence  of  Record  Proof  that  he  gave  the 

required  bond,  or  the  requisite  notice  of  the  time  and  place  of  sale,  or 
that  he  made  a  report  of  the  sale  to  the  court,  is  supplied  by  the  pre 
sumption  arising  from  the  undisturbed  possession  of  the  purchaser  for 
thirty -four  years,  where  the  recitals  in  the  deeds  show  a  full  compliance, 
and  there  is  evidence  that  the  records  were  loosely  and  irregularly  kept. 
Id, 

f .    PUBCHASER  AT  AdMINISTBATOR's  SaLE  IS  DeEMED  OwNEB  OF  PREMISES 

BEFORE  CoNFiBMATiON  and  delivery  of  possession,  in  equity,  and  must 
bear  any  loss  that  may  happen  to  the  premises.    Bobb  t.  Mannt  651. 
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10.  Removal  or  Fixrusn  ibom  Land  Pubchassd  at  ADMnnsTBAios's  Sau 
BkFOBX  CommiMATiOK  and  deUrerj  of  potteation,  by  »  atranger  tmder 
claim  of  rigbti  ia  no  defenae  to  an  action  for  the  pnrcfaaae  money,  and  tha 
purchaaer'a  remedy  ia  by  an  action  on  the  oaae  againat  the  peraon  com- 
mitting the  injury.    Id, 

11.  AOMIMISfBATOB  MaKIVO  SaLI  OV   LA9D  18  MkBS  OvfldB  OF  C0CBT» 

and  baa  no  poaaeeaion,  actoal  or  legal,  of  the  premiaea,  which  ia  in  the 
beira.    Id, 

12.  CUtxat  EMTTOsnTHxRinji  or  AoMnnBTRATioirSAiJESaa  well  aa  other 
jadidal  aalea.    Id, 

IS.  ADMiHisnuTOB  Faiuvo  «o  BnoDn  Dxed  on  Day  Spbcdiid  in  the 
oooditiona  of  an  adminiatration  aale,  owing  to  objectiona  intecpoaed  by 
creditora,  afiiorda  the  porobaaer  no  groond  of  reaoiaaion,  for  time  is  not  of 
the  eaaence  of  the  contract.    Id, 

14.  PbOMISB    BT  ADMnnSTBATOB   TO    PUBCHASXB  TO    HATB    FOTITBES  Rl- 

TUBNiD  which  haTe  been  removed  by  a  atzmnger  from  land  pnrchaaed  at 
an  adminiatration  aalt,  after  the  aale  and  before  conveyanoe,  doea  not  bind 
the  eatate,  nor  doea  it  bind  the  adminiatrator,  where  the  only  considen- 
tioB  for  it  ia  a  payment  of  part  of  the  porchaae  money.    Id, 

15.  PuBCHASB  BT  Admhostbatob  at  his  Owv  Salb  ia  voidable  only  by  the 
beneficiariea  or  their  heira,  who  may  elect,  within  a  reaaonable  time  after 
arriving  at  majority,  whether  to  affirm  or  diaaffirm  anch  aale.  Snch  por- 
chaae can  not  be  diaaffirmed  by  the  beneficiariea  twenty-one  years  after 
the  aale,  and  ten  yeara  after  the  yoongeat  child  of  the  inteitate  hai 
attained  majority.     Mu$9elman  v.  EkhUman,  493. " 

18.  Admhhstbatob  or  Exboutob  can  not  Lawfully  Rktain  Dkbt  Dui 
Hoc  from  the  eetate  which  he  repreaenta,  which  was  barred  by  the  stat- 
ute of  limitations  before  he  administered.    Bataon  v.  MurrtU^  707. 

17.  Non-payment  or  Dbbt  by  Administbatob  ia  not  sach  a  breach  .of  the 
condition  of  hia  administration  bond  aa  will  enable  the  creditor  to 
ane  on  it  before  any  atepa  have  been  taken  to  charge  the  administraton 
with  a  devastavit.    CcmnumweaUh  v.  Jfo2te«  499. 

18.  Subbty  on  Executor's  Bond  is  not  Liable  until  Exbcutob  is  Fno 
personally  for  the  debt  by  a  proper  proceeding  against  him,  whether  the 
debt  be  dne  a  creditor,  legatee,  or  distribntee.  CcmnumweaUk  use  oj 
Stub  v.  Stub,  515. 

19.  Sbttlsment  or  Exxoutob's  Account  ahowlng  a  general  balance  dne  the 
estate,  without  any  decree  aacertaining  the  amoonta  due  the  distriboteei, 
is  not  sufficient  to  render  the  executor's  sureties  liable  on  their  bond  to 
a  distributee.    Id. 

20.  Sureties  on  Bond  of  Onx  Joint  Exbcutob  taken  long  after  administra- 
tion granted  for  the  faithful  performance  of  hia  dutiea  stand  on  the  same 
footing  as  sureties  on  original  administration  bonds,  and  are  not  liable 
until  the  principal  ia  fixed.    Id, 

21.  Judgment  ob  Decbeb  of  Orphans'  Coubt  Fixino  Exbcutob's  Liabiutt 
is  sufficient  to  sustain  a  suit  against  the  sureties  on  hu  bond.    Id. 

Bee  Adverse  Possession,  1;  Assignment  of  Contracts,  3;  Elbchox; 
Estoppel,  4;  Executions,  13;  Guardian  and  Ward,  4;  Husbakp  and 
Wife,  15;  Judgments,  16;  Pbobate  Coubtb,  2;  Statute  of  LnfOA* 
TioNS,  4;  Tender. 
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EXEliPLABY  DAMAGES. 
See  Reflkvin,  3. 

EXPERTS. 
See  WmnasiSy  1,  2. 

FACTORS. 

1.  Factor  Who  Receives  Gtoods  under  iKsr&ucnoira  to  mU  for  not  leai 

than  a  specified  price  can  not  sell  below  that  price  becaiue  he  has  made 
adyanoeSy  until  he  has  demanded  repayment  of  them  from  his  principaL 
Blot  V.  Baiceau,  345. 

2.  Factor  Who  Wrokofullt  Sells  Ooods  of  his  principal  below  the  price 

limited  in  his  instructions  is  presumptively  liable  for  damages  as  if  the 
limited  price  were  the  true  value  of  the  goods;  but  evidence  that  the 
limited  price  could  not  have  been  realized,  and  that  the  market  value  at 
the  time  of  sale  and  after  was  less  than  that  price,  is  competent  to  re* 
duce  the  recovery  to  such  market  value  with  interest.  Id, 
t.  Whether  Frikcipal  is  Entitled  to  Highest  Market  Value  down  to 
the  time  of  the  trial,  or  only  to  the  commencement  of  the  action  for  a 
wrongfol  sale  of  goods  by  his  Uyotor,  qwtre.    Id. 

FAI^SE  PRETENSES. 
See  CRXMurAL  Law,  13, 19. 

FAIJ3B  REPRESENTATION& 
See  Fraud. 

FEDERAL  €X)nRTS. 
See  EzEOUTioirs,  21. 

FEIGKED  ISSUE. 
See  Equitt,  12. 

FEMES  COVERT. 
See  Marrtep  Womxk. 

FEATURES. 
Whxbx  Mobioaoob  or  Mnx  Driven  bt  Water  Places  SnAii-sMoiirs 
in  the  basement  thereof,  on  a  stone  and  brick  foundation,  into  which  it  it 
fietened  by  iron  rods,  and  usee  it  for  the  pnrpoee  of  propelling  the  ma- 
chinery at  such  times  only  as  the  water  proves  insufficient  for  that  pnr- 
poee, the  power  of  the  engine  being  applied  to  run  the  machinery  in  the 
Mune  manner  as  when  the  wheel  is  driven  by  water,  such  engine  does  not 
become  subject  to  the  mortgage,  but  may  be  removed  from  the  ] 
Mamdotpk  v.  Ow^tme,  265. 

See  Executors  and  Administratobs,  10, 14. 

FORECLOSURE. 
See  Mortgages,  O-U,  14. 
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VOBFEITURB. 
8eo  HoBTOAOKs,  14. 

FORMER  €X)KVICnON. 
8eo  CBDcnffAL  Law,  3S.  . 

FORMER  JEOPARDY. 
See  CsnoKAL  Law,  Si. 

FORTHCOMINO  BONDS. 

See  SUBKTTBHIP,  2. 

FRAUD. 
1.  If  Pastt  InTKaTioiTALLT  MisBVPRSsxNTS  Matkbial  Fact,  or  prodnoet  • 
lalee  impfenion  bj  words  or  acts,  in  order  to  miiiliiad  or  obtain  en 
ondne  adTtntage,  it  ia  a  case  of  manifest  frand.    MitehtU  y.  Zimmermaai, 
111. 

1   Amy  iNTKKTIOyAL    MlSRXPBESSNTATIOir  OB  CoWfllALMKNT  Of  MATERIAL 

Facts  in  the  making  of  a  contract,  in  cases  in  which  the  parties  have  not 
eqnal  access  to  the  means  of  information,  will  vitiate  and  avoid  the  con- 
tract, and  it  ^m  immaterial  whether  the  misrepresentation  be  made  on  the 
sale  of  real  or  personal  property,  or  whether  it  relates  to  the  title  to  land 
or  some  collateral  thing  attached  to  it.    IdU 

3.  Whxbs  Party  Majus  Misbbfbbsxntation  or  Fact,  supposed  to  be  peca- 

liarly  within  his  knowledge,  whether  he  knew  it  to  be  false  or  made 
the  assertion  without  knowing  whether  it  was  tme  or  false,  is  wholly 
immaterial     Id, 

4.  RuLB  OF  Caveat  Emptor  dobs  not  Afply  where  one  party  to  the  contract 

entered  into  it  by  reason  of  the  false  and  fraudulent  representations  of 
another  who  is  supposed  to  possess  superior  means  of  information.    Id, 

6.  Eveby  Person  Reposes,  at  his  Pbbil,  in  the  Opinion  of  Othebs,  when 
he  has  equal  opportunity  to  form  and  exercise  a  correct  judgment  of  hii 
own.    Id, 

See  Agency,  2,  U;  Abbttbation  and  Awabd;  Attobnsy  and  Client; 
Deeds,  12;  Equity,  10;  Estoppel,  6;  Evidence,  4;  Executions,  24; 
Infancy,  1;  Judgments,  8,  17;  Landlobd  and  Tenant,  5;  Mabbiaoi 
AND  Divoboe,  8,  0;  Mabbted  Women,  5,  6;  Pabtnebship,  2;  Pbobatm 
CouBTs,  2;  Sales,  0;  Statute  of  Fbauds,  2,  3;  Statute  of  Ldoxa- 
TiONS,  1-3;  Vendob  and  Vendee,  2,  3,  5;  Wills,  12. 

FRAUDULENT  CONVEYANCES. 
Effect   of  Setting   Aside   Deed  as    Intebfebiho   with   Cbbdrobs' 
RiOBTS  is  to  place  the  creditors  as  if  the  deed  had  never  existed,  and  tt 
leave  them  to  enforce  their  claims  anf^  obtain  satisfactkm  aooording  tt 
their  l^gal  priorities.     Oracey  v.  Davi*  663. 

See  Trusts  and  Tbustbbb,  ft. 

FREIGHT. 
See  Common  Carrikbs,  8. 
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GAMING. 
Acnov  WILL  NOT  Lib  aoainst  a  Staxbholdxr  of  ah  Elbction  Bit  by 
the  losing  party,  if  the  stakeholder  has  paid  over  the  money  after  the 
election  iu  good  faith  to  the  winner.    Bates  v.  Lancaster,  696. 

GENERAL  ISSUE. 
See  Cass. 

GIFTS. 

I.  Gifts  Causa  Mobtis  abb  not  Fatobbd,  out  are  against  the  pdlioy  of  the 
law.    Earns  ▼.  Clark,  352. 

Z  Gift  in  Vibw  of  Dbath,  equally  with  a  gift  between  the  living,  reqaires 
for  validity  that  either  the  thing  to  be  given,  or  some  sufficient  means  of 
reducing  it  to  possession,  shoidd  be  delivered  to  the  donee.    Id, 

3.  Deed  of  Gift  to  '*  the  Joint  Heibs  "  of  a  son-in-law  and  daughter,  where 

two  children  are  living  at  its  delivery  and  others  are  bom  afterwards, 
operates  to  vest  title  in  the  children  living  at  the  time  of  its  delivery. 
HoUman  v.  Fort,  665. 

4.  Deed  of  Gift  wxrHour  Gbantbes*  Names  is  not  Void  for  want  of  a  proper 

party  to  take  under  it,  if  the  donees  can  be  identi6ed  by  the  description. 
Id, 

5.  Donees  Desobibed  as  "  Heibs  *'  while  Anobstobs  abb  Livino  may  take 

personalty  under  a  deed  of  gift,  the  word  "  heirs  **  when  relating  to  per- 
sonal property  being  synonymous  with  "  children.**    Id» 
See  Assignment  of  Co^teaois,  3. 

GRAND  JURY. 
See  JuBY  AND  Jubobs,  1,  2;  Slahdxb»  L 

GRANXa 
See  Adtzbsb  Possession,  2;  Possession,  7;  Public  Lands. 

GUARANTY. 

1.  GuABANTT,  Definition  of. — ^A  guaranty,  in  its  enlaxged  sense,  is  a  prom* 

ise  to  answer  for  the  payment  of  some  debt,  or  the  performance  of  some 
duty,  in  the  case  of  the  failure  of  another  person,  who  is  in  the  first  in- 
stance liable.    Mathews  v.  Chrisnum,  124. 

2.  CoNTBACT  is  NOT  A  GuARANTT  WHEN  ouc  guarantees  to  pay  a  certain 

sum,  and  at  a  certain  day,  for  and  on  account  of  a  third  person,  as  it  is 
an  original  and  primary  undertaking  to  pay  a  certain  sum  on  a  certain 
day.  It  is  not  a  collateral  undertaking,  but  a  contract  with  the  payee, 
and  no  notice  of  any  kind  is  necessary.    Id, 

3.  Notice  of  Aooeftance  of  Guabantt  and  of  Non-payment  by  the  debtor 

is  not  necessary  where  the  guaranty  was  to  pay  a  particular  sum  at  a 
particular  time.     Id. 

4.  In  Condition  to  Save  HAKiiLESS  against  Note  Owed,  any  desoripticHi 

identifying  the  note  is  sufficient.    Boody  v.  Damns,  210. 

GUARDIAN  AND  WARD. 
L  CoNFiBMATioN  OF  REPORT  OF  AUDITORS  APPOINTED  TO  EXAMINE  a  guard- 
ian's account  is  equivalent  to  a  decree  that  the  sum  ascertained  by  the 
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Miditon  WM  due  and  payablo  to  the  ward  by  her  guardiao,  and  cod* 
dnsive  and  unimpeachable  until  jrerersed  or  modified  on  ajipeal.  Cdm- 
fMonweaUh  v.  Moitz,  499. 
2.  All  Bonm  Givxm  by  Guabdian  are  bat  tecuritiefl  for  the  same  thing,  bat 
where  the  several  bonds  differ  in  amount,  the  liabilities  of  the  suretiei 
are  not  eqoal,  but  in  proportion  to  the  penalties  of  the  different  bonds. 
Janes  v.  BlanUm^  415. 

5.  GiYiKo  or  Seooxd  Bond  bt  Guardian  does  icot  Release  bis  Subetus 

on  the  first  bond.  Id, 
4.  Where  ax  Executor  is  Appointed  Guardian  or  Heirs  to  whom  a  debt 
from  the  estate  is  due,  the  latter  can  not  maintain  any  suit  to  compel 
the  executor  to  pay  it  orer*  as  the  obligation  of  paying  and  the  dntj  oi 
reoeiTing  are  in  the  same  person;  bat  as  no  suit  can  be  broogbti  the  law 
will  eo  im§ttmti  the  money  becomes  payable  transfer  it  from  one  cfasractor 
to  the  other.    8UUe  ▼.  Heartt,  167. 

See  JuDiCLLL  Sales;  Surxttship,  5. 

HEIBS. 
See  Outs,  8,  5;  Guardian  and  Waxiv 

HOMICIDE. 
See  GBmiNAL  Law,  21-28,  8S. 

HIGHWATa 
8m  Oobpoeatiovi,  12-14;  Mandamus,  2;  Nuibakcb,  1;  RAnjMiimi 

HUSBAND  AND  WIFE. 
I.  Husband  is  Bound  to  Support  his  Wipe  out  op  his  Own  PBOPsm, 

if  able  to  do  so,  withont  resorting  to  her  separate  property.    CaUakoM  t. 

PatUrmm,  712. 
9..  At  Common  Law,  a  Contetancr  to  Husband  and  Wife  in  Fee  Testi 

the  estate  in  them  as  one  person,  the  whole  of  which  remains  in  the  sar. 

Tivor  of  them.    The  statutes  of  thii  state  have  not  altered  or  modified 

the  common  law  in  this  respect.     Cfibmm  v.  Ztmmerman^  168. 
8.  Husband  and  Wipe  arx  thx  Only  Persons  Who  can  bx  Tenants  bt 

Entiretixs.    This  tenancy  mast  be  created  or  take  efiect  daring  cove^ 

tare,  and  owes  its  qaalities  to  the  anity  of  the  persons  of  hnsband  and 

wife.    Id. 

4.   CONTBTANOE  TO  HuSBAND  AND  WiPE  CbEATES  EsTATX  IN  EnTIRXTT;  Sod 

as  each  the  snirivor  will  own  the  whole  npon  the  death  of  the  other.  Id. 

6.  CoNYXTANOB  BT  HusBAND  AND  Wipx  OP  Wipx's  Land,  daring  the  mi- 

nority of  the  wife,  is  voidable.     Touae  ▼.  Xorcams,  175. 
1  Common  Law,  and  not  Spanish  Law,  Goyxrns  ri^ts  of  parties,  when, 
in  1816,  a  husband  and  wife  convey  land  belonging  to  the  wife  while  ibi 
Im  an  infant,  and  afterwards  seek  to  disaffirm  the  conveyance.    Id. 

T.   MXRB  SiLENOB  AND  INACTION  WILL  NOT  AMOUNT  TO  A  EaTIPIOATION  of 

a  deed  made  by  a  husband  and  wife  of  the  wife's  land  while  she  was  an 
infant,  eighteen  and  a  half  years  of  age;  and  the  deed  may  be  avoided  by 
a  subsequent  deed  made  thirty  years  afterwards,  although  valuable  in- 
provcmenls  were  made,  and  she  was  probably  aware  of  it,  and  made  no 
objection  or  claim.     Id. 
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Si  Wits  cav  xot  Maks  Valid  OoRT&Aor  with  hxr  Hctsbasd  except 
thzoogh  the  interrentioii  of  a  third  penon»  whose  duty  it  becomes  to  en- 
force  it  in  her  behalf;  and  snch  contmct  mnst  be  by  deed,  and  signed  by 
her.    Barhee  v.  Amulead,  40i. 

9.  WflXBB  Husband  £ktbb3  nrro  Wbittbn  Contbact  with  One  Who  has 

Ehtiokd  away  his  wife,  by  which  it  im  agreed  that  the  latter  may  retain 
and  support  her,  saoh  contract  amounts  to  a  mere  parol  license,  which 
either  party  may  revoke  at  pleasure,  and  which  is  revoked  by  a  demand 
for  her  restoration.    Id. 

10.  Husband  mat  Maintain  Action  on  thb  Oasb  fob  Entigino  away  his 
wife.    Id. 

11.  Husband  mat  Join  Whx  as  Co-plaintiif  in  an  action  on  a  contract 
made  by  her.    Ham  v.  Boody,  235. 

12.  Husband  has  bt  Law  Manaoxmxnt  or  Sxpabatx  Estatb  or  Wdtb,  and 
the  incidents  essential  to  the  due  ezerdse  of  such  authority,  not  for  his 
own  benefit,  but  for  that  of  the  community,  or  of  the  estate  which  he 
controla.     ffcward  v.  Norths  760. 

15.  Husband  has  No  Such  Intxbist  in  Sipabatb  Estatb  or  Wirs  as 
could  be  disposed  of  under  execution  in  satisfaction  of  his  debts.    Id, 

14.  Whebb  Judgmxnt  is  Rbooybbed  against  Husband  and  Win,  Jointlt, 
without  any  specific  directions  In  the  decree  as  to  the  estate  out  of  which 
it  is  to  be  satisfied,  it  would  seem  that,  as  a  general  rule,  it  may  be  levied 
upon  and  be  satisfied  out  of  the  property  of  either  the  husband  or  wife, 
or  of  the  community.    Id. 

16.  Whkbb  Wifb  Joins  hbb  Husband,  in  Mobtoaob  or  hbb  Estatb,  fob 
Bbbbfit  or  Husband,  as  between  the  husband  aud  wife,  the  mortgage 
will  be  considered  the  debt  of  the  husbsnd;  and  after  his  death,  the  wife 
or  her  representatives  will  be  entitled  to  stand  in  the  place  of  the  mort- 
gagee, and  have  the  mortgage  satisfied  out  of  his  assets.  HoQU  ▼.  JVoii- 
eois,  700. 

Ifi.  In  Action  to  Fobbglobb  Mobtoagb  Oivbn  bt  Wm  roB  Husband'^ 
Dbbts,  if  the  husbsnd  has  separate  property,  or  there  is  community 
property,  the  court  would  doubtiess  have  authority  to  decree  payment 
out  of  such  property,  if  sufficient,  and  if  not,  the  balance  to  be  satisfied 
out  of  the  separate  property  of  the  wife,  incumbered  with  the^haige.  Id. 

8m  Dowbb;  BQUirr,  2;  Ezboutions,  9;  Mabbiaob  and  Bivobob;  Mabetbp 

WOMBN. 

lOKORANTIA  LEGia 
See  MiSTASB,  I. 

ILLEGAL  CONTRACTS. 
See^CoNTBACTs,  3,  4;  Tbust  Dbum,  4, 

IHPANELINO  JURY. 
See  Cbiminal  Law,  87. 

IMPLIED  CONTRACTS. 
See  Cobpobations,  5. 
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DCFLIED  WAimANTT. 
See  SaHes,  8,  9. 

DfPBOVEMENTS. 
See  BwotfiL,  8;  Husband  and  Wm,  7;  Kuxbange,  & 

iNDEBfNrnr. 

1.  AoEEKMENT  BT  A  JusTiCB  OF  THX  PxACK  to  indemnify  one  whom  he  mm* 
mont  to  Mtift  him  in  making  an  arrest  can  not  be  reoovered  on,  if  radi 
arrest  was  nnlawfoL     Cftw^ftton  ▼.  Lambert,  442» 

t,  AOKKKUNTB  TO  PXRTOKM,  OB  InDBMNDY  fOB  THB  PEBIOBMANOB  0^  OD* 

lawful  acts,  are  Toid.    Id, 

INDICTBIENT. 
See  CMMnrAL  Law,  14,  16-18,  20,  81,  82;  MAMioifUi^  % 

INDORSEMENTS. 
See  AoBHOT,  9,  10;  Nbootiablb  Instbuicexis,  8-^  18-18. 

INFANCY. 

1.  Bquitt  will  not  Compel  an  Infant  to  Execute  a  Comtbaot  for  atle  o( 

his  land,  where  the  contract  was  prooored  from  him  by  frand;  ntither 
will  it  require  him  to  make  compensation  if  he  was  not  guilty  of  soy 
fraud.     Griffls  v.  Younger,  438. 

2.  Entry  upon  Land  is  not  Nbcessabt  to  Avoid  Deed  made  during  in- 

fancy, but  it  may  be  avoided  by  a  deed  executed  to  another  for  the  samt 
land  after  arriving  at  full  age.    Totise  v.  Noreonu,  175. 
See  Advebsb  Posbession,  1;  Husband  and  Wife,  6,  7;  MimBiED  Womd. 
3;  Statute  of  Lxhitations,  6. 

INJUNCnONa 

Where,  on.  Appeal  fbok  Order  Dissolvino  Injunction,  thb  CsAiKm- 

LOR  Stats,  until  the  next  sitting  of  the  court  of  errors  and  ^ypesls,  tht 

proceedings  which  the  injunction  was  issued  to  restrain,  the  oonrt  Imi 

power  to  extend  such  stay  until  the  hearing  on  appeal;  but  this  powff 

should  be  exercised  only  upon  the  most  imminent  necessity.    The  grant' 

ing  or  refusing  of  such  extension  rests  in  the  sound  discretion  of  theooarti 

and  it  should  not  be  granted  where  a  temporary  injunctum  will  work 

irreparable  injury  to  the  party  enjoined.    Ikmgktijf  r.8,  ^&B.  A  Co,, 

2ffJ. 

See  Partnebship,  7. 

INNS. 
Innkbepeb  18  Liable  fob  Loss  of  Goods  of  a  boarder  only  when  bebM 
besD  gaOty  of  culpable  negligence.    Mannlmg  v.  ITeBf,  ((88. 

INSANITY. 
See  Wills,  10.  11. 

INSOLVENCY. 
See  Bankruftct  and  Insolvbnot. 
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INSTRUCTIONS. 

flee  CEiMiTfAL  L4W,  28;  Dbbds,  8;  Fagtobs,  1,  2;  Plbapiko  ijn>  Plucncs, 

H-17;  Rkplevdi,  1. 

INSUBANCE— FIRE. 

▲ppuoahon  lOB  A  Pouor  of  Insitraiicb  mat  bb  RsioBMBDt  80  aa  to 
meka  it  oonfonn  to  the  representation  of  facta  made  to  the  insorer'e 
agent,  if  the  insured  was  misled  into  signing  an  application  oontaining  a 
wrong  statement  by  the  action  of  such  agent.    Harris  ▼.  O,  O,  Jf.  /.  C0.9 

448.  

INTEREST. 

L  Iktbbbbt  n  Rbooybbablb  upon  Rent  from  the  time  when  theient  became 
dae  by  the  lease;  notwithstanding  it  was  payable  in  produoe  or  services 
instead  of  in  money.     Van  Bensselaer  v.  JeweUf  275. 

i.  Intebest  should  bb  Allowed  though  Demand  is  Unliquidated  wher- 
eyer  a  debtor  is  in  defaolt  in  paying  money,  delivering  property,  or 
rendering  services  pursuant  to  his  contract,  if  the  amount  can  be  ascer- 
tained by  an  inquiry  ooheeming  the  value.    Id. 

t.  Intbbbst,  attbb  Tbndeb  of  the  Debt  made  pursuant  to  an  agreement 
between  the  parties,  should  not  be  cast  on  such  debt.    MeNeU  v.  Cb0» 

18a 

See  HoBTOAOES,  6,  7;  Replevin,  2,  ii 

JEOPARDY. 
See  Cbiminal  Law,  34. 

JOINT  TENANCY. 
See  Co-tenanot. 

JUDGBIENTS, 

1.  JUDOMENT  OB  ObDEB  OB  DeCBEE  OF  COUBT  OF  OSNEBAL  JUBIBDICTION, 

on  any  subject  to  which  jurisdiction  has  attached,  however  errooeons, 
defective,  or*  irregular,  can  never  be  questioned  or  avoided  in  a  col- 
lateral way.    Lynch  v.  Baxter,  735. 

2.  Pbo  Confesso  Obdeb  can  not  Justify  a  Decbeb  against  one  who  has 

been  directed  to  answer  over,  upon  exceptions  being  sustained  to  his 
answer,  and  fails  to  do  so,  unless  a  state  of  facts  is  made  out  by  the  bill 
which  rendered  him  liable  in  this  mode  of  proceeding.  Chrland  v.  HvU, 
140. 

5.  SciBE  Facias  to  Revtve  Dormant  Judgment  is  Mebb  Continuation  d 

the  former  action.    Irwin  v.  Nixon*8  Herrs^  650. 
4.  Revival  of  Judgment  bt  Scibb  Facias  Continubs  its  Vitalitt,  with 
Lien  and  other  incidents,  from  the  time  of  its  rendition.    Id. 

6.  Lien  of  Judgment  against  Decedent  is  not  Limited  to  seven  years  un- 

der the  Penosylvania  act  of  1797,  but  continues  during  the  existence  of 
the  debt.  Id, 
6.  Judgment  on  Scibe  Facias  Reviving  Judgment  is  Conclusite  as  to  the 
existence  of  the  debt,  as  respects  innocent  purchasers,  though  the  origi* 
nal  judgment  was  in  fact  satisfied,  and  the  judgment  reviving  it  wasoon* 
fessed  by  an  attorney  without  authority.     Id, 


Digitized  by 


Google 


) 


828  Index. 

7.  EfiomL  BT  FoBMXE  JuDaMXHT.— The  jndgmeat  of  m  ooort  of  oGiiciirreiit 

jnriadiotion  directly  upon  the  point  is,  as  *  ple%  a  bar,  or  as  eridenoe, 
oondmive  between  the  nine  partiea  on  the  same  matter.  J<me$  t. 
Weatkertbee,  663. 

8.  JuDOMKitT  18  CovoLUSiTX  EviDXHOB,  IK  Cbxditob's  Buit  foonded  upon  it, 

as  against  other  creditors  of  the  debtor,  that  the  plaintiff  is  a  creditor, 
and  to  the  amount  awarded  him  by  such  judgment,  unless  it  is  im- 
peached for  fraud  or  collusioD.  Ctmdee  v.  Xoni,  294. 
9l  Obvblal  Bkpuoation  di  CRKDiroB'd  Suit,  to  an  answer  which  alleges  so 
immaterial  objection  to  the  judgment  on  which  the  suit  is  foun^kd,  ia 
not  a  waiver  of  the  oomplainant's  right  to  rely  on  the  judgment  as  an 
estoppel;  he  may  in  such  a  case  except  to  the  answer,  but  is  not  bound 
to  do  so.    Id, 

10.  JUDGMXKT,  VaUD  UPOK  ITS  FaOB,  OAH  NOT  BB  InTAUDATBD  UPOIT  CeRH- 

OBABi  and  mipermdeaM^  when  it  comes  up  collaterally,  by  parol  or  other 
proof  dekart  the  proceedin^i.     Witt  r,  B^stey,  701. 

11.  JUDGMBZIT  DbVBHDANT,  ON  CbBTIOBABI  FOB  A  KkW  TrIAL,  ICAT  ShOW  BT 

Pabol  that  the  judgment  was  rendered  upon  an  indorsement  of  a  note 
for  an  amount  beyond  the  jurisdiction  of  the  justice's  court  rendering  it, 
but  can  not  show  this  on  certiorari  snd  ttgxrsecieas  to  quash  the  execu- 
tion issued  on  the  judgment.    Id, 

12.  Statutb  Lnamro  Jxjdqmest  Lixv  to  Fivb  Txu»  in  Pennsylvania  does 
not  apply  as  against  the  debtor.    Hmd^  ffetn  v,  Seott,  506. 

IS.  JuiKSMXNT  RxnyiHO  LiXN  OF  Pbevious  Judombntgak  kot  Bblatb  Back 
and  give  the  purchaser  at  the  sheriff's  sale  a  right  which  did  not  exirt  at 
the  time  of  the  purchase,  where  the  judgment  reviving  the  lien  was  not 
rendered  until  after  a  sale  of  the  premises;  although,  if  the  sale  did  not 
satisfjr  the  judgment,  it  might  have  had  the  effisct  of  reviving  the  lien  on 
any  real  estate  owned  by  the  defendant  in  the  execution,  or  which  he  had 
disposed  of  while  subject  to  it.    Bank  qfMiaomri  v.  ITefls,  103. 

14  TbBM  <*  DKrXNDANTS"  IN  A  JUSTIOB's  JuDOMBHT  *' AaAIHBT  THB  ]>BFBN]>- 

Ains  "  means  those  defendants  only  on  whom  process  was  served,  and 
who  were  before  the  court.  Winehuter  v.  BeardiHf  702. 
15.  If  Justtob's  Judombnt  is  Eiitbrbd  AOAnrsT  All  t&b  Dbfbndabtb, 
WHBBB  SoMB  ABB  NOT  Sbbvbd  with  proocss  and  do  not  appear,  the  judg- 
ment will  not  be  void  as  to  those  served,  but  only  erroneous  or  voidable, 
and  can  be  reversed  on  writ  of  error.    Id, 

10.  JUDOMINT  OF  RbVIVOB  AGAINST  EXBOUTOBS  OF  DbOBABBD  PLAINTIFF  doeS 

not  confer  upon  the  defendant  any  ri^t  to  give  security  for  a  stay  of 
execution,  but  where  no  execution  has  issued  before  the  death  of  the 
plaintiff,  if  the  executors  consent,  the  judgment  of  revivor  may  be 
stayed  under  the  act  of  1842,  chapter  136,  section  4.    Id, 

17.  Doctbinb  that  Judombnt  must  Stanb  unless  Ebvbbsbd  fob  Ebbob,  or 
set  aside  for  fraud,  does  not  apply  where  the  want  of  jurisdiction  is  msde 
a  question;  this  may  always  be  set  up  when  a  judgment  is  sou^^t  to 
be  enforced,  or  any  benefit  is  claimed  under  it.    Utthugh  v.  Owler,  72& 

18.  Where  Records  of  Ck>URT,  in  Contested  Elbotion  Case,  show  that  no 
quorum  of  judges  was  present,  that  the  ccmteetants*  attorneys  submitted 
the  case  to  arbitration,  that  the  award  of  the  arbitrators  was  made  the 
judgment  of  the  court,  the  whole  proceedings  sre  a  nullity,  because  the 
award  was  not  rendered  as  a  judgment  by  a  court,  there  being  no  quorom. 
Id. 
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If.  CouBT  nr  WmoH  JuDaifxirr  is  Bnn>xBiD  mat  Vaoatb  It,  on  inotioiii,at 
an  J  tiina,  upon  parol  proof  that  it  was  entered  irregularly  and  not  aooord 
ing  to  the  oonrae  of  the  court.    KtaUm  v.  BamJa^  393. 

20l  Judoksnt  Bjendebbd  against  Pabtt  not  in  Coubt  18  Von).    /cK. 

?1.  Pabtt  AsaiONiNO  Judomxnt  must  bb  Hbld  to  Implibd  Wabkantt  that 
there  is  saoh  a  judgment,  and  that  the  defendant  is  liable  to  pay  it;  and 
if  the  judgment  has  in  fact  been  paid,  the  assignee  can  recover  from  the 
assignor  the  amonnt  paid  him.    lAlt  v.  Hopkma,  115. 

See  Bankbuptot  and  Insolvbnot,  4;  Cbiminal  Law,  28, 33, 36;  Dowbb,  2; 
Ejbotmbnt,2;  Estofpbl,  2, 3;  Exboutions,  2,  3,6, 10, 17,21,24,33,34; 

EZBOUTOBS  AND  AdKINISIBATOBS,  19,  21;  GUABDIAN  AND  WaBD,  1;  HUS- 
BAND AND  WiFB,  14;  JUDIOIAL  SaLES;  MaBBIAOB  AND  DlVOBOB,  8,  9; 

Mabbtbd  Womxn,  4;  MoBTOAOBSy  6;  Nbootiablb  Instbumbnts,  19; 

P&BADINO  AND  PBAOnOB,  21;  PbOBATB  Ck>UBTS;  RbPLBVIN,  4;  SUBBTT- 
8HIF,  2. 

JUDICIAL  SALEa 

1.   PUBOHASBB  AT  MA8TEB*S  SaLE,   CNDBR  ObDBB  OF  A    ChANCBBT  COUBT, 

makes  himself  a  party  to  the  proceedings,  for  some  purposes,  and  subjects 
himself  to  the  jurisdiotian  of  the  court,  but  when  the  sale  has  been  con- 
firmed, the  title  Tested  in  the  purchaser,  aod  his  note  delivered  to  the 
guardian  of  the  infants  entitled,  and  the  court  has  divested  itself  of  all 
control  over  the  cause  and  the  parties,  it  has  no  jurisdiction  to  entertain 
a  motion  by  the  guardian  for  a  sdre  /aeiai  against  the  purchaser  to 
appear  and  show  cause  why  judgment  on  the  note  should  not  be  rendered 
against  him.     VaMbber  v.  Sawyers,  694. 

See  ExBOUTORS  and  Administbatobs,  2,  12. 

jURisDicrrioN. 

See  Equitt,  4, 7, 8, 11;  Exboutobs  and  Administbatobs»  4;  Judgmbhtb,  1, 
7. 11, 17;  JuDicaALSALBs;  Mabbiaob  andDhtobob;  PlbadinoandPbao- 
noB,  21;  Pbobatb  Coubts;  Subbttshif,  3,  4. 

JUBT  AND  JimOBS. 

1.  No  Oath  of  Sborbot  is  Rbquibed  fbom  Oband  Jubobs  aa  to  what  trans- 

pires among  them  in  the  discharge  of  their  office.    SantU  v.  Sobiaony  132. 

2.  CoMPBTBNGT  OF  Gband  Jubobs  TO  Testdt  is  peculiarly  a  matter  of  dis- 

cretion with  the  court  to  discriminate  as  to  it;  and  in  an  action  of  slander, 
grand  jurors  are  competent  to  testify  to  the  uttering  of  the  supposed 
slanderous  words  before  them,  while  officiating  as  grand  jurors.    Id, 

3.  VsBDicT  OF  JuBT  Clkablt  aoainst  Bvidbngb,  though  prompted  by  most 

honorable  and  praiseworthy  feelings,  will  not  be  permitted  to  stand. 
Woodtoard  v.  James^  649 

4.  Whbbb  Jubt  has  bxin  Waived,  t&b  Judob  is  Substitutbd  to  the  same 

attributes  that  would  have  been  vested  in  a  jury.    CaUakan  v.  PtUUr' 
$0%,  712. 
See  Contbaois,  4;  Cbiminal  Law,  21,  22,  33,  37,  38;  Evidbnob,  5;  Nbou- 
OBNCE,  1;  Nbootiablb  Instbumbnts,  10;  PLBADiNOANDPBAoncB,  13-17i 
Pdbuo  Lands.  1:  Bbflbvin,  1;  Slandbb,  1;  Statutb  of  Limitation8» 
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JUSTICES  OF  THB  PEACE. 
See  IiTDtiianTr,  1;  Judoxxntb,  11, 14,  15;  PLXADDra  amd  Pluonci»  1| 

Slandkb,  1. 

JUSTIFICATION. 
SeeCBixiNAL  Law,  25-27;  T&ESPAflB»  2. 

LANDLORD  AND  TENANT. 

1.  'TfiAVvna,  of  Lbbsxb's  Iktebbst,  which  oontains  a  ooveiiAntthftt  the  tmit- 

feree  will  surrender  the  premiaes  to  the  lessee  at  the  expiration  of  th* 
term,  is  a  sublease,  not  an  assignment.     Post  v.  JTearnqr,  303. 

2.  Onb  Who  Cni;nyATE8  Anothkk*s  Land  fob  Share  of  Crop  can  not 

Tbansfsb  his  share  to  a  third  person,  before  a  division  of  the  crop  is 
made.  Nor  is  the  owner  of  the  land  estopped  from  denying  such  as- 
signee's right     McNedey  v.  Hart^  2^7, 

8.  Chopper  has  No  Sdch  Interest  in  the  Crop  as  can  be  subjected  to  the 
payment  of  his  debts  while  it  remains  en  mtu9e;  until  a  division,  the 
whole  is  the  property  of  the  landlord.     Brtmer  v.  Analeyf  408. 

4.  Tenant  can  not  Dispute  Landlord's  Right  to  Make  Lease  to  him,  but  he 
is  allowed  to  prove  the  nature  of  his  landlord's  title,  and  to  show  that, 
though  originally  a  valid  one,  it  expired  before  the  commencement  of  the 
action,  and  thai  the  land  then  belonged  to  another.  Niks  v.  Rantford, 
05. 

b.  Lessee  of  Mortgagor  is  not  Estopped  by  the  lease  from  disputing  the  les- 
sor's title,  where  subsequent  to  the  lease  he  becomes  assignee  of  the 
mortgage.     Id, 

6.  Lessee  of  Land  has  Right  to  Abandon  and  Avoid  the  Lease  alto- 
gether, or  remain  upon  and  cultivate  the  land  actually  conveyed  and 
have  an  abatement  of  the  price  pro  tanto  the  deficiency,  where  the  lesMi 
fraudulently  misrepresented  the  quantity.  Mitchell  v.  Zimmarmtm,  717» 
See  Covenants;  Interest,  1;  Possession,  1. 

LARCENY. 
See  Criminal  Law,  20. 

LEASES. 
Sa^OoTBKAiras;  Landlord  ahd  Tounii 

LEGACIES. 
See  Wills,  18. 

LEGISLATURE. 
BeeOoEETiTUtiugAL  lawr-CEDnNAL  Law,  1;  M AinwiftB  MjayJ^aomak  %  ^ 

LEGITIMACY. 
See  Estoppel,  4. 

LEVY. 
See  Executions,' 3,  7,  ll>  2S;  Huseakd  and  Wi7S»  14^ 
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LICENSES. 
See  Husband  and  Wits,  9;  Kui3A2toi»  1. 

LIENS. 

1.  CoiTRT  WILL  NOT  DiSTUBB  Leoal  Liens.    Orocep  V.  Davis,  663. 

S.  Goods  Sold  thx  Grantor  or  a  Plantation  Constitutb  No  Charge  upon 
the  plantation,  although  bought  for  its  use,  and  a  grantee  oould  not  be 
rendered  liable  for  them  unless  by  direct  agreement  in  writing*  Garland 
V.  UuU,  140. 

3.  Mortgages  whose    Lien  Extends  over  Two  Separate  Lots,  each  of 

which  has  been  mortgaged  at  subsequent  times  to  different  individuals, 
can  not  be  compelled  to  exhaust  his  security  out  of  the.  lot  last  mort- 
gaged. Equity  will,  however,  compel  him  to  satisfy  his  debt  out  of  the 
proceeds  of  both  lots,  in  proportion  to  the  amount  each  lot  may  produce. 
Oreen  v.  Ramage,  458. 

4.  Claim  or  Meohanio  under  the  Statute  or  1836  is  not  insufficient  for 

failing  to  contain  the  initial  letter  of  the  owner's  name,  and  where  the 
claim  is  a  joint  one,  for  omitting  to  state  whether  the  claimants  are  part* 
ners  or  individual  joint  creditors.     Knabb^s  AppecU,  472. 

5.  Name  or  Contractor  Need  be  Stated  in  Mechanic's  Claim  only  where 

the  contract  was  made  with  a  builder,  distinct  from  the  owner  of  the 
building.     Id, 

6.  Mechanic's  Claim  Which  Designates  Logalitt  or  Building  as  in  "  Up- 

per Providence  township,  Montgomery  county.  Pa.,  bounded  by  lands  of 
Jacob  Landis  and  others,"  is  sufficient.     Id, 

7.  Itemized  Account  Annexed  to  Mechanic's  Claim  is  a  part  thereof,  and 

if  such  account  contains  but  one  date,  it  will  be  presumed  that  all  the 
materials  were  furnished  on  such  date,  unless  the  contrary  appears.     Id, 

B,  Subsequent  Incumbrancers  mat  Object  to  the  DsnciSNciES  appearing 
in  mechanics'  claims  filed  against  their  debtor.     Id, 

See  Common  Carriers,  8;  Executions.  1,  2,  10,  11;  Judgments,  4,  5,  12» 
13;  Mortgages,  5,  6;  Surettship,  2. 

MAIL  CONTRACTS. 
See  Contracts,  3. 

MALICE. 
See  CsnoNAL  Law,  22,  23,  30,  31;  SLAin>m»  1. 

MANDAMUS. 
1.  Mahdamus  does  not  Lis  where  Other  Etteotual  Remedy  exists,  but 

is  to  be  invoked  only  in  cases  of  the  last  necessity.    Heading  v.  Common- 

wealth,  5^. 
t.  Mandamus  to  Municipal  Corporation  to  Remove  Obstructions  and 

keep  open  a  public  street  will  not  lie  where  no  special  injury  to  the 

relators  is  alleged,  because  an  indictment  for  nuisance  is  an  effectual 

remedy.    Id, 
lb  At  Common  Law  It  was  the  Practice  to  Consider  Return  to 

Rule  to  Show  Cause  why  a  mandamus  should  not  issue  as  oondn- 

sivc.  and  to  remit  the  prosecutor  to  an  action  on  the  case,  or  to  a  crim- 
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ixul  information,  for  *  IaIm  retoni,  before  a  peremptory  mandaimm 
-would  be  awarded;  but  this  it  repugnant  to  oar  syetem  of  procedore, 
which  repodiatee  two  soita  where  the  matters  at  iaene  oan  be  properly 
tried  and  determined  in  one.     FUzhugh  v.  Ouiter,  728. 

MANSLAUGHTER. 

See  Cbdokal  Law,  24,  30-33,  36. 

• 

MABRIAGE  AND  DIVORCE. 
1.  CoHABrraTiON  avd  Holddto  Thsmsilvis  Out  as  Mah  avd  Whb  tre 

but  pretamptiTe  evidence  of  marriage.    Stevemom  ▼.  MeBeary\  102. 
SL  Eyidjcnob  to  Show  that  Liotblativb  Ditobcb  was  Orabted  nnt  Gaubis 
OYXB  Which  Ck>URT8  hatb  Jubisdictiok,  and  that  therefore  the  legii- 
latore  had  no  power  to  grant  it,  under  the  oonstitatioii,  is  inat^miewhlft. 
/oneff  V.  yonei,  611. 

3.  Evidbnck  as  to  MASonoi  or  Pbocudiho  or  Aoxvom  Emplotxd  by  any 

member  of  the  legislatare,  in  procuring  an  aet  of  diTorce,  is  admissible. 
Id, 

4.  Proof  or  Adultirt  at  a  DirrxRBNT  Plagb  ntoH  thb  0ns  Aluhud  n 

iKSumoiXNT  in  an  action  for  divorce.    AdamB  ▼.  Adanu^  219. 

6.  LiRXL  rOR  DlTOROS  MAT  BS  AMENDED  80  AS  TO  MeBT  THE  FROOr  if  the 

act  charged  ii  sufficiently  proved  but  at  a  different  place  frmn  the  one 
aUeged.    Id. 

6.  Charge  or  Adultery  with  Persons  Unknown  to  the  libelant  is  suffi- 

cient to  admit  evidence  concerning  the  act.    Id. 

7.  Fresh  Acts  or  Adultery  may  be  Pleaded  Suptlementarilt,  and  sen- 

tence be  obtained  on  facts  not  existing  at  the  commencement  of  the  suit. 
Id, 

8.  Decree  or  Diyoroe  Obtained  by  Fraud  may  be  Vacated  at  Subse- 

quent Term  by  court  of  common  pleas,  although  a  marriage  wss 
contracted  on  its  faith,  and  issue  bom.     AUen  v.  MaMlan,  608. 

9.  Order  Vacating  Decree  or  Divorce  for  Fraud  is  CoNCLUsrvE  after 

Expiration  or  Tncs  ron  Affeal,  although  the  record  does  not  show 
that  proof  of  fraud  was  made.    Id, 

See  Estoppel;  Husband  and  Wipe;  Wilu,  18. 

MARKTKP  WOMEN. 

1.  Separate  Estate  in  Marribd  Woman  is  not  Created  bt  These  Words 
in  a  bequest:  "  I  give  and  bequeath  to  C.  B.  *  *  *  all  my  property, 
•  •  •  by  her  to  be  freely  enjoyed,  to  every  intent  and  purpose,  ss  her 
own  in  every  respect."    WiUon  v.  Bailer^  678. 

L  Contract  with  Feme  Covert  is  Binding  on  Oppositb  PARirr  where 
she  has  paid  the  consideration  or  performed  her  part  of  the  agreement. 
Ham  V.  Boodfj,  235. 

3.  At  Common  Law,  a  Married  Woman  could  Alienate  her  Land  by 
fine  and  recovery;  bat  such  alienation  might  be  avoided  on  account  of 
the  infancy  of  the  wife.  If,  however,  it  was  not  avoided  during  infancy, 
it  could  not  be  afterwards  avoided;  for  this,  conveyance,  being  by  matter 
of  record,  must  be  tried  by  inspection  upon  writ  of  error;  but  a  feoffinent 
or  other  alienation  in  pais  might  be  avoided  by  an  infant  or  her  heir  at 
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any  time  by  entry,  whether  dnring  nonage  or  after  fall  age.  Touie  v. 
Norcams,  176. 

4.  Acts  of  Fembs  Coyebt  in  Pais  mat  bb  and  Fbbqxtkntlt  abk  Void;  but 

this  does  not  impair  the  oonclnsive  force  of  judgments  to  which  they  are 
parties;  and  if  they  be  not  reversed  on  error  or  appeal,  their  effect  can 
not  be  gainsaid,  where  they  are  enforced  by  ultunate  process,  or  where 
they  are  brought  to  bear  on  their  rights,  in  any  future  controversy. 
Howard  v.  North,  769. 

5.  It  IS  Equitablb  that  Wifx's  Sbparatb  Pbopkrtt  should  Revond  or 

Damages  for  the  frauds  in  which  she  participates,  in  relation  to  her  own 
property,  and  which  inure  to  her  exclusive  benefit.    IdU 

fL  CouBTs  WILL  Examine  with  Vioilanoe  Tbanstebs  and  Inoumbbanges 
BY  WiTE  OF  heb  Sepabate  Pbopebtt,  cveu  when  the  formalities  of 
the  statute  have  been  complied  with,  and  protect  the  wife  from  undue 
influence  or  fraud,  or  compulsion  of  her  husband  or  others;  but  where 
such  defenses  are  insisted  on,  they  must  be  averred  by  the  wife  and  sus* 
tained  by  proof,  as  it  is  not  incumbent  on  the  plaintiff  to  establish  a 
negative.    HolUs  v.  Francois,  700. 

7.  KoTES,  Bonds,  ob  Aobeements  of  Mabbied  Woman  are  abeolutely  void 
at  common  law.  Her  separate  existence  is  merged  in  that  of  her  hus- 
band, and  she  can  make  no  contract  to  charge  her  estate  or  render  herself 
liable  to  an  action.    Id. 

8b  In  Equtit,  Married  Woman  has  been  Treated  as  Possessino,  in  a 
Gbeat  Deoreb,  the  powers  of  a/eme  sole  over  her  separate  property,  and 
as  possessing  the  necessary  powers  of  charging,  incumbering,  or  disposing 
of  it  at  pleasure.    Id, 

0.  Doctrines  of  Courts  of  EQurrr  as  to  Powers  of  Femes  Covert  oysb 
their  Separate  Estates  are  not  recognized  as  rules  by  which  the 
powers  of  femes  covert  over  their  separate  estates,  under  the' Texas  stat- 
ute, and  their  consequent  liabilities,  are  to  be  determined.    Id. 

10.  Texas  Statute  Prescribes  Special  Mode  for  Contetance  or  Trans- 
fer OF  Wife's  Separate  Propertt,  and  unless  this  mode  be  pur- 
sued, the  wife  has  no  power  to  charge  her  separate  estate,  except  for 
necessaries  for  herself  and  family  and  for  expenses  incurred  for  the  ben- 
efit of  her  separate  property;  a  note  given  for  these  alone,  or  jointly  with 
the  husband,  would  create  a  legal  liability  which  can  be  enforced  against 
either  the  common  property  or  the  separate  property  of  the  wife,  at  the 
plaintiff's  discretion.    Id. 

11 .  Under  Former  Laws  of  Texas,  Wife  could  Alien  her  Separate  Prop- 

ERTT  with  the  consent  of  her  husband,  and  in  case  of  his  refusal  or  ab- 
sence, by  authorization  of  the  judge.    Id. 

12.  Present  Statute  has  Introduced,  in  Addition  to  Assent  oy  Husband, 
the  requisite  of  the  privy  examination  of  the  wife,  and,  in  fact,  the  cus- 
tomary mode  for  the  transfer  of  the  freehold  and  dower  interests  of  the 
wife,  under  the  strict  rules  of  the  common  law.    Id. 

13k  Statute  ProVidino  that  Femes  Covert  mat  Dispose  of  thser  Sepa- 
rate Property  in  a  particular  mode  applies  to  the  transfer  of  the  most 
i22significant  articles  of  her  movables;  but  the  restriction  has  been  so  far 
removed  as  to  authorize  her  separate  estate  to  be  chaiged  with  necessa- 
ries lor  herself  and  family,  and  expenses  incurred  for  the  benefit  of  hc|r 
asperate  property.  Id. 
MM.  Difl.  YOL.  LI— 08 
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14.  Wm  cAMp  wr  Oomfltivo  wrh  FoBHALnm  PEwwwmn  sr  Scasdvi, 
pan  her  whole  estate  for  the  peyment  of  her  husband's  debts;  and  hm 
oompetenoe,  under  the  same  sanotioo,  to  pass  a  kss  interest^  or  to  ia- 
eomber  her  estate,  oan  not  be  questioned.    Id. 

lA.  WlPB*8  SbPABATB  FBOFEBTr.— EqUITT  will  hot  DBORKB  SFBOIflO  Pibp 

WOBMASCE  of  a  contract  for  the  sale  of  the  wife*a  separate  property  when 
the  bond  for  title  was  not  acknowledged  by  her  in  the  manner  prescribed 
by  law,  although  this  was  owing  to  her  sickness,  and  part  of  the  oonsid- 
entton  was  a  debt  due  from  her  before  maniags.  CbflatoiT.  PaUerwn, 
712. 
ML  Putt  Rzamivatiov  or  Wivi  Apak*  ibom  hxe  BmmMMD  is  indispsB* 
sabla  to  the  conveyance  of  her  separate  property.    Id. 

17.  SiPimiTB  Pbopvbtt  or  Worn  n  Liabli  ioe  hxe  Dxbos  oontaoted  be- 
fore cover  lure.    Id. 

18.  TEAVsmt  BT  Wm  or  hsb  Sbfakatb  PBorvBTT,  mider  the  fonns  pre- 
scribed by  law,  will  pass  all  her  rights  to  the  property,  vnsoppotted  by 
»  consideration,  inoring  to  her  benefit.  TV  Hemphill,  C.  J.,  and 
Wheeler,  J.    Liscomb,  J.,  doabted.    Id. 

19.  If  Husbamb  n  hot  Ablb  to  Sufpobt  his  Wifx  and  her  children,  her 
separate  property  may  be  resorted  to  and  made  liable  for  that  purpose.  Id. 

,  1;  Dowxb;  BQurrr,  2;  Bvsbakd  axdWiwm;  Mab^ 

UAiOl  AMD  DnrOBCB;  SlATUTX  OF  TiflllTATICWB,  0. 

MASTER'S  8ALB. 
8aa  JuDiouL  Saubl 

MA  X I  HSOw 

m  Bou  FanaTOi  Bvli  Imu  8bouu>  "Brnxm 
T.  HortK  760. 
Sea  SQUirr,  1;  Miraxi»  L 

MBOHAinCS' LIEN& 
SeeLii!re,4-8. 

Law,  12;  Mabbtid  Wohd^  7. 

liBSNB  PROFITED 
8aa  Bjbozkbht,  1,  t. 

SaeBABBMBimi;  FEOuamk 

MISDEMEANOR. 
See  Cbdokal  Law,  U. 

MISREPRESENTATIONS. 
Bee  AoBVor,  11;  Fbaud;  Landlord  and  Tenant,  6;  Vsmxtt  abb  V] 
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MISTAKE. 

1.  liAZm  <*l0V0SAIITIA  LbOXS,"  BTO.,  is  FoniTDBD  UPON  THB  PBnuMmoH 

THAT  Eyebt  Oke  competent  to  act  for  himaelf  knows  the  law,  but  the 
presomption  that  he  knows  it  is  not  conclnsive,  but  may  be  rebutted. 
HaH  ▼.  Roper,  425. 

2.  Whkbb  Plaintivf  Allboss  Iokobakos  of  the  Law,  in  his  Bill,  the  de- 

fendant can  not  take  advantage  of  it  on  demuirer.    Id, 

See  Dbdb,  14;  Eqitttt,  9,  10;  Estoppel,  3;  ExBOunoiia,  23. 

MONEY  HAD  AND  RECEIVED. 

See  Assumpsit. 

MOBTGAGES. 

1.  SmrncisifT  Dbsobiptiok  op  Note  Sboubed  bt  Mobtgaoe. — ^The  omisaioD 

of  the  Bom,  date,  or  name  of  one  of  the  signers  of  a  note  is  not  fatal  if 
it  can  be  identified.    Boody  v.  Davw,  210. 

2.  AOOIDEMTAL  OuiSSION  TO  INSERT  IN  MORTQAOB  THE  AMOUNT  of  the  bond 

which  it  is  given  to  secure  does  not  invalidate  the  mortgage  nor  postpone 
its  lien  to  that  of  a  subsequent  mortgage.    HaU  v.  Lambert,  272. 

3.  Third  Person  Fating  Debt  Secured  bt  Mortgage,  at  Mortgagor's 

Request,  is  subrogated  to  the  rights  of  the  mortgagee  as  against  a  subse- 
quent mortgage.    Id, 

I.  Upon  Payment  of  Debt  Secured  by  Mortgage,  the  mortgagee  must,  on 
the  mortgagor's  request,  enter  satisfaction,  which  will  operate  as  a  dis- 
charge of  the  mortgage.  When  this  is  done,  the  whole  legal  and  equi- 
table title  revests  in  the  mortgagor,  as  if  a  formal  reconveyance  had  been 
made;  but  until  this  is  done,  or  some  other  mode  pursued  to  vest  him 
with  the  legal  title,  the  mortgagor,  even  after  payment  of  the  debt,  has 
but  an  equity.     Wo\fe  v.  Dot  ex  dem,  Dowell,  147. 

6.  Mortgagee  Discharging  an  Elder  Mortgage  is  Substituted  in  the 
place  of  the  incumbrancer,  and  may  treat  the  mortgage  as  if  assigned  ta 
him,  and  enforce  the  lien.     Weld  v.  Sabin,  240. 

6.  Mortgage  Lien  is  Divested  in  Pennsylvania  by  Execution  Sale  of  the 

mortgaged  premises  upon  a  subsequent  judgment  for  the  interest  of  the 
mortgage  debt,  the  principal  being  not  yet  due,  and  is  transferred  to  the 
proceeds  of  the  sale,  taking  priority  over  all  liens  subsequent  to  the  mort- 
gage and  prior  to  such  judgment     West  Branch  Bank  v.  Chester,  547. 

7.  Interest  Stipulatbd  for  in  Mortgage  is  Part  of  the  Debt.    I(L 

S.  Liability  to  Execution  of  Mortgagor's  Interest.— When  the  debt  is 
fully  paid,  the  mortgagee,  or  the  trustee  in  a  deed  of  trust,  holds  but  a 
naked  legal  title  for  the  debtor,  who  has  the  whole  beneficial  interest,  which 
is  subject  to  sale  on  execution;  but  until  full  payment,  the  debtor  has  no 
interest  which  can  be  sold;  and  if  satiBfaction  has  not  been  entered,  the 
purchaser  gets  but  an  equity,  which  must  be  enforced  in  chancery. 
Wo{fe  V.  Doe  ex  dem.  Dowell,  147. 

9.  Assignment  of  Mortgage  Passes  the  Power  of  Sale  Contained 
THEREIN.  After  the  assignment,  the  assignee  must  bring  the  suit  to 
foreclose,  and  the  mortgagee  can  no  longer  maintain  a  suit  for  that  pur- 
pose.   NUe$  V.  Ran^ord,  95. 

lOl  Party  Forbolosino  under  Power  of  Sale  in  Mortgage  must  see  that  ht 
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in  mil  material  mattTi  keept  within  the  pow«n  gbw  to  him,  for  thara 
are  no  legiJ  preeomptioiis  or  intendmenti  raited  hj  ilie  law  to  rapport 
hie  prooeedinge,  as  there  might  be  if  the  tale  waa  made  pnraaant  to  a  de- 
cree and  order  of  a  coort  of  chancery.    Id. 

11.  A88IOKSB  or  MoBTOAOB  FoBXCLOSiNO  nin>B&  PowxB  to  foredoee  oontainad 
in  the  mortgage  can  not  advertise  the  sale  in  the  name  of  the  mortgagee^ 
but  must  advertise  it  in  his  own  name.    Id, 

12.  Whzrx  Mobtoaoex  Absioks  Mobtoaob  attks  Adyzbtisdio  Sale  oI 
mortgaged  premises  nnde  a  power  of  sale  contained  in  the  mortgage,  the 
mere  act  of  c(mtinaing  the  advertisement  in  the  name  of  the  mortgagee, 
by  the  assignee  after  he  acquires  the  whole  interest  in  the  mortgage, 
gives  it  no  force;  and  a  sale  and  purchase  by  the  assignee  onder  such 
advertisement  is  of  no  effect.  In  such  a  case  the  assignee  should  have 
renewed  the  advertisement  in  his  own  name.     Id, 

13.  A88IONBX  OF  MoRTQAOBX  MAT  Mahttain  BjBOTMKirr  on  the  mortgage  deed 
and  the  assignment  to  him  against  the  mortgagor  or  his  leasee.    Id, 

14.  AOBKKMXMT  BT  MoBTOAOBB  KOT  TO  TaKB  AdVANTAOB  OV  FoBBCLOSUBB 

for  a  given  time  is  binding,  and  waives  the  forfeiture  and  opens  the  fore- 
closure.   McNtU  V.  CaU,  188. 
See  AssiONMBifT  of  Contracts,  1;  Baxlmznts,  2;  Dowxb,  2;  FnruBn; 
Husbaub  akd  Wifb,  15, 16;  Landlobd  akd  TBVA]rr»  6;  Lmra^  8;  Tbcst 
Dbsds. 

MULTIPLICITY  OP  ACTTIONS. 
See  Equity,  4-6. 

MUinCIPAL  COBPOBATIONa 
See  Cobfobatioks,  2,  ^18. 

MUBDER. 
See  Cboohal  Law,  21-28,  8SL 

NAMES. 

See  Covobatioiib,  2-4;  Gim,  4;  Locvs,  4-6;  PAiajiJUBMnr,  S;  Ttenn  abb 

TEU8TEB8,  3,  4,  6,  8,  9;  Wuxs,  4,  5»  16. 

KECESSABIES. 
See  Makribd  Wombn,  I0»  18. 

NEGLIGENCE. 
1.  What  Amouhtb  to  Nbouobnob  m  a  Qubsron  of  Law.    HerrimgY,  W. 

dfB,R.B.Co,,Z95, 
1.  Whbbb  Slavb  whilb  Asleep  on  Railroad  Track  n  Bun  Ovbb  sod 

killed  by  a  train  running  at  the  usual  speed,  the  law  will  not  attribata 
negligence  to  the  engineer  because  he  does  not  act  on  the  assumptioo 
that  the  slave  has  lost  his  faculties  by  being  drunk  or  asleep.  He  has  s 
right  to  presume  that  the  slave,  being  a  man,  will  get  out  of  the  way; 
and  if,  after  he  gets  near  enough  to  see  that  the  slave  is  drunk  or  asleep» 
he  uses  due  care  and  precaution  to  avert  the  accident,  the  railroad  oooi* 
pany  will  not  be  liable  to  the  owner  of  the  slave.  Id, 
lee  Atiornet  and  Client;  Common  Carriebs,  2;  Corporations,  12;  Lnni 
Nuisances,  3;  Railroads;  Trespass,  6. 
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nbqotiable  instruments. 

L  CkKHviOATs  OF  DxposiT  PiTABLB  AT  FuTUBs  Dat  18  Phowmwiet  Kots  in 
legal  effect    LeaviU  v.  Palmer,  333. 

2.  Admission  bt  One  of  Two  Joint  Maksbs  ov  a  NoN-iraoonABLf  Notb, 
that  it  was  given  for  value  and  is  binding,  does  not  estop  the  other  from 
impeaching  the  consideration,  even  against  a  porchaser  for  value  on  the 
faith  of  the  admission.  So  held,  where  there  was  no  proof  of  partner- 
ship between  the  makers.    Lewis  v.  Woodworthf  310. 

8.  Indobser  not  Dischabged  bt  Subbbndeb  of  Collateral  Seoubitt.— 

The  indorser  for  value,  and  in  usual  course  of  business,  of  a  negotiable 
bill  or  note,  does  not  become  a  surety  for  the  maker  or  acceptor  in  such 
sense  that  he  is  discharged  by  the  holder's  surrendering  a  collateral  se- 
curity received  from  the  maker.    Pitt  v.  Congdon,  299. 

4^  Such  an  Inbobseb  is  Dischabged  by  Ant  Dealings  between  the  holder 
and  the  principal  debtor  which  defeat  the  indorser's  remedy  on  the  in- 
strument. But  he  has  no  claim  on  a  collateral  security  which  the  holder 
may  have  taken  on  his  own  account  from  the  principal,  and  therefore  no 
remedy  of  his  is  prejudiced  by  its  surrender.    Id. 

6.  Aooommodatiok  Indobseb  or  Acceptor  is  to  bx  Reoabded  as  Subett 
for  the  principal  debtor  on  a  note  or  bill,  as  to  all  persons  having  notice. 
Per  Gardiner,  J.     Id, 

6.  Pabol  Evidence  is  Inadmissiblb  to  Vabt  Tebms  of  Check;  conse- 

quently, if  one  give  a  check  for  so  much  money,  it  is  not  competent  for 
him  to  prove,  by  oral  testimony,  that  it  was  agreed,  either  expressly  or 
impliedly,  at  the  time  the  check  was  given,  that  it  should  be  payable  in 
bank  notes.    Pack  v.  Thomas,  136. 

7.  KoncE  OF  Dishonob  of  Check  is  not  Neoessabt  where  the  drawer  had 

no  funds  in  the  bank  at  the  time,  although  he  may  have  had  reasonable 
grounds  to  believe  that  it  would  be  paid.    Id, 
8b  Dbaweb  of  Check,  Injubxd  bt  Want  of  Notice  of  its  Dishonob,  is 
only  exonerated  to  the  extent  of  the  injury.     A  mere  partial  injury 
would  not  entitle  him  to  be  exonerated  from  the  whole  debt.    Id, 

9.  If  Holdeb  is  Ionobant  of  Place  where  Indobseb  Bbsideo  at  the  time 

of  protest,  and  ooold  not  ascertain  it  after  diligent  inquiry,  notice  sent 
to  the  place  where  the  note  bears  date  will  be  sufficient.  Ooodioe  v. 
Oodley,l59. 

10.  JuBT  Dbtebmines  whbtheb  Dite  Diligence  in  Givino  Kotigb  of  de- 
mand and  non-payment  was  used.    Id, 

11.  Dub  Diligence  to  Asokbtain  Indobskb's  Bbsidxncb  is  Used  if  inquiriee 
are  made  by  the  notary  in  the  place  where  the  note  was  payable.    Id, 

12.  Whebe  Matteb  in  Excuse  fob  Want  of  Demand  andNotigb  is  Belied 
UPON,  it  is  nsnal  to  dedare  as  if  there  had  been  due  presentment  and 
notioe.  Soffident  matter  in  excuse  is  in  legal  effect  equivalent  to  demand 
and  notice.    Id, 

IS.  Demand  on  Note  Payable  at  Bank  after  banking  hours  is  sofficienti 
indeed,  where  a  note  is  payable  at  a  partionlar  time  at  a  bank,  and 
indorsed  to  such  bank  for  collection,  no  spedfio  demand  is  necessary.  Id, 

14.  PlagabdKoticb  that  Indobsbbs  will  BE  Bbquibxd  to  Waiyb  Demand 
AND  NonoE  by  a  bank  does  not  obviate  the  neoetsity  of  such  waiver  ap* 
^^earing  upon  the  face  of  the  note.    Pisoataqua  Ex,  Bank  v.  Carter,  217. 
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15.  AoBSiMxiiT  TO  Waits  Demahd  ahd  Nonos  hj  an  indotier  can  not  bt 
■bown  by  parol  evidence.    IcL 

16.  Ikdobskr'b  Riobt  to  DncAin>  and  KonoB  oak  vot  bs  Waivkd  bt  a 
Custom  ob  Usaob  eatablithed  by  a  bank  for  its  own  convenience.    Id, 

17.  Custom  of  Iniwrskbs  to  Waivx  Demand  and  Nones  can  not  be  shown 
to  change  the  contract  implied  in  law  from  the  indorsement.    IcL 

18.  Indobsxb  Who  Grvxs  his  Kotb  in  Patmbnt  of  Bill,  with  fnll  knowl 
edge  of  the  drawee's  failore,  can  not  resist  payment  of  snch  note  on  the 
gronnd  of  want  of  demand  and  notice.     Bank  qf  Hamburg  v.  Wraif,  659. 

19.  Timb  of  Payment  of  Note  is  not  Extended  by  confession  of  judgment 
with  a  stay  of  execution  which  expired  before  the  time  when,  in  the 
regular  progress  of  a  suit  against  tiie  principal,  execution  might  have 
been  recovered.    Id, 

See  AoENOTy  9,  10;  Assignment  of  Contkaois,  3;  Assumpsit;  Bake- 
BUPTOY  AND  Insolvenot,  2;  Banks  AND  Bakkino;  Cokfobations,  1,  2; 
GuA&ANTT,  4;  Judgments,  11;  Judicial  Sales,  1;  Maerted  Women, 
7,  10;  MoBTOAOES,  1;  Pa&tnebship,  2,  3;  Payment,  1-3;  Pleadino 
AND  Pbaotige,  6;  Trust  Deeds,  4;  Vendoe  and  Veni»e,  7. 

NEW  TRIAL. 
8ae  JuDOMBHTBp  11;  Fleadino  andPeaotioe,  17;  SiatdtbofLimbasiomi,  7. 

irOK-NEQCTIABLE  NOTES. 
See  Negotiable  Instbumbntb,  2. 

NONSUIT. 
See  Pleading  and  PBAonoE,  9,  lOi 

NOTES. 
See  Awumfeit;  Negotiable  Instkuments;  PAnxMT,  1-JL 

NOTICE. 

1.  Legal  Notiob  must  Show  on  its  Face  that  itemanatee  from  some  psnoa 

or  court  claiming  to  have  the  power  to  act  in  the  manner  indicated  by 
the  notice.  2fUe$y.Ban^ord,95. 
Saa  Bailments,  3, 4;  Banks  and  Banking,  1;  Bona  Fide  Pubgkasebs;  Coe- 
POBATIONS,  5;  Covenants,  5;  Equity,  2,  3;  EzaounoNS,  29,  30;  Eoo- 
UTOBS  and  Administratobs,  8;  Guaranty,  2, 3;  Negotiable  Inbtbc- 
MENTS,  7-18;  Pabtnebship,  2. 

NUISANCE. 
L  Act  Legalizing  Eusting  Nuisanob  in  Stbbbt  of  a  dtyiaamere  lioenss 
for  its  continuance,  and  is  revocable  at  pleasure  where  there  is  no  ooa- 
sideration  for  it.    Beading  v.  CommontoeaUh,  534. 

2.  Bight  of  a  Landowner  to  Make  Excavations  in  his  land  (such  as  an 

involved  in  making  a  canal)  is  subject  to  the  limitation  that  he  must  not 
cast  the  soil,  stones,  etc.,  upon  neighboring  land,  to  the  annoyance  or  in- 
convenience of  its  owners.    Hay  v.  Cohoea  Co,,  279. 
t.  Landowner  Who,  in  Excavating  his  Land  for  a  contemplated  impiofe- 
ment,  has  cast  dirt,  stones,  and  rnbbisli  upon  adjoining  land,  to  the  injury 


Digitized  by 


Google 


Index.  839 

thereof,  can  not  defend  an  action  for  compeniatory  damages  by  eridence 
that  the  work  was  done  with  care  and  skill;  he  is  liable  for  the  aotnal 
injory,  irrespective  of  negligence.     Trtmain  ▼.  Cohoea  Co.,  284. 
See  AimcAUB,  1;  Cobpobations,  10;  E8I0fpkl,2;  MAHDAMnSp  2. 

OATHS. 

Se»  JXTBT  AND  JUROBS,  1;  WlTygSM,  4. 

OFFICES  AND  OFFICERS. 

8ee  Banca  and  Bamovo,  1;  Cobpobatiok8,  11;  Exioutiohi»  US^  18|  Be- 

■0DT0B8  AVP  Admhostbatobs,  11;  FBoans. 

ORDIXANCES. 
See  Cobpobations,  10. 

ORPHANS'  COURT. 

See  BZSOUTOBS  and  ADMHOSTBATOBai  21. 

OUSTER. 

See  CO-TSNANOT. 

PARENT  AND  CHILD. 
SeeEviDBNOE,  4. 

PAROL  EVIDENCE. 

tee  Cobpobations,  14;  Deeds,  14;  Eyidenob,  4-6,  8-10;  Judoments,  10, 
11,  19;  Nbootiable  Instbuxents,  6, 15;  Sales,  7;  Tbubis  and  Teus- 
TEES,  8,  9;  Wills,  19. 

PARTIES. 

See  Estoppel,  5;  Gifts,  4;  Husband  and  Wite,  11;  Judicial  Sales;  Mab- 
BiED  Women,  4;  Pabtnership,  4;  Subettship,  8,  4;  Witnesses,  4; 
Wbits  of  Assistance. 

PARTITION. 

L  Heibs  mat  Make  Valid  Pabol  Pabtition  of  Land  among  themselyes, 
where  they  are  all  of  age,  and  if  one  is  not  of  age  at  the  time  of  the  par- 
tition, it  is  nevertheless  valid,  if  acquiesced  in  and  o(mfirmed  by  snoh 
heir  after  coming  of  age.    Lynch  v.  Baxter,  735. 

2.  Vebbal  Pabtition  of  Land  was  Binding  nnder  the  Mexican  law  where 
possession  was  taken.    Id, 

PARTNERSHIP. 

1.  Pebson  Holdino  Htmbet.f  out  as  Pabtneb,  though  in  fact  no  partner- 
ship  exists,  is  liable  to  a  creditor  who  contracts  with  the  firm.  Oroxier 
v.  Kirher,  724. 

S.  EvEBT  Pabtneb  has  Implied  Authobitt  to  Bind  his  Copabtneb  by 
the  making  of  notes  and  the  drawing  and  accepting  of  bills  for  commercial 
purposes  consistent  with  the  object  of  the  partnership;  and  to  rebut 
this  presumption  of  authority,  there  must  be  proof  of  fraud,  or  a  knowl- 
edge of  the  want  of  authority,  or  notice  to  the  party  seeking  to  charge 
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1^  firm  thai  the  other  pwtnAn  wcmld  not  be  reaponsiUa  for  the  eets  of 
their  copartnen.    Id. 

8.  Ik  All  Contbacis  ooNcsBKnro  Kxootiablb  Paper,  Act  ov  Chrs  Pabt- 
VEB.  binds  all,  eren  thoogh  he  sign  his  individoal  name,  if  it  appear  oo 
the  face  of  the  paper  to  be  on  partnership  acoount,  and  to  be  intended  to 
have  a  joint  operation.    Id, 

4.  Onb  Paatner  can  Maintain  an  Agtion  at  Law  against  another  part- 
ner for  a  breach  of  the  partnership  agreements,  and  need  not  join  other 
partners  as  defendants  if  they  have  sold  ont  before  the  canse  of  action 
arose.     Vance  v.  Blair,  467. 

6.  Pabtnxb's  Intxbbst  in  Pabtnbbship  Goods  is  his  Share  or  the  Sur- 

plus after  all  demands  against  the  firm  are  paid.    Svidiffe  v.  Dokrman, 
450. 
8.  Execution  against  a  Partner  for  his  Individual  Debt  may  be  levied 
npon  the  partnership  property,  bnt  a  sale  nnder  soch  execution  will  pass 
only  the  interest  of  the  debtor  in  the  firm  property.    Id. 

7.  Equity  will  Restrain  the  Sale  op  the  Entire  Partnership  Pbop- 

kbtt  in  satisfaction  of  the  individual  debt  of  one  partner.    Id, 
See  Executions,  6;   Negotiable  Instruments,  2;   Statutb  or  Limita- 
tions, 9-11. 

PART  PERPORMANCK 
See  Statute  op  Frauds,  1. 

PAWNa 

See  BAILMENT& 

PAYMENTS. 

1.  Kbootiable  Note  Giten  por  Pre-existing  Debt  is  Presumed  Patmest 

in  Massachusetts,  whether  it  be  the  note  of  the  debtor  Or  of  a  third  per- 
son.    Melledge  v.  Botton  Iron  Co.,  50. 

2.  Presumption  op  Payment  prom  Giyino  Note  for  a  pre-existing  debt  may 

be  rebutted  by  evidence  that  such  was  not  the  intention  of  the  parties.   Id, 

8.  Plaintipp  Counting  on  Note  is  not  Precluded  prom  Surrendbrdi'o  It 

so  as  not  to  amount  to  payment,  and  from  recovering  on  a  count  for  goodi 
sold  constituting  the  consideration,  if  he  can  not  recover  on  the  note.  Id. 

4.  Where  One  Person  is  Compelled  to  Pat  Monet  Which  Another  is 
Bound  by  law  to  pay,  a  promite  by  the  latter  is  raised  by  law  to  reim- 
burse the  person  paying.    WinehuAer  ▼.  Beardm,  702. 

6.  Where  Person  is  Subjected  bt  Legal  Process  to  Pay  Monet  Which 
Another  Ib  bound  by  law  to  pay,  it  can  not  be  required  that  the  formei 
shall  have  exhausted  every  possible  means  of  litigation,  in  reeisting  the 
payment,  before  he  shall  be  entitled  to  his  action  for  money  paid.    Id. 

Bee  Bailments,  3-6;  Executions,  4,  13,  14;  Guarantt,  3;  Husband  aitd 
Wipe,  16;  Mortgages,  3,  4,  6;  Neootiablb  Instruments,  18,  10; 
Flbadino  and  Practioe,  4,  7;  Statute  op  Lootatiohs,  7,  8;  Tsufl 
DuMi,  8,  6;  Vendor  and  Vendee,  6. 

PENALTIES. 
See  AoooRD  and  Satispaction;  Guardian  and  Wabd^  2^ 
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rBRFOBMANOB. 
8m  Fuudino  axd  PEAcnoi^  JL 

FLBA& 
See  Oboonal  Law.  36, 87. 

PLBADma  AND  PBACTIGB. 

L  Whibb  tbm  Qbuoatiov  of  PATCf o  Monet  and  Dutt  of  Bbofttiko  Is 
Vvm  in  the  same  penon,  no  snit  can  be  brooght  in  the  eyent  of  an 
amission  to  pay.  At  the  common  law,  where  each  a  state  of  things  is 
produced  by  the  act  of  the  creditor,  the  debt  is  extingnished,  bnt  where 
it  is  created  by  the  law,  no  eztingoishment  takee  plaoe.  8UUe  ▼.  Hearst^ 
167. 

i.  Alubqation  of  Qffkb  of  Pxbformavos  must  Sxatb  thb  Dais  on  which 
snoh  o£EiBr  was  made.     Vance  ▼.  Blair^  467. 

S.  Jusnos's  Wabbavt  must  Givb  Somb  Obnxbal  Statbmbiit  of  the  Causb 
OF  Action;  and  if  the  warrant  summons  the  defendant  to  answer  on 
promisee,  and  the  evidence  shows  a  liability  in  tort,  it  is  inapplicable. 
Mammng  v.  Wdls,  688. 

4b  Dbvial  of  Matbbial  Allegations  Only  is  Neoessabt.— Defendant  jus- 
tified an  arrest  under  an  execution.  Plaintiff  replied  payment  before 
arrest,  and  trayersed  that  the  judgment  was  in  full  force.  Held:  That 
the  traverse  was  to  an  immaterial  matter,  and  the  rejoinder  of  payment 
was  good.    Breek  v.  Blanehard,  222. 

S.  Omission  in  Count  on  Note  to  Set  out  Memorandum  thereon,  which 
constitutes  a  defeasance  or  qualifies  the  stipulations  of  the  note,  is  a 
▼arianoe,  and  the  note  will  not  support  the  count;  but  if  the  dedaxation 
contains  the  common  money  counts,  and  the  memorandum  is  merely  that 
the  note  is  given  as  collateral  security  for  another  note,  the  variance  is 
immateriaL     TMetti  v.  Pickering,  48. 

IL  OouBT  in  WmoHTBiAL  Takes  Place  is  the  Pbofbb  One  TO  Judge  of  the 
troth  or  sufficiency  of  the  causes  assigned  for  a  motion  for  a  continuance 
or  rsmoval  of  a  triaL    State  v.  HUdreth^  864. 

T.  OouBT  Taking  Chabge  of  Fund  to  Which  Cbbditqbs  abb  Entitled  will 
-  direct  payment  to  be  made  them  according  to  their  legal  rank.    Oraeeif 

IL  Pabtt  Who  Pbodugbs  Tbansgbift  of  Pabt  Only  of  Bbcobds  of  Coubt 
can  not  object  that  certain  things  do  not  appear  by  it  to  have  been 
done  which  should  have  been  done,  for  th^  are  not  thereby  shown  not 
to  have  been  done,  and  the  appellate  court  is  bound  to  believe  they  were 
done  and  are  of  record.    Lynch  v.  Baxter ,  786. 

IL  Nonsuit  SHOULD  not  BE  DnuBOTED  ir  Plaintiff  IS  BHrrrLED  TO  Bboovbb 
Antthino  upon  the  evidence.     Van  Benetdaier  v.  JeweU^  276. 

lOi  To  Nonsuit  Plaintiff  on  Evidence  of  Defendant  is  Ibbbgulab*  and 
the  supreme  court  will  seldom  grant  a  nonsuit  where  the  motion  was  not 
made  on  the  circuit.    Jcnea  v.  Weathenbee,  658. 

11.  OouBT  is  not  Bound  to  Givb  Ofinion  on  Legal  Qubsxion  Axibino 
ON  Pabt  of  Eyidbnoe  as  stated  in  a  prayer  for  instructioos.  Mettedg§ 
V.  BoiUm  Iron  Co.,  59. 

ISL  iNSTBUcnoN  Assuming  Htpothxtioal  Case  of  which  there  is  no  evi* 
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denoe  is  r^gvded  m  a  mere  fllnetEmtioo  of  a  rale  of  Uw  wludi  oen  not 
miBleed  the  jiuy.    Id, 

13.  iNSTBiTcnov  18  Ebbokious  Which  Assumbs  Fact  to  bb  Pbotbb  in- 
steed  of  leeying  it  to  the  Jury.    Crosier  v.  Kirher,  724. 

14.  RxFUSAL  TO  GiVB  Abshuct  Imstbuotions  is  not  error.  &even9im*$ 
fleirt  V.  Me£eary,  102. 

15.  iNSTBUCnON  MUST  BB  UlTDBBSTOOD  IN    BbIBBBVGB  TO  THB   ISBUB  AVP 

E  viDBNCB  in  the  case.    The  words  employed  most  be  taken  in  their  ordi* 
nary  and  popular  acceptation.    MitcheU  v.  Zimmerman,  717. 
10.  To  Ikstbuct  Jubt  ov  Mattbbs  not  in  Evidbncb  is  Ebbob.    State  ▼. 
HUdreth,309. 

17.  Wbbbb  thbbb  wbbb  No  Exobptions  to  thb  Chabobs  ov  thb  Codbc» 
at  the  time  they  were  given,  bat  after  the  motion  for  a  new  trial  was  over- 
ruled the  testimony  and  chai^ges  of  the  ooort  were  set  oat,  and  the  bill 
of  exceptions  says,  "and  therefore  the  jary  retamed  a  verdict  for  the 
defendant,  to  all  of  which  the  plaintiff  excepts,"  this  doee  not  amoant 
to  anything  more  than  an  exception  to  the  refasal  to  grant  a  new  trial, 
becanse  not  reeerved  or  taken  nntil  after  the  verdict;  and  the  instraotioiiB 
can  not  therefore  be  reviewed.     Anderson  v.  JTtfl,  130. 

18.  Objxction  to  Want  of  Noticb  of  Special  Mattxb  of  defense  admitted 
in  evidence  can  not  be  taken  in  the  appellate  court  unless  the  evidence 
appears  to  have  been  specifically  objected  to  on  that  groond  in  the  coort 
below.    Bearieh  v.  Stainekart,  540. 

10.  Objection  that  No  Bill  of  Pabticitlabs  was  Filed  as  required  by 
the  rales  of  practice,  if  not  taken  in  the  court  below,  can  not  be  insisted 
upon  afterwards.     TebbetU  v.  Pickering,  48. 

20.  Bill  of  Pabticulabs  is  Unnecbssart  to  Let  in  Note  as  EnDBvoi 
under  the  money  counts  in  a  declaration  giving  notice  of  the  nature  of 
the  claim  by  containing  a  count  on  the  note.    Id, 

21.  Wbit  of  Ebbob  Coram  Nobis,  or  gwB  coram  nobia  rteident,  to  oorreot 
errors  in  matter  of  fact  only,  is  addressed  to  the  same  court  where  the 
judgment  was  rendered,  and  the  jurisdiction  is  in  that  court;  conse- 
quently, the  circuit  court  can  not  issue  the  writ  to  correct  an  erroneous 
entry  of  judgment  in  this  court  in  a  certain  cause  affirming  a  judgment 
of  the  circuit  court.    Land  v.  Williams,  117. 

22.  It  IS  within  Discretion  of  Court  to  Befusb  to  Dismiss  Appeal'ou 
account  of  the  mere  informality  or  insufficiency  of  the  appeal  bond, 
where  the  appellant  will  immediately  give  a  good  and  sufficient  bond. 
Shelton  v.  Wade,  722. 

23.  Constitution  Guarantees  Right  of  Appeal.— The  laws  regulating  the 
exercise  of  the  right  are  intended  to  afford  the  party  every  possible 
facility  in  its  furtherance  consistent  with  a  due  regard  to  the  rights  of 
the  opposite  party,  and  they  should  be  so  construed  as  most  o^tainlj 
and  effectually  to  attain  this  object.    Id, 

24.  It  is  not  Necessary  that  Principal  in  Appeal  Bond  should  ha?s 
signed;  the  execution  of  the  bond  by  the  sureties  is  sufficient.    Id, 

See  AoENCT,  15;  Arbitration  and  Award;  Assumpsit;  Case;  Contbacis,  4; 
Corporations,  4;  Costs;  Covenants,  5;  Criminal  Law,  21,  22,  28,  29» 
33-39;  Ejectment,  5;  Equitt;  Evidence;  Executions;  Executors  amd 
Administrators,  1;  Guardian  and  Ward,  1,  4;  Husband  and  Wife, 
11, 16;  Injunctions;  Judgments;  Mandamus;  Marriage  and  Dtvobci, 
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4-0;  Ma»»t»t^  Womek,  6;  Mistakb,  2;  Niouokngi,  1;  Niootiablb  In- 
nsiTifXNTS,  10, 12;  Taxtsvbsbif,  4;  Patmsnt,  3;  Bspucvnr,  1;  8tatuti 
OF  Fbauds,  3:  Statutb  of  Limitations,  6, 7;  Subettbhep,  3-^;  Trespass; 
Taoveb;  Usaok,  3;  Wills,  16;  Witnesses,  3,  4;  Wbixb  ov  Ausihtance. 

PLEDGES. 
See  Bailbcbnts,  2-6. 

POSSESSION. 

1.  PM8ES8IOV  OF  TbNAHT  OR  AOENT  EmFLOTBD  TO  HOLD  PO88B8SIOV  IS  the 

poneenon  of  the  penon  under  whom  he  holds.    MeCUnum  ▼•  WUke§9 

esi. 

2.  Possession  of  Part,  with  Eyidenos  of  Extent  of  Claim,  is  possessioo 

of  the  whole.    Id, 

3.  Extent  of  Possession  bt  Ocoufanct  of  Part  depends  not  merely  on  the 

evidenoe  of  the  bounds,  bnt  on  the  character  of  a  conflicting  claim,  and 
the  possession  which  attends  it.    Id, 

4.  Extent  of  Possession  as  against  Third  Party  not  connected  with  the 

owner  will  be  to  the  whole  claim.    Id, 

6.  Actual  Possession  Means  an  actoal  and  continnons  occupancy  or  exercise 

.  of  fnll  dominion,  either  by  occupancy  of  the  whole  or  by  occupancy  of 
part  in  the  name  of  the  whole,  with  evidence  of  the  bounds  where  the 
law  would  extend  the  possession  to  such  bounds.  Id, 
f.  Occupant  of  Part,  Claimino  Whole,  takes  the  place  of  an  adverse  occu- 
pant upon  his  leaving,  and  is  in  possession  of  the  land,  the  occupant's 
continued  possession  of  part  and  claiming  the  whole  being  equivalent  to 
a  re-entry.    Id, 

7.  Acts  of  Ownership  Which  must  Aooompant  Actual  Possession  of  land 

in  order  to  justify  the  presumption  of  a  grant  are  such  acts  as  persons 
usually  exercise  over  their  own  lands.  WcUlaee  v.  MaxweU,  380. 
8m  Adverse  Possession;  Bona  Fide  Purchasers,  3;  Co-tenanot;  Deeds, 
4,  8;  Executions,  13;  Executors  and  Administrators,  5,  7-11;  Gifts, 
2;  Partition,  2;  Pubuc  Lands;  Trespass,  1,  3,  4;  Trover;  Vendor 
and  Vendee,  2,  6^  7* 

POWBE  OP  ATTORNEY. 
See  AaMKOTp  16;  Abbionmbnt  for  Benefit  of  Crkdixob8»  I;  AasioinciMT  or 

Contracts,  2. 

PBESGBIPnOK. 
See  EuumtiRS  ajsd  Adminisirators,  5-8;  Statute  of  LnaraanovB,  7t  S. 

PRESUMPTIONS. 
See  Adverse  Possession,  2;  Criminal  Law,  6,  22,  23;  Deeds,  4,  6,  0;  Bvi* 
DENCE,  3;  Executions,  31;  Executors  and  ADMonBTRATORS,  5,  8; 
Factors,  2;  Liens,  8;  Mistake,  1;  Morigaoes,  10;  Partnership,  2; 
Patmxni:,  1,  2;  Possession,  7;  Statute  of  TiIMItatioibw»  7.  8;  Tru0 
Dms  0;  Trusts  and  Trustees,  3, 4;  Usage,  2. 

PRINCIPAL  AND  AGENT. 
See  AoEHOT. 
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FBINdPAL  AND  SUBBTT. 

8m  Sukxttshif. 

PRIVIES. 
See  EsTOPPKL,  5. 

PROBATE  COURTS. 

1.  JUDOKINT  OF  PBOBATB  CoUST  CAN  KOT  BX  QuiSnOVKD  00LL4TnULLLT  OS 

Aoooont  of  any  error  or  defect  in  it.  The  only  inquiry  that  can  be  made 
if.  Had  the  court  competent  jurisdiction  to  render  inch  judgment? 
Lynch  ▼.  Baxter,  735. 

S.  SlTTLKHXNT  OF  SUCCESSIONS  IN  PbOBATS  CoUST  IS  PbOCBXDINO  IN  £m 

acting  on  the  land  directly,  and  a  decree  for  its  sale  can  not  be  collater- 
ally attacked.  If  the  sale  was  without  any  necessity  existing  at  the 
time  the  order  was  made,  still  it  was  conclusive  until  set  aside  in  pro- 
ceedings having  that  object  directly  in  view;  and  the  purchaser,  having 
purchased  without  fraud  or  collusioo  with  the  administrator,  would  be 
protected  by  the  sale,  if  made  under  decree  of  a  court  having  jurisdiction. 
Id. 
Z,  Pbobatx  Court  has  Authority  to  Obdxr  Sals  of  Slatks  akd 
Rkal  Pbopkbtt  at  Place  other  than  the  county  seat^  under  the  acts 
of  January  21,  1841,  and  of  February  4,  1841;  thoae  acta  are  not  repug- 
nant to  each  other.    NeUl  v.  Keeae,  746. 

See  ExEOUTOBs  and  Adhinistkatobs,  4,  6» 

PROCESS. 
1.  Tbkpass  Lies  aoaivst  an  Offiokb  fob  Abuse  of  Pbocess,  where  be  as- 
iumes  to  act  under  a  process  which  does  not  authorise  the  acta  done.  Ha 
is  liable  as  if  he  had  acted  without  any  process  at  alL  Brtek  v.  Bhmek- 
eurd,  222. 
t.  Case  Lies  fob  Abuse  of  Pbooess  where  it  is  regularly  sued  oat  and  valid 
in  form,  but  sued  out  from  improper  motives  and  applied  to  impiopw 
porpoaes.    Id. 

See  Jui^OMENT,  14,  15;  Patmbmt,  6, 

PROMISSORY  NOTES. 
See  Nbootiablb  iNSTBUMBinik 

PROTEST. 
See  NaaoTiABLE  iNflTBUMBini,  fll 

PUBLICATION. 
See  ExBOUTtoNS,  90. 

PUBUC  LANDS. 
L  Wbxbb  Juhiob  Gbant  Cotebs  and  Includes  Oldbb  Okaxt,  whatlw  tba 
bolder  daima  the  whole  of  the  land  within  the  outsr  boonda  or  eoMlodH 
the  older  grant  from  his  claim,  is  a  question  of  fact,  and  if  ha  nlaiiBi  all 
within  the  outer  bounds,  possession  of  part  is  possession  of  all  of  tt» 
where  there  is  no  adverse  claimant.    McColman  v.  WWxm^  637* 
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%  Odoopaht  uin>iE  a  Junior  Okavt  whkh  oov«n  an  older  giant  will  be 
protected  against  TiolatUm  of  his  claim  of  right  bj  any  one  not  claim- 
ing nnder  such  older  grant.    Id, 

QUESTIONS  OP  LAW  AND  PACT. 
Bee  CoNTBAOn,  4;  CBmnrAL  Law,  21,.  22;  EviDEircB,  6;  NiouonoB,  It 
KioonABUi  LraiBumziTS,  10;  Puiadiko  akd  Pbacviob,  18;  Pdslio 
Lavss,  1;  Brnxynr,  1;  Trusts  akd  Trusxos,  6;  Usaoi^S;  Wilu,  16. 

QUORUM. 
See  JuDOMXMTs,  18. 

RAILROADS. 

L  RAn.ROAi>  CoMPAinr  is  Bound  to  Elskp  Road  in  Rifatr,  ao  that  penona 
and  propertj  may  at  all  proper  times  pass  oyer  it  in  safety,  and  is  liable 
for  injuries  from  neglect  of  tills  duty.  Cumberland  Vattq^  B,  B,  Co.  y. 
ffughcM,  518. 

t.  Owner  of  Frkioht  Gar  Injured  by  Devrot  in  Road  over  which  it  is 
nmning  mider  a  *'  clearance  *'  from  the  railroad  company,  owing  to  the 
company's  neglect  to  repair,  may  recover  therefor,  thoo^  the  "dear* 
ance**  was  obtained  by  another  person  who  was  at  the  time  in  possession 
of  the  car.    Id, 

8.  Railroad  Company's  Liariuty  tor  Neouornos  should  ri  Strictly 
Eniorgbd  on  groonds  of  pnblic  policy.    Id. 

Sea  Common  Carrtwm,  5;  Corporations,  7;  NiouasiOB,  2;  Trmpam^  8. 7| 
Vendor  and  Vendre,  1. 

RAPE. 
See  Criminal  Law,  38. 

RATIFICATION. 

See  Aosvor*  5;  Cobpokations,  5;  Executors  and  AramiimAioii^  I8| 

Husband  and  Wipe,  7. 

REAL  ESTATE. 
See  AmriBii  PdasMWON;  Ejectment;  Possession;  Pubud  Larm; 
Periormance;  Vendor  and  Vender. 

RECITALS. 
See  EsiorPBL^  6;  Bzbcutors  and  ADMonsTBiioRa,  8L 

RECORDS. 
Bm  Drbds,  8,  7, 10;  Evidence,  8;  Executions,  9;  BzaouiOBS  arb 
»  4, 8;  Judgments,  18;  Pleadino  and  PEScmo^  8L 

REDEMPTION. 
See  Bailments,  2;  ExRounoBs,  18-S8. 

REFORMATION  OF  CONTRACTS. 
Equity.  9;  Insurance— Firs;  Trust  Deeu^  4. 
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BELATION. 
See  JuDOMum,  IS. 

BEMOVAL  OP  TBIALb 
8m  Pleadiko  and  PBAoncai  6L 

BENT. 
See  LffTEBUT. 

BBPAIBS. 
See  B4IIJKUD8;  SHippniQ;  Wirnnui,  % 

BEPLEVIN. 

1.  BVU>MUB  OF  OWWBSHIF  IN  BePLEW,  BXIHO  A  DmUTED  FaOT,  IB  Id 

JuBT,  and  the  oonrt  can  not  instrnct  them  that  the  evideooe  ahowe  title 
in  one  of  the  partiee.    MeDomald  v.  8cai\ft^  55d. 

2.  Msasuex  of  Damages  in  Befleyin,  iHiere  the  defendant  letaina  tne 

property,  is  ordinarily  its  valne  with  damages  for  the  detention,  which  is 
nsaslly  interest  on  the  valne  from  the  taking.    /<f. 

S.  Bzemflart  Damages  abk  Allowable  ur  Bepletih  where  dzenmstanoes 
of  aggravation  and  outrage  attend  the  taking  or  detention.    /<f. 

4  MsASUBE  OF  Damages  in  an  Action  of  Beflevin  against  a  Sheeof 
holding  property  under  execnticm,  when  the  defendant  reoovers  judg- 
ment, is  not  the  valne  of  the  property,  except  when  that  valne  is  less 
than  the  amoont,  with  interest,  of  the  exeentions  he  may  have  in  his 
bands.    Ai<e<jfe  t.  i>oAniian,  450. 

BEPLICATION. 
See  Judgments,  9. 

BESCISSION  OF  CONTBACXa 
When  Equitt  Dsobbes  Besoission  of  Contract,  it  placet  tiie  parties  as 

nearly  as  possible  in  statM  quo.    {Per  Qayton,  J.)    Browm  t.  Jokmnt 

118. 
See  Aosvor,  4, 5, 13, 14;  Ezeoutobs  and  ADMiNi8TBAX0Bfl»  IS;  FuAxmuvan 

GONVETANGES;  VENDOR  AND  VeNDEE,  1. 

besultxng  TBUsra 

See  Trusts  and  Trustees,  3-0. 

BETBOSPECnVB  LAWa 
See  Wills,  1. 

BETUBN. 
See  EzEOunoNS,  12,  26-28;  JAaxdamu^  S. 

BEVEBSAL. 

See  Grdohal  Law,  36;  Guardian  and  Ward,  1;  JuDQMXBn»  Ifi^  17|  Mia^ 

RiED  Women,  4. 
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bbvival  of  judgments. 
8m  Bzbodtzons,  10.  34;  jTTDOMEMn,  8»  4, 6^  16w 

REVOCATION. 
See  Teust  Deeds,  6;  Wilu,  10»  SOi 

BOADS. 
See  Railboads. 

SALES. 

L  No  Sale  of  Pebsokal  Pbopebtt  is  Complete  mm  to  TMt  an immediftte 
right  of  property  in  the  buyer,  so  long  m  anything  remains  to  be  done 
M  between  the  bnyer  and  seller;  hence  where  a  person  bargained  for  some 
com  in  pens  on  the  bank  of  a  river,  at  one  dollar  per  barrel,  to  be  snbM- 
qnently  measnred,  and  the  com  is  destroyed  by  flood  before  being  meas- 
ured, the  loss  must  fall  on  the  seller,  and  the  porchaMr  may  recover 
money  advanced  npon  the  price.    WilliamB  v.  AUen^  709. 

%  DooT&ms  OF  Afpbofbiation,  as  Constitutino  Delivskt,  and  thereby 
Passing  Title,  arises  in  cases  of  a  sale  of  goods  generally,  m  distin- 
gnished  from  the  sale  of  a  specific  chattel;  where  a  less  quantity  out  of 
a  larger  is  sold,  no  property  passes  until  a  delivery.  To  constitute  ^ 
delivery,  the  vendor  may  appropriate  the  quantity  purchased,  by  wpa- 
rating  it  from  the  bulk;  but  the  appropriation  is  not  complete  until  the 
vendee  assents  to  take  the  separated  portion.    Brazier  v.  Antiey^  408. 

S.  Delivebt  of  Goods  bt  Vendor  at  Place  Designated  by  the  vendee's 
agent,  who  made  the  purchase,  is  a  good  performance  of  the  contract^ 
though  the  vendor  knows  that  they  are  to  be  used  by  a  third  perron  and 
not  by  the  purchaser.    MeUedga  v.  Boston  Iron  Co,,  50. 

4.  CoNSiRUOTiVE  Dvltvert  OF  CHATTELS. — ^YHiere  the  owner  of  com  gave 
an  order  on  the  agent  at  the  depot  where  the  com  wu  to  arrive,  to  de- 
liver six  hundred  and  twenty-five  bags  to  a  perMU  designated,  and  the 
agent  recognized  the  person's  right  to  the  property,  it  wm  held  that  there 
WM  a  constractive  delivery.    ScMman  v.  MUU,  630. 

51.  In  Detbrioning  WHrrHEK  Chattels  have  been  Deuverbd  Construct- 
iVELr,  the  intention  of  the  parties,  if  it  can  be  collected  from  what  they 
have  said  and  done,  will  largely  govern.    Id. 

flL  Identifioation  of  Corn  Mixed  with  Larger  Lot. — ^Where  the  owner  ol 
com,  to  arrive  at  a  depot,  gives  an  order  for  a  portion  of  it,  that  is  a  suffi- 
cient identification  of  it»  and  the  first  to  arrive  will  be  the  com  meant.  Id, 

?•  Cont&aot  mat  be  Proved  by  Parol,  where  the  chattels  have  been  deliv- 
ered and  no  writing  is  necessary.    Id, 

8b  In  Evert  Sale  of  Chattel  there  is  an  Implied  Warranty  of  its  Ex- 
istence, and  that  the  vendor  luts  title  to  it.    lAle  v.  Hopkhu,  115. 

0.  Salb  of  Goods  by  Sample  Implies  a  Warranty  by  the  Vendor  that  the 
goods  Mid  will  correspond  in  kind  with  the  samples,  but  not  in  quality* 
in  the  absence  of  fraud  or  any  express  warranty.    Fraiey  v.  Biapham,  486. 

8m  Agency,  12-14;  Bona  Fide  Purchasers,  2;  Estoppel,  8;  ExBOuroBa 
AND  Administratoes;  Liens,  2;  Payment,  3;  Probate  Coubjis,  2,  3f 
Spbgific  Pebformance,  3;  Usage,  1. 
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SATISFACTION. 
8m  SsBOunon.  4»  ^  17;  Judomsits,  6;  MoBroAmB.  4»  8; 
1;  Teustb  akd  Trusties,  2^ 

SCIBBFACIA& 
See Bjaoonom,  1,  84;  Judomxnts,  3, 4,  6;  JxnaoALSAim, 

SEPARATE  ESTATE. 
See  HuBBAHD  ahd  Win,  1, 12-16;  Makrtip  Womv,  L 

SERVICE. 
See  JuDQiiKifTS,  14, 10,  SOi 

SHERIFF& 
See  ExxccnoNs;  Rxplbviv,  4. 

SHESRIFP^  DEED. 
See  ExBOurioNS,  12-14,  SS. 

SHERIFFS  SALE. 
See  Bzfloonoirs,  7, 8, 10,  19,  20,  23-25,  27,  28;  JuMMBBTa^  llL 

SHIPPING. 
ton  FBOM  Which  Damaoss  vob  Brxaoh  of  Comtraot  for  the  repair  d 
a  Teeiel  ere  to  be  oompated  is  the  time  when  the  oontnct  wse  hfoki^ 
slthoogb  the  Teaeel  mey  not  have  been  called  tot  until  after  that  ttma 
Siku  Y.  Paime,  889. 

See  Wmrassis,  2. 

SLANDER. 

L  Iir  AX  AAffiov  OF  SiiAHDiB,  where  the  defendant,  a  jnstioe  <tf  the  peaetb 
Tolnntarily  stated  before  the  grand  jary  the  charge  against  the  pUintifl^ 
as  having  repeatedly  come  to  him  as  a  mmor,  the  oooasion  on  which  tbs 
words  were  spoken  famishes  a  prima  fade  excuse  for  their  having  horn 
spoken,  and  it  falls  upon  the  plaintiff  to  show  that  the  oooasion  was  only 
nsed  as  a  colorable  pretense,  and  to  establish  express  malioe  in  the  de- 
fendant   Sands  v.  Bobimm,  132. 

2.  PLAnmFF's  Bad  Rxputatiok  mat  bi  Shown  at  am  Acnov  foh  Slmxmm 
in  mitigation  of  damages.     Wetherbee  v.  Monk,  244. 

8.  MinoATioN  OF  Damaobs  for  Slandebous  Wobds. — ^Defeodant  msy 
prove  that  when  the  slanderoos  words  were  spoken  there  was  a  gwwril 
leport  oonent  to  the  same  effect  as  the  words,  spoken.    Id, 

See  JUBT  AND  JUBOBS,  2. 

SLAVES. 
Bm  Hbouoxncb,  1;  Pbobatb  Comam,  8. 

SOVEREIGNTY. 
See  Estoppel,  L 
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SPECIFIC  PERFOBMANCB. 

1.  Whibb  PXB80V CovENAxns TO  CoNvsT TiTLB TO  Cebtaut  Land,  aooort 

of  eqnity  will  not  decline  to  decree  m  specific  perforauuioe  npon  a  mere 
showing  th&t  the  oovenantor  ia  only  a  tenant  in  common  of  the  land,  and 
that  "after  reasonable  exertion  he  has  been  unable  to  procure  the  title  " 
of  his  co-tenants.    Love  v.  Camp,  419. 

2.  Whxrs  CoYXNAirrES  Knows  that  the  Covbnantor  dosb  not  Own  All 

THE  Title  which  he  is  covenanting  to  convey,  whether  eqnity  would 
decree  a  specific  performance,  quare,     ^d. 
S.  Spiomo  DELPnEBT  ov  Chattelh  Detained  will  be  Dbobebd  where  the 
law  does  not  afibrd  adequate  redress  by  oompeosation  in  damages,  or 
where  such  chattels  have  been  deposited  upon  a  trust.  Me€fimm  v.  Bern- 

iagttm,B&L 

See  Infancy,  1;  Makrted  WoifBH»  Ifi. 

STAKEHOLDERS. 
See  Gamino. 

STATUTE  OF  FBAUDa 

1.  Pabt  Pebtobmanob  of  Pabol  Contract  fob  Sale  of  Land  does  not  take 

it  out  of  the  statute  of  frauds.    Box  v.  Stanford,  142. 

%  On  Pabol  Covtbact  fob  the  Sale  of  Lands,  the  fact  thatitfonneda 
part  of  the  agreement  itself  that  it  should  be  reduced  io  writing,  and  that 
the  defendant  fraudulently  evaded  this  part  of  the  contract,  is  not  suffi- 
cient to  take  the  case  out  of  the  statute  of  frauds.    Id, 

IL  Statute  of  Fbauds  mat  be  Taken  Advantage  of^bt  Dekubbeb, 
although  the  bill  alleges  that  the  contract  was  prevented  from  being  put 
in  writing  by  the  fraud  of  the  defendant,  if,  admitting  the  fraud  as 
charged,  the  complainant  is  entitled  to  no  relief.    Id. 
See  Evidence,  9;  Executions,  20. 

STATUTE  OP  LIMITATIONS. 
L  CouBT  OF  Chanceby  is  as  Much  Bound  to  Give  Effect  to  Statutb 
OF  Limitations  as  a  court  of  law,  and  will  not  prohibit  the  use  of  this 
defense  in  a  court  of  law  except  in  plain  cases  of  a  fraudulent  abuse  of 
the  advantage  of  the  lapse  of  time  gained  by  the  party  seeking  to  use  it; 
but  a  mere  request  to  delay  suit,  or  to  institute  suit  against  another, 
instead  of  the  person  making  the  request,  does  not  constitute  such  a 
case.    Bank€ifTetmts8€6V.Hia,^%^ 

2.  Statute  of  Limitations  dobs  not  B^in  to  Run,  in  Equttt,  against 

a  claim,  where  fraud  is  involved,  until  the  fraud  is  disoovered.    FerriM 

V.  ffendenon,  5S0. 
S.  In  Detebminino  when  the  Statute  of  Limitations  Begins  to  Run,  in 

Case  of  Fbaud,  regard  may  be  had  to  the  condition  and  ciroumstanoes 

of  the  person  on  whom  the  knowledge  of  the  facts  is  to  operate.    Id. 
€,  Statute  of  Limitations  does  not  Run  aoainst  an  Exntass  Tbust,  in 

favor  of  the  trustee  or  his  personal  representatives.    OommonweaUh  v. 

if o2to,  499. 
ft.  Whbn  Statute  oi  Limitations  Begins  to  Run,  it  oontinnes  to  do  sow 

SievpuoH  V.  McBeary,  102. 

Am.  Daa  Yoa.  Ur-U 


{ 


Digitized  by 


Google 


> 


8M  INDBX. 

0.  If  PLAnmnm  Bxlt  ov  Bzospnoifs  nr  Fatok  of  LfFAjns  or  Fncn 

Comer  in  tiie  tlnftott  of  Kmitatioiia,  thmj  nmit  ihow  thftl  tiiej  are  aoti* 
tied  to  th«  bcBifiti  of  tiio  ezoeptiooii.    Id. 

7.  PmMDMPTiOH  OT  Patiodit  aftkb  Lapu  of  Twxhtt  Tkaxs  is  one  of  fact 

and  not  of  law,  thoogh  equally  aa  important  aa  if  it  were;  bat  it  ahiftr 
the  Inirden  of  proof,  and  thoogh  the  oonrt  can  not  make  snch  a  presamp> 
tion,  yet  a  new  trial  will  nanally  be  granted  if  the  jnry  diaregardB  it. 
StovoTY,  Dwrtn,  634. 
S.  MzRsAoKNOWLXDOiaDfTBMADB  Aim  TwxhttTkabs  that  the  debt  had 
not  been  paid  will  not  rebnt  the  preaomption  of  payment  ariaing  from 
the  lapee  of  time;  to  do  ao  there  ahoold  be  a  distinct  admiaaion  of  the 
legal  obligiition  and  no  exprcerion  of  nnwillingne«  to  pay.    Id. 

8.  AoxirowLKDOiaENT  OK  Niw  PsoMisx  TO  Pat  Outlawed  Pabtnkrship 

Debt,  made  by  one  only  of  the  partnen^  after  a  dissolution,  will  not 
remoye  the  bar  of  the  statate  as  against  the  other  partners.     Van  Keurem 
▼.  Parmdee,  322. 
la  Impldci>  AonfCT  of  a  PASnnEB  to  bind  his  copartner  by  a  new  promise 
ceases  at  dissolution.    Id. 

11.  AOKICOWLXDOMKNT  OB  NXW  PbOMISB  TO  TaKX  DeBT  OUT  OF  STATUTE  Or 

LiMiTATiOKS,  saffidenoy  of,  in  general,  discussed  per  Bronson,  J.    Id. 

12.  Owner's  Entry  on  Land  Avoids  Statute  of  Limitations  as  against  an 
adTerse  occupant,  if  accompanied  by  an  explicit  declaration  or  act  of  no* 
torious  dominion.    IngermU  ▼.  Lewis,  536. 

13w  Entry  by  Owner's  Agent  to  Survey  Land  Avoids  Statute  of  Lm- 
RATIONS  aa  against  an  adverse  occupant  having  knowledge  thereof  and 
sfwenting  thereto.    Id. 

14.  AoKNOWLBDOMENT  OF  Owner's  Title  BY  ADVERSE  POSSESSOR  of  land  in- 
terrupts the  running  of  the  statute  of  limitations.     Id. 

16.  Agreement  by  Adverse  Possessor  to  Purchase  Part  of  the  tract  in  his 
occupancy  from  the  true  owner,  recognizing  the  tatter's  title  to  a  lar:ger 
tract,  of  which  the  whole  land  is  a  part,  tolls  the  statute  as  to  alL    Id 

Bee  Bankruptot  and  Insolvency,  3;  Executors  and  Administrators,  16. 
Judgments,  12;  Suretyship,  5. 

STATUTES. 

1.  Courts  have  No  Dispensino  Power  over  Statutes;  where  they  contMn 

no  exceptions,  the  courts  can  make  none;  if  they  are  too  rigid  in  their 
terms,  Uio  remedy  is  with  the  legislature.     Box  v.  Slan/ord,  142. 

2.  Statutes  are  not  Considered  to  be  Repealed  by  Implication,  unlew 

the  repugnancy  between  the  pew  proyiaion  and  the  former  statute  bt 
plain  and  unavoidable.    NeUl  v.  JTeese,  746. 

8.  Statutes,  being  in  Pari  Materia,  and  Bblatiko  to  Same  Sub- 
ject, are  to  be  taken  together,  and  so  construed,  in  reference  to  each 
other,  as  that,  if  practicable,  effect  may  be  given  to  the  entire  provisiont 
of  each.    Id. 

See  Assignment  for  Benefit  of  Creditors,  1;  Criminal  Law,  1;  Execu- 
tions, 1,  26,  27;  Married  Women,  6,  9-14;  Nuisance,  1;  Probatb 
Courts,  3;  Trust  Deeds,  1;  Trusts  and  Trustees,  6;  Wilu,  1, 2; 

WiTNE&SES,  4. 
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STAY  OF  EXECUTION. 
8m  JuDQMXNta,  16;  Nbootiablb  iNSTBunim,  19;  SuBmrsnF,  L 

STOCK. 
See  Bailmevts,  2-6. 

STREETS. 
See  CoBFOSAXioxB,  12-14;  MAiniAUTTB,  2;  Nuisangb,  1. 

SUBEOGATION. 
See  Ezsocnom,  25;  Husband  A2n>  Wife,  15;  MoB90A«n»  3»  0w 

SUCCESSION. 
See  DsED6»  15;  Pbobats  CouBn. 

SUPERSEDEAS. 
See  JuDOMXNTs,  10,  11. 

SURETYSHIP. 

1.  duRKT  18  votDischaboxd  bt  AosssMSfT  TO  Subpknd  Bxsootiov  wliec« 

no  poritiyely  defined  period  was  agreed  npon  for  the  Bospenrion,  and  the 
direction  to  the  sheriff  was  *'  not  to  ezeoate  the  exeootion  until  ordered  to 
do  80,"  as  in  such  a  case,  the  time  being  indefinite,  the  stay  oonld  have 
been  arrested  at  any  time  that  the  snrety  requested  it  to  be  done.  JTe- 
Ote  ▼.  MeUn^f,  122. 

2.  Failubb  of  PLADfTiFr  m  Exsounov  to  Enroll  Judombnt  npon  a  forfeited 

forthcoming  bond  nntil  more  than  a  year  after  its  rendition,  does  not  dis- 
charge the  surety  on  the  bond,  although  such  failure  lets  in  the  lien  of 
younger  judgments,  which  take  all  the  principal's  property.     Id, 

5.  In  Sttit  bt  Subbtt  against  Co-subetucs  for  Contbibxttion,  all  the  oo> 

sureties  must  be  joined;  but  if  some  of  them  are  without  the  jurisdiction 
of  the  court,  the  plaintiff,  by  stating  that  fact  in  his  bill,  may  proceed 
against  those  within  its  jurisdiction.  Jomb  ▼.  Blanton,  415. 
4.  Co-subbtt  has  to  Ma£b  Contribution  without  Rbqabd  to  thb  Shabi 
of  another  co-surety  who  is  without  the'  jurisdiction  of  the  court  and 
therefore  not  made  a  defendant.    I<L 

6.  Subbtt  on  Guabdian's  Bond  is  not  Obuobd  to  Plead  thb  Statutb  oi 

Ldotations  in  an  action  against  him  by  the  ward,  and  that  he  did  not 
is  no  defense  to  his  co-surety  in  a  suit  for  oontribntion.    Id, 
Bee  Ezboutobs  and  Adiunibtbatobs,  18-21;  Ouabantt;  Ouabdian  anb 
Wabd,  2,  3;  Nbootiablb  Instbumbnts,  8,  5;  Plbadibo  and  Pbao* 

TAVERNS. 
See  Inns. 

TAXATION. 
See  CoTBNANTS,  1,  2;  Dbbdb,  15, 

TENANCY  BY  ENTIRETIES. 
See  Husband  and  Wiib,  2-4. 
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TEKAKCY  m  COMM0V. 

8m  SpBCIFIO  PSB10BMAV01»  L 

TENDER. 
TnrDiE  BT  BzaomraB  ov  Dxid  Ezxoutbd  bt  Theaxob  in  hli  ]if»*tuiMb 
iiiMO(MPdaiioowithftdiieo(ioiiinth«will,iigood.    ReatiehY.SwimekmU 
54a 

See  BATLMmrra,  5;  bmnssT,  3. 

TDCE. 
See  KuwuTUBi  avd  ADimnsiEATOBit  18;  8Mmoro. 

TRANSCRIPT. 
See  Plbadino  akd  PRAoncSy  8. 

TRESPASS. 
1.  To  SuBCADT  TBBIFA88  QuABB  Clausum  Fbboit,  jMnUB  most  liA?e  hftd,  at 

the  time  of  the  treepeas,  the  poeioMJon  of  the  pkoe  treepeaeed  npoo. 

JHeColfnan  v.  Wilkes,  637. 
f.  In  Tbbspass  Quabb  Clausum  Fbbqit,  Dbrhiubt  mta  Justift  by  ahow- 

iog  title  in  himaelf,  bat  not  by  ahowiqg  title  in  a  third  person  with 

whom  he  ia  not  connected.     Id, 

5.  Pabtt  m  Possession,  though  without  Titlb,  mat  Maintain  TsBPAas 

againat  a  wrong-doer;  and  defeudant*a  ahowiqg  the  title  to  be  in  a  third 
person  will  not  avail  him— he  muat  ahow  that  the  right  ia  in  himaelf.    Id, 
4.  OwNEB  OF  Land  can  not  Maintain  Trespass  Quabb  Clausum  Fbbor 
against  one  who  waa  in  poaaeeaion  at  the  time  he  acquired  title.    Id, 

6.  CoNSTBuonvB  Possession  is  Such  as  the  Law  Annexes  to  the  Titli, 

and  will  without  entry  maintain  treapaaa  quare  elamtttm  /regit  against 
a  caaual  treapaaaer,  but  it  ia  alwaya  diaplaoed  by  actual  poaaeaaioiL    Id, 

0.  Enoinebb  in  Chabob  of  LoooMonvB  IS  NOT  LiABLB  for  injury  to  cattle 

treapaaaing  upon  a  railroad  track,  unleaa  he  willfully  oauaea  auch  injury, 
or  ia  guilty  of  auch  groaa  negligence  aa  would  amount  to  willfahw 
Vdndegri/t  y,  Bediher,  262. 

7.  OwNEB  OF  Catile,  Who  Alldws  Them  to  Tbbspass  on  Railboad,  doei 

SO  at  hia  periL    Id, 

8.  Right  to  Contbibution  dobs  not  Ezisr  bbtwbbb  Joint  TBBSPAflBna. 

Oumpit<m  ▼.  LaaHbert^  442. 

Sea  Estoppel,  2;  Pbogk^  I. 

TROVER. 
T6  Sustain  the  Action  of  Tboyeb,  the  Rioht  of  Pbopsstt,  and  of 
poaaeeaion  at  the  time  of  the  alleged  conyersion,  moat  be  united  in  tba 
plainti£E^  and  he-muat  prove  that  while  the  property  was  hia  the  dafflsd* 
ant  converted  it.    Bragier  v.  Aneley^^^OS. 
Sea  AoENOT,  13, 14;  Ejectment,  1;  EunnoN;  Tbubib  and  TBuanm 

TRUST  DEEDS. 

1.  Deed  of  Tbust  is  but  ▲  Species  of  Mobtoaob,  and  ia  indnded  witiiin  tin 

atatute  preacribing  the  entering  of  aatiafaction  of  mortgages.  WtUft  ▼• 
Doe  ex  detn.  Dowell^  147. 
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t.  WHiirGmAiiT0ifti]rI>BiDOvTBiJ8T(>>inrBr8  TBS  P&OPIBTT  afterwards  to 
the  par^  aeoored  by  the  dead  of  tmst,  the  oooveyanea  doea  not  extin* 
gnish  the  deed  of  trust,  bnt  paaMa  only  hia  equitable  title;  in  aneh  a  case 
the  legal  title  remaina  in  the  tnutee,  and  until  it  ii  united  with  the 
equitable  title,  an  ejectment  can  not  be  sustained.    Id. 

5.  On  Patxevt  ot  Dkbt  Skcubed  by  Dbkd  of  Tbust,  the  trust  does  not  be- 

come extinguished  and  the  title  abeoluto  in  the  grantor  until  something 
has  been  done  which  is  equivalent  to  a  reconveyance.    Id, 

4.  TKUST  DXIB  PT  BAinUKO  A880CXATI01I  TO  SSQITRX  NoTB  ISBUKD  IN  VlO- 

LATioK  OT  Statute  ia  void.  It  can  not  be  supported  by  the  doctrine 
that  a  transaction  illegal  only  in  part  may  be  oiforoed  so  far  aa'  it  ii 
valid,  nor  can  it  (in  absence  of  proof  of  mistake)  be  reformed  and  en- 
forced as  a  security  for  the  iudividual  debt.    LeaviU  v.  Palmer,  333. 

6.  DxBD  OF  Trust  Mai>e  to  Sscube  Sevebal  Debts  due  to  different  individ- 

uals, some  of  which  are  usurious  and  some  bona  Jide,  is  not  void,  bnt  is 
a  security  for  the  debto  not  tainted  with  usury,  where  these  debto  are 
distinct  from  and  independent  of  the  usurious  debts.  Doe  ex  dent,  Bran^ 
noek  V.  Brannock,  398. 
•0.  Trust  Deed  fob  Benefit  of  Cbeditobs  not  Revocable.— When  a  trust 
deed  has  been  executed,  conveying  property  in  trust  for  the  payment  of 
debts,  and  the  trustee  has  accepted  the  same,  the  relation  of  trustee  and 
cestui  que  truet  is  established  in  favor  of  creditors  assenting  (and  the 
assent  will  be  presumed  unless  the  contrary  is  shown),  and  the  trustee  can 
not,  with  or  without  the  direction  of  the  grantor,  apply  the  fund  to  any 
other  purpose  until  the  truste  of  the  deed  are  satisfied.  Ingram  v.  Ktrih 
jNtfridt  428. 

See  EzEOunoNS;  Mobtoagbs,  8. 

TRUSTS  AND  TRUSTEES. 

i.  Abubb  of  Tbitst  dobs  not  Confer  Ant  Prtvileos  on  the  guilty  party, 
nor  on  those  in  privity  with  him.    Broum  v.  Joknton,  118. 

'S.  Reoovebt  in  Tboveb  by  Tbusteb  without  satisfaction  veste  the  legal  title 
in  the  defendant,  and  he  becomes  the  trustee,  and  a  court  of  equity  will 
aid  the  eesM  que  trust  against  either  the  trustee  or  vendee  for  the  re- 
covery of  the  property.    Bush  v.  Bush,  675. 

t.  When  One  Makes  Purchase  of  Land  in  Name  of  Anotheb,  and  pays 
the  consideration  money,  a  resulting  trust  immediately  arises  by  virtoe  of 
the  transaction,  and  the  nominal  purchaser  will  be  a  trustee  for  the  person 
paying  the  purchase  money;  this  presumption  of  a  resulting  trust  may 
be  rebutted  by  circumstances,  but  the  burden  of  proof  reste  upon  the 
nominal  purchaser.    Dudley  v.  Bosworth^  600. 

4.  Whebb  Pebson  Making  Pubchase  of  Land  in  Name  of  Anotheb,  and 
paying  the  consideration  money  himself,  is  under  a  natural  or  moral 
obligation  to  provide  for  the  person  in  whose  name  the  conveyance  ia 
taken,  no  presumption  of  a  resulting  trust  arises,  but  the  transaction 
will  be  regarded  prima  fade  as  an  advancement  for  the  benefit  of  the 
nominal  purchaser.    Id, 

ib  Resulting  Tbust  will  not  be  Raised  ob  Enfobced  in  contravention  ot 
public  policy,  or  the  provisions  of  a  statute,  as  in  the  case  of  a  convey- 
ance in  the  name  of  another,  made  to  hinder,  delay,  or  defraod  the  cred- 
itors of  the  purchaser.    Id, 
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0.  Wrethib  Coktktakcb  Takxk  IX  Kamb  of  Akothbb  thak  thk  PEBaoii 
Patiko  the  Coksidbration  is  an  advancement  to  snch  other,  or  a  re- 
sulting irnst  is  created,  depends  upon  the  character  of  the  transaetioa 
at  its  inception.    I<L 

7.  Death  of  Nominal  Pubchaseb  and  Descent  of  the  mere  naked  title 

does  not  destroy  or  impair  a  resulting  tmst.    Id, 

8.  Where  One  Birrs  Land  in  Name  of  Another  and  Pats  the  Pue- 

OHASE  Mo:<ET,  a  tmst  results  in  his  favor,  and  even  after  the  death  of 
the  nominal  purchaser,  parol  evidence  is  admissible  to  establish  the  trust, 
against  the  express  declaration  of  the  deed.    Neill  v.  Keese,  746. 

0.  Parol  Testimont  of  Dbolarations  of  Deceased  Person  that  Ax- 
other  Person  was  jointly  interested  with  him  in  the  purchase  of  cer- 
tain land,  the  deed  to  which  was  taken  in  the  name  of  such  deceased 
person  alone,  is  not  competent  to  raise  a  resulting  trust  in  such  other 
person,  without  proof  of  the  payment  of  part  of  the  purchase  money  by 
him.    I<L 

Bee  Equitt,  10;  Sfboifio  Performance,  3;  Statutr  of  LuorATioNB,  4; 

Trust  Deeds. 

UNDUE  INPLUENCE. 
See  Deeds.  12;  Married  Womeh»  6;  Wills,  12^15. 

USAGK 

L  UlAOB  AND  CuEiOM  A  DEFENSE.— In  eu$m^pmt  for  goods  sold  defeodsnti 

may  show  that  the  bills  were  not  marked,  and  that  in  snch  oases  tax 

months'  credit  was  the  custom  among  like  dealers,  and  that  the  actk» 

was  prematurely  brought.    Farmworth  v.  Chate,  206. 

2.  Uniform,  Known,  and  Estabushsd  Usage  is  Binding  on  the  parties  il 

proved,  and  is  presumed  to  be  part  of  the  contract.    IcL 
S.  ExiBXiNOB  of  Cueiom  or  Usage  is  a  Question  of  Fact  for  the  juiy.    Id. 
See  Nbgotiablb  Instruments,  16, 17. 

USUEY. 
See  Trubt  Deeds,  5. 

VABIANCE. 
See  EzBOonoHS,  12,  38;  Pleadino  and  Praohoi,  t,  6w 

VENDITIONI  EXPONAS. 
See  Executions,  7. 

VENDOR  AND  VENDEE. 
L  Where,  on  Pubuo  Sale  of  Town  Lots,  it  is  in  proof  that  a  certain  lot 
extending  to  the  Tombigbee  river  was,  on  the  day  of  sale,  reserved  as  a 
depot  for  a  railroad,  which  was  to  have  its  terminus  at  tiiat  point,  sod 
the  lot  bought  by  the  defendant  and  other  lots  similarly  situated  were 
regarded  at  the  sale  as  front  business  lots,  and  consequently  brought 
higher  prices,  and  afterwards  the  railroad  was  abandoned  and  the  lot 
intended  for  the  depot  was  sold  out  in  small  lots,  covered,  at  the  time  of 
the  trial,  with  cotton-sheds,  cutting  off  from  the  river  the  lots  purchased. 
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and  making  it  *  back  Instead  of  *  front  lot,  oaosing  it  to  greatly  de- 
predate in  valne,  these  facte  wonld  jnstifj  and  require  a  eonrt  of  eqnitj 
te  resdnd  the  contract,  and  will  form  a  good  defense  to  an  action  on  a 
writing  obligatory  given  for  the  price.  And&rwn  v.  H%Uy  130. 
1  DiVBNSX  OF  Fb^vd  nr  ▲  Ck>inBAGT  oj  Sale  mat,  apart  from  and  inde- 
pendent of  any  defect  of  title,  be  made  in  an  action  for  the  prioe  of  the 
land,  although  the  defendant  has  not  been  evicted  or  disturbed  in  the 
poasession  of  hu  lot.    Id, 

X    PUBOHASKR  OF  SPJBOIFIO  TbAOT  OF  LaIIB,  EBBONBOUSLT  DESIGNATED  ON 

Subtetob's  Map  as  containing  a  certain  number  of  acres,  can  not,  in 
the  absence  of  deceit  or  fraud  on  the  part  of  the  grantor,  recover  a  pro- 
portionate part  of  the  purchase  price,  upon  discovering  tiiat  there  was  a 
less  quantity  of  land  than  that  shown  on  the  map,  although  the  land  was 
paid  for  at  so  much  per  acre.  FoarrMrti*  and  Mechanics*  B*k  v.  OalbrcutJi, 
498. 

4.   OWKEB  OF  FBEMrmW  MUST  BE  SUPPOSED  TO  BE  PeOHLIABLT  CoOKIZAXT 

OF  QuAKTiTT  OF  Lahd  fit  for  Cultivation  in  a  tract  which  he  undertakes 
to  sell  or  lease.  And  a  stranger  coming  to  buy  or  lease  has  both  a  nat- 
ural and  proper  right  to  look  to  him  for  such  information  and  to  expect 
the  truth.    MUeheU  v.  SRmmennanf  717. 

6.  When  Misbepbesentation  is  Made  bt  Yendob  as  to  the  Q0antitt 

OF  Land,  though  innocently,  the  right  pf  the  purchaser  is  to  have  what 
the  vendor  can  convey,  with  an  abatement  out  of  the  purchase  money 
for  so  much  as  the  quantity  &lls  short  of  the  representetion.  Id, 
8.  Vendee  can  not  Resist  Payment  of  Pubchase  Money,  on  ground  of 
defect  of  title,  while  he  retains  the  warranty  bond  and  continues  in  the 
possession  of  the  land.    Lynch  v.  BaaOer,  735. 

7.  In  Action  on  Pbomissoby  Note  Given  fob  Pctbohase  of  Land,  posses- 

sion of  warranty  bond  for  title  and  possession  of  the  land  afibrd  ample 
and  legal  consideration  to  entitle  the  plaintiff  to  recover,  without  r^ard 
to  title.    Id. 

Bee-CoNTBAOiB,  6;  Libnb,  2;  Spboifio  Pebfobmanoe,  1;  Tbusts  and  TBn»> 

TBE8,S-7. 

VERDICT. 
Sea  CkmnuL  Law,  88»  86,  88;  B8toppsl»  2;  Jubt  ▲»>  Jubobi,  S. 

VOID  JUDGMENTS. 
See  JuDOMENTB,  15, 17,  20i 

WAGERS. 
SeeGAMiNCu 

WAIVER. 

Baa  Jinwxnn»  9;  Jubt  and  Jubobs,  4;  MoBaoAon»  14|  Kaoofuaui 

Ibbtbuments,  14-17. 

WARRANTS. 
See  Pleading  and  Pbaohob.  3. 
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WABBANT7. 
Sauh,  8,  9;  Vmixm  avd  Y kndxi,  t,  7. 

WILLS. 

1.  STATun  LnsHDiD  TO  Opxrats  ok  Wnu  Albiast  Ezbooyid  avd  Cow- 

fUMMATED  by  the  death  of  the  teet»tor,  aa  well  aa  qimmi  fatort  wiDf, 
pwiarriWng  whait  ahall  be  deimed  a  aaffiowat  aifnlag  of  a  will,  i%  ao  fv 
aa  itia  letroapeotiTe,  aa  ezeroiae  of  judicial  power  and  tiMrelore  tmooo- 
atitational,  and  mnat  be  oonatroed  exoloaiTely  preapeotiTa.  Qraewoiyfc 
▼.  OreetumgK  SKU. 

2.  Statutb  CoyyiBMiyo  Wills  DEWEcnvEur  Euwui'^Ddoeaaotatandootht 

■ame  grocmd  aa  a  atatnte  confirmixig  defectiTe  ooaTeyaaoea,  beoame  the 
deTiaee  ia  a  ▼olonteer.    Id, 

5.  Tbtatob  Ajfixino  Mark  to  his  Namb,  WmTTnr  bt  Abothxb  without 

hia  direction,  ia  not  a  snffieient  aigning  of  a  will  nnder  a  itatBte  reqnir- 
ing  the  will  to  be  aigned  by  the  teatator  or  *'  l^  aooM  paraon  in  hia 
pretence  and  by  hia  expreaa  direction."    Id, 
4.  Mark  is  not  a  Sionaturb  at  common  law,  or  nnder  the  Pennajlfania 
statute  of  willa  of  1883.    Id. 

6.  EzPRBSS  DiRBonoN  BT  Tbstator  TO  Thibd  Pbbsob  TO  SsoN  HIS  Naxb  to 

hia  will  ia  a  aubetantiTe  part  of  the  exeontion,  nnder  the  PannsylTiDis 
statute  of  1833,  and  mnat  be  proved  expressly  or  presnn^Tsly  l^  the 
oaths  or  atteatationa  of  two  witnoaaaa.  Id, 
8.  Attestation  of  Will  by  Witnbssis  is  BinmciBNT  Pboqf  of  a  compliance 
with  the  atatnte  where,  from  death,  defect  of  memory,  or  other  canae, 
the  teatimony  of  the  witneaaea  can  not  be  had.     Id, 

7.  PosiTivB  TBsmcoNT  OF  Onb  WmcBSS  TO  Will  with  Attbbtatioh  of 

THB  Othbb,  who  has  forgotten  the  facta,  ia  snffioient  prima  /aae  eri- 
dence  of  a  compliance  with  the  statute.    Id, 

8.  Will  can  mot  bb  Sbt  Asidb  by  Court  becanae  of  ita  disapprobation  of 

the  motive  that  actuated  the  teatator,  or  of  the  diaposition  tiiat  he  makea 
of  his  property,  unleas  there  ia,  not  merely  in  the  motives,  but  in  the 
actual  disposition,  something  which  is  against  good  morale  or  agsinat 
public  policy.  TrunJmU  ▼.  Oibbons,  253. 
8.  Whbeb  Condition  Subbbqubnt  in  Dbvisb  of  Lands  is  Bad,  the  estate 
deviaed  ia  diachaxged  of  the  condition,  and  ia  absolnte  in  the  first  taker. 
Id. 

10.  Insanity  of  Testator,  if  Relied  upon  to  Defeat  Will,  must  be 
proved.    Id, 

11.  Partlal  Insanity  of  Testator  may  Intaudatb  Will  which  is  proved  to 
have  been  the  direct  result  of  such  inaanity.  But  where  the  facta  of  the 
caae  are  aufficient  to  account  for  the  motivea  of  the  teatator  in  making 
the  diapoaition  of  his  property  that  he  doea,  there  is  no  reason  for  re- 
sorting to  the  explanation  of  monomania  or  any  other  form  of  insanity. 
Id. 

12.  Influenob  Aoquirbd  over  Testator  by  Kind  Offices,  or  even  by  per- 
suasion unconnected  with  f  rand  or  contrivaooe,  ia  not  snob  undue  infla* 
enoe  aa  will  invalidate  a  will.    Id, 
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IS.  CoKYTscoio  Ctxdikcb  of  Uki>uk  laymoci,  ter,  or  oonitnJnt  In  th« 
making  of  m  will  b  neowiiry  to  be  tibown  to  o^arttnow  H.  Woodward 
▼.  Jame$,  649. 

14.  UvDUX  IVTLUKNCB  TO  AvoiD  Wiix  mnst  be  eobh  m,  in  tome  degree,  to 
deetroy  free  agency,  and  the  burden  of  pfoof  is  oo  the  party  who  aUegee 
the  nndne  infhienoe.    Jd, 

15.  Eyidbxcb  ov  Ukduk  iKVLUBycE.— The  fact  that  the  testator  willed  his 
property  to  his  son,  who  had  great  influence  with  him,  and  gaye  nothing 
to  his  daughter,  is  not  of  itself  sufficient  eridenoe  to  establish  undue  in- 
fiuence.    Id, 

10.  Whxbb  Name  astd  DiacBiPTioif  iir  Dbvisb  Akswsb  c?  Samk  Dig&kx  to 
Each  of  Two  Objiots,  the  intention  is  a  pure  question  of  laot,  and  does 
not  depend  in  any  degree  on  legal  direction.  Btow^fiM  v.  Brawf\/ield, 
590. 

17.  To  Remove  Latent  Ambiocitt  ix  Will,  acts  and  declarations  of  a  testa- 
tor in  respect  to  the  thing  given  are  admissible;  also,  the  relative  amount 
of  advancements,  and  the  diflerenoes  in  value  of  portions  of  land  de- 
vised to  children,  are  proper  subjects  for  consideration.    Id. 

16.  Subse()ubnt  CoNDinox,  in  General  Restraint  of  Marriage,  when  an* 
nexed  to  a  devise  of  land,  is  not  void,  for  reasons  of  public  policy,  al- 
though when  annexed  to  a  legacy  the  rule  is  otherwise.  ComnumwealA 
V.  Stcmffer,  489. 

10.  Revocation  of  Will  must  be  Shown  by  Some  Overt  Act  apparent  in  an* 

other  writing  or  on  the  paper  itself,  and  can  not  be  established  by  parol 

proof  merely.     Hiae  v.  lyncher,  383. 
to.  Where  One  Ordered  by  Testator  to  Burn  Will  Deceives  Him  by 

pretending  to  bum  it,  while  it  is  in  fact  preserved,  there  is  no  revocation. 

Id. 

See  Dbbds,  12;  Dower,  1;  Tender. 

WITNESSES. 

1.  Persons  of  Skill  are  Permitted  to  Give  their  Opinions  in  Evidence 
on  questions  of  science  or  trade,  on  the  ground  that  they  are  conversant 
with  the  business  to  which  they  are  called  to  testify,  and  have,  there> 
fore,  peculiar  knowledge  concerning  it.    Sibea  v.  Pome,  389. 

t.  Persons  Who  have  Owned,  Commanded,  and  Repaired  Vessels  are, 
although  not  ship-carpenters,  competent  to  testify  as  to  the  difference 
between  the  value  of  a  vessel  repaired  in  a  certain  way,  and  her  value 
had  she  been  repaired  in  the  manner  called  for  by  the  contract  under 
which  the  repairs  were  made.    Id. 

S.  Testimony  of  a  Witness  Who  has  Remained  in  the  Court-room  after 
an  order  directing  all  witnesses  to  withdraw  from  the  room  may  be  re- 
ceived at  the  discretion  of  the  trial  judge.    Laugldin  v.  StaU^  444. 

4  Statute  Providing  that  where  Party  will  Make  Oath  that  He  has 
Ko  Other  Evidence  than  his  own  oath  to  establish  a  material  fact  he 
may  testify  himself  touching  such  fact,  contemplates  that  the  party  pro- 
posing to  testify  in  his  own  case  shall,  in  his  preliminary  examination 
touching  Ids  right  to  do  so,  state  the  fact  or  facts  to  which  he  proposes 
to  testify.     Cnmer  v.  Kirher,  724. 

See  Jury  and  Jurors^  2;  Wnu,  fr-7. 
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W0BD6  Ain>  PHRASE8. 
8m  Gim,  8,  5;  JuDOMBirxB,  14. 

WBTTS  OF  ASSISTAKCB. 
Wmm  OF  AauHAMcat  cuur  vor  RmamjkXLT  bb  Jmumd  at  Ivotavob  ot 
Om  HOT  Pabst  to  th«  oanse;  the  porchater  at  oommiwiootr's  sale 
can  only  prooeed  by  getting  the  yendor  to  make  applicatioD  for  the  pro- 
oe«;  aod  he  has  no  right  of  appeal  on  the  refonl  of  the  ohanoellnr  tm 
fSiBt  hit  i^iOioation  for  a  writ  of  ■irirtanoe.     IFiliofi  ▼.  Poft,  15L 

WRITS  OF  EBBOR. 

15;  PuUDOrO  AMD  PtUOfUB.  tL 


Digitized  by 


Google 


Digitized  by 


Google 


> 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


NOTES 

ON  THE 

AMERICAN  DECISIONS. 


i 


CASES  IN  51  AM.   DEO. 


51  AM.  DEC.  41,  WHEEIiEB  t.  EARIj£,  5  OUSH.  81. 
Breach  of  restrlctlTe  ooTenants  in  lease. 

Cited  in  West  Shore  R.  Co.  v.  Wenner,  70  N.  J.  L.  233,  103  A.  S.  R.  801,  67 
Atl.  408,  1  A.  &  £.  Ann.  Ca«.  790,  holding  transfer  of  lease  in  violation  of 
covenant,  "failure  to  perform"  within  clause  providing  for  forfeiture. 
—  As  to  use  of  premises. 

Cited  in  Miller  v.  Prescott,  163  Mass.  12,  47  A.  S.  R.  434,  39  N.  E.  409,  holding 
lessee's  covenant  not  to  make  or  suffer  unlawful  use  of  premises,  broken  by  un- 
lawful use  by  subtenant. 

Cited  in  reference  note  in  47  A.  S.  R.  436,  on  effect  of  unlawful  use  of  premises 
by  sublessee. 

Distinguished  in  Granite  Bldg.  Corp.  v.  Greene,  25  R.  I.  586,  57  Atl.  649,  hold- 
ing lease  not  forfeited  by  act  of  subtenant  in  violation  of  restriction  in  lease, 
unless  lessee  undertook  to  prevent  obnoxious  act. 

51  AM.  DEC.  44,  JORDAN  v.  FALIj  RIVER  R.  CO.  5  CUSH.  69« 
Baggage  man  as  agent  of  company. 

Cited  in  Ouimit  v.  Henshaw,  36  Vt  606,  84  A.  D.  646,  holding  that  passenger 
has  right  to  regard  man  handling  baggage  as  agent  of  company. 
liiability  of  carrier  for  loss  of  pasenger's  effects  —  Baggage  generally. 

Cited  in  Indianapolis  &  C.  R.  Co.  v.  Cox,  29  Ind.  360,  95  A.  D.  640,  holding  car- 
rier liable  for  lost  baggage,  although  no  distinct  price  paid  for  its  transporta- 
tion; Warner  v.  Burlington  &  M.  River  R.  Co.  22  Iowa,  166,  92  A.  D.  398,  hold- 
ing railroad  company  undertaking  to  send  passenger's  baggage  by  subsequent 
train,  liable  for  its  loss;  Doyle  v.  Riser,  6  Ind.  242,  holding  carrier's  liability 
limited  to  reasonable  articles  of  baggage  necessary  for  traveler's  convenience. 

Cited  in  reference  note  in  66  A.  D.  470,  487,  on  liability  of  carrier  of  pas- 
sengers for  baggage. 
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—  Samples. 

Cited  in  Stimson  v.  Connecticut  River  E.  Co.  98  Mass.  83,  93  A.  D.  140,  hold- 
ing carrier  not  liable  for  loss  of  samples  checked  as  ordinary  baggage. 

—  Money. 

Cited  in  St.  Louis  S.  \V.  R.  Co.  v.  Berry,  60  Ark.  433,  46  A.  S.  R.  212,  28 
L.R.A.  601,  30  S.  W.  764,  holding  carrier  Ijable  for  loss  of  money  shipped  aa 
I^Agg&g^i  when  not  in  excess  of  necessary  or  usual  amount;  Dun  lap  v.  Interna- 
tional S.  B.  Co.  98  Mass.  371,  holding  carrier's  liability  for  loss  of  valise  con- 
taining money,  limited  to  sum  necessary  to  defray  traveling  expenses;  Hickox 
V.  Naugatuck  R.  Co.  31  Conn.  281,  83  A.  D.  143,  holding  carrier  liable  for  loss  of 
money  intended  for  passenger's  expenses  and  personal  use  and  contained  in  trunk 
received  for  transportation,  but  not  checked;  Merrill  v.  Grinnell,  30  N.  Y.  594, 
holding  ocean  carrier  liable  for  loss  of  $800  contained  in  passenger's  trunk;  Ab- 
bott v.  Bradstreet,  65  Me.  630,  denying  liability  of  owners  of  steamboat  for 
money  stolen  from  pocket  of  passenger  by  some  person  unknown;  International 
Trust  Co.  V.  Williams,  183  Mass.  173,  66  N.  £.  798,  holding  money  intended  for 
business  purposes,  but  stolen  by  porter  of  parlor  car,  not  baggage  for  which  com- 
pany liable;  Dunlap  v.  International  8.  B.  Co.  98  Mass.  371,  holding  carrier  not 
liable  for  loss  of  money  placed  by  one  passenger  in  valise  of  another. 

Cited  in  reference  note  in  46  A.  D.  666,  as  to  how  much  money  is  baggage. 

Cited  in  notes  in  71  A.  D.  161;  99  A.  S.  R.  348,  349, — on  money  as  baggage. 
— -  Bonds. 

Cited  in  Weeks  v.  New  York,  N.  H.  &  H.  R.  Co.  9  Hun,  669,  holding  carrier 
not  liable  for  loss  by  robbery  of  bonds  in  passenger's  possession. 

—  Jewelry. 

Cited  in  McKee  v.  Owen,  16  Mich.  115,  on- liability  of  lake  carrier  for  money 
and  jewelry  stolen  at  nigh*t  from  passenger's  stateroom;  Humphreys  v.  Perry, 
148  U.  S.  627,  37  L.  ed.  687,  13  Sup.  Ct.  Rep.  711,  holding  carrier  not  liable 
for  loss  of  stock  of  jewelry  contained  in  trunk  checked  as  ordinary  baggage; 
Ailing  V.  Boston  &  A.  R.  Co.  126  Mass.  121,  30  A.  R.  667,  holding  carrier  not 
liable  for  loss  of  jewelry  contained  in  sample  trunk  checked  as  baggage;  Michi- 
gan C\  R.  Co.  V.  Garrow,  73  111.  348,  24  A.  R.  248,  holding  carrier  not  liable, 
in  absence  of  gross  negligence,  for  loss  of  diamonds  and  costly  jewelry  contained 
in  trunk  checked  as  ordinary  baggage. 
What  constitutes   baggage. 

Cited  in  United  States  v.  The  Anna,  Fed.  Cas.  No.  14,457;  Smith  v.  Boston 
&  M.  R.  Co.  44  N.  H.  326;  Oakes  v.  Northern  P.  R.  Co.  20  Or.  392,  23  A.  S.  R. 
126,  12  L.R.A.  318,  26  Pac.  230;  Mississippi  C.  R.  Co.  v.  Kennedy,  41  Miss.  671,— 
holding  that  baggage  consists  of  articles  of  necessity  or  convenience  for  pas- 
senger's use,  but  not  merchandise  or  other  valuables;  Davis  v.  Cayuga  &  8.  R.  Co. 
10  How.  Pr.  330,  holding  gun  and  tools  of  passenger's  trade,  included  in  term 
•baggage;"  Choctaw,  O.  &  G.  R.  Co.  v.  Twirtz,  13  Okla.  411,  73  Pac.  941,  holding 
butcher's  tools  not  baggage  for  which  carrier  liable;  Collins  v.  Boston  &  M.  K. 
Co.  10  Cush.  606,  holding  shoes  intended  as  articles  of  merchandise,  not  bag- 
gage; Pfister  V.  Central  P.  R.  Co.  70  Cal.  169,  69  A.  R.  404,  11  Pac.  686,  holding 
money  intended  for  transportation,  and  not  for  passenger's  use  while  traveling, 
not  luggage. 

Cited  in  notes  in  56  A.  D.  470,  487;  11  L.R.A.  769, — on  what  constitutes  bag- 
gage; 99  A.  S.  R.  347,  on  what  baggage  includes;  71  A.  D.  169,  on  what  is  bap 
gage  to  which  passenger  is  entitled. 
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Question  for  Jury  as  to  hmggtige. 

Cited  in  Root  v.  New  York  C.  Sleeping  Car  Co.  28  Mo.  App.  199,  holding  rea- 
sonable amount  of  baggage  or  money  for  traveling  expenses  for  traveler,  question 
for  jury. 

liiability  of  connecting  carriers. 

Cited  in  reference  notes  in  59  A.  D.  450,  on  liability  of  connecting  carriers  for 
loss  or  injury  to  goods;  55  A.  D.  45,  on  carrier's  responsibilities  for  acts  of  agent 
of  another  line  on  whose  road  it  is  running. 

Validity  of  carrler*s  contract  to  transport  beyond  its  line. 

Cited  in  Fatman  v.  Cincinnati,  H.  &  D.  R.  Co.  2  Disney  (Ohio),  248;  Noyes 
V.  Rutland  &  B.  R.  Co.  27  Vt.  110, — upholding  validity  of  contract  by  carrier- 
to  carry  beyond  Hmits  of  its  own  road. 

liiability  of  innlceeper. 

Distinguished  in  Berkshire  Woolen  Co.  v.  Proctor,  7  Cush.  417,  holding  liabil- 
ity of  innkeeper  for  safety  of  money  of  guest,  not  limited  to  ordinary  traveling 
expenses. 

Reasonableness  of  rule  of  express  company. 

Cited  in  Alsop  v.  Southern  Exp.  Co.  104  N.  C.  278,  6  L.R.A.  271,  10  S.  E.  297^ 
holding  rule  of  express  company  not  to  receive  money  for  transportation  after 
departure  of  last  train  for  day,  unreasonable. 

Proof  of  amount  of  goods  stolen. 

Cited  in  Taylor  v.  Monnot,  1  Abb.  Pr.  326,  4  Duer,  116,  holding  guest  at  inn» 
whose   portmanteau  was  rifled,  competent  witness  to   prove  its  contents. 

51  AM.  DEC.  48,  TEBBETTS  ▼.  PICKERING,  5  CUSH.   83. 

Proof  of  items  not  specified  nnder  count. 

Cited  in  Currier  v.  Boston  &  M.  R.  Co.  31  N.  H.  209,  holding  evidence  of  items, 
of  claim  specified  under  one  count,  admissible  under  another  in  which  they  are 
not  specified. 

Cited  in  reference  note  in  55  A.  D.  581,  on  causes  of  action  admissible  under 
count  for  money  had  and  received. 

Cited  in  notes  in  52  A.  D.  756;  57  A.  D.  310, — on  admissibility  of  note,  bill,  etc.,. 
under  count  for  money  had  and  received;  62  A.  D.  119,  as  to  when  variance  be- 
tween allegation  and  proof  is  material. 

Extent  of  review  on  appeal.  • 

Cited  in  Bond  v.  Bond,  7  Allen,  1,  holding  that  on  exceptions  no  objections  can, 
be  considered  unless  raised  and  passed  on  at  trial. 
Right  to  .recover  on  original  undertaking  when  note  is  nnavalling. 

Cited  in  reference  note  in  51  A.  D.  73,  on  payee's  right  to  recover  on  originaF 
consideration  when  note  is  unavailing. 
Right  to  bill  of  particulars. 

Cited  in  Com.  v.  Maize,  3  Legal  Chron.  29,  7  Legal  Gaz.  199,  holding  that  court 
may  direct  bill  of  particulars  to  be  furnished  defendant  before  plea  to  indictment ;. 
Whitehouse  v.  Schalck,  5  W.  N.  C.  122,  ordering  bill  of  particulars  applied  for 
before  answer  in  contested  election  proceeding;  Vila  v.  Weston,  33  Conn.  42, 
holding,  in  suit  on  note  declared  upon  specially,  plaintiff  not  entitled  to  biU 
of  particulars. 
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Operation  of  Insolvent  laws  as  against  foreign  creditors. 

Cited  in  Wilson  y.  Matthews,  32  Ala.  332,  holding  foreign  creditors,  as  a  general 
rule,  not  bound  by  insolvent  laws. 
—  Effect  of  discharge. 

Cited  in  Poe  v.  Duck,  5  Md.  1;  Anderson  t.  Wheeler,  25  Conn.  603, — ^holding 
that  discharge  under  insolvent  law  of  state  operates  only  on  contracts  made 
between  its  own  citizens;  Brighton  Market  Bank  v.  Merick,  11  Mich.  405,  hold- 
ing contract  with  nonresident,  not  discharged,  unless  he  has  submitted  his  in- 
terests to  action  of  insolvency  court. 

Cited  in  reference  notes  in  54  A.  D.  716,  on  effect  of  discharge  under  foreign 
bankrupt  law;  43  A.  D.  454;  54  A.  D.  723,-~on  effect  of  discharge  under  state 
insolvent  laws  upon  nonresident  creditors;  73  A.  D.  676,  on  discharge  in  in- 
solvency as  not  affecting  nonresidents. 

51  AM.  DEC.  51,  WOODBURY  T.  PERKINS,  5  CUSH.  86. 
Discharge  In  bankruptcy  or  Insolvency  as  affecting  Judgment 

Cited  in  Re  Gallison,  2  Low.  Dec.  72,  Fed.  Cas.  No.  5,203,  holding  judgment 
obtained  pending  bankrupt  proceedings,  not  affected  by  discharge;  Bowen  v. 
Eichel,  91  Ind.  22,  46  A.  R.  574;  Boynton  v.  Ball,  106  111.  627,--holding  bank- 
rupt failing  to  procure  stay  of  pending  suit,  not  released,  by  final  discharge, 
from  judgment  recovered  therein;  Faxon  v.  Baxter,  11  Cush.  35,  holding  that 
discharge  under  insolvency  laws  does  not  discharge  a  judgment  which  was 
not  provable  against  estate;  Bradford  v.  Rice,  102  Mass.  472,  3  A.  R.  483, 
holding  discharge  no  defense  to  judgment  recovered  pending  proceedings  in 
bankruptcy  on  debt  provable  in  bankruptcy;  Short  t.  Hill,  15  Phila.  34,  38 
Phi  la.  Leg.  Int.  260,  holding  discharge  in  bankruptcy,  defense  to  action  upon 
judgment  obtained  in  suit  pending  when  petition  in  bankruptcy  filed;  Pauley 
V.  Cauthom,  101  Ind.  01,  holding  that  discharge  in  bankruptcy  releases  bank- 
rupt from  personal  liability  on  judgment,  but  does  not  relieve  his  land  from 
the  lien. 

Cited  in  reference  notes  in  73  A.  D.  677,  on  effect  of  judgment  against  in- 
solvent after  discharge;  77  A.  D.  387,  on  effect  of  reduction  of  fiduciary  debt  to 
judgment  as  to  whether  it  will  be  discharged  in  bankruptcy. 

Cited  in  notes  in  53  A.  D.  296,  as  to  whether  bankrupt's  discharge  is  bar  to 
judgments  recovered  after  petition  filed  and  before  discharge;  46  A.  R.  578, 
on  effect  of  discharge  upon  judgment  of  state  court  against  bankrupt  obtained 
after  adjudication  of  bankruptcy. 

Distinguished  in  Bennett  v.  Municipal  Justices,  16*6  Mass.  126,  44  N.  E.  121, 
holding  that  discharge  in  insolvency  exempts  from  arrest  under  judgment  re- 
covered on  provable  demand;  Haggerty  v.  Amory,  7  Allen,  458,  holding,  in  New 
York,  discharge  in  bankruptcy,  bar  to  action  on  judgment  recovered  on  debt 
contracted  before  filing  of  petition  for  discharge. 

Disapproved  in  Downer  v.  Rowell,  26  Vt.  397,  holding  that  discharge  is  bar 
to  action  on  judgment  recovered  pending  proceedings  in  bankruptcy  on  debt  due 
at  time  of  decree  in  bankruptcy. 
Effect  of  reducing  claim  to  Judgment. 

Cited  in  Handrahan  v.  Cheshire  Iron  Works,  4  Allen,  396,  holding  debt  or 
demand,  merged  in  judgment  obtained  upon  it;  Wolcott  v.  Hodge,  15  Gray,  547, 
77  A.  D.  381,  holding  fiduciary  character  of  claim  against  bankrupt,  lost  if  re- 
duced to  judgment;  Oilman  y.  Cate,  63  N.  H.  278,  holding  that  reducing  debt 
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provable  in  bankruptcy  to  judgment  creates  new  debt  not  provable;  Sturtevant 
V.  Armsby  Co.  66  N.  H.  657,  49  A.  S.  R.  627,  23  Atl.  368,  holding  if  claim  re- 
duced to  judgment,  neither  it  nor  original  demand,  provable  against  estate  of 
insolvent. 
Collateral  attack  on  Judgment. 

Cited  in  note  in  23  A.  S.  R.  112,  on  collateral  attacks  upon  judgments. 

51  AM.  DEC.  54,  ROBINSON  T.  BAKER,  5  CUSH.  1S7. 

lilen  of  carrier. 

Cited  in  Clark  v.  Lowell  4b  L.  R.  Co.  9  Gray,  231;  Stevens  v.  Boston  &  W. 
R.  Corp.  8  Gray,  262, — holding  that  carrier  has  no  lien  on  property  received 
from  one  without  authority  to  ship. 

Cited  in  reference  notes  in  66  A.  D.  546,  on  carrier's  lien;  79  A.  D.  368; 
14  A.  S.  R.  411, — on  lien  of  carrier  for  freight  charges. 

Cited  in  notes  in  5  £.  R.  C.  283,  on  lien  of  carrier  for  freight;  12  L.R.A.(N.S.) 
255,  on  carrier's  du<y  to  recognize  demands  of  stranger  on  property  delivered 
to  it  for  transportation;  16  E.  R.  C.  112,  on  lien  of  common  carrier  receiving 
g^oods  from  wrongdoer;  40  A.  D.  44,  on  right  of  carrier  to  detain  goods  against 
owner,  where  possession  was  not  received  from  him;  70  L.R.A.  369,  on  what 
contracts  will  support  maritime  lien  for  freight;  21  L.R.A.  118,  on  payment 
or  tender  of  freight  charges  as  condition  precedent  to  an  action  of  trover  against 
a  carrier. 

—  Wrong  route. 

Cited  in  Marsh  v.  Union  P.  R.  Co.  3  McCrary,  236,  9  Fed.  873,  holding  that 
carrier  has  no  lien  for  freight  money,  where  goods  are  sent,  not  according  to 
contract  with  owner,  but  by  some  other  route;  Denver  &  R.  G.  R.  Co.  v.  Hill, 
13  Colo.  35,  4  L.R»^.  376,  21  Pac.  914,  holding  that  carrier  accepting  from  con- 
necting carrier  goods  directed  to  be  sent  over  rival  road  has  no  lien  for  its  own 
charges  or  those  advanced  to  connecting  carrier;  Whitney  v.  Beckford,  105  Mass. 
267,  holding  freight  charges,  valid  lien  on  property  shipped  by  agent  by 
route  not  intended  or  to  wrong  place. 

—  Back  charges. 

Distinguished  in  Briggs  v.  Boston  &  L.  R.  Co.  6  Allen,  246,  83  A.  D.  626,  hold- 
ing carrier  entitled  to  lien  for  freight  earned  and  charges  advanced  to  preced- 
ing carrier;  Berry  Coal  &  Coke  Co.  v.  Chicago,  P.  &  St..L.  R.  Co.  116  Mo.  App. 
214,  92  S.  W.  714,  holding  final  carrier  paying  claim  of  preceding  carrier  for 
general  average,  entitled  to  retain  goods  for  reimbursement. 

—  Effect  of  agr«^ment  between  shipper  and  initial  carrier. 
Distinguished   in  Somner  v.   Southern  R.  Asso.   7   Baxt.  345,  32  A.  R.  565, 

holding  agreement  as  to  freight  charges  between  shipper  and  initial  carrier,  not 
binding  on  subsequent  carriers;  Wells  v.  Thomas,  27  Mo.  17,  72  A.  D.  228, 
holding  lien  of  final  carrier  for  charges,  not  affected  by  contract  as  to  freight 
made  with  initial  carrier  by  shipper;  Schneider  v.  Evans,  25  Wis.  241,  3  A.  R. 
56,  holding  that  final  carrier  has  lien  for  freight  earned  and  back  charges  paid, 
•  although  exceeding  amount  stipulated  between  shipper  and  initial  carrier. 

—  Partial  prepayment  of  charges. 

Cited  in  Travis  v.  Thompson,  37  Barb.  236,  denying  lien  of  final  carrier  pay- 
ing previous  charges  for  portion  of  them  paid  by  shipper  to  initial  carrier. 
Distinguished  in  Crossman  v.  New  York  &  N.  E.  R.  Co.  149  Mass.  196,  14  A. 
Am.  Dec.  Vol.  VII.— 62. 
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S.  R.  408,  3  Ii.R.A.  766,  21  N.  E.  367,  holding  that  laat  carrier  may  claim  lien 
for  balance  of  freight  which  was  not  paid  in  full  at  regular  rates. 

—  Validity  of  carrier's  lien  as  against  chattel  mortgage. 

Cited  in  Owen  v.  Burlington,  C.  R.  &  N.  R.  Co.  11  S.  D.  153,  74  A-  S.  R.  786, 
70  N.  W.  302,  holding  lien  for  freight  charges,  inferior  to  lien  of  chattel  mortr 
gage  of  which  carrier  had  notice. 
Agistor's  lien* 

Cited  in  Lowe  v.  Woods,  100  Cal.  408,  38  A.  S.  R.  301,  34  Pac.  959,  denying 
right  of  livery-stable  keeper  to  agistor's  lien  for  keeping  of  horse  left  with  him 
'  by  one  in  possession  under  conditional  sale. 

Cited  in  reference  note  in  38  A.  S.  R.  305,  on  lien  of  agistors  and  livery- 
stable  keepers. 

—  Validity  as  against  chattel  mortgage. 

Cited  in  Sargent  v.  Usher,  55  N.  H.  287,  20  A.  R.  208,  holding  lien  of  chattel 
mortgage   of   horses,    superior   to   that   of   agistor   with   whom    horses  left  by 
mortgagor;   Charles  v.  Neigelson,  15  111.  App.  17,  holding  chattel  mortgage  on 
horse,  gig,  and  harness,  superior  to  lien  of  livery-stable  keeper. 
Innkeeper's  lien. 

Cited  in  McClain  t.  Williams,  11  S.  D.  227,  74  A.  S.  R.  791,  49  L.RA.  610, 
76  N.  W.  930,  holding  that  no  innkeeper's  lien  exists  upon  property  of  thin^ 
person  brought  to  inn  by  guest;  Torrey  v.  McClellan,  17  Tex.  Civ.  App.  371,  43 
S.  W.  64,  holding  innkeeper  not  entitled  to  lien  upon  drummer's  samples  owned 
by  latter's  employer. 
Lien  for  repairs. 

Distinguished  in  White  v.  Smith,  44  N.  J.  L.  105,  43  A.  R.  347,  upholding 
lien  for  repairs  to  wagon  left  with  wheelwright  by  husband,  but  owned  by  wife. 
liien  for  storage. 

Cited  in  Storms  v.  Smith,  137  Mass.  201,  holding  mortgagee  of  chattels  left 
by  mortgagor  with  third  person  for  storage,  not  liable  for  storage  charges. 
liien  of  warehouseman. 

Cited    in   State   v.   Intoxicating  Liquors,   50   Me.   506,   holding  that    lien  of 
warehouseman  will  not  prevent  forfeiture  of  intoxicating  liquors  intended  for 
sale  in  violation  of  law. 
Equitable  lien. 

Cited  in   Fowler  v.  Parsons,  143  Mass.  401,  9  N.  E.  799,  holding  that  con- 
signee paying  duties  acquires  equitable  lien  against  claimant  purposely  waiting 
until  duties  were  paid  before  replevying  goods. 
t>n  what  right  or  title  lien  operates. 

Cited  in  Booker  v.  Jones,  55  Ala.  266,  holding  that  lien  of  factor  or  carrier 
operates  only  on  right  or  title  of  those  with  whom  they  deal. 
Validity  of  limitation  of  liability  in  shipping  receipt. 

Distinguished  in  Bates  v.  Weir,  121  App.  Div.  275,  105  N.  Y.  Supp.  785,  hold- 
ing consignee  and  owner  of  valuable  property  sent  by  express,  bound  by  limita- 
tion of  liability  in  shipping  receipt 

Succeeding  carrier  as  agent  of  initial  carrier. 

Cited  in  Moses  v.  Port  Townsend  Southern  R.  Co.  5  Wash.  595,  32  Pac.  488 
(dissenting  opinion),  on  succeeding  carrier  as  agent  of  initial  carrier  receiv- 
ing pay  for  through  transportation. 
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Duty  of  carrier  to  'afford  connecting:  carrier  reasonable  facilities. 

Cited  in  Denver  &  N.  O.  R.  Co.  v.  Atchison,  T.  A  S.  F.  R.  Co.  4  McCrary,  325, 
15  Fed.  660,  requiring  railroad  company  to  afford  connecting  carrier  reasonable 
facilities  for  exchange  of  passengers  and  freight. 
Power  of  trespasser  to  pass  title. 

Cited  in  Caldwell  v.  Bartlett,  3  Duer,  341,  holding  that  trespasser  taking  goods 
without  owner's  consent  cannot  vest  title  in  even  bona  fide  purchaser.  ■ 

51  AM.  DEC.  59,  MEXIiEDGE:  ▼.  BOSTON  IRON  CO.  5  CUSH.   158. 
Acceptance  of  negotiable  instrument  as  payment. 

Cited  in  Bantz  v.  Basnett,  12  W.  Va.  772  (dissenting  opinion),  on  check  or 
note  as  payment;  0*Conner  v.  Hurley,  147  Mass.  145,  16  N.  E.  764,  holding  ac- 
ceptance of  note  and  mortgage  by  contractor,  satisfaction  of  original  agreement 
between  parties;  Pecker  v.  Kennison,  46  N.  H.  488,  holding  that  acceptance  6f 
invalid  note  does  not  discharge  debt;  Montgomery  v.  Forbes,  148  Mass.  240,  19  -K. 
E.  342,  holding  purchaser  of  goods  giving  void  notes  of  defectively  organized  cor- 
poration, liable  on  original  contract;  Atkinson  v.  Minot,  75  Me.  189,  holding 
worthless  personal  note  of  town  treasurer  accepted  as  evidence  of  .town's  iti- 
debtedness,  not  payment;  Strang  v.  Hirst,  61  Me.  9,  holding  debt  not  extin- 
guished by  unaccepted  bill  of  exchange,  unless  parties  so  agree;  Green  v.  Rus- 
sell, 132  Mass.  536,  holding  that  whether  acceptance  of  a  note  extinguishes  pre- 
existing debt  depends  ux>on  intent  of  parties. 

Cited  in  reference  notes  in  55  A.  D.  710,  as  to  when  note  is  deemed  a  payment; 
56  A.  D.  61,  as  to  when  note  is  paymeqt  of  pre-existing  debt;  56  A.  D.  662,  681, 
on  negotiable  instrument  as  payment  of  pre-existing  debt;  64  A.  D.  296;  1  A. 
S.  R.  288,— on  note  given  for  simple  contract  debt  as  prima  facie  evidence  of 
payment;  87  A.  D.  570,  as  to  whether  giving  of  note,  check,  etc.,  is  payment  of 
debt;  64  A.  D.  296,  on  discharge  of  debt  by  presumption  of  payment  from  giving 
note  for  pre-existing  debt. 

Cited  in  notes  in  61  A.  D.  506,  as  to  when  giving  note  is  considered  pay-- 
ment  of  debt;  11  A.  D.  54,  on  presumption  of  payment  from  acceptance  of 
promissory  note. 

Distinguished  in  Wyman  v.  Fabens,  111  Mass.  77,  holding  acceptance  of  re- 
newal note,  payment  and  satisfaction  of  previous  note. 
Rebutting  presumption  of  payment. 

Cited  in  Paine  v.  Dwinel,  53  Me.  52,  87  A.  D.  533,  holding  acceptance  payable 
to  order,  prima  facie  evidence  of  payment;  Bunker  v.  Barron,  79  Me.  62,  1  A.. 
S.  R.  282,  8  Atl.  253;  Tozier  v.  Crafts,  123  Mass.  480,— holding  that  presump- 
tion of  payment  arising  from  acceptance  of  notes  may  be  rebutted  by  proof  of 
contrary  intent;  Sweet  v.  James,  2  R.  I.  270,  holding  presumption  of  discharge 
of  original  debt  arising  from  acceptance  of  note,  rebutted  where  lien  is  to  be 
given  up  or  security  abandoned. 

Cited  in  reference  note  in  72  A.  D.  620,  on  rebutting  presumption  that  old 
debt  was  discharged  by  acceptance  of  negotiable  note. 
Implied  warranty  of  genuineness  of  paper  sold. 

Cited  in  notes  in  36  LJl.A.  96,  on  implied  warranty  of  genuineness  on  sale 
of  negotiable  paper;  50  A.  D.  606,  on  liability  of  seller  of  forged  note. 
Right  to  sue  on  original  debt  after  taking  note. 

Cited  in  reference  note  in  51  A.  D.  50,  on  payee's  right  to  surrender  note  and 
recover  on  original  consideration. 
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Proof  of  agency  or  capacity  in  which  person  acts. 

Cited  in  Gerber  v.  Stuart^  1  Mont.  172,  holding  capacity  in  which  person  execot- 
icg  instmment  acts,  question  of  intent,  explainable  by  evidence  aliunde;  Walker 
Y.  Popper,  2  Utah,  96,  holding  parol  evidence  admissible  to  show  ownership, 
and  transfer  by  bank  of  note  made  payable  to  its  cashi^;  Fuller  ▼.  Hooper,  3 
Gray,  334,  holding  parol  evidence  admissible  to  show  that  individual  conducted 
business  in  artificial  name;  Lay  v.  Austin,  25  Fla.  933,  7  So.  143  (dissenting 
opinion),  on  proof  of  agency  by  evidpnce  aliunde  to  uphold  defectively  executed 
instrument  as  act  of  corporation;  Baker  v.  Cotter,  45  Me.  236,  holding  testi- 
mony of  president  of  corporation,  competent  to  prove  his  agency  to  indorse. 

Cited  in  reference  notes  in  61  A.  S.  R.  459,  on  negotiable  instrument  not  in 
corporate  name;  51  A.  D.  458,  on  proof  of  authority  of  corporation's  agent  by 
parol  evidence;  84  A.  D.  313,  on  effect  of  note  signed  with  maker's  name  fol- 
lowed by  title  of  his  office;  34  A.  S.  R.  110,  on  parol  evidence  to  show  capacity 
in  which  corporate  officers  signed   negotiable  instriunepts. 

Cited  in  note  in  20  L.R.A.  708,  on  extrinsic  evidence  to  show  who  is  liable 
as  maker  of  note  in  suits  against  principal,  where  signature  is  by  agent  and 
promise  is  individual. 

Distinguished  in  Brown  t.  Parker,  7  Allen,  337,  holding  parol  evidence  in- 
admissible to  show  that  one  signing  notes  in  his  own  name  did  so  as  agent; 
Heffron  v.  Pollard,  73  Tex.  96,  15  A.  S.  R.  764,  11  S.  W.  165,  holding  parol 
evidence  inadmissible  to  show  that  one  signing  name  of  another  to  contract  as 
his  agent  intended  to  bind  himself. 
Liability  for  transaction  In  name  of  i|nother. 

Cited  in  Chandler  v.  Coe,  54  N.  H.  561,  holding  undisclosed  principals  carrying 
on  business  in  name  of  agent,  liable  for  his  contracts;  Jefferds  v.  Alvard,  151 
Mass.  94,  23  N.  E.  734,  on  acceptance  of  note  of  husband  for  fertilizers  used  on 
wife's  farm  as  precluding  suit  against  latter;  Devendorf  y.  West  Virginia  Oil 
k  Oil  Land  Co.  17  W.  Va.  135,  holding  that  person  may  make  signature  of  an- 
other his  own  by  allowing  it  to  be  used  in  the  course  of  his  business;  Graham 
v.  Eisner,  28  111.  App.  269,  holding  that  person  may  transact  business  in  name 
different  from  his  own,  and  may  sue  and  be  sued  by  such  name;  American  Pre- 
servers' Trust  V.  Taylor  Mfg.  Co.  46  Fed.  152,  holding  it  immaterial  by  what 
name  corporation  assents  to  contract,  provided  it  intends  to  become  bound. 

Distinguished  in  Bartlett  v.  Tucker,  104  Mass.  336,  6  A.  R.  240,  holding  one 
signing  notes  with  names  of  persons  he  had  no  authority  to  use  or  with  ficti- 
tious names,  not  liable  as  maker. 
liiability  of  one  signing  note  as  agent. 

Cited  in  notes  in  2  A.  D.  518,  as  to  whether  principal  or  agent  is  liable  on 
instrument  nothing  appearing  therein  as  to  agency;  4  E.  R.  C.  285,  on  personal 
liability  of  one  signing  written  instrument  as  agent. 

Distinguished  in  Williams  v.  Bobbins,  16  Gray,  77,  77  A.  D.  396,  holding  note 
signed  by  individual,  his   personal  contract,  although  word  "agent"  affixed   to 
signature. 
lilability  of  banker  on  cashier's  check. 

Cited  in   Brenner  t.   Lawrence,  27  Misc.   755,   58  N.  T.   Supp.   769,   holding 
bankers  liable  on  cashier's  check  drawn  upon  them  by  their  cashier  by  their 
direction. 
Authority  of  officer  or  agent  to  act  for  corporation. 

Cited  in  Jones  v.  Williams,  139  Mo.  1,  61  A.  S.  R.  436,  37  L.R^.  682,  99 
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S.  W.  486,  holding  corporation  bound  by  contract  of  officer,  although  his  au» 
thority  not  recited,  nor  his  official  designi>tion  added  to  his  signature;  White- 
head V.  O'Sullivan,  12  Misc.  677,  33  N.  \.  Supp.  1098,  holding  formal  act  oi 
trustees  of  corporation,  not  absolutely  esf^cntial  to  validity  of  corporate  con- 
tract; Topping  V.  Bickford,  4  Allen,  120,  holding  proof  of  note  of  directors,  un- 
necessary, where  president  authorized  to  transfer  notes  of  corporation  by  in- 
dorsement. 

Cited  in  reference  notes  in  87  A.  D.  76,  as  to  whether  corporation  is  bound 
by  unauthorized  contract  of  its  officers;  63  A.  D.  339,  as  to  when  corporations 
are  bound  by  acts  of  agents  under  implied  authority;  86  A.  D.  364,  on  liability 
of  corporation  on  contract  not  formally  authorized  or  ratified  by  it;  96  A.  D. 
269,  as  to  when  corporation  and  when  its  officers  are  bound  by  instrument  for 
payment  of  money. 
«-Ratiflcatioii  by  corporatioii. 

Cited  in  Beacon  Trust  Co.  t.  Souther,  183  Mass.  413,  67  N.  E.  346,  holding 
that  indorsement  of  note  for  benefit  of  corporation  may  be  confirmed  by  acts  of 
directors;  Henderson  v.  Raymond  Syndicate,  183  Mass.  443,  67  N.  E.  427,  holding 
that  ratification  by  directors  of  sale  made  by  general  manager  ratifies  every- 
thing incidental  thereto;  Dedrick  v.  Ormsby  Land  &  Mortg.  Co.  12  S.  D.  69, 
80  N.  W.  163,  holding  that  corporation  accepting  benefit  of  contract  confirms 
authority  of  contracting  party,  and  ratifies  his  acts;  Washington  Times  Co.  v. 
Wilder,  12  App.  D.  C.  62,  holding  corporation  ratifying  the  signing  and  de- 
livery of  notes  made  for  its  benefit  by  unauthorized  person,  liable  thereon. 

Distinguished  in  Sceery  v.  Springfield,  112  Mass.  612,  holding  act  of  superin- 
tendent of  streets  in  excess  of  his  authority,  not  ratification  by  city  of  un- 
authorized contract  of  mayor. 

—  Acquiescence. 

Cited  in  Hirschmann  v.  Iron  Range  &  H.  B.  R.  Co.  97  Mich.  384,  66  N.  W. 
842,  holding  corporation  acquiescing  in  unauthorized  acts  of  agent,  bound  there- 
by; Sherman  v.  Fitch,  98  Mass.  69,  holding  that  authority  of  officer  of  corpora- 
tion to  execute  mortgage  may  be  inferred  from  long-continued  acquiescence 
of  directors;  Ford  v.  Hill,  92  Wis.  188,  63  A.  S.  R.  902,  66  N.  W.  115,  holding 
that  authority  of  president  of  corporation  to  execute  power  of  attorney  to  con- 
fess judgment  may  be  implied  from  acquiescence  of  directors. 

Cited  in  reference  note  in  91  A.  D.  637,  on  acquiescence  or  silence  of  board 
of  corporate  directors  as  ratifying  unauthorized  acts  of  agent. 

—  Estoppel. 

Cited  in  Sander.on  v.  Imperial  Underwear  Co.  15  Pa.  Dist.  R.  695,  holding 
corporation  estopped  to  deny  power  of  officers  to  execute  mortgage,  where  they 
were  authorized  to  do  so  by  consent  of  all  the  stockholders;  Wisconsin  Lumber 
Co.  V.  Greene  &  W.  Telepli.  Co.  127  Iowa,  350,  109  A.  S.  R.  387,  69  L.R.A.  968, 
101  N.  W.  742,  holdiii<;  that  corporation  accepting  stock  subscriptions  secured 
by  officers  cannot  repudiate  their  promise  to  take  back  the  stock  under  certain 
circumstances. 

Cited  in  reference  note  in  36  A.  S.  R.  186,  on  estoppel  by  unauthorized  acts  of 
corporate  ag*!nt. 
Estoppel  to  assert  individual  liabilty  of  corporate  officer. 

Cited  in  Pcanlan  v.  Keith,  102  111.  634,  40  A.  R.  624,  holding  one  obtaining 
judgment  against  corporation  on  note,  estopped  to  assert  it  was  individual  note 
of  officers  executing  it. 
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Propriety  of  Instmctloii. 

Cited  in  Dodge  v.  Emerson,  131  Mass.  467,  upholding  charge  in  which  judge 
called  attention  of  jury  to  fact  as  bearing  upon  question  which  they  were  to  de- 
cide; Com.  V.  Johnson,  188  Mass.  382,  74  N.  £.  939,  holding  that  judge  may  call 
attention  of  jury  to  eyidcnce  in  explaining  and  illustrating  the  necessity  and 
value  of  opinion  evidence. 

Cited  in  reference  notes  in  68  A.  D.  510,  on  effect  of  judge's  expression  of 
opinion  on  facta;  53  A.  D.  496,  on  right  of  court  to  refuse  to  give  abstract 
instruction;  53  A.  D.  495,  on  right  to  refuse  instructions  which  cannot  be 
fairly  inferred  from  evidence;  71  A.  D.  635,  on  impropriety  of  giving  instnic- 
tions  assuming  hypothesis  at  variance  with  facts;  59  A.  D.  80,  on  refusal  of 
instructions  assiuning  facts  not  fairly  inferable  from  the  evidence. 
Grounds  for  reversal. 

Cited  in  reference  note  in  60  A.  D.  440,  on  refusal  to  reverse  for  nonprejudicial 
errors. 

Cited  in  notes  in  51  A.  D.  294,  on  eflfect  of  immaterial  errors  of  any  kind  in 
course  of  trial;  51  A.  D.  294,  on  erroneous  instructions  which  could  not  have 
prejudiced  losing  party,  as  ground  for  reversal. 
liiabllity  of  trading  corporation. 

Cited  in  reference  notes  in  72  A.  D.  363,  on  trading  corporation  being  bound 
to  same  obligations  as  natural  person;  77  A.  D.  401,  on  power  of  partnership 
to  adopt  and  sign  instruments  in  name  other  than  its  regular  name. 

51  AM.  DEC.  75,  PEOPLE  T.  RICHARDS,  1  MICH.  216. 
l^hat  constitutes  crime  of  conspiracy. 

Cited  in  Alderman  v.  People,  4  Mich.  414,  69  A.  D.  321,  holding  that,  to  con- 
stitute an  indictable  conspiracy,  there  must  be  a  combination  of  two  or  more 
persons  to  commit  a  common-law  or  statutory  offense;  People  v.  Saunders,  25 
Mich.  110,  .holding  that  it  is  the  unlawful  conspiracy  that  constitutes  the 
crime,  and  not  acts  done  in  pursuance  of  it. 

Cited  in  reference  notes  in  32  A.  S.  R.  202,  on  conspiracy;  69  A.  D.  332;  60 
A.  S.  R.  40,— on  what  constitutes  conspiracy;  80  A.  D.  550,  on  definition  and 
nature  of  "conspiracy;**  90  A.  D.  654,  as  to  law  of  conspiracy;  4  A.  S.  R.  77, 
on  criminal  conspiracy;  56  A.  D.  655,  as  to  when  indictment  for  conspiracy  lies; 
62  A.  D.  340;  80  A.  D.  183, — on  conspiracies  to  cheat  and  defraud;  36  A.  S. 
R.  696,  on  conspiracies  injurious  to  commerce  and  trade;  46  A.  S,  R.  657,  on 
boycotting. 

Cited  in  notes  in  67  A.  S.  R.  407,  on  conspiracy;  3  A.  S.  R.  474,  on  definition 
of  "conspiracy;**  3  A.  S.  R.  475,  on  nature  of  the  offense  of  conspiracy;  3  A.  S. 
R.  475,  on  what  constitutes  indictable  conspiracy;  76  A.  D.  785,  on  boycotting 
as  criminal  conspiracy;  3  A.  S.  R.  475,  on  conspiracies  to  commit  crimes  or  to 
induce  others  to  commit  them. 
Merger  of  conspiracy  in  felony. 

Cited  in  note  in  3  A.  S.  R.  491,  on  merger  of  conspiracy  with  the  crime  to 
commit  which  the  conspiracy  was  formed. 

Distinguished  in  United  States  v.  Gardner,  42  Fed.  829,  holding  charge  of  con- 
spiracy, not  merged  in  felonious  charge  of  larceny  as  to  defendant  charged  with 
former,  but  not  latter  offense. 
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Effect  of  acquittal  of  one  conspirator. 

Cited  in  note  in  3  A.  S.  R.  492,  on  effect  of  acquittal  of  one  conspirator  where 
two  are  indicted. 
liiabilUy  for  false  pretenses. 

Cited  in  reference  note  in  25  A.  S.  R.  294,  on  liability  for  false  pretensea 
SnfBciency  of  Information  allefirin^  conspiracy* 

Cited  in  People  v.  Dyer,  79  Mich.  480,  44  N.  W.  937,  holding  that  information 
alleging  conspiracy  to  falsely  accuse  another  of  arson  charges  an  offense. 

Cited  in  notes  in  3  A.  S.  R.  480,  481,  on  general  averments  in  indictment  for 
conspiracy;  3  A.  S.  R.  482,  on  necessity  for  averment  of  agreement  or  combina- 
tion in  indictment  for  conspiracy. 
—  Necessity  of  averring  object  of  conspiracy  or  means  employed. 

Cited  in  Martens  v.  Reilly,  109  Wis.  464,  84  N.  W.  840,  holding  that  object  of 
conspiracy  must  be  averred,  if  criminal;  or  if  crime  depends  on  means  employed, 
they  must  be  alleged;  State  v.  Witherspoon,  116  Tenn.  138,  90  S.  W.  852,  hold- 
ing indictment  charging  existence  and  object  of  conspiracy,  sufficient  without  stat- 
ing means  intended  to  be  employed;  People  v.  Arnold,  46  Mich.  268,  9  N.  W.  406, 
holding  that  if  object  of  conspiracy,  unlawful,  means  intended  to  be  employed  need 
not  be  averred;  People  v.  Petheram,  64  Mich.  252,  31  N.  W.  188,  holding  that 
specific  means  to  be  employed  to  accomplish  conspiracy  need  only  be  alleged, 
when  the  combination  is  to  do  a  lawful  act  in  an  unlawful  manner;  United  States 
V.  Dennee,  3  Woods,  47,  Fed.  Cas.  No.  14,948,  holding  that  indictment  for  con- 
spiracy to  defraud  need  not  aver  the  means  agreed  upon  to  carry  the  conspiracy 
into  effect;  People  v.  Butler,  111  Mich.  483,  69  N.  W.  734,  holding  that  infor- 
mation charging  conspiracy  to  cheat  and  defraud  county  states  offense,  although 
means  by  which  defendants  conspired  not  alleged. 

Cited  in  notes  in  3  A.  S.  R.  483,  on  necessity  for  setting  forth  unlawful  object 
in  indictment  for  conspiracy;  3  A.  S.  R.  482,  on  necessity  that  indictment  for  con- 
spiracy set  out  means  by  which  object  was  to  be  accomplished. 

51  AM.  DEC.  95,  NILES  v.  HANSFORD,  1  MICH.  8S8. 
How  right  of  mortgagee  may  be  assigned. 

Cited   in   Hoffman   v.   Harrington,   33   Mich.   392;    Densmore  v.   Savage,   110 
Mich.   27,   67   N.   W.   1103, — holding  that   right  of  mortgagee  may  be   trans- 
ferred either  by  legal  or  equitable  assignment. 
—  By  quitclaim  deed. 

Cited  in   Thayer   v.  McGee,   20  Mich.    195,   holding  that  quitclaim   deed  by 
mortgagee  operates  as  assignment  of  mortgage. 
What  passes  under  assignment  of  mortgage. 

Cited  in  Lillibridge  v.  Tregent,  30  Mich.  905,  holding  tha't  assignment  of 
invalid  foreclosure  decree  transfers  mortgage  debt;  Johnstone  v.  Scott,  11  Mich. 
232,  holding  that  assignee  or  purchaser  under  mortgage  entitling  mortgagee  to 
possession  acquires  good  possessory  title  until  redemption;  Gage  v.  Sanborn,  106 
Mich.  269,  64  N.  W.  32,  holding  that  deed  and  assignment  of  mortgage  executed 
by  purchaser  on  foreclosure  passes  his  equitable  interest,  although  period  of 
redemption  not  expired. 

Cited  in  reference  note  in  83  A.  D.  224,  on  effect  of  assignment  of  mortgage  to 
pass  power  of  sale  therein. 
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Effect  of  assignment  of  mortgage. 

Cited  in  Gage  v.  Sanborn,  106  Mich.  269,  64  N.  W.  32,  holding  foreclosure  not 
annulled  by  subsequent  assignment  of  mortgage. 
Assignment  of  vendor's  Uen. 

Cited  in  reference  note  in  60  A.  D.  560,  on  right  to  assign  vendor's  lien. 
Necessity  of  recording  assignment. 

Cited  in  Miller  v.  Clark,  56  Mich.  337,  23  N.  W.  35,  holding  statutory  re- 
quirement that  assignment  of  mortgage  be  recorded,   inapplicable  where  title 
transferred  by  operation  of  law. 
Assignment  of  claim  as  abating  suit. 

Cited  in  Brown  v.  Fletcher,  140  Fed.  630,  holding  that  assignment  of  claim  in 
Huit  abates  suit. 
Conveyance  as  assignment  of  grantor's  lien. 

Cited  in  McClain  v.  Sullivan,  85  Ind.  174,  holding  that  conveyance  of  premisee 
operates  as  assignment  of  grantor's  lien  for  redemption  money. 
Power  of  sale  in  mortgage. 

Cited  in  reference  notes  in  68  A.  D.  677,  on  validity  of  mortgage  with  power 
of  sale;  93  A.  D.  112,  on  necessity  for  strictly  following  directions  in  power 
of  sale  in  mortgage. 

Cited  in  notes  ill  92  A.  S.  R.  575,  on  validity  of  powers  in  mortgages  and  trust 
deeds,  and  of  proceedings  thereunder;   92  A.  S.  R.  597,  on  effect  of  defective 
sale  under  power  in  mortgage  or  trust  deed. 
Right  to  foreclose  by  advertisement. 

Cited  in  Gage  v.  Sanborn,  106  Mich.  269,  64  N.  W.  32,  holding  foreclosure 
of  mortgage  by  advertisement,  within  statutory  powers  of  bank. 
Priority  of  mortgages. 

Distinguished  in  Kitchell  v.  Mudgett,  37  Mich.  81,  holding  that  wife,  by  join 
ing  in  mortgage  on  husband's  land,  does  not  subject  her  prior  mortgage  to  lien 
of  the  one  signed. 

Validity  of  notice. 

Cited  in  Re  Central  Irrig.  District,  117  Cal.  382,  49  Pac.  354,  holding  un- 
signed notice  of  presentation  of  petition  for  formation  of  irrigation  district,  in- 
valid; Hathaway  v.  Marquette  Cirieuit  Judge,  117  Mich.  323,  75  N.  W.  761, 
holding  that  notice  of  trial  should  be  signed  with  name  of  attorney  or  party 
giving  notice. 

Cited  in  note  in  75  A.  D.  713,  on  sulTiciency  of  notice  of  adjournment  of  sale. 

—  Of  foreclosure. 

Cited  in  Bausman  v.  Kelley,  38  Minn.  197,  8  A.  S.  R.  661,  36  X.  W.  333, 
liolding  notice  of  foreclosure  in  name  of  deceased  mortgagee,  void;  Dunning  v. 
McDonald,  54  Minn.  1,  65  N.  W.  864,  holding  notice  of  foreclosure  sale,  in- 
valid unless  signed  by  all  persons  in  interest. 

Wlio  may  maintain  ejectment. 

Distinguished  in  Kinney  v.  Harrett,  46  Mich.  87,  8  N.  W.  708,  holding  that 
guardian  cannot  maintain  ejectment  in  her  own  name,  but  must  sue  in  name  of 
wards. 

Effect  of  tenant's  attornment  to  stranger. 

Cited   in  O'Donnell  v.  Mclntyre,  37  Hun,  623,  holding  landlord's  possewios 
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not  affected  by  attornment  of  tenant  to  stranger,  unless  made  with  his  consent 

or  in  consequence  of  legal  process. 

dstoppel  of  tenant  to  deny  landlord's  title. 

Cited  in  reference  notes  in  55  A.  D.  708;  58  A.  D.  233;  61  A.  D.  641,— on 
estoppel  of  tenant  to  deny  landlord's  title;  53  A.  D.  421,  as  to  when  tenant  is 
not  estopped  to  deny  title  of  lessor. 

Cited  in  notes  in  69  A.  D.  510,  as  to  when  tenant  can  dispute  landlord's 
title;  89  A.  S.  R.  83,  on  acquisition  of  landlord's  title  by  tenant;  15  E.  R.  C. 
305,  on  right  of  tenant  to  purchase  landlord's  land  on  sale  against  latter;  53 
L.R.A.  936,  on  right  of  tenant  to  acquire  title  not  inconsistent  with  landlord's 
title  at  commencement  of  tenancy;  15  E.  R.  C.  306,  on  right  of  tenant  to  show 
that  landlord's  title  has  expired  by  operation  of  law;  89  A.  S.  R.  100,  on  effect 
of  termination  of  relation  on  estoppel  of  tenant  to  deny  landlord's  title;  . 
120  A.  S.  R.  60,  on  termination  of  landlord's  title  as  defense  in  action  for  un- 
lawful detainer. 

51  AM.  DEC.  102,  STEn^ENSON  ▼.  McREARY,  12  SMEDES  A  M.  9. 
Necessity  of  strict  compliance  witli  statute  authorizing  sale  of  decedent's 
realty. 

Cited  in  Currie  v.  Stewart,  26  Miss.  646;  Currie  v.  Stewart,  27  Miss.  52,  61 
A.  D.  500, — ^holding  that  strict  compliance  with  statute  authorizing  probate 
court  to  order  sale  of  lands  of  decedent  must  be  shown  to  render  order  and 
sale  valid;  Lum  v.  Reed,  53  Miss.  73,  holding  purchaser  of  lands  sold  under 
decree  of  probate  court,  not  affected  by  mistakes  or  informalities  in  advertise- 
ment of  sale. 

Cited  in  reference  notes  in  68  A.  D.  100,  on  requisites  of  probate  jurisdiction 
to  order  sale  of  real  estate;  79  A.  D.  SoS,  on  necessity  for  strict  compliance  witli 
statute  authorizing  sale  of  decedent's  land;  57  A.  D.  168;  58  A.  D.  503;  60  A. 
D.  755,— on  necessity  of  strict  compliance  with  statutes  authorizing  executors 
to  sell  real  estate;  94  A.  D.  317,  on  necessity  of  following  statutory  provision 
regarding  power  of  sale  of  decedent's  property;  58  A.  D.  503,  on  inability  of 
probate  court  to  order  sale  unless  its  jurisdiction  appears  upon  its  records; 
61  A.  D.  233,  on  effect  of  failure  to  give  additional  bond  at  sale  of  realty. 
Collateral  attack  on  Judgment  of  probate  court. 

Cited  in  reference  note  in  72  A.  D.  121,  as  to  when  judgment  of  probate  court 
ordering  distribution  may  be  collaterally  attacked. 
Proceed  ingrs  on  bond  of  personal  representative. 

Cited  in  reference  note  in  61  A.  D.  233,  on  proceedings  upon  executors'  and 
administrators'  bonds. 
Presumptions  arising  from  lapse  of  time. 

Cited  in  Nixon  v.  Carco,  28  Miss.  414,  holding  that  written  evidence  of  title 
will  be  presumed  in  favor  of  long  possession;  State  v.  Dickinson,  129  Mich.  221, 
88  N.  W.  621,  holding  that  grant  may  be  presumed  against  state  from  facts 
and  circumstances  in  absence  of  original  grant  or  record  of  it;  Gantt  v.  Phillips, 
23  Ala.  275,  holding  that  appointment  and  qualification  of  executrix  may  be 
presumed  after  lapse  of  time,  and  loss  of  records. 

Cited  in  reference  notes  in  80  A.  D.  118,  as  to  when  grant  will  be  presumed: 
63  A.  D.  503,  on  presumptions  in  fiivor  of  regularity  of  proceedings  on  adminis- 
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trator's  sale;  64  A.  D.  352,  on  dispensing  with  strict  proof  after  great  length 
of  time. 

What  constitutes  adverse  possession. 

Cited  in  reference  note  in  54  A.  D.  357,  on  what  constitutes  adverse  pos- 
session. 

Title  by  adverse  possession. 

Cited  in  reference  note  in  61  A.  D.  305,  on  adverse  possession  for  time  pre- 
scribed by  statute  of  limitations  as  tolling  owner's  right  of  entry  and  giving 
title. 

Necessity  of  ceremonial  marriage. 

Cited   in  Dickerson  v.  Brown,  40  Miss.  357,  holding  that  marriage  may  be 
contracted  without  formal  or  ceremonial  solemnization. 
Rigl^t  to  refuse  to  give  abstract  instruction. 

Cited  in  reference  notes  in  56  A.  D.  702,  on  refusal  to  give  abstract  instruc- 
tions as  error ;  53  A.  D.  496,  on  right  of  court  to  refuse  to  give  abstract  instruc- 
tioh;   62  A.  D.  688,  as  to  whether  correct  but  abstract  and  irrelevant  instruc- 
tions may  be  given. 
Estoppel  by  recitals  In  deeds. 

Cited  in  reference  note  in  78  A.  D.  533,  on  estoppel  of  grantor  and  privies  by 
Yecitals  in  deeds. 

Cited  in  notes  in  65  A.  D.  500;  11  E.  R.  C.  72,— on  estoppel  by  recitals  in 
deed. 

Form  and  contents  of  administrator's  deed. 

Cited  in  note  in  56  A.  D.  56,  on  form  and  contents  of  administrator's  deed. 
Enforcement  of  foreign  statute  relating  to  adverse  possession. 

Cited  in  McArthur  v.  Carrie,  32  Ala.  75,  70  A.  D.  529,  on  enforcement  of 
statute  of  another  state  relating  to  title  by  adverse  possession. 
Running  of  statute  of  limitations. 

Cited  in  North  v.  James,  61  Miss.  761,  holding  that  mere  ability  of  married 
woman  to  sue  will  not  subject  her  to  plea  of  statute  of  limitaions;  Traweek 
V.  Kelly,  60  Miss.  652,  holding  that  statute  having  once  commenced  to  run 
against  right  of  female  of  full  age  continues  to  do  so,  notwithstanding  her  sub- 
sequent marriage. 

Cited  in  reference  note  in  1  A.  S.  R.  789,  on  continuance  of  statute  of  limita- 
tions after  it  has  commenced  to  run. 

Cited  in  note"  in  11  A.  S.  R.  342,  on  effect  of  subsequent  disability  upon 
running  of  statutes  of  limitations. 

51  AM.  DEC.  115,  lilLE  v.  HOPKINS,  12  SMEDES  A  M.  299. 
Implied  warranty  of  existence  of  thing  sold  or  transferred. 

Cited  in  Lillibridge  v.  Tregent,  30  Mich.  105,  holding  that  seller  warrants 
existence  of  thing  he  assumes  to  sell,  and  for  which  he  is  paid;  Findlcy  v. 
Smith,  42  W.  Va.  299,  26  S.  E.  370,  holding  that  assignor  of  judgment,  without 
recourse,  warrants  its  existence;  Hurd  v.  Hall,  12  Wis.  113,  holding  that  as* 
signor  of  school-land  certificates  warrants  their  existence  and  validity. 

Cited  in  reference  note  in  54  A.  D.  505,  on  implied  warranty  of  title  in  sale 
of  chattels. 

Cited  in  notes  in  62  A.  D.  464,  on  implied  warranty  of  title  on  sale  of  chat^ 
tel;  78  A.  S.  K.  48,  on  implied  warranty  on  assignment  of  judgment. 
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51  AM.  DEC.   117,  LAND  v.  WILLIAMS,   12  SMEDES  A  M.  362. 
Writ  of  error  coram  nobis.  ' 

Cited  in  Adler  v.  SUte,  35  Ark.  517,  37  A.  R.  48,  holding  that  errors  of  fact 
may  be  corrected  on  writ  of  error  coram  nobis  in  circuit  court  where  judg- 
ment rendered ;  Sanders  v.  State,  85  Ind.  318,  44  'A.  R.  29,  upholding  power  of 
court  to  issue  writ  coram  nobis  to  suggest  new  fact,  which  would  have  pre- 
vented judgment,  and  is  not  otherwise  available. 

Cited  in  notes  in  91  A.  D.  194,  on  writ  of  error;  18  L.R.A.  839,  on  writ  of 
error  coram  nobis;  97  A.  S.  R.  365,  on  authority  of  courts  to  issue  writs  of 
error  coram  vobis;  97  A.  S.  R.  364,  on  difference  between  writs  of  error,  writs 
of  error  coram  nobis,  and  writs  of  error  coram  vobis. 

51  AM.  DEC.  118,  BROWN  ▼.  JOHNSON,   12  SMEDES  &  M.  898. 
Validity  of  contract  of  a^ent  in  excess  of  his  antliority. 

Cited  in  Curry  v.  Hale,  15  W.  Va.  867,  holding  that  contract  of  agent  made  in 
excess  of  his  authority  will  not  bind  principal. 

Cited  in  reference  notes  in  94  A.  D.  330,  on  liability  of  principal  for  acts  of 
agent;  56  A.  .D.  711,  on  liability  of  principal  for  acts  of  agent  outside  scope  of 
authority;  63  A.  D.  427,  on  how  far  principal  is  bound  by  acts  of  special  agent; 
4  A.  S.  R.  86,  on  invalidity  of  act  of  special  agent  exceeding  his  authority;  55 
A.  D.  204,  on  necessity' of  specially  pursuing  authority  of  special  agent. 

Cited  in  note  in  69  A.  D.  692,  on  liability  of  principal  for  agent's  acts  in  ex- 
cess of  authority. 
Dnty  and  liability  of  one  acting  for  another. 

Cited  in  reference  not^  in  62  A.  D.  758,  on  duty  and  liability  of  one  acquir- 
ing property  in  his  own  name  actually  or  ostensibly  for  the  benefit  of  another. 
Rescission  of  entire  contract. 

-Cited  in  reference  note  in  62  A.  D.  665,  on  necessity  that  rescission  of  entire 
contract  be  in  toto. 
Dnty  of  one  dealing  with  agent  to  look  to  extent  of  his  power. 

Cited  in  Kverman  v.  Hemdon,  71  Miss.  823,  15  So.  135,  holding  that  one 
dealing  with  agent  appointed  to  do  particular  act  must  see  that  act  done  is 
within  his  authority. 

Cited  in  reference  note  in  55  A.  D.  204,  on  necessity  of  person  dealing  with 
special  agent  looking  to  his  powers. 

Cited  in  note  in  88  A.  S.  R.  781,  on  duty  of  one  dealing  with  agent  to  ascer- 
tain extent  of  his  authority. 

51  AM.  DEC.   122,  McGEE  T.  METCAIiF,   12  SMEDES  &  M.   535. 
Discharge  of  surety  by  indulgence  to  principal. 

Cited  in  Wright  v.  Watt,  52  Miss.  634,  holding  that  indulgence  granted  principal 
debtor,  for  definite  time  on  valuable  consideration  without  consent  of  surety 
exonerates  latter;  Jenness  v.  Cutler,  12  Kan.  500,  holding  that  invalid  agreement 
for  extension  of  time  for  payment  of  debt  will  not  discharge  surety ;  Williams  v. 
Covilland,  10  Cal.  419;  Cox  v.  Mobile  &  G.  R.  Co.  37  Ala.  320,— holding  that 
extension  of  time  of  payment  will  not  discharge  surety  unless  valid  and  for  a 
definite  time;  Gardner  y.  Watson,  13  111.  347,  holding  that  promise  to  delay 
collection  of  debt  for  uncertain  period  will  not  discharge  surety;  Dillon  v.  Rus- 
sell, 5  Neb.  484;  Bunn  ▼.  Commercial  Bank,  98  Ga.  647,  26  S.  E.  63,— holding  that 
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extension  of  time  of  payment  of  note  for  indefinite  period  will  not  discharge 
surety. 

(  ited  in  rofercnce  notes  in  65  A.  D.  481,  on  what  will  discharge  surety;  58  A. 
D.  338,  on  surety  not  being  discharged  by  mere  forbearance;  90  A.  D.  415,  on  for- 
bearance, delay,  negligence,  or  indulgence  of  creditor  as  discharging  surety;  60 
A.  D.  332,  on  discharge  of  surety  by  binding  extension  of  time  given  to  principaL 

Cited  in  note  in  5  L.R.A.  (N.S.)  765,  on  extension  of  time  for  levying  execu- 
tion as  discharge  of  surety. 

—  By  stay  of  ezecntion. 

Cited  in  Freeland  v.  Compton,  30  Miss.  424,  holding  that  stay  of  execution 
will  not  discharge  surety,  when  not  granted  for  any  fixed  period. 

51  AM.  DEC.  124,  MATHEWS  v.  CHRISMAN,  12  SMEDES  &  M.  5f5. 
What  is  a  guaranty. 

Cited  in  reference  note  in  30  A.  S.  R.  727,  on  what  is  a  guaranty. 

Cited  in  note  in  58  A.  D.  647,  on  guaranty  by  indorsement  of  genuineness  of 
negotiable  instrument. 
When  guaranty  is  absolute. 

Cited  in  Friend  v.  Smith  Gin  Co.  59  Ark.  86,  26  S.  W.  374,  holding  guaranty 
of  punctual  payment  of  notes,  absolute  and  unconditionaL 
Necessity  of  notice  of  acceptance  to  ^narantor. 

Cited  in  Scott  v.  Myatt,  24  Ala.  489,  60  A.  D.  485,  holding  notice  of  acceptance, 
not  necessary  on  direct  promise  to  be  ''good''  for  merchandise  furnished  another. 

Cited  in  reference  notes  in  60  A.  D.  505,  as  to  when  guarantor  is  entitled  to 
notice  of  acceptance  of  guaranty;  53  A.  D.  289,  on  necessity  to  charge  guarantor 
with  notice  of  acceptance  of  guaranty  or  of  demand  on  nonpayment  by  principal. 

Cited  in  note  in  16  L.R.A.(N.S.)  365,  on  necessity  of  notice  of  acceptance 
to  bind  guarantor  in  case  of  existing  liability  of  definite  amount. 

—  Necessity  of  notice  of  nonpayment  to  guarantor. 

Cited  in  Beebe  v.  Dudley,  26  N.  H.  249,  59  A.  D.  341,  holding  notice  to  guar- 
antor, unnecessary,  where  undertaking  to  pay  is  absolute;  Simons  v.  Steele,  36 
N.  H.  73,  holding  absolute  guarantor,  liable,  although  not  notified,  if  not  injured 
by  want  of  notice;  Baker  v.  Kelly,  41  Miss.  696,  93  A.  D.  274,  holding  demand 
and  notice,  not  necessary  where  indorser  absolutely  guarantees  payment  of  note. 

Cited  in  reference  notes  in  59  A.  D.  345,  on  necessity  for  notice  of  nonpayment 
to  guarantor;  60  A.  D.  505;  70  A.  D.  237, — as  to  whether  guarantor  is  entitled  to 
notice  of  principars  default. 

Cited  in  notes  in  20  L.R.A.  257,  on  necessity  of  notice  of  default  to  bind  guar- 
antor; 20  L.R.A.  260,  on  necessity  of  notice  of  default  to  bind  guarantor  of  pur- 
chase money. 
Termination  of  gnaranty  generally. 

Cited  in  reference  notes  in  57  A.  S.  R.  286,  on  discharge  of  guarantor;  61  A. 
8.  R.  659,  on  what  constitutes,  and  mode  of  terminating,  continuing  guaranty. 

51  AM.  DEC.    128,  WHITESIDES  v.  THURLKIljIi,    12   S3fEDES  A  M. 

599. 
lilability  of  carrier. 

Cited  in  reference  notes  in  55  A.  D.  591;  62  A.  D.  128;  64  A.  D.  159,— on  lis* 
bility  of  common  carrier;  76  A.  D.  776,  on  carrier's  liability  for  losses;  57  A  D» 
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701 ;  71  A.  D.  587,— on  liability  of  common  carriers  as  insurers  except  for  act  of 
Cod  or  public  enemies;  61  A.  D.  568,  on  liability  for  damages  occasioned  by  col- 
lision of  vessels. 

.  Cited  in  note  in  5  E.  R.  C.  264,  on  carrier  as  insurer  against  all  hazards  except 
act  of  God  or  public  enemies. 

—  For  damage  by  rain. 

Cited  in  Wolfe  v.  Lacy,  30  Tex.  349;  ChevaiUier  v.  Patton,  10  Tex.  344,— holding 
carrier  not  liable  for  damage  to  cotton  by  rain,  if  shipper  notified  it  would  be 
transported  in  open  boat. 
Exemption  In  bill  of  lading  as  part  of  contract. 

Cited  in  McMillan  v.  Michigan,  S.  &  N.  I.  R.  Co.  16  Mich.  179,  93  A.  D.  208; 
Louisville  &  N.  R.  Co.  v.  Brownlee,  14  Bush.  590, — holding  exemption  embodied  in 
bill  of  lading,  part  of  contract. 
Validity  of  stipulation  exempting  carrier  from   liability. 

Cited  in  Mobile  &.  O.  R.  Co.  v.  Weiner,  49  Miss.  725,  upholding  right  of  carrier 
to  limit  his  common-law  liability  by  express  contract;  Hays  v.  Kennedy,  3  Grant, 
Cas.  361,  20  Phila.  Leg.  Int.  117  (affirming  2  Pittsb.  262),  holding  carrier  not  in 
fault  in  collision,  not  liable  under  bill  of  lading  excepting  unavoidable  dangers  of 
navigation. 

Cited  in  reference  notes  in  55  A.  D.  233,  484,  on  power  of  carrier  to  limit  his 
common-law  liability;  62  A.  D.  573,  on  power  of  common  carrier  to  limit  his 
liability  by  special  contract. 

—  From  negligence. 

Cited  in  New  York  C.  R.  Co.  v.  T^kwood,  17  Wall.  357,  21  L.  ed.  627,  holding 
stipulation  by  carrier  for  exemption  of  responsibility  for  negligence,  unreasonable; 
Bourland  v.  Itawamba  County,  60  Miss.  996;  Maslin  v.  Baltimore  &  O.  R.  Co.  14 
W.  Va.  180,  35  A.  R.  748;  Ohio  &  M.  R.  Co.  v.  Selby,  47  Ind.  471,  17  A.  R.  719,— 
denying  right  of  carrier  to  stipulate  for  exemption  of  liability  for  negligence; 
Christenaon  v.  American  Exp.  Co.  15  Minn.  270,  Gil.  208,  2  A.  R.  122,  holding  that 
exception  of  "perils  of  navigation"  does  not  excuse  carrier  negligently  running 
boat  upon  snag. 

Cited  in  notes  in  10  A.  R.  372,  on  common  carrier's  stipulation  against  his 
negligence;  4  E.  R.  C.  695,  on  right  of  carrier  to  exempt  himself  by  contract  from 
liability  for  negligence. 
Meaning  of  "dangers  of  llie  sea,"  etc. 

Cited  in  reference  notes  in  64  A.  D.  412,  on  "dangers  of  sea";  64  A.  D.  412,  on 
"dangers  of  the  river"  as  including  loss  by  collision;  63  A.  D.  585,  on  what  con- 
stitutes ''dangers  of  river,"  "perils  of  sea,"  etc. 

51  AM.  DEC.    130,  ANDERSON  v.  HILL,    12   SMEDES  &  M.   670. 
Fraud  or  defect  in  title  as  defense  to  suit  for  purchase  money. 

Cited  in  Johnson  v.  Jones,  13  Smedes  &  M.  580,  holding  that  vendee  in  posses- 
sion may  defend  suit  on  purchase-money  note  for  any  fraud  in  contract  of  sale, 
independent  of  defect  in  title;  Harris  v.  Ransom,  24  Miss.  504,  holding  that  vendee 
of  land  cannot  defend  suit  on  purchase -money  note  on  ground  of  defect  in  title, 
in  absence  of  eviction. 

Cited  in  reference  note  in  61  A.  D.  539,  as  to  when  vendee  is  relieved  in  equity 
on  ground  of  vendor's  fraud. 

Cited  in  note  in  35  A.  D.  427,  on  fraudulent  representations. 
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liimbiUty  of  Tendor  to  action  tor  deceit. 

Cited  in  Henderson  v.  Henshall,  4  C.  C.  A.  362,  7  U.  S.  App.  544,  54  Fed.  320, 
holding  vendor  misrepresenting  quantity  of  land  cleared,  fenced,  and  planted, 
liable  in  action  for  deceit;  Vamer  v.  Carson,  59  Tex.  303,  holding  misrepreflenta- 
tions  of  value,  matters  of  opinion  not  entitling  those  deceived  to  relief. 
Fraud  in  obtainini^  note  as  defense. 

Cited  in  reference  note  in  41  A.  D.  589,  on  right  to  set  up  fraud  in  obtaining 
promissory  note  as  defense  to  action  thereon  by  payee. 

Objections  and  exceptions  to  instruction. 

Cited  in  Jones  v.  Van  Patten,  3  Ind.  107;  Godwin  v.  Bryan,  16  Fla.  396,— hold- 
ing that  exceptions  to  instructions  must  be  taken  before  verdict;  Drake  v. 
Surget,  36  Miss.  458,  holding  that  instructions,  not  objected  to  when  given,  nor 
before  verdict,  will  not  be  reviewed-  on  appeal. 

Cited  in  reference  notes  in  61  A.  D.  101,  on  necessity  that  objections  to  in- 
structions be  timely ;  70  A.  D.  570,  as  to  when  exceptions  to  instruction  must  be 
taken. 

Cited  in  note  in  99  A.  D.  134,  on  time  when  objection  to  instructions  should  be 
taken. 

Sufficiency  of  bill  of  exceptions. 

Cited  in  reference  note  in  64  A.  S.  R.  791,  on  sufficiency  of  bill  of  exceptions. 

51  AM.  DEC.   1S2,  SANDS  ▼.  ROBINSON,   12  SBfEDES  &  M.   704. 

Right  of  Juror  or  grand  Juror  to  testify. 

Cited  in  Hughes  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  126  Wis.  525,  106  K.  W.  526, 
holding  that  juror  may  testify  to  material,  relevant  facts  learned  while  making 
view  of  premises,  when  called  as  witness  on  subsequent  trial;  'State  v.  Moran, 
IB  Or.  262,  14  Pac.  419,  holding  that  grand  juror  may  be  permitted  by  court  to 
disclose  testimony  given  by  a  witness  before  the  grand  jury;  State  v.  Campbell, 
73  Kan.  688,  9  L.R.A.(N.S.)  533,  85  Pac.  784,  9  A.  &  E.  Ann.  Cas.  1203,  holding 
that  grand  juror  may  testify  as  to  what  passed  before  grand  jury,  when  dis- 
closure necessary  in  furtherance  of  justice. 

Cited  in  reference  note  in  71  A.  D.  743,  on  competency  of  grand  jurors  a» 
witnesses. 
Admissibility  of  confession  made  before  grand  Jury. 

Cited  in  Wisdom  v.  State,  42  Tex.  Crim.  Rep.  579,  61  S.  W.  926,  holding  con- 
fessions of  accused  made  before  grand  jury  after  being  warned,  admissible. 

Mitigation  of  damages  in  slander. 

Cited  in  reference  note  in  60  A.  D.  463,  on  mitigation  of  damages  in  slander. 
Privileged   communications. 

Cited  in  Miller  v.  Nuckolls,  77  Ark.  64,  113  A.  S.  R.  122,  4  L.R.A.(N.S.)  14^ 
91  S.  W.  759,  7  A.  &  E.  Ann.  Cas.  110,  holding  communication  to  peace  officer, 
privileged  only  when  made  in  good  faith;  Myers  v.  Hodges,  53  Fla.  197,  44  So. 
357,  holding  impertinent,  libelous  matters  published  in  course  of  legal  procedure, 
prima  facie  privileged. 

Cited  in  reference  note  in  123  A.  S.  R.  641,  on  question  of  malice  in  libel  of 
slander  in  course  of  judicial  proceedings. 
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51   AM.   DEC.    1S5,   PACK  t.  THOMAS,    IS   SMGDES  AM,    11. 
Parol  evidence  to  contradict,  vary,  or  explain  contract. 

Cited  in  American  Emigrant  Co.  v.  Clark,  47  Iowa,  671,  holding  parol  evidence, 
inadmissible  to  contradict  contract  which  parties,  by  operation  of  law,  entered 
into;  Woodward  v.  Foster,  18  Gratt.  200,  denying  right  of  indorser  to  prove, 
special  agreement  varying  ordinary  legal  import  of  indorsement. 

Cited  in  reference  notes  in  52  A.  D.  693;  53  A.  D.  486;  60  A.  D.  482;  65  A.  D. 
786, — on  parol  evidence  to  add  to,  vary,  or  explain  terms  of  written  agreement; 
53  A.  D.  589,  on  admissibility  of  parol  evidence  to  vary  legal  effect  of  written 
instrument;  54  A.  D.  321,  on  parol  evidence  to  control  or  vary  written  contracts; 
56  A.  D.  139,  on  rule  as  to  varying  written  instrument  by  parol;  53  A.  D.  55, 
on  admissibility  of  parol  stipulation  to  vary  written  contract;  67  A.  D.  80,  on 
admissibility  of  prior  oral  negotiations  to  control  written  contract;  61  A.  S.  R. 
244,  on  parol  evidence  to  vary  terms  of  check. 
—  To  explain  word  "dollars." 

Cited  in  Richie  v.  Frazer,  50  Ark.  393,  8  S.  W.  143,  holding  parol  evidence 
not  adr  'ssible  to  modify  or  explain  note  payable  in  ^'dollars;''  Thorington  v. 
Smith,  1  Legal  Gaz.  165,  holding  parol  proof  that  promise  to  pay  "dollars''  meant 
Confederate  treasury  notes,  inadmissible. 
Necessity  of  notice  of  dishonor. 

Cited  in  reference  notes  in  57  A.  D.  622,  on  necessity  of  giving  notice  of  dis- 
honor of  check;  85  A.  D.  373,  as  to  when  notice  of  dishonor  of  check  is  not 
necessary;  52  A.  D.  710,  on  lack  of  drawer's  funds  in  hands  of  drawee  as  excuse 
for  want  of  notice  of  dishonor. 

Cited  in  note  in  17  A.  S.  R.  810,  on  duty  of  holder  of  check  in  order  to  render 
drawer  or  indorser  liable. 
£ffect  of  failure  to  promptly  present  check  or  give  notice  of  dishonor. 

Cited  in  Fritz  v.  Kennedy,  119  Iowa,  628,  93  N.  W.  603,  holding  that  failure 
to  promptly  present  check  not  paid  on  presentation  does  not  discharge  drawer 
in  absence  of  proof  of  prejudice;  Gregg  v.  George,  16  Kan.  546,  holding  failure 
to  promptly  give  notice  of  nonpayment  of  check  does  not  discharge  drawer  in 
absence  of  prejudice. 

Cited  in  notes  in  53  L.  R.  A.  432,  on  necessity  of  loss  to  discharge  of  drawer 
by  delay  in  presenting  check;  53  L.  R.  A.  434,  on  what  loss  from  delay  in  pre- 
senting check  to  drawee  remaining  solvent  is  sufficient  to  work  a  discharge  on 
the  drawer. 

51   AM.   DEC.   140,  OARIiAND  ▼.   HUIili,    IS   SMEDES  &  M.   76. 
Extent  of  decree  taken  pro  confesso. 

Cited  in  George  v.  Solomon,  71  Miss.  168,  14  So.  531;  Austin  v.  Barber,  88 
Miss.  558,  41  So.  265, — holding  that  a  decree  taken  on  a  pro  confesso  can  only 
grant  such  relief  as  the  allegations  in  the  bill  show  complainant  is  entitled  to. 

51  AM.  DEC.   142,  BOX  t.  STANFORD,   13  SMEDES  AM.   93. 
Part  performance  taking  contract  out  of  statute  of  frauds. 

Cited  in  McGuire  v.  Stevens,  42  Miss.  724,  2  A.  R.  649;  Washington  v.  Soria, 
73  Miss.  665,  55  A.  S.  R.  555,  19  So.  485, — holding  that  part  performance  of  oral 
agreement  will  not  take  it  out  of  statute  of  frauds;  Niles  v.  Davis,  60  ^fiss.  750, 
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liolding  that  neither  payment  of  purchase  money  nor  improvement  of  pn^riy 
will  take  parol  sale  out  of  statute  of  frauds. 

Cited  in  reference  notes  in  68  A.  D.  201,  on  effect  of  part  performance  of  parol 
contract  for  sale  of  land;  53  A.  D.  487,  on  sufficiency  of  part  performance  to 
take  parol  contract  out  of  statute  of  frauds;  68  A.  D.  538,  on  part  performance 
of  parol  contract  concerning  land  as  taking  it  out  of  statute  of  frauds;  84  A  D. 
499,  on  applicability  of  statute  of  frauds  to  partially  performed  parol  contract 
foi  sale  of  land;  55  A.  S.  R.  56 J,  on  part  performance  of  contract  for  purchase 
of  land  within  statute  of  frauds;  90  A.  D.  708,  as  to  perversion  of  statute  of 
frauds  into  instrument  of  fraud. 

Cited  in  notes  in  3  L.ILA.(X.S.)  803,  on  sufficiency  of  transfer  of  possession 
of  real  property  to  satisfy  statute  of  frauds;  6  E.  R.  C.  746,  on  right  to  have 
specific  performance  of  contract  for  sale  of  lands  under  which  plaintiff  has  altered 
hiH  position,  by  making  improvements  on  land  or  otherwise,  although  contract  is 
not  in  writing  and  signed  by  party  to  be  charged. 
Effect  of  neglect  to  reduce  contract  to  writlni^. 

Cited  in  Caylor  y.  Roe,  99  Ind.  1,  holding  that  n^lect  or  refusal  of  one  party 
to  reduce  contract  to  writing  does  not  take  it  out  of  statute  of  frauds. 

Cited  in  note  in  25  L.RJI.  570,  on  prevention  of  reduction  of  oontract  to  writing 
as  affecting  operation  of  statute  of  frauds. 
Power  of  court  to  make  implied  exception  to  statute. 

Cited  in  Cook  v.  Rives,  13  Smedes  &  M.  328,  53  A.  D.  88,  holding  that  court 
will  not  introduce  implied  exception  into  statute  of  limitations;  Hairston  v. 
Jaudon,  42  Miss.  380;  Gumbel  v.  Koon,  59  Miss.  264,— holding  that  court  will 
not  engraft  exception  upon  statute  of  frauds. 

Cited  in  reference  notes  in  61  A.  D.  745,  on  dispensing  power  of  courts  over 
statutes;  57  A.  D.  189,  on  right  of  courts  to  consider  wisdom,  sound  policy,  or 
expediency  of  law. 
Breach  of  oral  agreement  to  reconvey  as  fraud. 

Cited  in  Brock  v.  Brock,  90  Ala.  86,  9  L.R.A.  287,  8  So.  11,  holding  mere  breach 
oi  oral  agreement  to  reconvey  lands  on  happening  of  certain  event,  not  such 
fraud  as  renders  grantee  trustee  ew  maleficio. 
Necessity  of  arerrlng  fraud. 

Cited  in  Jackson  v.  Myers,  120  Ind.  504,  22  N.  E.  90,  holding  that  facts  or 
circumstances  constituting  fraud  must  be  averred. 
Mode  of  taking  advantage  of  statute  of  frauds. 

Cited  in  reference  notes  in  86  A.  D.  684,  on  right  to  take  advantage  of  statute 
of  frauds  by  demurrer;  72  A.  D.  102,  as  to  when  statute  of  frauds  must  be 
pleaded  and  when  it  can  be  relied  on  by  demurrer. 

51  AM.  DEC.   147,  WOLFE  t.  DOE,   IS   SMEDES  &  M.   lOS. 
Payment  or  release  of  mortgage  debt. 

Cited  in  reference  notes  in  82  A.  D.  58,  on  discharge  or  release  of  mortgage; 
63  A.  S.  R.  467,  on  satisfaction  or  discharge  of  mortgage;  57  A.  D.  470,  on  effect 
of  payment  or  release  of  mortgage  debt  before  or  after  forfeiture;  63  A.  D.  339, 
oil  effect  of  payment  or  release  of  mortgage  debt  to  discharge  mortgage. 

Cited  in  note  in  18  E.  R.  C.  573,  577,  on  release  of  debt  as  discharge  of  all 
securities  for  same  and  necessity  of  reconveyance  to  revest  legal  estate  in  mort* 
gagor. 
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—  Effect  of  failure  to  enter  satisfaction. 

Cited  in  Pickett  v.  Buckner,  45  Miss.  226,  holding  that  payment  of  mortgage 
without  entry  of  satisfaction  does  not  reinvest  mortgagor  with  legal  title;  Smith 
V.  Doe,  26  ^liss.  291,  holding  that  tender  or  payment  .of  deed  of  trust  without 
entry  of  satisfaction  does  not  reinvest  gfantor  with  legal  title. 

Distinguished  in  Stadeker  v.  Jones,  52  Miss.  729,  holding  that  payment  of  trust 
deed  on  personalty  may  be  shown,  although  there  has  been  no  formal  entry  of 
satisfaction. 
Deed  of  trust  as  mort^a^. 

Cited  in  Carpenter  v.  Bowen,  42  Miss.  28,  holding  deed  of  trust,  species  of 
mortgage;  Myers  v.  Estell,  48  Miss.  372,  holding  deed  of  trust,  same  sort  of 
security  as  mortgage. 

Criticized  in  Southern  Bldg.  &  L.  Asso.  v.  McCants,  120  Ala.  616,  25  So.  8, 
holding  deed  of  trust  and  mortgage,  not  synonymous,  even  when  used  in  reference 
to  security  for  debt. 
What  subject  to  levy  or  sale  under  execution. 

Cited  in  reference  note  in  69  A.  D.  422,  on  liability  to  execution  of  equitable 
interests  in  realty  and  personalty. 
^lilabillty  of  mortgagor's  interest. 

Cited  in  Cantzon  v.  Dorr,  27  Miss.  245 ;  PauUing  v.  Barron,  32  Ala.  9,— holding 
equity  of  redemption,  not  subject  to  sale  under  process  of  court  of  law;  Boarman 
V.  Catlett,  13  Smedes  &  M.  149;  Carpenter  v.  Bowen,  42  Miss.  28, — holding  when 
mortgage  debt  fully  paid,  interest  of  mortgagor  subject  to  sale  under  execution; 
Otley  V.  Haviland,  36  Miss.  19,  holding  that  purchaser  of  land  sold  under  execu- 
tion to  enforce  mechanics'  lien  acquires  no  title,  where  property  subject  to  prior 
deed  of  trust. 

Cited  in  note  in  97  A.  D.  308,  on  liability  of  mortgagor's  equity  of  redemption 
to  execution. 

—  Interest  of  grantee  in  deed  of  trust. 

Cited  in  Presley  v.  Hodgers,  24  Miss.  520,  holding  that  deed  of  trust  of  slaves 
does  not  pass  an  esta'te  subject  to  execution  at  law. 
Effect  of  Interlineation  In  deed  of  trust. 

Cited  in  Collins  v.  Collins,  51  Miss.  311,  24  A.  R:  632,  upholding  deed  of  trust 
interlined  after  execution  by  consent  of  parties. 
Right  to  maintain  ejectment. 

Cited  in  Moody  v.  Farr,  33  Miss.  192,  holding  that  purchaser  of  land  paying 
purchase  money  and  taking  title  bond  has  mere  equitable  title,  which  will  not 
support  action  in  ejectment;  Heard  v.  Baird,  40  Miss.  793,  holding  that  grantee 
of  one  who  has  given  deed  of  trust  acquires  mere  equity  of  redemption,  and  can- 
not maintain  ejectment;  Gibbs  v.  McGuire,  70  Miss.  646,  12  So.  829,  holding  that 
deed  without  seal  does  not  convey  legal  title,  entitling  grantee  to  maintain 
ejectment. 

Cited  in  reference  notes  in  60  A.  D.  422;  70  A.  D.  620;  95  A.  D.  790,— on  need 
that  plaintiff  in  ejectment  recover  on  strength  of  his  own  title. 
Proof  of  title  in  ejectment. 

Cited  in  Hughes  v.  Wilkinson,  28  Miss.  600.  holdine:  defendant  in  ejectment, 
not  precluded  by  proof  of  common  source  of  title  from  showing  that  he  claims 
title  from  another  source;  (Jriffin  v.  Sheffield,  38  Miss.  359,  77  A.  D.  646,  holding 
Am.  Dec.  Vol.  VII.— 53. 
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that  where  parties  in  ejectment  derive  title  from  eommon  source,  defendant  can- 
not show  outstanding  title  with  which  he  has  no  connection. 

Cited  in  reference  note  in  60  A.  D.  165,  on  what  evidence  of  title  is  necessary 
to  maintain  ejectment.     . 

Cited  in  note  in  18  L.R.A.  781,  on  plaintiff  in  ejectment  proving  title. 
Sufflclency  of  title  to  defeat  recovery  in  ejectment. 

Cited  in  Lockhart  v.  Campbell,  48  Miss.  470,  holding  holder  of  title  bond  who 
has  not  tendered  purchase  money  has  not  superior  equitable  title  sufficient  to 
defeat  recovery  in  ejectment. 
Right  to  impeach  title  of  common  grantor. 

Cited  in  reference  note  in  65  A.  D.  602,  on  necessity  of  plaintiff  gomg  back  of 
common  grantor. 

Cited  in  note  in  47  A.  S.  R.  77,  on  right  to  impeach  title  of  common  grantor. 

51  AM.  DEC.  151,  WIIiSON  T.  POIiK,  IS  SMEDES  &  M.  ISl. 
Writ  of  assistance  in  aid  of  purchaser  or  his  grantee. 

Cited  in  reference  notes  in  78  A.  D.  101;  85  A.  D.  385,— on  writs  of  assistance; 
44  A.  S.  R.  452;  65  A.  S.  R.  357;  101  A.  S.  R.  649,— as  to  when  writ  of  assistance 
will  issue;  5  A.  S.  R.  250,  on  power  to  grant  writ  of  assistance;  81  A.  D.  148, 
on  issue  of  writ  of  assistance  in  aid  of  purchaser  at  foreclosure  sale;  92  A.  J). 
615,  on  right  of  officer  acting  under  writ  of  assistance  in  suit  to  foreclose  mort- 
gage to  put  out  of  possession  person  not  party  to  suit  nor  named  therein. 

Criticized  in  Jones  v.  Hooper,  50  Miss.  510,  holding  that  purchaser  on  judicial 
sale  may  petition  for  writ  of  assistance  in  his  own  name. 

Cited  as  overruled  in  Gibson  v.  Marshall,  64  Miss.  72,  8  So.  205,  holding  that 
purchaser  at  master's  sale  may  petition  for  writ  of  assistance  in  aid  of  his 
grantee. 
—  Right  to  writ. 

Cited  in  note  in  93  A.  S.  R.  162,  on  persons  in  whose  favor  writ  of  assistance 
may  issue. 

Distinguished  in  Griswold  v.  Simmons,  50  Miss.  123,  holding  complainant 
becoming  purchaser  of  land  at  sale  under  decree,  entitled  to  writ  of  assistance. 

Cited  as  overruled  in  McLane  v.  Piaggio,  24  Fla.  71,  3  So.  823,  holding  pur- 
chaser at  foreclosure  sale,  entitled  to  writ  of  assistance. 
Wliat  will  defeat  writ  of  assistance. 

Annotation  cited  in  Fox  v.  Subenrauch,  2  Cal.  App.  88,  83  Pac  82,  holding 
that  tenant  of  grantee  of  party  defendant  in  foreclosure  suit  misnamed  in  record 
cannot  defeat  writ  of  assistance. 
Retention  of  Jurisdiction  by  court  of  equity. 

Cited  in  Griswold  v.  Simmons,  50  Miss.  123,  holding  that  equity  after  acquiring 
jurisdiction  will  retain  it. 

51   AM.  DEC.   159,  GOODLOE  v.  GODIiET,   IS  SMEDES  A  M.   2SS. 
tiiability  of  principal  for  acts  of  agent. 

Cited  in  reference  notes  in  94  A.  D.  330,  on  liability  of  principal  for  acts  of 
agent;  77  A.  D.  592,  on  liability  of  principal  for  unauthorized  act  of  agent;  5S 
A.  D.  711,  on  liability  of  principal  for  acts  of  agent  outside  scope  of  authority; 
53  A.  D.  585,  as  to  when  bank  is  bound  by  acts  of  its  officers;  55  A.  D.  2H 
on  necessity  of  specially  pursuing  authority  of  special  agent. 
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Cited  in  notes  in  69  A.  D.  692,  on  liability  of  principal  for  agent's  acts  in 
excess  of  authority;  36  A.  D.  189,  on  officer's  or  agent's  notice  in  representative 
capacity  to  bind  corporation. 
Necessity  of  demand  mnd  notice  of  nonpayment. 

Cited  in  reference  notes  in  64  A.  S.  R.  809,  on  presentment  for  payment  of 
negotiable  instruments  payable  on  demand;  98  A.  D.  426,  on  diligence  required 
in  giving  notice  of  dishonor  so  as  to  charge  indorser;  54  A.  D.  557,  on  necessity 
for  demand  and  notice  to  charge  indorser  of  bill  or  note;  45  A.  D.  289,  on  suffi- 
ciency of  notice  of  dishonor  of  note,  when  holder  is  ignorant  of  residence  of 
indorser. 

Cited  in  notes  in  34  A.  D.  310;  77  A.  S.  R.  619,— on  duty  of  collecting  banks 
as  to  demand  and  protest. 

51  AM.  DEC.   16S,  BANK  OF  MISSOURI  t.  VHEJjJjS,   19  MO.  361. 
Application  of  doctrine  of  relation  to  execution  sales. 

Cited  in  reference  note  in  65  A.  D.  503,  as  to  time  from  which  execution  lien 
binds  property. 

Cited  in  note  in  15  A.  D.  249,  on  application  of  doctrine  of  relation  to  execu- 
tion sales. 
Validity  of  sale  nnder  execution. 

Cited  in  Wood  v.  Hesserly,  46  Ho.  255,  upholding  sale  under  execution  extended 
by  statute  until  a  term  when  it  can  be  sold. 
Loss  of  lien  of  judgment  by  sale  under  junior  judgment. 

Cited  in  reference  note  in  70  A.  D.  675,  on  senior  judgment  lien  being  lost  by 
sale  of  premises  under  junior  judgment  and  execution. 
Priority  among  executions. 

Cited  in  reference  note  in  70  A.  D.  603,  on  priority  among  executions. 
Effect  of  reriTal  of  judgment. 

Cited  in  Whiting  v.  Beebe,  12  Ark.  421,  holding  that  revival  of  senior  judg- 
ment does  not  relate  back  so  as  to  make  purchaser  under  it  during  suspension 
of  lien  a  senior  lien  creditor. 

Cited  in  reference  note  in  39  A.  S.  R.  721,  on  effect  of  revival  of  judgment  liens. 

Cited  in  note  in  94  A.  D.  245,  on  judgment  in  scire  facias  to  revive  judgment. 
Extension  of  lien  of  judgment  — By  issue  and  levy  of  execution. 

Cited  in  Rice  v.  Morton,  19  Ho.  263,  holding  that  issue  of  execution  prolongs 
lien  of  judgment  until  writ  executed;  Burton  v.  Deleplain,  25  Mo.  App.  376, 
holding  execution  not  issued  so  as  to  prolong  lien  of  judgment,  unless  delivered 
to  officer  for  enforcement;  Huff  v.  Morton,  94  Mq.  405,  7  S.  W.  283;  Riggs  v. 
Goodrich,  74  Mo.  108, — holding  that  levy  of  execution  continues  lien  of  judgment 
until  writ  executed;  Durrett  v.  Hulse,  67  Mo.  201,  holding  that  levy  continues 
lien  of  judgment  and  its  priority  until  writ  executed. 

Cited  in  reference  note  in  99  A.  D.  271,  on  effect  of  suing  out  execution  to 
continue  lien  of  judgment. 

Cited  in  notes  in  58  A.  D.  363;  70  A.  D.  603, — on  noncontinuance  of  judgment 
lien  by  levy  of  execution;  70  A.  D.  703,  on  execution  sued  out  and  delivered  to 
sheriff  effecting  continuance  of  judgment  lien. 

Distinguished  in  Isaac  v.  Swift,  10  Cal.  71,  70  A.  D.  698,  holding  that  issue 
and  levy  of  execution  does  not  prolong  statutory  lien  of  judgment. 
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»  By  appeal  and  snpersedeaM. 

Distinguished  in  Christy  v.  Flanagan,  87  Mo.  670  (affirming  14  Mo.  App.  253), 
holding  judgment  lien  not  extended  by  appeal  and  supersedeas. 

51  AM.  DEC.   167,  STATE  USE  OF  JACOBS  Y.  HEARST,   12  MO.  SeS. 
Payment  and  receipt  of  money  by  same  person. 

Cited  in  Cavender  v.  Cavender,  114  U.  S.  464,  29  L,  ed.  212,  5  Sup.  Q,  Rep. 
955,  holding  that  where  one  person  is  to  pay  and  receive  same  money,  the  law 
will  consider  that  as  done  which  ought  to  be  done. 
Capacity  In  which  fund  is  held. 

Cited    in    Fielder    v.    Rose,    61    Mo.    App.    189,   holding   residue   of  estate  in 
hands  of  executor,  who  is  also  life  tenant,  held  in  latter  capacity;   Walker  v. 
Walker,  25  Mo.  367,  holding  legacy  of  wife  held  by  husband  as  administrator, 
reduced  to  possession  after  order  for  payment  and  receipt  given. 
—  Right  to  elect  as  to. 

CJted  in  Tittman  v.  Green,  108  Mo.  22,   18  S.  W.  885,  holding  that  persor 
occupying   two   different    fiduciary    relations   may   elect   in   which   capacity   ho 
will  hold  trust  fund. 
liiability  of  sureties. 

Distinguished  in  White  v.  Ditson,  140  Mass.  351,  54  A.  R.  473,  4  N.  E.  G06. 
holding  sureties  of  executor,  liable  for  portion  of  estate  held  by  (lim  as 
trustee. 

51  AM.  DEC.   168,  GIBSON  v.  ZIMMERMAN,    12  MO.   S85. 
Estate  created  by  conveyance  to  husband  and  wife. 

Cited  in  reference  note  in  88  A.  D.  696,  on  effect  of  conveyance  to  husband 
and  wife  at  common   law. 

Cited  in  notes  in  26  A.  R.  65;  2  L.R.A.  435,— on  estate  created  by  convey- 
ance to  husband  and  wife. 

Distinguished  in  Harrison  v.  McReynoIds,  183  Mo.  533,  82  S.  W.  120,  holding 
that   decree   in    partition   setting  off   share  of   husband   and   wife   makes   tliem 
tenants  in  common,  and  not  by  the  entirety. 
—  Estate  in  entirety. 

Cited  in  Roulston  v.  Hall,  66  Ark.  305,  74  A.  S.  R.  97,  50  S.  W.  690,  holding 
that  conveyance  to  husband  and  wife,  in  legal  contemplation,  is  conveyance  to 
but  one  person;  Garner  v.  Jones,  52  Mo.  08;  Shroyer  v.  Nickell,  55  Mo.  264; 
Hall  V.  Stephens.  65  Mo.  670,  27  A.  R.  302;  Hough  v.  Jasper  County  Light  & 
Fuel  Co.  127  Mo.  App.  570,  106  S.  W.  547 ;  Baker  v.  Stewart,  40  Kan.  442,  10 
A.  S.  R.  213,  2  L.R.A.  434,  T9  Pac.  904,— holding  that  deed  to  husband  and 
wife  conveys  estate  in  entirety,  and  on  death  of  one  survivor  takes  estate; 
Wilson  v.  Frost,  186  Mo.  311,  105  A.  R.  R.  619,  85  S.  W.  375,  2  A.  &  E.  Ann. 
Cas.  557,  holding  that  deed  to  husband  and  wife  will  not  be  construed  as 
creating  tenancy  in  common,  and  not  by  entirety,  unless  such  intent  is  clearly 
shown;  Robinson  v.  Eagle,  29  Ark.  202,  holding  statute  declaring  grant  to 
two  or  more  persons  shall  be  in  tenancy  in  common  unless  stated  to  be  other- 
wise, inapplicable  to  conveyance  to  husband  and  wife;  McLeod  v.  Venable,  163 
Mo.  536,  63  S.  W.  847,  holding  that  deed  to  husband  and  wife  jointly  of  land 
purchased  with  funds  of  wife,  does  not  create  estate  by  entirety. 

Cited   in  reference  notes   in  67  A.   D.   495,   on  conveyance  to   husband  and 
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wife  creating  estate  in  entirety;  88  A.  D.  696,  on  conveyance  to  husband  and 
wife  vesting  in  them  estate  by  entireties;  10  A.  S.  R.  99,  as  to  how  estate  by 
entirety  arises  and  effect  of  statutes;  10  A.  S.  R.  99,  on  rights  of  survivor  in 
estates  by  entireties. 

Cited  in  notes  in  30  L.R.A.  315,  as  to  where  and  to  what  extent  entirety 
estates  exists;  18  A.  D.  379,  on  difference  between  joint  tenancy  and  estate  by 
entirety;   13  L.R.A. '326,  on  court's  attitude  towards  estates  by  entirety. 
Husband's  control  over  Joint  property. 

Cited    in   reference   note   in   70  A.   D.   275,   on   husband's   control   over   joint 
property. 
Right  to  partition  between  husband  and  wife. 

Cited  in  Russell  v.  Russell,  122  Mo.  235,  43  A.  S.  R.  581,  26  S.  W,  677,  hold- 
ing wife  divorced  from  husband,  entitled  to  partition  of  land  held  by  them  as 
tenants  by  the  entirety. 

51  AM.  DEC.  172,  HEMMAKER  v.  STATE,  12  MO.  453. 
Jurisdiction  over  crimes  —  Continuing  crimes. 

Cited  in  Armour  Packing  Co.  v.  United  States,  14  L.R.A.(N.S.)  400,  82  C.  C. 
A.   135,   153   Fed.    1,  holding  continuing  crime   running  through   several  juris- 
dictions, committed  in  and  cognizable  in  each. 
•'Murder  committed  in  another  Jurisdiction. 

Cited  in  Com.  v.  Macloon,  101  Mass.  1,  100  A.  D.  89,  upholding  right  of 
state  to  try  accused  for  murder,  where  deceased  died  in  state  from  injury  in- 
flicted on  high  seas;  State  v.  Hall,  114  N.  C.  909,  41  A.  S.  R.  822,  28  L.R.A. 
59,  19  S.  £.  602,  holding  state  without  jurisdiction  of  murder  committed  by 
one  within  it  who  shoots  across  state  boundary  and  kills  person  in  another 
state. 

Offense  of  bringing  stolen  goods  into  state. 

Cited  in  State  v.  Mathews,  87  Tenn.  689,  11  S.  W.  793;  State  v.  Butler,  67 
Mo.  59, — holding  person  bringing  stolen  property  ipto  state,  punishable  for 
larceny;  Watson  v.  State,  36  Miss.  593,  holding  larceny  considered  as  com- 
mitted in  every  county  or  state  jurisdiction  into  which  thief  carries  goods. 

Cited  in  reference  notes  in  40  A.  S.  R.  802,  on  bringing  stolen  property 
within  state  as  larceny;  63  A.  D.  768,  as  to  when  stealing  goods  in  one  state 
and  bringing  them  to  another  is  larceny  in  latter;  71  A.  D.  458,  as  to  when 
larceny  of  goods  in  one  state  and  bringing  them  into  another  is  larceny  in  the 
latter;  77  A.  D.  259,  on  right  of  legislature  to  punish  offense  of  bringing  stolen 
goods  into  state. 

—  What  law  controls. 

Cited  in  State  v.  White,  76  Kan.  654,  14  L.R.A.  (N.S.)  556,  92  Pac.  829;  State 
v.  Kief,  12  Mont.  92,  16  L.R.A.  722,  29  Pac.  654;  Barclay  v.  United  States, 
11  Okla.  503,  69  Pac.  798, — holding  that,  in  determining  question  of  larceny, 
law  of  state  into  which  property  brought  controls. 

Cited  in  note  in  15  L.R.A.  723,  on  what  law  defines  larceny  under  statute 
against  bringing  stolen   property   into  state. 

—  Sufficiency  of  indictment. 

Cited  in  Norris  v.  State,  33  Miss.  373,  upholding  indictment  charging 
larceny  of  property  brought  into  state  from  another  state;  State  v.  Mintz,  189 
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Mo.  268,  88  S.  W.  12,  holding  that  indictment  for  laroency  of  property  broogfat 
into  state  need  not  charge  that  property  was  stolen  in  another  state. 

51  AM.  DEC.  174,  KNIGHTON  t.  TUFIil,   19  MO.  531. 
When  action  of  debt  lies. 

8ee  8eretto  v.  Rockland,  &  T.  ft  O.  H.  R.  Co.  101  Me.  140,  63  Atl.  651, 
holding  debt  maintainable  for  amount  due  on  contract  for  construction  of 
electric   railway,   abandoned  before  completion. 

51  AM.  ]>£C.  175,  YOUSE  T.  NORCOMS,  12  MO.  549. 
Power  of  married  woman  to  oonvejr  real  estate. 

Cited  in  Uarrod  v.  Myers,  21  Ark.  592,  76  A.  D.  409,  holding  that  statite 
enabling  married  woman  to  convey  real  estate  does  not  authorize  infant  mar- 
ried woman  to  make  conveyance;  Caho  y.  Endress,  68  Mo.  224,  holding  that 
married  woman  attains  majority  for  purpose  of  executing  deeds  when  eigbteen 
years  of  age. 

Cited  in  reference  note  in  67  A.  D.  2SS,  on  oonyeyanoe  of  wife's  estate  by 
husband. 

Cited  in  note  in  53  A.  D.  399,  on  control  of  married  woman  over  her  separate 
estate. 
Voidability  of  deed  of  infant  married  woman. 

Cited  in  Scran  ton  v.  Stewart,  52  Ind.  68,  holding  deed  of  infant  married 
woman,  voidable. 

Cited  in  note  in  76  A.  D.  418,  on  passing  of  estate  in  land  conveyed  by 
husband  and  infant  wife. 
liaw  goTeming  rights  of  married  persons. 

Cited  in  reference  note  in  73  A.  D.  287,  on  law  governing  property  rights  of 
married  persons. 
Effectuating  intent  of  parties. 

Cited  in  Miller  v.  Dunn,  02  Mo.  216,  holding  that  court  will  effectuate  inteot 
of  parties  whether  made  with  a  view  to  the  Spanish  or  common  law. 
Validity  of  infant's  deed. 

Cited  in  reference  note  in  60  A.  D.  469,  on  voidability  of  deed  of  infant 

Cited  in  note  In  18  A.  S.  R.  582,  on  validity  of  infant's  deed  of  conveyance. 
Disafflrmance  of  deed  or  mortgage  executed  by  infant. 

Cited  in  Stull  v.  Harris,  51  Ark.  294,  2  L.R.A.  741,  11  S.  W.  104,  holding 
that  infant  married  woman  may  file  bill  to  disaffirm  conveyance  during  ber 
husband's  lifetime;  Harris  v.  Ross,  86  Mo.  89,  56  A.  R.  411,  holding  that  beir 
of  infant  married  woman  has  until  expiration  of  statutory  period  after  atttin* 
ing  majority  to  disaffirm  deed  executed  by  mother. 

Cited  in  reference  note  in  76  A.  D.  418,  on  disaffirmance  of  infant's  deed. 

Cited  in  notes  in  18  A.  S.  R.  679,  681,  on  disaffirmance  of  deeds  of  inftnt 
feme  covert  after  reaching  majority;  18  A.  S.  R.  677,  on  disaffirmance  of  deeds 
within  reasonable  time  after  reaching  majority. 
—  By  subsequent  deed. 

Cited  in  Peterson  v.  Laik,  24  Mo.  541,  69  A.  D.  441;  Norcum  v.  Gaty,  19 
Mo.  65,  holding  that  conveyance  made  after  attaining  majority  avoids  deed 
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rxccution  during  minority;  Vallandingham  v.  Johnson,  85  Ky.  288,  3  S.  W.  173, 
holding  timt  subsequent  conveyance  by  Infant  amounts  to  disaffirmance. 

Cited  in  reference  notes  in  69  A.  D.  443,  on  disaffirmance  of  infant's  deed 
by  subsequent  conveyance  after  age;  93  A.  D.  124,  on  subsequent  sale  after 
reaching  majority  as  disaffirmance  of  sale  during  minority. 

Cited  in  note  in  18  A.  S.  R.  065,  on  infant's  disaffirmance  by  second  deed, 
mortgage,  or  lease. 

Distinguished  in  Singer  3ffg.  Co.  v.  Lamb,  81  Mo.  221,  holding  quitclaim  deed, 
not  disaffirmance  of  prior  mortgage  executed  during  minority. 
Affirmanoe  of  infant's  oonveymnce  by  inaction. 

Cited  in  Linville  v.  Greer,  165  Mo.  380,  65  S.  W.  579,  holding  mere  silence 
or  omission  to  act,  not  affirmance  of  deed  made  by  minor  or  infant  married 
woman;  Huth  v.  Carondelet  Marine  R.  ft  Dock  Co.  56  Mo.  202,  holding  that 
mere  silence  or  inaction  will  not  prevent  infant  from  disaffirming  contract, 
unless  continued  for  statutory  period  of  limitation. 

Disapproved  in  Goodnow  v.  Empire  Lumber  Co.  31  Minn.  468,  47  A.  R.  798, 
IS  N.  W.  283,  holding  that  acquiescence  beyond  reasonable  time  after  minority 
bars  right  to  disaffirm  conveyance. 

51  AM.  DEC.  184,  EIjKINS  t.  BOSTON  &  M.  R.  19  N.  H.  SS7. 
Who  may  bring  action. 

Cited  in  reference  notes  in  91  A.  D.  363,  on  who  may  maintain  action 
against  carrier  for  loss  of  goods;  61  A.  D.  751,  on  right  of  agent  or  treasurer 
of  private  association  to  sue  on  note  made  to  him  by  name  with  addition  of 
agency  or  office. 

—  Undisclosed  principal. 

Cited  in  Chandler  v.  Coe,  54  N.  H.  561,  holding  that  unknown  principal  may 
sue  upon  express  contract  made  by  agent;  Usher  v.  Daniels,  73  N.  H.  206,  60 
L.R.A.  629,  60  Atl.  746,  6  A.  ft  E.  Ann.  Cas.  296,  holding  that  undisclosed 
principal  may  sue  upon  written  as  well  as  oral  contract  made  by  agent  in  his 
own  name;  Bryant  v.  Wells,  56  N.  H.  152,  holding  that  undisclosed  principal 
may  sue  on  contract  made  by  his  agent  for  use  and  occupation  of  real  estate; 
l^ke  Shore  ft  M.  S.  R.  Co.  v.  Hochstim,  67  111.  App.  514,  holding  that  un- 
discovered principal  may  sue  carrier  for  loss  of  merchandise. 

Cited  in  notes  in  27  A.  D.  137,  on  rights  of  undisclosed  principal;  55  A.  S. 
R.  917,  on  suits  by  undisclosed  principals  on  contracts  made  with  agents; 
60  A.  D.  389,  on  right  of  undisclosed  principal  to  sue  or  be  sued  on  contract 
not  under  seal  made  by  agent. 

—  Bailee  or  consignor. 

Cited  in  Murray  v.  Warner,  55  N.  H.  546,  20  A.  R.  227,  holding  that  bailee 
may  sue  carrier  delivering  goods  without  collecting  payment  as  directed; 
Southern  Exp.  Co.  v.  Craft,  49  Miss.  480,  19  A.  R.  4,  holding  that  consignor 
may  sue  carrier  for  loss  of  property  whether  owner  of  it  or  not. 

Cited  in  note  in  32  A.  S.  R.  726,  on  remedies  of  holder  of  collateral  against 
third  persons. 

—  Third  person  on  contract  made  for  his  benefit. 

Cited  in  Butler  v.  Western  U.  Teleg.  Co.  62  S.  C.  222,  89  A.  S.  R.  893,  40 
8.  E.  162,  holding  that  signer  of  telegram  may  sue  company  for  failure  ta 
deliver  the  message  left  with  it  by  third  person. 
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51  AM.  DEC.  188,  McNEIL  v.  CAIili,  19  N.  H.  40S. 
^'liat  constitutes  m  waiver— Of  forfeiture. 

Cited  in  Moore  v.  Beasom,  44  N.  H.  215,  holding  that  acceptauoe  of  part  of 
mortgage  debt  waives  forfeiture,  and  precludes  foreclosure. 

—  Of  foreclosure. 

Cited  in  Scott  v.  Childs,  64  N.  H.  566,  15  Atl.  266,  holding  aeeeptanee  of 
part  payment  of  mortgage  debt,  waiver  of  foreclosure;  Ross  v.  Leavitt,  70  N. 
II.  602,  50  Atl.  110,  holding  payment  of  mortgage  debt  in  whole  or  part, 
waiver  of  foreclosure  complete  or  pending;  Dow  v.  Moor,  59  Me.  118,  holding 
receipt  of  part  of  debt  after  foreclosure,  deemed  wai\'er  of  foreclosure,  espe- 
cially when  so  agreed. 

Distinguished  in  Welch  v.  Stearns,  74  Me.  71,  holding  that  part  payment  of 
debt  does  not  affect  pending  foreclosure  in  absence  of  agreement. 

—  Of  notice. 

Cited  in  Lyman  v.  Littleton,  50  N.  H.  42,  holding  that  town  may  waive 
statutory  requirement  of  written  notice  as  to  support  of  pauper. 

—  Of  right  to  deed. 

Cited   in   Whiting  v.   Butler,   29   Mich.   122,   holding  that   purchaser  on  exe- 
cution sale  may  waive  right  to  deed  by  accepting  payment  from  debtor. 
Right  to  costs  in  suit  to  redeem. 

Cited  in  Bean  v.  Brackett,  35  N.  H.  88,  holding  petitioner  filing  bill  to  re- 
deem from  mortgage,  entitled  to  costs,  if  successful. 
Effect  of  tender. 

Cited  in  Brown  v.  Simons,  45  N.  H.  211,  holding  mortgagee  not  entitled  to 
interest  after  valid  tender;  Ricker  v.  Blanchard,  45  N.  H.  39,  holding  that 
equity  will  relieve  against  forfeiture  based  on  trifling  deficiency  in  amount 
tendered  mortgagee. 

Cited  in  reference  note  in  60  A.  D.  200,  on  necessity,  validity,  and  effect  • 
tender. 

51  AM.  DEC.   192,   STONE  ▼.  CHESHIRE  R.   CORP.    19  N.   H.   427. 
IjiabilUy  of  Independent  contractor. 

Cited  in  reference  notes  in  72  A.  S.  R-  410,  on  liability  of  independent  con- 
tractors; 72  A.  S.  R.  409,  on  joint  liability  of  contractors  for  negligence. 

Cited  in  note  in  76  A.  S.  R.  427,  on  liability  of  independent  contractors  for 
negligence  and  other  torts. 

—  For  acts  of  subcontractor. 

Cited  in  reference  note  in  86  A.  D.  347,  on  contractor's  liability  for  acts  of 
subcontractor. 
liiability  of  employer   for  acts  of  contractor. 

Cited  in  Hackett  v.  Western  U.  Teleg.  Co.  80  Wis.  187,  49  N.  W.  822,  holding 
telegraph  company  not  liable  for  injury  due  to  post  hole  left  unguarded  by 
contractor. 

Annotation  cited  in  Stevens  v.  United  Gas  &  Electric  Co.  73  N.  H.  159,  70 
L.R.A.  119,  60  Atl.  848  (dissenting  opinion),  on  right  of  servant  of  independent 
contractor  to  recover  from  owner  of  premises  for  injury. 

Cited  in  reference  notes  in  1  A.  S.  R.  744,  on  nonliabililty  for  acts  of  con- 
tractor; 63  A.  D.  757;  68  A.  D.  359;  74  A.  D.  762;  86  A.  D.  347;  24  A.  S.  R. 
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378;  66  A.  S:  R.  547;  76  A.  S.  R.  382;  88  A.  S.  R.  779,-^on  liability  of  em- 
ployer for  acts  of  contractor;  80  A.  D.  82,  on  employer's  liability  for  acts  or 
umisslons  of  contractor;  17  A.  S.  R.  932,  on  master's  liability  for  acts  or  omis- 
sions ot  independent  contractor;  65  A.  D.  528;  27  A.  S.  R.  241;  40  A.  S.  R. 
202;  43  A.  S.  R.  815;  45  A.  S.  R.  350;  51  A.  S.  R.  919;  64  A.  S.  R.  320,— 
on  liability  for  negligence  of  independent  contractor;  33  A.  S.  R.  696,  on  who 
are  liable  for  independent  contractor's  negligence;  '74  A.  D.  728,  as  to  when 
employer  is  liable  for  neglect  of  contractor;  76  A.  S.  R.  384,  on  nonliability 
for  negligence  and  other  torts  of  independent  contractors;  14  A.  S.  R.  261,  on 
employer's  nonliability  for  acts,  negligence,  or  torts  of  contractor;  56  A.  D. 
496,  as  to  when  corporations  liable  for  acts  of  its  contractors;  65  A.  D.  210, 
on  liability  of  corporation  for  torts  of  agents  or  contractors;  71  A.  D.  280, 
on  liability  of  railroad  company  for  tortious  acts  of  contractors;  4  A.  S.  R. 
204,  on  employer's  liability  for  injury  to  contractor's  servant. 

Cited  in  notes  in  54  A.  S.  R.  92,  on  master's  liability  for  acta  of  independent 
contractors;  59  A.  D.  738,  on  liability  of  owner  of  premises  for  negligence  of 
contractors;  76  A.  S.  R.  411,  416,  on  liability  for  negligence  of  independent 
contractor  in  performing  railroad  work;  1  E.  R.  C.  367,  on  effect  of  statute  re- 
quiring railroad  company  to  pay  damages  inflicted  in  constructing  road;  55 
A.  D.  318,  on  liability  of  employer  for  acts  or  negligence  of  contractor;  05 
L.R.A.  628,  on  distinction  between  real  and  personal  property  in  reference  to 
employer's  .  liability .  for  torts   of   independent   contractors. 

Distinguished  in  Carter  v.  Berlin  Mills  Co.  58  N.  H.  52,  42  A.  R.  572, 
holding  one  employing  independent  contractor  to  cut  timber,  not  liable  for 
injury  due  to  his  unreasonable  use  of  dam. 

Disapproved  in  Wright  v.  Holbrook,  52  N.  H.  120,  13  A.  R.  12,  holding  com- 
mittee appointed  by  town  to  clear  land,  not  liable  for  escape  of  fire  set  by  sub- 
contractor. 
—  Blast!  nsr. 

Cited  in  Wetherbee  v.  Partridge,  175  Mass.  186,  78  A.  S.  R.  486,  65  N.  E 
894,  holding  landowner  liable  for  injury  due  to  blasting  done  by  iiidependent 
contractor,  where  danger  obvious;  McCafferty  v.  Spuyten  Duyvil  &  P.  M.  R. 
Co.  61  N.  Y.  178,  19  A.  R.  267  (dissenting  opinion),  on  liability  of  employer 
for  negligence  of  contractor  hired  to  do  blasting. 

Cited  in  notes  in   14  L.R.A.  831,  on   employer's  liability  for  injuries  caused 
by    independent    contractor    through    blasting;    65    L.R.A.    855,    on    employer's 
liability  for  joint  owner's  injuries  resulting  from  blasting  operations  by  inde- 
pendent contractor. 
Liability  for  injury  inflicted  by  servant. 

Cited  in  Patterson  v.  Kates,  152  Fed.  481,  holding  master  not  liable  for  in- 
jury inflicted  by  servant  while  running  master's  automobile  on  expedition  of 
his  own. 

Cited  in  reference  notes  in  63  A.  D.  689;  72  A.  D.  479,— on  liability  of  rail- 
road for  injury  caused  by  negligence  of  its  servants. 

Cited  in  note  in  35  A.  D.  192,  on  liability  of  master  for  torts  of  servant. 
liiability  for  negligence  of  agent. 

Cited  in  reference  note  in  59  A.  D.  220,  on  liabililty  of  principal  for  agent's 
lack  of  skill  and  caution. 
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61  AM.  DEC.  206,  FARNSWORTH  T.  CHASE,  19  N.  H.  5S4« 
Proof  of  usage  and  custom. 

Cited  in  George  v.  Joy,  10  N.  H.  544,  holding  evidence  of  usage,  admissible 
to  explain  contract  of  parties;  Jones  v.  Wick,  10  Misc.  112,  30  N.  Y.  Supp.  924, 
holding  proof  of  custom  of  trade,  admissible  to  show  intent  to  abandon 
property;  Wausau  Boom.  Co.  v.  Dunbar,  76  Wis.  133,  43  N.  W.  739,  holding 
evidence  of  custom  to  sell  for  owner's  benefit  logs  carried  away  by  fioods,  ad- 
missible in  action  to  recover  boomage  charges. 

Cited  in  note  in  11  A.  S.  R.  632,  on  admissibility  of  evidence  of  custom  or 
Usage  to  explain  technical  expressions  in  contract  or  to  disclose  intention  of 
parties. 

tJsage  as  part  of  contract. 

Cited  in  Johnson  v.  Concord  R.  Corp.  46  N.  H.  213,  88  A.  D.  199,  holding 
parties  deemed  to  have  entered  into  contract  of  carriage  with  reference  to  estab- 
lished usage. 

Cited  in  reference  notes  in  53  A.  D.  435,  on  effect  of  custom  upon  contract; 
54  A.  D.  321,  as  to  when  usages  are  binding  as  part  of  contracts;  65  A.  D. 
379,  on  validity  and  effect  of  general  and  particular  usages  and  customs. 

Cited  in  note  in  10  L.R.A.  785,  on  effect  of  usage  on  obligations  of  eon- 
tracts. 
'Question  for  Jnr^  as  to  usage. 

Cited  in  Milroy  v.  Chicago,  St  P.  ft  EL  C.  R.  Co.  98  Iowa,  188,  67  N.  W. 
276,  holding  existence  of  custom  or  usage,  question  for  jury. 

Cited  in  reference  note  in  70  A.  D.  523,  on  existence  of  custom  as  question 
for  jury. 
Admissibility  of  deposition. 

Cited  in  Hayward  v.  Barron,  38  N.  H.  366,  holding  deposition  inadmissible 
if  witness  is  produced  in  court  by  opposite  party. 

Cited  in  reference  note  in  02  A.  D.  521,  on  admissibility  of  deposition  of 
witness  living  in  town  where  trial  actually  takes  place  if  taken  to  be  used 
in  another  town. 

51  AM.  DEC.  210,  BOODY  T.  DAVIS,  90  N.  H.  140. 
Sufficiency  of  delivery  of  instrument. 

Cited  in  Kellogg  v.  Miller,  2  McCrary,  305,  13  Fed.  108,  holding  delivery  of 
mortgage  to  recorder  for  record,  sufficient  delivery  to  grantee;  Newton  v. 
Kmerson,  66  Tex.  142,  18  S.  W.  348,  holding  deposit  of  instrument  with  proper 
officer  for  record,  constructive  delivery;  Baker  v.  Haskell,  47  N.  H.  479,  93 
A.  D.  456,  holding  deposit  of  deed  with  third  person,  not  good  delivery,  if 
grantor  retains  right  to  recall  it;  Rogers  v.  Carey,  47  Mo.  232,  4  A.  IL  322, 
holding  delivery  of  deed  to  purchaser  on  execution  sale  of  Interest  of  grantees  in 
|>osse88ion,  not  constructive  delivery  to  them. 

Cited  in  reference  notes  in  67  A.  D.  263,  on  what  constitutes  delivery  of 
deed;  56  A.  D.  442,  on  what  is  sufficient  delivery  of  deed;  67  A.  D.  270,  on 
recording  deed  as  proof  of  delivery;  31  A.  S.  R.  919,  on  delivery  of  deeds  by 
k-ecording. 

Cited  in  notes  in  8  E.  R.  C.  597,  on  sufficiency  of  delivery  of  deed ;  53  A.  8.  R. 
549,  on  recording  deed  as  delivery;  53  A.  8.  R.  545,  on  intention  and  accept* 
auce  on  delivery  of  deed. 
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Possession  as  proof  of  dellTerj. 

Cited  in  Campbell  y.  Carruth,  32  Fla.  264,  13  So.  432;  Re  Minturn,  5  Dem. 
508, — holding  possession  of  instrument,  prima  facie  evidence  of  delivery. 

Cited  in  reference  note  in  56  A.  D.  442,  on  presumption  of  delivery  from 
possession  of  deed. 
Presomptloii  of  grantee's  assent  to  deed. 

Cited  in  reference  note  in  84  A.  D.  564,  on  grantee's  presumptive  accept- 
ance of  deed. 

Cited  in  note  in  54  L.R.A.  894,  on  presumption  of  acceptance  of  deed. 
Validity  of  mortgage. 

Cited  in  reference  note  in  67  A.  S.  R.  889,  on  validity  of  mortg^e. 
Description  of  note  secured  by  mortgage  —  Sufficiency. 

Cited  in  Kimball  v.  Cotton,  58  N.  H.  515,  holding  description  of  notes  in 
mortgage,  sufficient,  although  not  containing  every  particular,  if  notes  can  be 
identified  by  the  description;  Cushman  v.  Luther,  53  N.  H.  562,  upholding 
mortgage,  although  note  produced  did  not  correspond  with  description  in 
mortgage. 

Cited  in  reference  note  in  63  A.  D.  172,  on  sufficiency  of  description  of  debt 
in  mortgage. 

—  Effect  of  Tariance. 

Cited  in  Yeaton  v.  Haines,  43  N.  H.  26,  on  effect  of  variance  between  note 
described  in  condition  of  bond  and  that  actually  given. 

—  liatent  ambiguity. 

Cited  in  Gilman  v.  Moody,  43  N.  H.  239,  holding  that  latent  ambiguity  in 
mortgage  deed  as  to  note  intended  raises  question  of  law. 
Parol  evidence  to  identify  note  secured. 

Cited  in  Benton  v.  Sumner,  57  N.  H.  117;  Colby  v.  Dearborn,  59  N.  H. 
326, — holding  that  identity  of  note  secured  by  mortgage  may  be  shown  by 
parol;  Paine  v.  Benton,  32  Wis.  491;  Thompson  v.  Cobb,  95  Tex.  140,  93  A. 
S.  R.  820,  65  S.  W.  1090, — holding  parol  evidence  admissible  to  identify  note 
produced  as  that  described  in  mortgage,  when  not  totally  variant;  Barker  v. 
Barker,  62  N.  H.  366,  holding  that  note  signed  by  surety  before  execution  of 
indemnity  mortgage  may  be  shown  by  parol  to  be  secured  by  mortgage. 
Construing  ambiguity  in  mortgage. 

Cited  in  Snow  v.  Pressey,  85  Me.  408,  27  Atl.  272,  holding  that  ambiguity 
in  mortgage  may  be  construed  in  light  of  surrounding  circumstances. 
Effect  of  mortgage  containing  void  condition. 

Cited  in  Somersworth  Sav.  Bank  v.  Roberts,  38  N.  H.  22,  holding  that  mort- 
gage containing  condition  void  for  uncertainty  operates  as  absolute  conveyance 
between  parties. 

51  AM.  DEC.  217,  PISCATAQUA  EXCH.  BANK  T.  CARTER,  20  N.  H. 

246. 
Banking  custom  as  to  demand  and  notice. 

Cited  in  note  in  21  L.R.A.  441,  on  banking  custom  as  to  demand  and  notice. 

Proof  of  <mstom  or  usage. 

Cited  in  Rogers  v.  Allen,  47  N.  H,  529,  holding  proof  of  custom  or  usage, 
inadmissible   to   alter.   Or   when   opposed  to,   settled   principles   of   statute   or 


Digitized  by 


Google 


51  .OI.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  8U 

common  law;  St.  Nicholas  Ins.  Co.  ▼.  Mercantile  Mut.  Ins.  Co.  5  Bosw.  238, 
holding  that  party  cannot  avoid  express  promise  by  proof  of  local  custom  not  to 
require  performance. 

Cited  in  reference  notes  in  53  A.  D.  436,  on  parol  evidence  to  explain  or 
vary  contracts;  57  A.  S.  R.  488,  on  evidence  of  waiver  of  notice  of  present- 
ment and  dishonor;  58  A.  D.  335,  on  parol  evidence  of  waiver  of  demand  and 
notice  by  indorser. 

Cited  in  notes  in  13  I1.R.A.  439,  on  necessity  that  custom  be  not  in  conflict 
with  rules  of  law;  57  A.  D.  665,  on  parol  testimony  of  waiver  of  right  to  de> 
mand  and  notice  on  part  of  indorser. 

51   AM.  DEC.   219,  ADAMS  t.  ADAMS,   20  N.  H.   299. 
Acts  of  adultery  sabseqnent  to  commencement  of  divorce  suit  — As  cause 
.  of  action. 

Cited  in  Schwab  ▼.  Schwab,  96  Md.  592,  94  A.  S.  R.  584,  54  Atl.  653,  holding 
that,  in  suit  for  divorce  a  vinculo,  subsequent  acts  of  adultery  by  defendant 
with  other  persons  cannot  be  set  up  by  supplemental  bill;  Schwab  v.  Schwab^ 
93  Md.  382,  52  L.R.A.  414,  49  Atl.  331,  holding  that  defendant's  adultery  Hince 
commencement  of  suit  for  divorce  a  mcnaa  et  thoro  cannot  be  set  up  by  supple- 
mental bill. 
—  As  defense  and  counterclaim. 

Cited  in  Blanc  v.  Blanc,  67  Hun,  384,  23  N.  Y.  Civ.  Proc.  Rep.  101,  22  N. 
Y.   Supp.   264,   holding  that   adultery   of   plaintiff  since  commencement  of  suit 
may  be  pleaded  as  defense  and  counterclaim  in  action  for  divorce. 
Variance  In  proof  of  adultery. 

Cited  in  reference  note  in  69  A.  D.  406,  on  sufficiency  of  proof  of  adultery  at 
different  place  from  one  alleged. 
Sufficiency  of  allegations  of  adultery. 

Cited  in  reference  notes  in  69  A.  D.  407,  on  sufficiency  of  charge  of  adulten- 
with   persons  unknown  to  libellant;    84  A.  D.   168,  on  requisites  of  allegation 
of  adultery  as  ground  for  divorce. 
Setting  up  fresh  acts  of  adultery  by  supplementary  pleading. 

Cited   in   reference  note   in   94  A.   S.   R.   603,  on   supplementary  pleading  in 
fresh  acts  of  adultery. 
What  amendments  allowable. 

Cited  in  reference  note  in  55  A.  D.  490,  on  criterion  for  determining  whether 
amendment  to  declaration  is  allowable. 

51    AM.   DEC.    222,   BR£€K   v.   BLANCHARD,    20  X.   H.    S2S. 
Ijlabllity  for  acts  committed  under  authority  of  process. 

Cited  in  Wurmser  v.  Stone,  1  Kan.  App.  131,  40  Pac.  993,  holding  ofliccr 
using  authority  under  process  as  a  cover  for  illegal  conduct,  trespasser  ab 
initio;  Stanley  v.  Carey,  89  Wis.  410,  62  N.  W.  188,  holding  creditor  at- 
tnching  property  without  right,  liable  for  its  loss  by  fire  while  in  possession 
of  officer. 

Cited  in  reference  notes  in  54  A.  D.  427 ;  09  A.  D.  556, — on  liability  of  officer 
for  abuse  of  process;  84  A.  D.  92,  on  abuse  of  legal  process  as  making  one 
trespasser  ab  initio;  62  A.  D.  332,  on  justification  of  ofiicers  by  their  |iroce*«<»: 
66  A,  D.  655,  on  void  process  as  protection  to  ofllcer  serving  it;  61  A.  D.  473, 
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on  protection  of  officer  under  process  which  he  is  executing;  60  A.  D.  399, 
on  protection  of  officer  by  process  regular  on  its  face  and  not  disclosing  want 
of  jurisdiction ;  60  A.  D.  145,  as  to  whether  officer  is  •  protected  in  levying 
and   selling  under  execution   issued   on  satisfied  judgment. 

Cited  in  note  in  24  A.  S.  R.  797,  on  conversion  by  agent,  bailee,  or  officer 
by  sale  not  made  pursuant  to  authority. 

51   AM.  DEC.  281,  LORD  ▼.  STATE,  20  N.  H.  404. 
Description  of  money  or  property  in  indictment. 

Cited  in  Re  Waterman  (Nev.)  11  L.R.A.(N.S.)  424,  89  Pac.  291,  holding 
that  indictment  for  obtaining  money  by  false  pretenses  must  describe  money 
obtained  with  same  certainty  as   indictment  for  larceny. 

Cited  in  reference  notes  in  55  A.  D.  687,  on  requisites  of  indictment  for 
stealing  money,  etc.;  10  A.  S.  R.  175,  on  description  of  money  in  indictments; 
23  A.  S.  R.  155,  on  description  of  stolen  property  in  indictment  for  larceny; 
60  A.  D.  440,  as  to  certainty  with  which  indictment  should  describe  stolen 
property;  67  A.  D.  675,  on  sufficiency  of  description  of  property  in  indictment 
for  larceny;  64  A.  D.  378,  on  sufficiency  of  description  of  money,  bankbills, 
etc.,  in  indictment;  54  A.  D.  186,  on  description  of  money  and  bills  in  indict- 
ment for  larceny;  41  A.  S.  R.  569,  on  allegation  of  value  in  indictment  for 
larceny. 

Conviction  of  one  of  two  offenses  in  same  copnt. 

Cited  in  State  v.  Merrill,  44  N.  H.  624,  upholding  conviction  of  one  of  two 
offenses  charged  in  same  count  in  indictment,  after  abandonment  of  other 
charge. 

51  AM.  DEC.  285,  HAM  v.  BOODY,  20  N.  H.  411. 
Power  of  married  woman  to  contract. 

Cited  in  Phelps  v.  P.anama,  1  Wash.  Terr.  619,  holding  that  married  woman 
may   contract  with   carrier   for   safe   transportation. 

Cited  in  reference  note  in  21  A.  S.  R.  931,  on  contracts  of  married  women. 
Right  to  question  agent^s  authority. 

Cited   in   reference  note   in  61    A.   D.   521,  on   right  to   question   agent's  au- 
thority to  make  demand  at  the  time  only. 
Ratiflcatlon  of  unauthorized  act  of  agent. 

Cited  in  Pickard  v.  Perley,  45  N.  H.  188,  86  A.  D.  153,  holding  notice  to 
quit  given  by  unauthorized  agent,  not  ratified  by  commencing  suit  to  obtain 
possession;  Lyon  v.  Washburn,  3  Colo.  201,  holding  commencement  of  action  for 
rent,  ratification  of  act  of  agent  in  accepting  attornment  from  tenant. 

51  AM.  DEC.  288,  BELLOWS  v.  RUSSELL,  20  N.  H.   427. 
Illegality  of  contract. 

Cited  in  Wiggins  Ferry  Co.  v.  Chicago  &  O.  R.  Co.  5  Mo.  App.  347,  holding 
that  agreements  or  combinations  which  prevent  or  withdraw  competition  are 
illegal;  Weld  v.  Lancaster,  56  Me.  453,  holding  agreement  to  indemnify  mail 
contractor  if  he  will  repudiate  contract  with  government,  illegal. 

Cited  in  reference  note  in  67  A.  D.  689,  on  determining  contracts  to  be  void 
at   against   public   policy. 
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—  For  Joint  bid. 

Cited  in  Huntington  v.  Bardwell,  46  N.  H.  492,  upholding  agreement  by  one 
to  bid  for  mail  contract  on  account  of  himself  and  others  in  absence  of  frand; 
Gulick  V.  Webb,  41  Neb.  706,  43  ^.  S.  R.  720,  60  N.  W.  13,  holding  foreclosure 
sale  not  invalidated  by  combination  of  lien  holders  to  bid  jointly  because  un- 
able to  do  so  individually. 

Cited  in  notes  in  20  L.R.A.  545,  552,  on  effect  of  preventing  or  checking  bid» 
on  validity  of  sale  at  auction;  96  A.  D.  270,  on  effect  of  combination  tending 
to  stifle  competition  at  auctions. 
Validity  of  contract  as  question  for  court  or  jury. 

Cited  in  Mulligan  v.  Smith,  32  Colo.  404,  76  Pac.  1063,  upholding  instruction 
•that  certain  terms  or  conditions  would  render  disputed  contact  void  as 
against  public  policy. 

51  AM.  DEO.  940,  WEIiD  T.  6ABIN,  20  N.  H.  ftSS. 
Substitution  of  mortgagee  discharging  prior  encumbrance. 

Cited  in  Passumpsic  Sav.  Bank  v.  Weeks,  59  N.  H.  239,  holding  that  second 
mortgagee  paying  first  mortgage  acquires  rights  of  first  mortgagee. 
Ignorance  of  law  as  ground  for  relief. 

Cited  in  Bolles  v.  Dalton,  59  N.  H.  479,  holding  that  party  failing  to  file 
claim  for  injury  from  defective  highway  within  statutory  period  because  of 
ignorance  of  law  may  file  it  later. 

51   AM.   DEC.    949,   BARTLETT  T.   PEASIiEE,   20   N.   H.    547. 
Nature  and  extent  of  easement. 

Cited  in  reference  note  in  54  A.  D.  733,  on  right  to  go  extra  viam  over 
another's  land  where  private  way  is  impassable. 

Cited  in  notes  in  10  £.  R.  C.  34,  on  right  and  liability  as  to  repair  of  ease- 
ment; 15  L.R.A.(N.S.)  993,  on  duty  of  owner  of  servient  tenement  to  main- 
tain  and  protect  easement. 

51  AM.  DEC.  244,  WETHERBEE  ▼.  MARSH,  20  N.  H.  561. 
Elements  Increasing  or  mitigating  damages  in  slander  or  libel. 

Cited  in  Wier  v.  Allen,  51  N.  H.  177;  Gray  v.  Elzroth,  10  Ind.  App.  687, 
53  A.  S.  R.  400,  37  N.  £.  551, — holding  proof  of  general  rumors,  admissible  in 

mitigation  of  damages  in  slander  suit;  B v.  I ,  22  Wis.  372,  94  A.  D. 

604;  Schulze  v.  Jalonick,  18  Tex.  Civ.  App.  296,  44  S.  W.  580,— holding  evi- 
dence that  plaintiff  was  generally  reputed  to  be  guilty  of  the  crime  charged, 
admissible  in  mitigation  of  damages;  Montgomery  v.  Knox,  23  Fla.  595,  3 
So.  211.  holding  general  belief  in  truth  of  libelous  charge,  admissible  in  miti- 
gation of  damages;  Republican  Pub.  Co.  v.  Mosman,  15  Colo.  399,  24  Pac.  1051  ^ 
holding  common  circulation  of  defamatory  reports  in  commimity  before  publi- 
cation in  newspaper,  admissible  in  mitigation;  Hess  v.  Gansz,  90  Mo.  App. 
439,  holding  proof  of  general  report  of  truth  of  words  spoken,  admissible  in 
mitigation  of  damages,  but  not  in  justification. 

Cited  in  reference  notes  in  60  A.  D.  463,  on  mitigation  of  damages  in' 
slander;  53  A.  S.  R.  405,  on  evidence  of  rumors  in  mitigation  of  damages  in 
slander;  80  A.  D.  90,  on  evidence  of  circulation  of  prior  reports  of  similar 
nature  in  mitigation  of  damages  in  slander;  71  A.  D.  274,  on  right  to  show- 
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general  bad  character  of  plaintiff  in  mitigation  of  damages  in  action  for  libel 
or  slander. 

Cited  in  notes  in  15  A.  S.  R.  342,  on  elements  increasing  or  mitigating  dam- 
ages for  newspaper  libel;  66  A.  S.  R.  612,  on  right  to  prove  other  origin  of 
defamatory  charge,  in  mitigation  of  damages. 

Disapproved   in    Pease   v.   Shippen,   80   Pa.   613,   21   A.   R.   116;    Knight  v^ 
Foster,  39  "N.  H.  576, — holding  proof  of  common  report,  inadmissible  to  miti- 
gate damages  in  action  of  slander. 
lilablllty  for  repetition  of  slander. 

Cited  in  reference  note  in  66  A.  D.  348,  on  liability  for  repetition  of  slander 
already   in   circulation. 

Admtsstblltty  of  facts  relied  on  as  tmsis  of  charge. 

Cited  in  Wrege  v.  Jones,  13  N.  D.  267,  112  A.  S.  R.  679,  100  N.  W.  705,  a 
A.  A  E.  Ann.  Cas.  482,  holding  facts  and  circumstances  relied  on  by  one  making 
slanderous  charge,  admissible  to  show  absence  of  malice. 

51  AM.  DEO.  248,  STATE  ▼.  COOPEK,  22  N.  J.  L.  52. 
What  constitutes  crime  of  abortion. 

Cited  in  Munk  v.  Frink,  76  Neb.  172,  106  N.  W.  425,  holding  that-  crime  of 
abortion   consists   in   imlawful   use  of  drugs   or   instruments   resulting  in   de- 
struction of  vitalized  foetus  or  its  mother. 
Abortion  as  a  crime. 

Cited  in  State  v.  Murphy,  27  N.  J.  L.  114,  construing  statute  against  pro- 
curing abortion  as  not  requiring  averment  or  proof  that  woman  swallowed* 
potion  prescribed  by  defendant;  State  v.  Gedicke,  43  N.  J.  Ji.  89,  holding 
proof  that  noxious  thing  administered  to  produce  abortion  will  have  that 
effect,  unnecessary. 

Cited  in  reference  notes  in  93  A.  D.  691,  on  indictable  nature  of  attempt  ta 
procure  abortion;  64  A.  D.  614,  on  indictability  of  performing  operation  to. 
procure  abortion. 

Cited  in  notes  in  M  A.  D.  82,  83,  on  crime  of  causing  abortion;  63  L.R.A. 
908,  on  homicide  in  killing  of  unborn  child  or  of  attempting  to  commit  an 
abortion. 

—  On  woman  not  yet  quick  with  child. 

Cited  in  Evans  v.  People,  1  Cowen  Crim.  Rep.  494,  holding  that  crime  of 
manslaughter  cannot  be  predicated  on  destruction  of  foetus  before  period  of 
quickening;  Mitchell  v.  Com.  78  Ky.  206,  39  Am.  Rep.  229,  holding  procuring 
abortion  of  consenting  woman  not  yet  quick  with  child,  not  offense  at  common 
law;  Evans  v.  People,  49  N.  Y.  90,  holding  that  conviction  for  manslaughter  of 
unborn  child  by  attempting  abortion  cannot  be  had  without  averring  and  prov^ 
ing  its  quickening: 

Cited  in  note  in  31  A.  R.  149,  as  to  whether  it  is  an  olTense  to  take  life  of 
unborn   child   before  quickening. 

Distinguished  in  Eggart  v.  State,  40  Fla.  532,  25  So.  144,  holding  that 
under  statute  punishing  mere  procuring  abortion,  indictment  need  not  allege> 
woman  to  be  quick  with  child. 

—  Resulting  in  death  of  woman. 

Distinguished  in  Peoples  v.  Com.  87  Ky.  490,  9  S.  W.  509,  holding  that  in- 
dictment for  causing  death  of  woman  by  means  of  abortion  need  not  allege  sho: 
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was  quick  with  child;  State  v.  Dickinson,  41  Wis.  209,  to  point  that  com- 
mission of  an  abortion  upon  a  consenting  woman  not  quick  with  child  was 
murder  at  common  law  if  it  resulted  in  her  death;  State  v.  Meyer,  64  N.  J. 
L.  385,  45  Atl.  779,  holding  that  death  of  woman  not  being  essential  element 
of  crime,  her  dying  declarations  are  inadmissible  against  abortionist. 
—  Criminal  liability  of  woman  on  whom  abortion  committed. 

Cited  in  State  v.  Hyer,  39  N.  J.  L.  600,  holding  that,  under  statute  punish- 
ing persons  advising  or  procuring  abortion,  woman  voluntarily  taking  potion 
administered  is  not  accomplice;  Abrams  v.  Foshee,  3  Iowa,  279,  66  Am.  Dec. 
77;  Smith  v.  GafTard,  31  Ala.  61, — holding  words  charging  woman  with  pro- 
•curing  abortion  on  herself  before  quickening,  not  actionable  per  ae. 
Attempt  to  commit  crime. 

Cited  in  reference  note  in  20  A.  8.  R.  746,  on  attempt  to  procure  abortion. 

Cited  in  note  in  9  L.R.A.(N.S.)   264,  on  charge  of  attempt  to  commit  offense 
t»ased  on  attempt  to  do  an  act  under  mistaken  belief  in  existence  of  fact  without 
which  the  act,  if  consummated,  would  not  have  constituted  the  offense. 
Effect  of  consent  of  other  party  on  criminality  of  act. 

Cited  in  reference  note  in  64  A.  D.  682,  on  indictability  of  procurement  of 
Abortion  with  mother's  consent. 

Cited  in  note  in  72  A.  S.  R.  700,  on  effect  of  consent  to  criniA  by  persons 
injured  thereby. 
:Statu8  and  rights  of  unborn  infant. 

Cited  in  Dietrich  v.  Northampton,  138  Mass.  16,  52  Am.  Rep.  242,  holding 
•child  prematurely  born  through  mother's  falling  on  defective  highway,  not 
''person"  whose  administrator  can  enforce  town's  statutory  liability;  Quinlen 
V.  Welch,  69  Hun,  586,  23  N.  Y.  Supp.  963,  holding  child  in  womb,  if  subse- 
quently born  alive,  within  statute  giving  every  "child"  right  of  action  for 
father's  death  from  intoxication. 

SI  AM.  DEC.   253,  DEN  EX  DEM.  TRUMBULL  ▼.  GIBBONS,   22  N.  J. 

L.  117. 
Uneqnal  or  unjust  disposition  of  property  as  InTalldating  will. 

Cited  in  Collins  v.  Osborn,  34  N.  J.  Eq.  51],  holding  inequality  in  disposition 
of  property,  not  ground  for  setting  aside  will;  Dale  v.  Dale,  36  N.  J.  Eq.  269, 
holding  that  testator's  unequal  or  capricious  disposition  of  property  will  not 
invalidate  will;  Smith  v.  Smith,  48  N.  J.  Eq.  566,  25  Atl.  11,  holding  tUat 
testator   possessing  capacity  may  lawfully   make  unjust  will. 

Told  or  Impossible  condition  in  will. 

Cited  in  Feit  v.  Richards,  64  N.  J.  Eq.  16,  53  Atl.  824,  holding  condition  in 
restraint  of  alienation  of  estate  in  fee  simple,  void;  Howe  v.  Hodge,  152  111. 
252,  38  N.  E.  1083,  holding  that  if  subsequent  condition  or  .limitation  over  is 
void,  first  taker  takes  estate  discharged  of  condition  or  limitation  over; 
McDonogh  v.  Murdoch,  15  How.  367,  14  L.  ed.  732,  holding  that  conditions 
subsequent  impossible  of  performance  do  not  invalidate  bequest. 

Cited    in    reference    note   in    36    A.    S.    R.    619,   on   conditions    subsequent  in 
devise. 
Taking  of  absolute  estate  under  will. 

Cited  in   reference  notes  in   62  A.   D.   316,   as  to  when  estate  is   absolute; 
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63  A.  D.  741,  on  first  taker's  right  to  absolute  estate  where  limitation  over  is 

void  for  remoteness. 

Insanity  of  testator  as  invallclatlns  will. 

Cited  in  Boardman  v.  Woodman,  47  N.  H.  120,  holding  mere  moral  insanity 
unaccompanied  by  insane  delusion,  insufficient  to  invalidate  will;  Blough  v. 
Parry,  144  Ind.  463,  40  N.  E.  70;  Teegarden  v.  Lewis,  146  Ind.  98,  40  N.  E. 
1047;  Durham  v.  Smith,  120  Ind.  463,  22  N.  E.  333, — holding  that  unsoundness 
of  mind  not  affecting  testamentary  capacity  does  not  invalidate  will. 

Cited  in  reference  notes  in  55  A.  D.  717,  on  testamentary  capacity;  66  A.  D. 
429,  on  what  constitutes  testamentary  capacity;  71  A.  D.  153,  on  insanity, 
imbecility,  or  dotage  to  invalidate  will;  44  A.  S.  R.  687,  on  effect  of  partial 
insanity  on  testamentary  capacity;  61  A.  D.  85,  on  partial  insanity  as  ground 
for  invalidating  will. 

Cited  in  notes  in  37  L.R.A.  267,  on  prejudice  or  ill-will,  as  Insane  delusion; 
63  A.  S.  R.  96,  on  insane  delusion  affecting  testamentary  capacity;  37  L.R.A. 
.  278,  on  insane  delusions  as  to  misconduct  of  heirs. 
Presumption  and  burden  of  proof  as  to  insanity  of  testator. 

Cited  in  Elkinton  v.  Brick,  44  N.  J.  Eq.  164,  1  L.R.A.  161,  15  Atl.  391, 
holding  that  burden  of  proof  rests  on  party  denying  testamentary  capacity,  but 
shifts  if  insanity  shown  prior  to  making  will;  Prentis  v.  Bates,  93  Mich.  234, 
17  L.RA.  494,  53  N.  W.  153  (dissenting  opinion),  on  burden  of  proof  to  show 
insanity  and  incapacity  of  testator. 

Cited  in  reference  notes  in  99  A.  D.  709,  on  burden  of  proof  of  insanity  of 
testator;  54  A,  D.  423,  on  evidence  necessary  to  establish  testamentary  ca- 
pacity. 

Cited  in  notes  in  36  L.R.A.  724,  on  presumption  of  sanity  with  relation  to 
wills;  17  L.R.A.  496,  on  burden  of  proof  of  testamentary  capacity  in  ejectment 


Nonexpert  testimony  as  to  insanity. 

Cited  in  State  v.  Pike,  49  N.  H.  399,  6  A.  R.  533  (dissenting  opinion),  on 
admissibility  of  testimony  of  witness  not  an  expert  as  to  insanity  of  a  person. 
Admissibility  of  declarations  of  testator. 

Cited  in  Dinges  v.  Branson,  14  W,  Va.  100,  holding  declarations  of  testator 
made    prior    or    subsequent    to   execution    of   will,    admissible    on    question    of 
mental  capacity;   Boylan  v.  Meeker,  28  N.  J.  L.  274,  holding  declarations  of 
testator  inadmissible  to  show  he  did  not  execute  will. 
Effect  of  testator's  motive  on  validity  of  will. 

Cited  in  reference  note  in  61  A.  D.  84,  on  motive  of  testator  as  ground  for 
setting  aside  will. 
What  is  undue  influence  invalidating  will. 

Cited  in  Waddington  v.  Buzby,  43  N.  J.  Eq.  154,  10  Atl.  862,  holding  secret 
execution  of  will  of  aged  woman  by  procurement  of  favored  parties,  indicia 
of  undue  influence;  Re  Gleespin,  26  N.  J.  Eq.  523,  holding  suspicious  circum- 
stances, insufficient  to  show  undue  influence  invalidating  will;  Dumont  v, 
Dumont,  46  N.  J.  Eq.  223,  19  Atl.  467,  holding  undue  influence,  not  shown  by 
fact  that  person  discriminated  against  was  denounced  to  testatrix  by  favored 
legatee;  Rusling  v.  Rusling,  36  N.  J.  Eq.  603,  holding  that  will  was  drawn 
by  favored  legatee  does  not  of  itself  invalidate  it. 

Cited  in  reference  notes  in  56  A.  D.  430,  on  undue  influence  affecting  validity 
Km.  Dec.  Vol.  VII.— 54. 
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of  wills;   58  A.  D.  272,  on  what  constitutes  undue  influence  invalidating  vilL 

—  Influence  destroying  free  agency. 

Cited  in  Re  DeBaun,  2  Connoly,  304,  9  N.  Y.  Supp.  807;  White  v.  Sterr,  47 
N.  J.  Kq.  244,  20  AtL  875, — holding  that  whatever  destroys  free  agency  of 
testator  constitutes  undue  influence;  Fritz  v.  Turner,  46  N.  J.  £q.  515,  22  Atl. 
125;  Elkinton  v.  Brick,  44  N.  J.  Eq.  164,  1  UR.A.  161,  15  AtL  391,— holding 
that  undue  influence  must  be  such  as  to  destroy  free  agency,  and  amount  to 
moral  or  physical  coercion;  Lynch  v.  Clements,  24  N.  J.  Eq.  431,  holding  will 
invalid  when  made  by  aged  and  feeble  man  under  control  and  dictation  of  one 
of  his  sons. 

—  Bzoesslve  Importunity. 

Cited  in  Westcott  y.  Sheppard,  51  N.  J.  Eq.  315,  30  Atl.  428;  Hampton  v. 
Westcott,  49  N.  J.  Eq.  522,  25  AU.  254, — ^holding  that  excessive  importunity 
may  amount  to  coercion. 

—  Influence  ac^qnlred  by  kindness. 

Cited  in  Seguine  v.  Seguine,  3  Keyes,  663,  35  How.  Pr.  336;  Seguine  v. 
Seguine,  4  Abb.  App.  Dec  191;  Re  Darst,  34  Or.  58,  54  Pac.  947;  White  v.' 
Starr,  47  N.  J.  Eq.  244^  20  Atl.  875, — holding  influence  acquired  by  kindness 
and  affection,  not  undue;  Oifton  v.  Clifton,  47  N.  J.  Eq.  227,  21  Atl.  333, 
holding  affection  and  kind  offices  unconnected  with  fraud  or  connivance  not 
undue  influence,  though  inducing  testamentary  recompense. 
Sabmission  of  Issue  without  evidence. 

Cited  in  Royster  v.  SUllings,  124  N.  C.  55,  32  8.  E.  384,  holding  that  ooort 
should  not  submit  issue  to  jury  without  evidence. 

51  AM.  DEC.  262,  VANDBGRIFT  ▼.  R£DIK£R,  29  N.  J.  Ii.   185. 
Liability  of  railroad  company  for  killing  of  animal  on  track. 

Cited  in  Walsh  v.  Virginia  k  T.  R.  Co.  8  Nev.  110,  holding  railroad  company,  not 
liable  for  killing  animal  on  track  in  absence  of  negligence;  Case  v.  Central  R.  Co. 
59  N.  J.  L.  471,  59  A.  S.  R.  617,  37  Atl.  65,  holding  railroad  company  negligently 
running  down  trespassing  animals,  not  liable;  Price  v.  New  Jersey  R.  A  Transp. 
Co.  31  N.  J.  L.  229,  denying  liability  of  railroad  company  for  engineer's  failure 
to  abate  speed  of  train  running  down  horses  on  track. 

Cited  in  reference  notes  in  63  A.  D.  625,  on  railroad's  liability  for  killing  ani- 
mals on  track;  58  A.  D.  198;  75  A.  D.  240, — on  liability  of  railroad  company 
for  injuring  cattle  trespassing  upon  track;  96  A.  D.  681,  on  liability  of  railroad 
company  for  killing  animals  trespassing  on  track. 

Cited  in  note  in  1  L.R.A.  449,  on  railroad  company's  liability  where  animals 
injured  on  trespassing  on  track. 

Disapproved  in  Moses  v.  Southern  P.  R.  Co.  18  Or.  385,  8  L.R.A.  135,  23  Pac. 
498;  Washington  v.  Baltimore  &  O.  R.  Co.  17  W.  Va.  190;  Bostwick  v.  Minne- 
apolis &  P.  R.  Co.  2  N.  D.  440,  51  N.  W.  781,— holding  that  railroad  company 
must  exercise  ordinary  care  to  prevent  injury  to  animals  trespassing  on  track. 

—  Wanton  and  reckless  negligence. 

Cited  in  Stucke  v.  Milwaukee  &  M.  R.  Co.  9  Wis.  202,  holding  railroad  company 
liable  if  it  wantonly  runs  down  trespassing  cattle;  Vanhorn  v.  Burlington,  C.  R- 
&.  N.  R.  Co.  63  Iowa,  67,  18  N.  W.  679;  Maynard  v.  Boston  &  M.  R.  Co.  115 
Mass.  458,  15  A.  R.  119;  Louisville  &  F.  R.  Co.  v.  Ballard,  2  Met.  (Ky.)  177,- 


Digitized  by 


Google 


851  NOTES  ON  AMERICAN  DECISIONS.  [253-267 

holding  railroad  not  liable  for  injury  to  animal  trespassing  on  track  in  absence 

of  wanton  and  reckless  negligence. 

lilabillty  of  owner  of  trespassing  animal. 

Cited  in  Lorance  v.  Hillyer,  57  Neb.  266,  77  N.  W.  755,  Holding  owner  of 
trespassing  animal  escaping  without  negligence  on  his  part,  liable  for  damage 
committed  by  it. 

Cited  in  notes  in  81  A.  S.  R.  446,  on  liability  of  owners  of  trespassing  animals; 
40  A.  D.  248,  on  common-law  rule  as  to  liability  for  trespasses  of  animals;  40 
A.  D.  249,  on  applicability  in  the  United  States  of  common-law  rule  as  to  lia- 
bility for  trespasses  of  animals. 
Contributory  negligence  as  bar  to  recovery. 

Cited  in  Moore  v.  Central  R.  Co.  24  N.  J.  L.  268,  denying  right  of  person  at 
fault  to  recover  for  injuries  sustained  at  railroad  crossing;  New  Jersey  Exp.  Co. 
V.  Nichols,  33  N.  J.  L.  434,  97  A.  D.  722,  holding  that  person  injured  because 
of  his  own  negligence  cannot  recover  unless  act  of  party  complained  of  amounted 
to  wilful  trespass  or  intentional  wrong. 

Cited  in  reference  note  in  59  A.  S.  R.  619,  on  negligence  of  owner  of  stock 
killed  on  railroad  track. 

Cited  in  note  in  53  A.  D.  388,  on  effect  of  contributory  negligence  of  party 
injured  on  his  right  of  action. 
liiabtlity  of  corporation  for  agent's  torts. 

ated  in  State  ▼.  Baltimore  &  0.  R.  Co.  15  W.  Va.  362,  36  A.  R.  803,  holding 
corporation  liable  for  wilful  torts  of  agent. 

51  AM.  DEC.  265,  RANDOLPH  ▼.  GWYNNS,  7  N.  J.  £Q.  88. 
What  are  flztnrefl. 

Cited  in  reference  notes  in  56  A.  D.  501,  on  what  are  fixtures;  59  A.  D.  658, 
an  to  when  chattels  are  covered  by  mortgage  on  building;  59  A.  D.  658,  on 
machinery  as  fixture;  66  A.  D.  426,  on  engines  and  boilers  firmly  fixed  to  free- 
hold as  fixtures. 

Cited  in. note  in  8  L.R.A.(N.S.)  381,  on  engine  as  fixture  when  placed  on  the 
land  by  owner  of  the  realty. 

51   AM.  DEO.   267,  DOUGHTY  ▼.  SOMERVILLE  A  B.  R.   CO.   7  N.  J. 

SQ.  629. 
Discretion  as  to  granting  Injunction. 

Cited  in  reference  note  in  77  A.  S.  R.  345,  on  discretion  of  court  as  to  granting 
or  refusing  injunction. 
Denial  in  answer  operating;  to  dissolve  injunction. 

Cited  in  note  in  53  A.  D.  391,  as  to  whether  special  injunction  will  be  dissolved 
by  defendant's  simple  denial  in  answer. 
Appealability  of  order  appertaining  to  Injunction. 

Cited  in  Morgan  v.  Rose,  22  N.  J.  Eq.  583,  holding  order  granting,  refusing, 
sustaining,  or  dissolving  injunction,  appealable. 
Effect  of  appeal  upon  Injunction. 

Cited  in  Pennsylvania  R.  Co.  v.  National  Docks  &  N.  J.  Junction  Connecting 
R.  Co.  54  N.  J.  Eq.  647,  35  Atl.  433  (reversing  54  N.  J.  Eq.  167,  33  Atl.  936), 
holding  injunctive  provisions  of  decree  without  force  pending  appeal;  State  ex  rel. 
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Carroll  ▼.  Campbell,  25  Mo.  App.  635,  holding  that  appeal  with  supersedeas  Irom 
judgment  dissolving  injunction  continues  injunction  in  force. 
Staying  action  by  party  pending  appeal. 

Cited  in  Cohen  v.  L'Engle,  24  Fla.  542,  5  So.  235,  refusing  to  enjoin  proaecutioii 
of  suit  of  law  pending  appeal  from  order  unless  indispensable  to  protect  rights 
of  party;  People's  Traction  Co.  v.  Central  Passenger  R.  Co.  67  N.  J.  Eq.  370, 
58  Atl.  507,  restraining  railroad  from  constructing  its  tracks  pending  appeal  in  an 
action  in  which  its  right  to  do  so  is  challenged;  Woodward  v.  Wilkes-Barre,  4 
Kulp,  138,  holding  that  court  will  not  stay  action  by  defendant  pending  com- 
plainant's appeal  from  order  denying  injunction  nnleas  latter  will  suffer  irre* 
mediable  injury. 

Cited  in  note  in  67  A.  S^  R.  717,  719,  on  implied  power  of  courts  to  issue  writs 
of  supersedeas. 
—  Continuing  Injunction  In  force. 

Cited  in  Kimball  v.  Alcorn,  45  Miss.  145,  upholding  suspension  of  order  dis- 
solving injunction  pending  appeal;  State  ex  rel.  South  Missouri  Pine  Lumber 
Co.  V.  Bearing,  180  Mo.  53,  79  S.  W.  454,  holding  that  circuit  court  may  contmue 
injunction  in  force  pending  appeal  from  order  dissolving  it;  Godey  v.  Godey, 
39  Cal.  157,  holding  that  determination  of  court  below  to  continue  injunction 
until  hearing  will  not  be  disturbed  in  absence  of  abuse  of  discretion;  Harrison 
V.  Yerby,  87  Ala.  185,  6  So.  3,  holding  that  appellate  court  will  allow  injunction 
to  remain  in  force  until  final  hearing,  if  irreparable  mischief  would  follow  \U 
dissolution ;  Delaware,  L.  &  W.  R.  Co.  v.  Breckenridge,  55  N.  J,  Eq.  159,  35  Atl. 
821,  refusing  to  continue  injunction  pending  appeal  from  order  modifying  it 
~  Reinstating  Injunction. 

Cited  in  Neiser  v.  Thomas,  46  Mo.  App.  47,  upholding  power  of  appellate  court 
to  reinstate  injunction  pending  appeal  from  judgment  dissolving  it. 

51   AM.  DEC.   272,  HAIjIj  t.  IiAMBERT,   7  N.  J.  EQ.   65 1. 

Who  entitled  to  be  snbrogated. 

See  Union  Mortg.  B.  &  T.  Co.  v.  Peters,  72  Miss.  1058,  30  L.R.A.  829,  18  So. 
497,  holding  one  advancing  money  to  debtor  to  be  used  in  payment  of  prior 
security,  entitled  to  remedy  of  subrogation. 

51  AM.  DEC.  275,  VAN  RENSSELAER  t.  JEWETT,  2  N.  Y.   135. 
When  nonsnit  or  dismissal  of  complaint  will  be  granted. 

Cited  in  Gans  v.  Woolfolk,  2  Mont.  460,  holding  nonsuit  improperly  granted 
when  a  cause  of  action  is  proved  or  admitted  by  the  pleadings;  People  v.  Metro- 
politan Teleph.  &  Teleg.  Co.  64  How.  Pr.  120;  People  v.  Metropolitan  Teleph. 
&  Teleg.  Co.  11  Abb.  N.  C.  304,— holding  nonsuit  properly  denied  if  plaintiff 
entitled  to  recover  even  nominal  damages;  Mallory  v.  Tioga  R.  Co.  36  How.  Pr. 
202,  5  Abb.  Pr.  N.  S.  420,  1  N.  Y.  Trans.  App.  204,  3  Abb.  App.  Dec.  139,  3 
Keyes,  354,  holding  nonsuit  improper  where  evidence  sufficient  to  enable  jury 
to  determine  extent  and  amount  of  claim;  Mallory  v.  Tioga  R.  Co.  3  Abb.  App- 
Dec.  139,  holding  nonsuit  improper  where  there  is  evidence  as  to  services  rendered 
by  plaintiff,  and  their  value;  Nilsson  v.  De  Haven,  47  App.  Div.  537,  62  N.  Y. 
Supp.  506,  holding  dismissal  of  complaint,  erroneous,  if  plaintiff  entitled  to 
recover  nominal  damages. 

;    Cited  in  reference  notes  in  56  A.  D.  48,  on  directing  compulsory  nonsuit;  €0 
A.  D.  711,  on  grant  of  nonsuit  where  there  is  not  sufficient  evidence  to  justify 
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verdict;   66  A.  D.  217,  on  refusal  of  nonsuit  where  there  is  any  evidence  to 
support  a  verdict;   64  A.  D.  631,  on  ordering  nonsuit  where  there  is  evidence 
upon  which  any  verdict  could  be  rendered  for  plaintiff. 
Rt^ht  to  interest. 

Cited  in  Gray  v.  Central  R.  Co.  157  N.  Y.  483,  52  N.  E.  555  (dissenting 
opinion),  on  whether  interest  discretionary  or  matter  of  right;  Dana  v.  Fiedler, 
12  N.  Y.  40,  62  A.  D.  130,  holding  that  right  to  interest  in  actions  upon  contract 
depends  not  upon  discretion,  but  upon  legal  right;  Godbe  v.  Young,  1  Utah,  55, 
holding  interest  allowable  as  matter  of  right  and  as  essential  to  legal  indemnity 
iu  action  of  contract. 

Cited  in  reference  notes  in  15  A.  S.  R.  556,  on  right  to  recover  interest;  13 
A.  S.  R.  488,  as  to  allowance  of  interest;  1  A.  S.  R.  831 ;  40  A.  S.  R.  920,— as  to 
when  interest  is  allowable  on  debts;  31  A.  R.  498,  as  to  when  interest  is  allow- 
able on  damages  for  breach  of  contract. 

Cited  in  notes  in  14  E.  R.  C.  562,  on  right  to  collect  interest;  6  A.  D.  195, 
on  recovery  of  interest  on  liquidated  accounts;  87  A.  D.  750,  as  to  whether 
interest  can  be  recovered  on  penal  bond  beyond  penalty. 

—  On  equitable  Iten. 

Cited  in  Renwick  v.  Renwick,  1  Bradf.  234,  allowing  interest  on  unsecured 
equitable  lien  payable  out  of  the  proceeds  of  real  estate. 

—  On  balance  of  bid. 

Cited  in  Atkinson  v.  Richardson,  15  Wis.  595,  requiring  purchaser  at  sheriff's 
sale  to  pay  interest  on  unpaid  balance  of  bid. 

—  On  state  tax.     . 

Cited  in  People  v.  Myers,  66  Hun,  167,  21  N.  Y.  Supp.  79,  48  N.  Y.  S.  R.  880, 
upholding  allowance  of  interest  on  state  tax  due  from  county. 

—  On  rents  and  profits. 

Cited  in  Scott  v.  Guernsey,  60  Barb.  103,  holding  cotenant  receiving  rents, 
liable  to  his  cotenants  for  their  shares  with  interest;  Cowing  v.  Howard,  46 
Barb.  579,  holding  one  receiving,  under  claim  of  right,  rents  and  profits  belonging 
to  another,  liable  for  interest. 

—  On  nnliqutdated  demand. 

Cited  in  Sipperly  v.  Stewart,  50  Barb.  62;  Kuhn  v.  McKay,  7  Wyo.  42,  51 
Pac.  205, — holding  interest  allowable  on  unliquidated  demand,  computable  by 
reference  to  market  values ;  McMahon  v.  New  York  &  E.  R.  Co.  20  N.  Y.  403 ; 
(Jray  v.  Central  R.  Co.  157  N.  Y.  483,  52  N.  E.  555,— holding  interest  not  allow- 
able on  claim  for  unliquidated  damages,  not  capable  of  computation  by  reference 
to  market  values;  Hewes  v.  Germain  Fruit  Co.  106  Cal.  441,  39  Pac.  853,  hoMing. 
interest  not  allowable  on  recovery  by  seller  against  buyer  for  breach  of  contract 
in  absence  of  fixed  market  price  for  goods  sold;  Kervin  v.  Utter,  120  App.  Div. 
610,  104  N.  Y.  Supp.  1061,  holding  debtor  chargeable  with  interest  on  past  due 
account  the  amount  of  which  is  ascertainable  by  computation. 

Cited  in  reference  notes  in  106  A.  S.  R.  494,  on  interest  on  unliquidated  claim;, 
68  A.  D.  493,  on  interest  on  unliquidated  demands;  53  A.  S.  R.  247,  on  allowance 
of  interest  on  unliquidated  demand. 

Distinguished  in  Holmes  v.  Donihugh,  17  Barb.  454,  holding  interest  not  recov- 
erable on  uncertain  and  unliquidated  claim  for  board;  Gallup  v.  Perue.  10  Hun, 
525,  holding  interest  not  allowable  on  unliquidated  claim  for  professional  services. 
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—  As  damages. 

Cited  in  McCreery  t.  Grsen,  38  Mich.  172,  holding  allowimce  of  interest  by 
way  of  damages,  not  erroneous;  Re  Burke,  117  App.  Div.  479,  102  N.  Y.  Supp. 
785,  holding  that  arbitrators  may  award  interest  on  sum  found  due,  although 
question  not  expressly  submitted;  Sommer  v.  Huber^  14  Lane  L.  Rev.  121, 
upholding  allowance  of  interest  on  recovery  of  damages  by  discharged  emplo^'ee 
for  breach  of  contract;  Kelly  v.  Fall  Brook  Coal  Co.  67  Barb.  183,  upholding 
allowance,  of  interest  on  recovery  of  damages  for  breach  of  contract  to  load 
boat,  which  was  kept  waiting. 

Cited  in  notes  in  28  A.  R.  314;  47  A.  R.  74,— on  right  to  interest  as  dama<res. 

Distinguished  in  Mansfield  v.  New  York  C.  &  H.  R.  R.  Co.  114  N.  Y.  331, 
4  LJI.A.  566,  21  N.  £.  735,  holding  interest  not  recoverable  on  amount  of  dam- 
ages for  breach  of  contract  by  reason  of  inconvenience  and  extra  work;  Cox  ▼. 
McLaughlin,  76  Cal.  60,  9  A.  S.  R.  164,  18  Pac.  100,  holding  interest  not  allowable 
upon  amount  recovered  for  services  upon  a  quantum  meruit;  Dana  v.  Fiedler, 
1  E.  D.  Smith,  463,  holding  that  allowance  of  interest  rests  in  discretion  of  jury 
in  action  to  recover  damages  for  breach  of  contract  to  deliver  goods. 
Time  or  event  from  which  Interest  is  allowable  —  Maturity  of  claim. 

Cited  in  Livingston  v.  Miller,  11  N.  Y.  80,  holding  interest  recoverable  on  rent 
from  time  it  becomes  due;  Goulds  Mfg.  Co.  v.  Munckenbeck,  20  App.  Div.  612, 
47  N  Y.  Supp.  325,  holding  that  interest  runs  on  claim  for  goods  sold  on  expira- 
tion of  term  of  credit;  Esterly  v.  Cole,  3  N.  Y.  502,  holding  interest  allowable 
after  six  months  on  open  running  account  for  goods  sold,  when  such  is  custom 
of  neighborhood;  Christie  v.  Iowa  L.  Ins.  Co.  Ill  Iowa,  177,  82  N.  W.  499,  allowing 
interest  from  time  money  should  have  been  paid  under  terms  of  mutual  insurance 
certificate;  Glaser  v.  New  York  Physicians  Mut.  Aid  Asso.  32  Misc.  67,  66  N.  Y. 
Supp.  152,  holding  mutual  aid  association  liable  for  interest  on  claim  remaining 
unpaid  for  thirty  days  after  proof  of  death. 

—  Completion  of  contract. 

Cited  in  Sullivan  v.  McMillan,  37  Fla.  134,  53  A.  S.  R.  239,  19  So.  340,  uphold 
ing  recovery  of  interest  on  unliquidated  claim  for  breach  of  contract,  computed 
from  time  contract  would  have  been  completed. 

—  Delivery  or  refusal  to  accept  goods. 

Cited  in  Atlantic  Phosphate  Co.  v.  GraflSin,  114  U.  S.  492,  29  L.  ed.  221,  5 
Sup.  Ct.  Rep.  967,  holding  interest  allowable  upon  delivery  of  goods  sold  in 
absence  of  other  terms;  General  Electric  Co.  v.  National  Contracting  Co.  178 
N.  Y.  369,  70  N.  E.  928,  holding  interest  allowable  from  time  of  purchaser's 
refusal  to  receive  property. 

—  Tortious  taking. 

Cited  in  Derby  v.  Gallup,  5  Minn.  119,  Gil.  85,  holding  in  trover  for  attached 
property  plaintifif  entitled  to  interest  on  value  of  goods  from  time  of  taking. 

—  Demand  or  default. 

Cited  in  Beers  v.  Reynolds,  11  N.  Y.  97,  holding  interest  chargeable  from 
demand  in  absence  of  precise  time  of  credit;  Sweeny  v.  New  York,  173  N.  Y. 
414,  66  N.  E.  101,  holding  that  interest  on  claim  for  goods  sold  or  services  ren- 
dered runs  from  time  of  demand  for  payment;  Marsh  v.  Fraser,  37  Wis.  149, 
holding  that  open  unliquidated  claim  for  goods  or  services  does  not  carry  Interest 
in  absence  of  demand  for  payment;  Laycock  v.  Parker,  103  Wis.  161,  79  N.  W. 
327,  allowing  interest  from  time  of  demand  on  unliquidated  claim  computable 
by  reference  to  market  values;  United  States  v.  Mexican  International  R.  Co. 
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154  Fed.  519,  holding  interest  allowable  after  demand  for  unpaid  duties  reliqui* 
dated  by  collector  of  customs;  Blakely  v.  Jacobson,  9  Bos^.  140,  holding  del 
credere  factor  liable  to  principal  for  interest  without  demand  on  failure  of  pur- 
chaser to  make  stipulated  payment;  Lyon  y,  Clark,  8  N.  Y.  148,  holding  interest 
allowable  in  action  on  indemnity  bond  from  time  when  obligors,  after  having 
been  notified, . made  default;  Mygatt  v.  Wilcox,  1  Lans.  55;  Campbell  v.  Bnien, 
1  Bradf.  224, — holding  interest  allowable  only  from  time  of  default;  De  Lavallette 
V.  Wendt,  75  N.  Y.  579,  31  A.  R.  494,  holding  interest  allowa'ble  on  failure  to 
pay  fixed  sum  on  agreed  date;  Adams  v.  Ft.  Plain  Bank,  36  N.  Y.  255,  holding 
interest  recoverable  from  time  principal  ought  to  be  paid;  Barrow  v.  Reab,  9 
How.  366,  13  L.  ed.  177,  holding  interest  due  on  accounts  or  unliquidated  claims 
from  time  debtor  is  put  in  default  for  payment  of  principal;  Jackson  v.  New 
York  C.  R.  Co.  2  Thomp.  &  C.  653,  holding  interest  allowable  on  demand  due 
and  for  which  claim  has  been  made,  although  formal  account  not  made  out. 

Distinguished  in  Currie  v.  White,  37  How.  Pr.  330,  6  Abb.  N.  C.  352,  1  Sweeny, 
166,  holding  interest  not  allowable  in  absence  of  default. 

—  Bate  of  bond  to  obtain  discharge  of  Tessel. 

Cited  in  Fitch  v.  Livingston,  4  Sandf.  492,  allowing  interest  on  claim  for  dam- 
apres  sustained  by  vessel  in  collision  from  date  of  bond  given  to  obtain  discharge 
of  colliding  vessel. 

—  Date  of  writ. 

Cited  in  United  States  v.  Hills,  4  Cliff.  C.  C.  618,  Fed.  Cas.  No.  15,369,  holding 
surety  on  official  bond  liable  for  interest  from  date  of  writ. 

—  Commencement  of  action. 

Cited  in  Gallun  v.  Seymour,  76  Wis.  251,  45  N.  W.  115,  upholding  allowance 
of  interest  from  commencement  of  action  to  recover  damages  for  breach  of  con- 
tract; Breem'er  v.  Burgess,  2  Wash.  Terr.  290,  5  Pac.  840,  upholding  allowance 
of  interest  from  commencement  of  action  when  debt  liquidated  at  that  time; 
McCollum  V.  Seward,  62  N.  Y.  316,  holding  interest  properly  allowed  on  unliqui- 
dated claim  from  time  of  commencement  of  suit;  White  v.  Miller,  78  N.  Y.  393, 
34  A.  R.  544,  holding  that  claim  not  drawing  interest  before  suit  will  not  there- 
after unless  interest  could  be  set  running  by  demand. 

—  Date  of  jndgment. 

Cited  in  Booth  v.  Ableman,  20  Wis.  602,  holding  that  judgment  rendered  in 
United  States  district  court  for  a  penalty  draws  interest  from  time  it  is  docketed : 
Re  Derrian,  44  How.  Pr.  216,  holding  interest  allowable  on  unsecured  contract 
debt  up  to  date  of  adjudication  of  bankruptcy,  when  there  are  individual  and 
copartnership  creditors. 
Ri^bt  to  maintain  ejectinent  for  nonpayment  of  rent. 

Cited  in  Main  v.  Green,  32  Barb.  448,  holding  that  ejectment  will  lie  between 
subsequent  parties  to  lease  upon  breach  of  covenant  to  pay  rent;  People* v.  Van 
Rensselaer,  9  N.  Y.  291,  holding  that  state,  after  receiving  for  over  a  century  the 
rent  reserved  in  a  patent,  cannot  maintain  ejectment  founded  on  defect  in  grant : 
Martin  v.  Rector,  118  N.  Y.  476,  23  N.  E.  893  (reversing  43  Hun,  371),  holding 
statutory  notice  of  fifteen  days,  not  essential  to  right  of  action  in  ejectment  for 
nonpayment  of  rent,  where  right  of  re-entry  reserved  in  lease. 

Distinguished  in  Horton  v.  New  York  C.  &  H.  R.  R.  Co.  12  Abb.  N.  C.  30, 
holding  that  lessor  may  maintain  ejectment  after  forfeiture,  although  lease  does 
not  reserve  right  ol  re-entry. 
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Liability  of  asFJ^nee  for  rent  reserved  in  conveyance. 

Cited  in  Van  Rensselaer  v.  Hays,  19  N.  Y.  68,  75  A.  D.  278,  holding  assignee  of 
grantee  liable  to  grantor  and  his  representatives  'for  rent  reserved  in  conveyance 
in  fee. 

Cited  in  reference  note  in  88  A.  D.  331,  on  liability  of  lessee's  assignee  for  rent 

51  AM.  DEC.  979,  HAY  ▼.  COHOES  CO.  2  N.  Y.   159. 
Jbiabiiity  for  injury  to  persons  or  property  upon  neigliborins:  premises  or 
highway. 

Cited  in  McKeon  v.  See,  4  Robt.  449,  sustaining  right  to  damages  for  injuries 
to  buildings  caused  by  propulsion  of  certain  machines  by  steam;  Sadlier  v. 
New  York,  40  Misc.  78,  81  N.  Y.  Supp.  308,  holding  city  liable  for  injuries  to 
building  resulting  from  dirty  water  and  sewage  falling  thereon  from  bridge; 
Jutte  V.  Hughes,  67  N.  Y.  267,  holding  one  liable  for  damage  caused  by  filth 
escaping  into  cellar  because  drain  pipes  are  not  large  enough  and  not  kept  in 
repair;  Sheldon  v.  Sherman,  42  Barb.  368,  holding  owner  of  logs  secured  by  boom, 
but  carried  down  stream  by  unusual  freshet,  liable  for  allowing  them  to  remain 
upon  meadow  of  riparian  owner  unreasonable  period;  Riegler  v.  Tribune  Aaso, 
40  App.  Div.  324,  57  X.  Y.  Supp.  989,  holding  master  liable  for  act  of  servant 
in  emptying  benzine  out  of  window  upon  roof  of  adjoining  building. 

Cited  in  reference  notes  in  86  A.  S.  R.  844,  on  right  to  use  one's  own  land:  S8 
A.  8.  R.  804,  on  extent  of  right  to  use  one's  own  land;  31  A.  S.  R.  860,  on  liabil- 
ity for  injuries  to  adjacent  lands;  51  A.  D.  285,  286;  79  A.  D.  446;  80  A.  D.  583; 
91  A.  D.  83,— on  owner's  liability  for  acts  upon  his  own  land  causing  injury  to 
another;  76  A.  S.  R.  282,  on  duty  of  owner  so  to  use  property  as  not  to  interfere 
with  rights  of  others;  44  A.  S.  R.  366,  on  liability  of  owner  of  real  property 
for  injuries  caused  by  unsafe  constructions. 

Cited  in  notes  in  42  A.  S.  R.  540,  on  duty  to  so  use  one's  own  property  as  not 
to  injure  another;  51  A.  D.  284,  on  liability  for  damages  to  others  from  acts 
done  on  one's  own  land;  28  A.  R.  103,  on  liability  for  malicious  use  of  one's  own 
property;  118  A.  S.  R.  870,  on  negligence  as  element  of  liability  for  maintaining 
or  creating  private  nuisance;  9  L.R.A.  712,  as  to  when  conduct  of  biisinefts  is 
a  nuisance;  1  E.  R.  C.  272,  273,  on  liability  for  injury  due  to  escape  of  anything 
likely  to  do  harm;  61  L.R.A.  862,  on  injury  by  construction  and  use  of  canals; 
22  L.R.A.  831,  on  principles  sustaining  personal  liability  of  highway  offict'fs 
for  negligence;  53  A.  D.  368,  on  right  to  recover  for  consequential  injuries  through 
work  authorized  by  law. 

Distinguished  in  Rotter  v.  (Joerlitz,  16  Daly,  484,  12  N.  Y.  Supp.  210,  holding 
owner  of  two  adjoining  buildings  not  liable  to  tenant  under  lease  containing  no 
covenant  that  premises  shall  remain  in  same  condition,  for  injury  to  latter's 
goods  by  contractor's  removal  of  walls  of  other  building  leaving  leased  premises 
exposed. 
—  By  explosions  or  vilirations  generally. 

Cited  in  Heeg  v.  Licht,  80  N.  Y.  579,  36  A.  R.  654,  8  Abb.  N.  C.  355,  holding 
one  maintaining  powder  magazine,  liable  for  damages  due  to  its  explosion,  whether 
negligent  or  not;  Rafter  v.  Tagliabue,  29  Abb.  N.  C.  1,  21  N.  Y.  Supp.  107,  enjoin- 
ing blasting  without  proper  safeguards  to  prevent  injury;  Com.  v.  Parks,  155 
Mass.  531,  30  N.  E.  174,  sustaining  ordinance  prohibiting  blasting  of  rocic  with 
gunpowder  within  city  limits  without  consent  of  board  of  aldermen;  Parrott 
v.  Barney,  2  Abb.  (U.  S.)  197,  Fed.  Cas.  No.  10.773,  denying  expressmen's  liability 
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for  damage  caused  by  explosion  of  nitroglycerin  which  they  had  received  for 
transportation  at  distant  point  without  knowing  or  asking  what  it  was,  and 
which,  after  some  had  leaked  out,  they  took  to  their  office  for  examination, 
where  it  exploded;  Van  Norden  v.  Robinson,  45  Hun,  567,  10  N.  Y.  Supp.  638^ 
holding  explosion  of  steamboat  boiler,  presumed  to  be  result  of  negligence  in 
having  it  inspected;  McAndrews  v.  Collerd,  42  N.  J.  L.  189,  36  A.  R.  608,  sus- 
taining liability  for  damages  resulting  from  explosion  of  dynamite  stored  within 
city  limits  to  be  used  in  blasting  for  railroad  tunnel;  White  v.  Colorado  C.  R. 
Co.  5  Dill.  428,  Fed.  Cas.  No.  17,543,  holding  it  negligence  for  railroad  com- 
pany to  store  160  kegs  of  powder  in  same  warehouse  with  quantity  of  dry 
goods. 

Cited  in  reference  notes  in  53  A.  S.  R.  585,  on  negligence  in  blasting;  31 
A.  S.  R,  844,  on  injury  by  blasting; '32  A.  S.  R.  793,  on  negligence  when  blasting 
causing  injury;  123  A.  S.  R.  579,  on  duty  and  liability  to  adjoining  proprietors 
as  to  blasting  which  throws  rocks  and  debris;  66  A.  D.  709,  on  powder  maga* 
zines  as  nuisances. 

Cited  in  notes  in  5  A.  S.  R.  538,  on  liaoility  of  railroad  for  damage  by  blast- 
ing; 29  L.R.A.  719,  725,  on  negligence  in  manufacture  and  storage  of  gun- 
powder, nitroglycerin,  dynamite,  and  other  explosives;  65  L.R.A.  753,  on  em- 
ployer's liability  for  blasting  operations  of  independent  contractor  which  will 
necessarily  cau«e  injury. 

Distinguished  in  Tucker  v.  Mack  Paving  Co.  61  App.  Div.  521,  70  N.  Y.  Supp. 
688,  sustaining  right  of  owners  of  trap  rock  to  blast  out  same,  where  blasting 
necessary  and  done  in  proper  manner,  although  adjoining  owners  are  affected  by 
noise  and  jar. 
~  Injury  to  property  generally  by  explosions,  blasting,  etc 

Cited  in  Central  Iron  &  Coal  Co.  v.  Vandenheuk,  147  Ala.  546,  119  A.  S.  R. 
102,  6  L.R.A.(N.S.)  670,  41  So.  145,  11  A.  &  E.  Ann.  Cas.  346,  enjoining  casting 
of  debris  upon  complainant's  land  by  blasting;  Thurmond  v.  Ash  Grove  White 
Lime  Asso.  125  Mo.  App.  73,  102  S.  W.  617,  holding  that  owner  of  farm  occu]Hed 
by  another  cannot  recover  because  rocks  are  cast  on  premises  by  blasting  in 
absence  of  injury  to  freehold;  Lersner  v.  McDonald,  38  Misc.  734,  78  N.  Y. 
Supp.  1125,  sustaining  right  to  recover  for  damages  to  property  by  bursting 
of  water  main  by  explosion  of  blast  in  Street;  Buddin  v.  Fortunato,  16  Daly, 
195,  10  N.  Y.  Supp.  115,  holding  contractor  liable  for  subcontractor's  negligent 
injury  to  premises  caused  by  blasting  in  street;  Laflin  &  R.  Powder  Co.  v.  Tcur- 
ney,  181  111.  322,  19  A.  S.  R.  34,  7  L.R.A.  262,  23  N.  E.  389,  sustaining  right  to 
recover  for  damages  to  property  from  explosion  of  powder  magazine,  where  local- 
ity, quantity,  and  circumstances  constituted  nuisance  per  se. 

Cited  in  reference  note  in  48  A.  S.  R.  155,  on  liability  for  injury  to  adjoining 
property  caused  by  explosions. 

Distinguished  in  McCafferty  v.  Spuyten  Duyvil  &  P.  M.  R.  Co.  61  N.  Y.  178, 
19  A.  R.  267,  48  How.  Pr.  44,  holding  railroad  company  constructing  road,  not 
liable  for  injury  to  property  caused  by  rocks  hurled  by  blast  fired  by  subcon- 
tractor. 
—  Injury  to  buildings  by  explosions,  blasting,  etc. 

Cited  in  I^ngtin  v.  PerHoll,  30  Mont.  306,  104  A.  S.  R.  723,  65  L.R.A.  055,  70 
Pac.  699,  2  A.  &  E.  Ann.  Cas.  198,  holding  one  injuring  dwelling  by  vibrations 
caused  by  blasting,  liable  for  damage  inflicted;  Tiffin  v.  McCormack,  34  Ohio  St. 
638,  32  A.  R.  408,  holding  owner  of  quarry  hiring  one  to  quarry  stone,  latter 
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to  furnish  explosives,  liable  for  damage  to  buildings  and  trees  by  fire  thrown  by 
blast,  regardless  of  employee's  use  of  care;  Frazier  t.  Pennypack  Trap  Rock  Co. 
17  Montg.  Co.  L.  Rep.  105,  enjoining  blasting  operations  in  quarry  which 
cause  stones  to  be  throivn  into  highway  and  upon  buildings;  Gomdier  v.  Cor- 
mack,  2  E.  D.  Smith,  200,  holding  one  blasting  on  his  own  land,  liable  to  tenant 
of  adjoining  lot  for  injuries  to  house  by  rocks;  Locklin  y.  Beckwith,  6  N.  Y. 
S.  R.  583,  holding  contractors  assuming  liability  for  damages,  liable  for  injuries 
to  house  caused  by  rocks  being  thrown  against  it  by  blasts;  Morgan  v.  Bowes, 
42  N.  Y.  S.  R.  791,  17  N.  Y.  Supp.  22,  holding  one  blasting  rock,  liable  for  injuries 
to  neighboring  house,  caused  by  continuous  concussions;  Holland  House  Co.  v. 
Baird,  169  N.  Y.  136,  62  N.  E.  149,  denying  liability  for  injuries  to  vault  of 
building  constructed  under  sidewalk,  caused  by  blasting  in  trench  in  street  as 
allowed  by  ordinance,  and  without  negligence;  Fitz  Simons  &.  C.  Co.  v.  Braun, 
94  111.  App.  533,  holding  contractor  using  explosives  to  blast  in  construction  of 
tunnel,  liable  for  damages  to  brick  building  regardless  of  use  of  care;  George- 
town, B.  &  L.  R.  Co.  v.  Eagles,  9  Colo.  544,  13  Pac  696,  holding  railroad  com- 
pany removing  rocks  by  blasting,  liable  for  damages  to  buildings  by  rocks  fall- 
ing on  them,  and  for  loss  of  rents;  Colton  v.  Onderdonk,  69  Cal.  155,  158  A. 
R.  556,  10  Pac.  395,  holding  owner  blasting  out  rodcs  on  city  lot,  liable  for  dam- 
ages to  adjoining  dwelling,  regardless  of  use  of  skill  in  setting  off  blasts;  Car- 
man V.  Steubenville  &  I.  R.  Co.  4  Ohio  St.  399,  holding  railroad  company,  jointir 
liable  with  contractor  working  under  contract  to  remove  rock  which  "must  be 
removed  by  blasting,*'  for  injuries  to  adjoining  dwelling  caused  by  being  hit  by 
fragmenU  thrown  by  blast;  Watts  v.  Norfolk  &  W.  R.  Co.  39  W.  Va.  196,  45 
A.  S.  R.  894,  23  L.R.A.  674,  19  S.  E.  521,  denying  right  to  recover  for  injuries 
to  buildings  by  rocks  blasted  from  right  of  way  by  railroad  company,  as  such 
damage  is  simply  incidental  to  construction  of  road,  and  presumed  to  have  been 
considered  when  land  condemned;  Rudder  v.  Koopman,  116  Ala.  332,  37  L.R.A. 
489,  22  So.  601,  holding  that  storage  of  large  quantities  of  dynamite  and  gun- 
powder in  wooden  store  in  thickly  settled  district  creates  liability  for  burning 
of  building  set  on  fire  by  firebrands  thrown  upon  it  by  explosion  caused  by  lire 
originating  on  premises  of  third  person;  Bradford  Glycerine  Co.  v.  St.  Marys' 
Woolen  Mfg.  Co.  60  Ohio  St.  560,  71  A.  S.  R.  740,  45  L.R.A.  660,  54  N.  E.  528, 
holding  one  storing  nitroglycerin  on  own  premises,  liable  for  injuries  to  sur- 
rounding property  by  its  exploding,  although  mo  provision  of  law  violated  and 
negligence  absent. 

Cited  in  note  in  17  L.R.A.  220,  on  liability  for  injuries  to  buildings  and  land 
from  blasting. 

Distinguished  in  Page  v.  Dempsey,  184  N.  Y.  245,  77  N.  £.  9,  holding  one  injur- 
ing house  of  another  by  jarring  or  vibration  due  to  blasting,  not  liable  in  ab- 
sence of  negligence;  New  York  Steam  Co.  v.  Foundation  Co.  123  App.  Div. 
254,  108  N.  Y.  Supp.  84,  denying  liability  for  consequential  damages  resulting 
from  vibrations  caused  by  construction  of  lawful  improvement  in  absence  of 
negligence;  Losee  v.  Saratoga  Paper  Co.  42  How.  Pr.  385;  Losee  v.  Buchanan, 
51  N.  Y.  476,  10  A.  R.  623  (reversing  61  Barb.  86),— denying  liability  for  in- 
juries to  property  by  boiler  being  thrown  onto  building  as  result  of  explosion 
not  caused  by  nej^ligence;  Benner  v.  Atlantic  Dredging  Co.  134  N.  Y.  150,  30 
A.  S.  R.  649,  17  L.R.A.  220,  31  N.  E.  328,  holding  that  injuries  to  house  fi-om 
blasting  caused  by  shaking  of  earth  or  pulsations  of  air  give  no  right  of  action, 
in  absence  of  negligence,  where  work  was  done  under  government  contract  to 
remove  rocks  from  harbor;  Booth  y.  Rome^  W.  &  O.  Terminal  R.  Co.  140  N.  V. 
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267,  37  A.  S.  R.  662,  24  L.R.A.  105,  36  N.  E.  692,  denying  liability  for  injury 
to  house  by  jarring  of  earth  or  concussion,  no  rocks  being  thrown,  occasioned 
by  blasting  in  railroad  cut,  such  means  being  only  way  to  accomplish  work. 

—  Injury  to  persons  by  explosions,  blasting,  etc. 

Cited  in  Cary  Bros.  v.  Morrison,  66  L.R.A.  659,  63  C.  C.  A.  267,  129  Fed.  177, 
holding  contractor  liable  where  rocks  are  thrown  by  blasting  upon  persons  right- 
fully on  adjoining  premises;  Hoffman  t.  Walsh,  117  Mo.  App.  278,  93  S.  W. 
853,  holding  contractor  blasting  rock,  although  not  negligent,  liable  for  injury 
inflicted  on  person  at  a  distance;  Smith  v.  Day,  86  Fed.  62,  holding  contractors 
blasting  on  government  lands  for  river  improvements,  not  liable  to  passenger 
on  river  boat  hit  by  rock,  where  boat  owners  allowed  to  land  near  where  blast- 
ing carried  on,  on  their  assimiing  all  liability;  St.  Peter  v.  Denison,  58  N.  Y. 
416,  17  A.  R.  258,  sustaining  right  of  recovery  by  one  injured  by  being  hit 
by  earth  and  rock  blasted  from  canal  bed  by  contractor  with  state  engaged  in 
enlarging  Erie  Canal;  Lounsbury  v.  Fobs,  80  Hun,  296,  30  N.  Y.  Supp.  89,  hold- 
ing manufacturer  liable  for  death  caused  by  negligent  explosion  of  dynamite; 
Sullivan  v.  Dunham,  161  N.  Y.  290,  76  A.  S.  R.  274,  47  L.R.A.  716,  55  N.  E.  023 
(aflSrming  10  App.  Div.  438,  41  N.  Y.  Supp.  1083),  holding  one.  exploding  blast 
on  own  land  thereby  causing  piece  of  wood  to  fall  upon  person  lawfully  in 
highway,  liable  as  trespasser,  although  blast  fired  for  lawful  purpose  and  with- 
out negligence;  Beauchamp  v.  Saginaw  Min.  Co.  50.  Mich.  163,  45  A.  R.  30,  15 
N.  W.  65,  sustaining  liability  for  death  of  boy,  while  on  private  road,  from  being 
hit  on  head  by  stone  thrown  by  mining  blast;  Wriglit  v.  Compton,  53  Ind.  337, 
sustaining  liability  of  one  setting  off  in  quarry  blast  which  threw  fragments 
against  traveler  in  highway,  regardless  of  use  of  care  in  firing. 

Cited  as  limited  in  Klepsch  v.  Donald,  4  Wash.  436,  31  A.  S.  R.  936,  30  Pac. 
991,  holding  that  death  by  being  hit  by  rock  thrown  by  blast  nearly  1200  feet 
constitutes  only  prima  facie  evidence  of  negligence,  which  may  be  rebutted  by 
proof  of  due  care. 

—  By  debris  or  falling  objects  generally. 

Cited  in  Sadlier  v.  New  York,  104  App.  Div.  82,  93  N.  Y.  Supp.  679  (affirmed 
in  186*  N.  Y.  408,  78  N.  E.  272),  holding  city  liable  for  sweeping  debris  from 
bridge  upon  property  beneath;  McCahill  v.  John  H.  Parker  Co.  49  Misc.  258, 
97  N.  Y.  Supp.  398,  holding  contractor  letting  bricks  and  mortar  fall  upon  ad- 
joining premises,  liable  for  damages  sustained;  Jarvis  t.  Baxter,  20  Jones  &  S. 
109,  holding  one  liable  to  adjoining  owner  for  injuries  to  building  and  furniture 
by  fall  of  former's  building  by  reason  of  improper  construction  and  use  of  infe- 
rior materials;  Dillon  v.  Hunt,  11  Mo.  App.  243,  holding  owner  liable  for  nui- 
sance by  permitting  dangerous  walls  and  chimney  to  remain  after  fire  and  allow- 
ing their  removal  by  dangerous  method;  Seabrook  v.  Hecker,  2  Robt.  291,  hold- 
ing one  erecting  unsafe  wall,  liable  for  injuries  resulting  from  its  falL 

—  By  pollution  of  atr  or  escaping  gases. 

Cited  in  Robinson  v.  Smith,  3  Silv.  Sup.  Ct.  490,  7  N.  Y.  Supp.  38,  25  N.  Y.  S. 
R.  647,  holding  that  livery  business  so  conducted  as  to  pollute  air  upon  neighboring 
premises  constitutes  nuisance;  Caro  v.  Metropolitan  Elev.  R.  Co.  14  Jones  A,  S. 
138,  holding  company  authorized  to  construct  railroad,  liable  for  polluting  air 
by  noisome  gases;  Gould  v.  Winona  Gas  Co.  100  Minn.  258,  10  L.R.A.(N.S.) 
889,  111  N.  W.  264,  on  liability  in  trespass  of  company  permitting  gas  to  escai)e 
to  the  injury  of  trees;  Pickard  v.  Collins,  23  Barb.  444,  holding  that  one  cannot 
erect  bam  in  such  way  as  to  be  nuisance,  and  allow  manure  and  dirty  water  to 
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accumulate,  casting  noxious  smells  into  adjoining  house;  Hutchins  t.  Smitii,  63 
Barb.  251,  denying  right  of  owner  of  limekilns  to  pollute  air  with  smoke  and 
gases  to  detriment  of  enjoyment  and  health  of  neighboring  owner;  Bohan  v. 
Port  Jervis  Gaslight  Co.  122  N.  Y.  18,  9  L.R.A.  711,  25  N.  E.  246,  holding  com- 
pany manufacturing  gas  in  such  manner  as  to  be  nuisance,  liable  to  adjoining 
owner. 

—  By  pollution  of  water. 

Cited  in  O'Riley  v.  McChesney,  3  Lans.  278,  holding  owner  of  flax  mill  located 
upon  stream,  liable  for  allowing  shives  to  escape  and  pass  down  stream,  impair- 
ing value  of  millpond;  Carhart  ▼.  Auburn  Gaslight  Co.  22  Barb.  297,  holding 
gas  company  allowing  tarry  and  oily  substances  to  escape  into  stream,  liable  for 
injur}'  to  wool  of  carpet  manufacturers  who  had  right  to  use  stream;  Prentice 
V.  Geiger,  9  Hun,  350,  denying  right  of  upper  riparian  owner  to  deposit  sawdust 
and  rubbish  in  stream,  thereby  choking  water  power  of  lower  mill  owner;  Wash- 
burn V.  Gilman,  64  Me.  163,  18  A.  R.  246,  sustaining  riparian  owner's  right  to 
recover  for  injury  to  farm  by  driftwood  thrown  into  stream  by  mill  owner  and 
carried  to  farm  by  freshets;  Whitney  v.  Bartholomew,  21  Conn.  213,  holding 
one  erecting  carriage  and  blacksmith  shop  close  to  dividing  line,  liable  to  ad- 
joining owner  for  rendering  water  unfit  and  house  untenantable  by  reason  of 
smoke  and  cinders. 

Cited  in  note  in  13  L.R.A.  117,  on  pollution  of  waters. 
«—  By  flooding  lands  or  premises  generally. 

Cited  in  Wheeler  v.  Norton,  92  App.  Div.  368,  86  N.  Y.  Supp.  1095,  holding 
contractor  breaking  water  pipe,  liable  to  adjoining  owner  whose  premises  were 
flooded;  Duerr  v.  Consolidated  Gas  Co.  86  App.  Div.  14,  83  N.  Y.  Supp.  714. 
holding  gas  company  and  contractors,  liable  to  one  working  in  adjacent  factory 
and  injured  by  bursting  of  large  gas  tank  when  filled  with  water  to  test  for 
leaks;  Selden  v.  Delaware  &  H.  Canal  Co.  24  Barb.  362,  holding  owner  entitled 
to  recover  for  damages  caused  by  water  soaking  through  raised  canal  bank  and 
flooding  adjoining  lands;  Pvxley  v.  Clark,  35  N.  Y.  520,  91  A.  D.  72  (reversing 
32  Barb.  268),  holding  riparian  owners  liable  for  flooding  adjoining  lands  by 
percolation  of  water  resulting  from  increased  pressure  caused  by  raising  arti- 
flcial  embankment;  Haines  v.  Welch,  14  Or.  319,  12  Pac.  502,  sustaining  riparian 
owner's  right  to  recover  for  injuries  to  land  by  flood  caused  by  logs  lodging  in 
stream;  Eaton  v.  Boston,  C.  &  M.  R.  Co.  51  N.  H.  504,  12  A.  R.  147,  holding 
railroad  company  removing  natural  bank  of  stream  and  which  protected  lands 
from  freshets,  liable  for  damages  to  lands  from  floods  carrying  sand  and  gravel; 
Cahill  v.  Eastman,  18  Minn.  324,  Gil.  292,  10  A.  R.  184,  holding  one  construct- 
ing tunnel  under  portion  of  river,  liable  for  damage  to  mill  and  machinery 
caused  by  water  rushing  through  tunnel  during  freshet,  without  proof  of  neg- 
ligence in  its  construction;  Peiser  v.  Schauning,  14  Daly,  399,  holding  that  neg- 
ligent overflow  of  water  on  upper  floor  creates  liability  for  damages  to  goods  on 
lower  floor;  Cotes  v.  Davenport,  9  Iowa,  227,  holding  municipal  corporation 
liable  for  negligence  of  officers  in  leaving  pile  of  earth  so  as  to  obstruct  flow  of 
water  causing  it  to  flood  adjoining  lot. 

Distinguished  in  Gordon  v.  EUensville  &  R.  R.  Co.  119  App.  Div.  797,  104 
N.  Y.  Supp.  702,  holding  railroad  not  liable  for  damage  to  lands  flooded,  when 
its  embankment  gave  way  after  heavy  rainfall. 

—  By  turning  surface  water  on  adjoining  premises. 

Cited  in  Pohlman  v.  Chicago,  M.  &  St  P.  R.  Co.  131  Iowa,  89,  6  L.ILA.(N.S4 
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146,  107  N.  W.  1025,  holding  one  draining  surface  water  in  such  manner  as  to 
increase  flow  from  adjoining  property,  not  liable  in  trespass;  Mairs  v.  Man- 
hattan Real  Estate  Asso.  89  N.  Y.  498  (affirming  15  Jones  &  S.  31),  holding 
one  flooding  adjoining  premises  with  surface  water  while  making  improvements 
on  his  own  property,  liable  irrespective  of  negligence;  Ladd  v.  Redle,  12  Wyo. 
362,  75  Pac.  691,  holding  that  one  may  erect  embankments  to  protect  his  prem- 
ises from  overflow,  but  has  no  right  to  cast  the  water  upon  lands  of  another; 
Short  v.  Baltimore  City  Pass.  R.  Co.  60  Md.  73,  33  A.  R.  298,  denying  right 
of  street  car  company  clothed  with  franchise  from  state  to  throw  snow  into 
gutter,  obstructing  flow  of  surface  water  and  flooding  house;  Brink  v.  Kansas 
City,  St.  J.  &  C.  B.  R.  Co.  17  Mo.  App.  177,  holding  company  constructing  bridge 
over  stream  so  that  freshet  waters  are  obstructed,  liable  for  damage  to  crops  by 
flood. 

—  By  maintenance  of  mill  and  dam. 

Cited  in  Head  v.  Amoskeag  Mfg.  Co.  113  U.  S.  9,  28  L.  ed.  889,  5  Sup.  Ct. 
Rep.  441,  sustaining  statute  authorizing  erection  and  maintenance  on  one's 
own  land  of  water  mill  and  dam  upon  non-navigable  stream. 

—  By  escape  of  electricity. 

Cited  in  Cumberland  Teleph.  &  Teleg.  Co.  v.  United  Electric  R.  Co.  12  L.R.A. 
544,  42  Fed.  273,  holding  that  telephone  company  cannot  enjoin,  as  nuisance, 
operation  of  electric  railway,  to  prevent  damage  sustained  by  escape  of  elec- 
tricity from  rails. 

—  By  excavations  generally. 

Cited  in  reference  note  in  68  A.  D.  126,  on  owner's  right  to  excavate  on  his 
land. 

Cited  in  notes  in  33  A.  S.  R.  469,  on  liability  for  negligent  excavations;  13 
L.R.A.  570,  on  duty  of  owner  in  making  excavations. 

—  By  removal  of  lateral  support. 

Cited  in  Gillies  v.  Eckerson,  97  App.  Div.  153,  89  N.  Y.  Supp.  609,  holding 
that  owner  of  land  which  slid  into  pit  dug  on  premises  of  another  cannot  re- 
cover, where  excavations  made  by  him  contributed  to  result;  People  ex  rel. 
Barlow  v.  Canal  Board,  2  Thomp.  &  C.  275,  sustaining  right  to  recover  dam- 
ages for  fall  of  building  caused  by  excavations  made  in  repairing  Erie  Canal; 
Farrand  v.  Marshall,  19  Barb.  380;  Farrand  v.  Marshall,  21  Barb.  409, — deny 
ing  right  of  owner  to  carry  away  so  much  clay  to  be  used  in  making  brick  as 
will  cause  adjoining  owner's  land  to  fall  away;  Morrison  v.  Latimer,  51  Ga. 
519,  holding  owner  entitled  to  improve  his  property  by  grading  and  excavating, 
providing  he  does  not  displace  neighbor's  soil;  Moody  v.  McClellaiid,  39  Ala.  45, 
84  A.  D.  770,  holding  that  action  on  case  will  lie  for  cotenant's  negligence  in 
excavating  near  party  wall  causing  it  to  settle  and  crack;  McGuire  v.  Grant, 
25  N.  J.  L.  356,  67  A.  D.  49,  holding  chairman  of  street  committee,  not  liable 
for  slipping  of  soil  into  excavation  made  by  laborers  removing  gravel  under 
immediate  direction  of  street  commissioner;  Wheeler  v.  Wilder,  61  N.  H.  2, 
holding  that  grant  of  right  to  dig  canal,  if  done  properly,  relieves  of  liability 
for  natural  consequences  of  proper  construction  such  as  removal  of  lateral  sup- 
port; Gilmore  v.  Driscoll,  122  Mass.  199,  23  A.  R.  312,  holding  one  who  removes 
soil  on  own  land  liable  for  causing  soil  of  adjoining  owner  to  slip  into  pit 
through  action  of  elements,  but  not  also  liable  for  destruction  of  fence  and 
shrubbery;  Richardson  v.  Vermont  C.  R.  Co.  25  Vt.  465,  60  A.  D.  283,  sustain- 
ing right  to  damages  for  injury  to  land  which  slipped  into  excavation  which 
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railroad  company  made  on  own  land  too  near  line;  Radcliff  ▼.  Brook l^ii,  4  N. 
Y.  105,  53  A.  D.  357,  holding  city  not  liable  in  absence  of  negligence,  for  kai 
of  land  and  fixtures  resulting  from  grading  street  and  removing  bank  which 
was  natural  support  of  premises  of  adjoining  owner;  Ketcham  v.  Cohn,  2  Misc. 
427,  22  N.  Y.  Supp.  181,  holding  one  employing  contractor  to  shore  up  an- 
other's wall  to  prevent  it  from  falling  into  excavation,  liable  for  any  damage 
as  work  was  necessarily  injurious. 

Cited  in  reference  note  in  7  A.  D.  65,  on  right  to  lateral  support  of  soil. 

Cited  in  notes  in  10  £.  R.  C.  161,  163,  on  right  of  lateral  support  of  land; 
68  L.R.A.  685,  on  nature  of  "right  to  support"  of  land  in  its  natural  condi- 
tion; 66  A.  D.  648,  on  right  to  lateral  support  of  lana  from  adjacent  land  as 
incident  to  ownership;  68  L.R.A.  600,  on  necessity  of  damage  to  cause  of  action 
for  infringement  of  right  to  lateral  or  subjacent  support  of  land;  66  A.  D.  650, 
on  prescriptive  right  to  support  of  buildings, 

—  By  removal  of  subjacent  support. 

Distinguished  in  Marvin  v.  Brewster  Iron  Min.  Co.  65  N.  \.  538,  14  A,  R. 
322,  holding  grantee  of  minerals  in  lands,  not  bound  to  support  buildings  sub- 
sequently erected. 

—  By  fllllng  in  school  yard. 

Cited  in  Miles  v.  Worcester,  154  Mass.  511,  26  A.  S.  R.  264,  13  L.R.A.  841, 
28  N.  E.  676,  holding  municipal  corporation  liable  for  nuisance  created  by  filling 
in  school  yard  several  feet  above  natural  level,  thereby  pushing  over  retain- 
ing wall  so  as  to  encroach  upon  adjoining  premises. 

—  By  changing  street  grade. 

Cited  in  Hendershott  v.  Ottumwa,  46  Iowa,  658,  26  A.  R.  182,  holding  mu- 
nicipal corporation  liable  for  injury  to  adjacent  lot  by  djrt  rolling  thereon 
when  city  is  engaged  in  raising  street;  Vanderlip  v.  Grand  Rapids,  73  Mich. 
522,  16  A.  S.  R.  597,  3  L.R.A.  247,  41  N.  W.  677,  holding  municipal  corpora- 
tion liable  for  destruction  of  property  by  raising  grade  of  street  so  that  dirt 
falls  upon  adjoining  lands  covering  up  portion  of  dwelling  house;  Hoffman  v. 
St.  Louis,  15  Mo.  651,  denying  liability  of  city  for  damages  resulting  from 
alteration  of  street  grade  of  which  has  been  established. 

—  By  cutting  line  trees. 

Cited  in  Relyea  v.  Beaver,  34  Barb.  547,  holding  adjoining  owner  liable  to 
another  for  cutting  trees  standing  on  line. 

—  By  encroachment  of  building. 

Cited  in  Hofferberth  v.  Myers,  42  App.  Div.  183,  59  N.  Y.  Supp.  88,  holding 
owner  entitled  to  recover  for  injuries  to  his  building  by  gradual  encroachment 
of  adjoining  building  erected  by  lessee  on  leased  land. 

—  By  spread  of  fire. 

Cited  in  Mathews  v.  St.  Louis  &  S.  F.  R.  Co.  121  Mo.  298,  25  L.R.A.  161, 
24  S.  W.  591,  upholding  statute  making  railroad  companies  liable  for  fires  set 
by  engines  without  regard  to  negligence. 

Distinguished  in  Miller  v.  Martin,  16  Mo.  508,  57  A.  D.  242,  denying  liabil- 
ity of  one  setting  fire  to  stubble  on  own  land,  which  high  wind  carried  to  ad- 
joining lands. 
lilability  for  negligence  generally. 

Cited  in  Mastin  v.  Levagood,  47  Kan.  36,  27  A.  S.  R.  277,  27  Pac.  122,  hohl- 
ing  owner  of  threshing  machine  leaving  bevel  wheel  and  cogs  uncovered,  liable 
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to  workman  whose  hand  is  injured  while  he  is  oiling  cylinder  without  knowing 
condition  of  wheel  and  cogs. 

Cited  in  notes  in  51  A.  D.  204,  on  employer's  liability  for  contractor's  acts 
if  acts  authorized  necessarily  work  harm;  76  A.  S.  R.  399,  on  employer's  liabil- 
ity for  negligence  and  other  torts  of  independent  contractor  where  work  causes 
a  nuisance. 
JDaty  of  seller  of  explosive. to  warn  of  danger. 

Cited  in  Waters  Pierce  Oil  Co.  v.  Davis,  24  Tex.  Civ.  App.  508,  60  S.  W.  453, 
holding  one  selling  87 -degree  gasoline,  required  to  warn  purchaser  of  its  dan- 
gerous character. 
Sxtent  of  recovery  for  Injury. 

Distinguished  in  Taylor  v.  Metropolitan  Elev.  R.  Co.  18  Jones  &  S.  311, 
holding  diminution,  in  rental  value  of  abutting  property,  measure  of  damages 
for  erection  of  elevated  railroad. 

51  AM.  BEC.  284,  TREMAIN  v.  COHOES  CO.  2  N.  Y.   16S. 
Injury  to  persons  or  property  upon  neighboring  premises. 

Cited  in  notes  in  118  A.  S.  R.  870,  on  negligence  as  element  of  liability  for 
maintaining  or  creating  private  nuisance;  53  A.  D.  368,  on  right  to  recover  for 
consequential  injuries  through  work  authorized  by  law;  42  A.  S.  K.  540,  on 
liability  for  injury  to  neighboring  land  from  use  of  one's  own;  13  L.R.A.  117, 
on  pollution  of  waters;  61  L.R.A.  862,  on  injury  by  construction  and  use  of 
canals;  90  A.  D.  730,  on  liability  of  canal  contractor  and  superintendent  for 
failure  to  perform  duty  imposed  by  law. 

—  By  excavations. 

Cited  in  Gildersleeve  v.  Hammond,  109  Mich.  431,  33  L.K.A.  46,  67  If.  W. 
519  (dissenting  opinion),  on  liability  of  landowner  making  excavation  for  in- 
jury to  adjacent  building;  Radcliflf  v.  Brooklyn,  4  N.  Y.  195,  53  A.  D.  367^ 
denying  liability  of  city  for  undermining  natural  bank  while  laying  out  street 
with  due  care. 

Cited  in  reference  note  in  68  A.  D.  126,  on  owner's  right  to  excavate  on  his 
land. 

—  Explosions. 

Cited  in  Lounsbury  v.  Foss,  80  Hun,  296,  30  N.  Y.  Supp.  89,  holding  one  keep- 
ing explosives  in  place  where  they  may  cause  damage,  liable  for  resulting  injury 
irrespective  of  negligence ;  Hecg  v.  Licht,  80  N.  Y.  570,  36  A.  R.  664,  8  Abb.  N. 
C.  355  holding  one  maintaining  powder  magazine,  liable  for  injuries  due  to  ex- 
plosion irrespective  of  negligence;  McAndrews  v.  Collerd,  42  N.  J.  L.  189,  36  A. 
R.  508,  holding  contractor  constructing  tunnel,  liable  for  damage  to  property 
from  explosion  of  magazine,  although  not  negligent;  Rudder  v.  Koopman,  116 
Ala.  332,  37  L.R.A.  489,  22  So.  601,  holding  one  keeping  large  quantities  of 
dynamite  and  gunpowder  in  wooden  building  in  village,  liable  for  damage  diic  to 
explosion ;  Bradford  Glycerine  Co.  v.  St.  Marys  Woolen  Mfg.  Co.  60  Ohio  St.  5(H), 
71  A.  S.  R.  740,  45  L.R.A.  658,  54  N.  E.  528,  holding  one  maintaining  magnzine 
of  nitroglycerin,  liable  for  injuries  caused  by  its  exploding,  although  not  charge- 
able with  negligence;  Losee  v.  Buchanan,  61  Barb.  86,  on  liability  of  manufac- 
turing company  for  damage  caused  by  explosion  of  boiler  in  absence  of  negligence. 

Cited  in  notes  in  29  L.R.A.  725,  on  negligence  in  storage  of  gunpowder,  nitro- 
glycerin, dynamite  and  other  explosives;  29  L.R.A.  719,  on  negligence  in  manu* 
facture  and  storage  of  gunpowder,  nitroglycerin,  dynamite,  and  other  explosives. 
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^—  Vibrations. 

Distinguished  in  Benner  v.  Atlantic  Dredging  Co.  134  N.  Y.  156,  30  A.  S.  R. 
649,  17  L.R.A.  220,  31  N.  E.  328;  Page  v.  Dempsey,  184  N.  Y.  245,  77  N.  E.  9,— 
holding  injuxy  to  property  due  to  vibrations  caused  by  blasting,  not  actionable  in 
absence  of  negligence. 

Disapproved  in  Fitz  Simons  &  C.  Co.  v.  Braun,  94  111.  App.  533,  holding  con- 
tractor causing  injury  to  building  by  vibrations  due  to  blasting  liable  irrespective 
of  negligence. 
—  BUsting. 

Cited  in  Hoffman  v.  Walsh,  117  Mo.  App.  278,  93  S.  W.  853,  holding  con- 
tractor blasting  rock,  liable  for  injury  to  one  struck  by  rock  while  working  upon 
neighboring  premises;  St.  Peter  v.  Denison,  58  N.  Y.  416,  17  A.  R.  258,  holding 
contractor  enlarging  canal,  liable  for  injury  inflicted  by  blast  upon  person  on 
adjoining  premises;  Buddin  v.  Fortunato,  16  Daly,  195,  10  N.  Y.  Supp.  115, 
holding  contractor  liable  for  damages  caused  by  subcontractor's  negligence  in 
blasting;  Sullivan  v.  Dunham,  161  N.  Y.  290,  76  A.  S.  R.  274,  47  L.R.A.  715,  55 
N.  E.  923,  holding  one  inflicting  injury  on  traveler  in  highway  by  missile  hurled 
by  blast,  liable  irrespective  of  negligence;  Wright  v.  Compton,  53  Ind.  337,  hold- 
ing owner  of  quarry,  liable  for  injury  to  traveler  in  highway  by  stones  hurled 
in  air  by  blast;  Georgetown  B.  &  L.  R.  Co.  v.  Eagles,  9  Colo.  544,  13  Pac  696. 
holding  company  constructing  railroad,  liable  for  injury  to  property  by  falling 
rock  hurled  in  air  by  blast;  Thurmond  v.  Ash  Grove  White  Lime  Asso.  125  Mo. 
App.  73,  102  S.  W.  617,  holding  that  owner  of  farm  occupied  by  another  cannot 
recover  for  rocks  cast  on  land  by  blasting  in  absence  of  injury  to  inheritance; 
Ivocklin  V.  Beckwith,  6  N.  Y.  S.  R.  583,  holding  contractor  liable  for  injury  to 
house  from  rocks  thrown  upon  it  by  blasts;  Kratzer  v.  Saratoga  Springs,  8  App. 
Div.»613,  40  N.  Y.  Supp.  47  (dissenting  opinion),  on  liability  for  casting  rock 
upon  premises  by  means  of  blasting;  Forrester  v.  O^Rourke  Engineering  Constr. 
Co.  48  Misc.  390,  95  X.  Y.  Supp.  600,  holding  one  liable  for  injury  to  neigh- 
boring premises  by  stones  hurled  by  blast  without  proof  of  negligence. 

Cited  in  reference  note  in  76  A.  S.  R.  282,  on  liability  for  injury  by  blasting. 

Cited  in  notes  in  17  L.R.A.  220,  on  liability  for  injuries  to  buildings  and 
land  from  blasting;  65  L.R.A.  753,  on  employer's  liability  for  blasting  operations 
of  independent  contractor  which  will  necessarily  cause  injury. 

Criticized  in  Klepsch  v.  Donald,  4  Wash.  436,  31  A.  S.  R.  936,  30  Pac.  991, 
holding  that  liability  for  injury  inflicted  by  falling  rock  thrown  by  blast  depends 
upon  negligence. 

—  Flooding  premises. 

Cited  in  Lersner  v.  McDonald,  38  Misc.  734,  78  X.  Y.  Supp.  1125,  holding  con- 
tractor breaking  water  main  by  blast,  liable  for  damage  due  to  consequent  flood- 
ing of  neighboring  premises;  Wheeler  v.  Norton,  92  App,  Div.  368,  86  N.  Y.  Supp. 
1095,  holding  contractor  breaking  water  pipe  and  flooding  premises,  liable  as 
trespasser  irrespective  of  negligence;  Pixley  v.  Clark,  35  N.  Y.  520,  91  A.  D. 
72,  holding  one  building  dam  and  flowing  another's  land,  liable  irrespective  of 
negligence;  Cotes  v.  Davenport,  9  Iowa,  227,  holding  city  liable  for  negligence 
of  its  agents  constructing  an  embankment  so  as  to  flood  neighborinj^  iireniiscs. 

—  Fire. 

Cited  in  Tiffin  v.  McCormack,  34  Ohio  St.  638,  32  A.  R.  408,  holding  owner 
of  quarry,  liable  for  damage  to  neighboring  premises  due  to  fire  cast  upon  it  by 
blast  irrespective  of  negligence;  Mathews  v.  St.  Louis  &  S.  F.  R.  Co.  121  Mo.  298, 
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25  L.RA.  161,  24  S.  W.  691,  upholding  statute  making  railroad  company  liable 
for  damages  caused  by  fire  from  locomotive. 
«—  Refuse  material. 

Cited  in  O'Riley  v.  McChesney,  3  Lans.  278,  holding  mill  owner  casting  refuse 
in  stream,  liable  to  lower  mill  owner  whose  pond  is  filled  up  thereby;  Eiegler  v. 
Tribune  Asso.  40  App.  Div.  324,  57  N.  Y.  Supp.  989,  holding  one  casting  material 
upon  his  neighbor's  property,  liable  for  damages  irrespective  of  negligence. 

—  Falling  wall  or  building. 

Cited  in  Miles  v.  Worcester,  154  Mass.  511,  26  A.  S.  R.  264,  13  L.R.A.  843, 
28  N.  £.  676,  holding  city  liable  for  filling  school  yard  so  as  to  push  over 
retaining  wall  upon  adjoining  premises;  Dillon  v.  Hunt,  11  Mo.  App.  246,  hold- 
ing landowner  liable  for  injury  to  adjoining  property  by  negligent  manner  in 
which  contractor  removed  walls  left  standing  after  fire,  Jarvis  v.  Baxter,  20 
Jones  &  S.  109,  holding  owner,  architect,  and  builder,  liable  for  damage  caused 
by  fall  of  building  in  process  of  construction. 

—  Destroying  line  trees. 

Cited  in  Relyea  v.  Beaver,  34  Barb.  647,  holding  that  cutting  and  destruction  of 
line  trees  may  be  restrained. 
Degree  of  care  as  affecting  liability. 

Cited  in  McAndrews  v.  Collerd,  42  N.  J.  L.  189,  36  A.  R.  508,  holding  that  no 
<legree  of  care  relieves  from  liability  for. damages  arising  from  public  nuisance; 
Mastin  v.  Levagood,  47  Kan.  36,  27  A.  S.  R.  277,  27  Pac.  122,  holding  one  per- 
forming act  naturally  dangerous  to  others,  liable  for  injury  regardless  of  motive 
or  degree  of  care. 
Validity  of  ordinance  as  to  blasting. 

Cited  in  Com.  v.  Karks,  155  Mass.  531,  30  N.  E.  174,  upholding  ordinance  for- 
bidding blasting  in  city  without  written  consent  from  board  of  aldermen. 

51  AM.  DEO.  286,  SHORTER  v.  PEOPIiE,  2  X.  Y.   193. 
Right  of  self-defense. 

Cited  in  reference  notes  in  40  A.  S.  R.  732,  on  self-defense  in  cases  of  homicide ; 
62  A.  D.  714,  on  right  to  commit  homicide  in  self-defense. 

Cited  in  notes  in  6  L.R.A.  424,  on  right  of  self-defense;  3  L.R.A.(N.S.)  544. 
on  rul9  that  standard  of  determination  as  to  danger  and  necessity  to  kill  in 
self-defense  is  that  of  a  reasonably  courageous  and  prudent  man. 

—  Right  to  act  upon  appearances. 

Cited  in  Owens  v.  United  States,  64  C.  C.  A.  525,  130  Fed.  279,  holding  that 
one  exercising  right  of  self-defense  may  act  on  facts  as  they  appear  to  him; 
tState  V.  Ferguson,  9  Nev.  106;  State  v.  Howard,  14  Kan.  173, — holdinjr  party 
assailed,  justified  in  acting  upon  the  facts  as  they  appear  to  him;  Wiggins  v. 
United  States,  2  Cowen  Crim.  Rep.  443;  Evers  v.  People,  3  Hun,  716,  6  Thomp. 
&  C.  166,  2  Cowen  Crim.  Rep.  127;  Logue  v.  Com.  38  Pa.  265,  80  A.  D.  481; 
Com.  V.  Ellenger,  1  Brewst.  (Pa.)  352, — holding  that  one  assailed  may  act  on  rea- 
sonable appearance  of  imminent  danger,  although  appearance  false;  People  v. 
McGrath,  47  Hun,  325,  6  N.  Y.  Crim.  Rep.  151,  holding  person  not  justified  in 
striking  another,  unless  it  appear  to  be  necessary  for  his  own  defense  and  pro- 
tection; Morris  ▼.  Piatt,  32  Conn.  75,  holding  one  justified  by  appearances  in 
attempting  to  kill  assailant,  not  liable  in  damages,  if  appearances  prove  false. 
Am.  Dec.  Vol.  VII.--55. 
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—  Reasonable  belief  of  danger. 

Cited  in  New  Orleans  &  N.  E.  R.  Co.  v.  Jopes,  142  U.  S.  18,  35  L.  e»l.  919, 
12  Sup.  Ct.  Rep.  109,  holding  that  law  of  self-defense  justifies  act  done  in  honest 
and  reasonable  belief  of  immediate  danger;  People  v.  Cantor,  71  App.  Div.  185, 
16  X.  Y.  Crim.  Rep.  375,  76  N.  Y.  Supp.  688,  holding  that  reasonable  belief  in 
imminent  danger  justifies  person  in  acting  upon  appearances. 

Cited  in  note  in  3  L.R.A.  (N.S.)  535,  on  standpoint  of  determination  as  to 
danger  and  necessity  to  kill  in  self-defense. 

—  Duty  to  decline  combat. 

Cited  in  State  v.  Gibson,  43  Or.  184,  73  Pac.  333,  holding  that  one  should  avoid 
attack,  if  he  can  do  so  without  danger  or  peril,  before  exercising  right  of  self- 
defense;  State  V.  Spears,  46  La.  Ann.  1524,  16  So.  467,  holding  that  one  engaging 
in  mutual  combat  cannot  plead  self-defense  until  he  has  declined  the  combat  and 
rotrented  as  far  as  he  could  safely. 

(Mted  in  note  in  8  E.  R.  C.  57,  on  necessity  of  retreating  to  make  self-defense 
available. 
Justifiable  or  excusable  homicide. 

Cited  in  People  v.  Webster,  68  Hun,  11,  22  N.  Y.  Supp.  634,  holding  homicide 
excusable  if  necessary  to  defend  life  or  to  protect  one's  person  from  serious  in- 
jurj'. 

Cited  in  reference  notes  in  58  A.  D.  254;  60  A.  D.  462;  61  A.  D.  58;  68  A. 
D.  486;  80  A.  D.  400;  9  A.  S.  R.  308,— as  to  when  homicide  is  justifiable  on 
ground  of  self-defense;  15  A.  S.  R,  262,  on  self-defense  to  justify  homicide;  52 
A.  D.  736,  on  felonious  intent  shown  by  wilful  use  of  deadly  wea]>on  without 
excuse  or  provocation;  67  A.  D.  286,  on  killing  of  assailant  as  justifiable  homi- 
cide; 72  A.  D.  201,  as  to  whether  using  dangerous  weapon  to  return  blow  with 
naked  hand  is  justifiable;  52  A.  D.  737,  as  to  when  homicide  in  mutual  combat 
is  manslaughter  and  when  murder. 

—  Right  to  act  on  appearances. 

Cited  in  People  v.  Herbert,  61  Cal.  544;  United  States  v.  King,  34  Fed.  302,—' 
iiolding  that  apparently  imminent  danger  of  death  or  grievous  bodily  harm  to 
|)erBon  assailed  entitles  him  to  act  upon  appearances  And  kill  his  assailant. 

—  Reasonable  belief  of  danger. 

Cited  in  Gladden  v.  State,  12  Fla.  562;  State  v.  Thompson,  9  Iowa,  188,  74 
A.  D.  342;  State  v.  Shippey,  10  Minn.  223,  Gil.  178,  88  A.  D.  70;  People  v.  Lamb, 
2  Kcyes,  300,  2  Abb.  Pr.  N.  S.  148,  1  Cowen  Crim.  Rep.  423,— holding  that  be- 
lief of  imminent  danger  must  l>e  reasonable  to  justify  homicide;  Magness  v. 
State,  67  Ark.  594,  50  S.  W.  554,  Iiolding  that  one  assailed  and  having  reason- 
able ground  to  believe  himself  in  imminent  danger  may  la\^'fully  kill  his  assjiii- 
ant;  People  v.  Sullivan,  7  N.  Y.  396,  11  N.  Y.  Leg.  Obs.  23,  2  Edm.  Sel.  Caa.  294, 
upholding  charge  that  killing  under  reasonable  apprehension  of  imminent  danger 
was  not  murder;  People  v.  Johnson,  139  N.  Y.  358,  10  N.  Y.  Crim.  Rep.  531,  34  N. 
K.  920,  holding  taking  life  in  self-defense,  not  justifiable  in.  absence  of  apparent 
necessity,  and  reasonable  belief  of  great  peril ;  Wiggins  v.  Utah,  93  U.  S.  465,  23 
L.  ed.  941  (dissenting  opinion),  on  reasonable  belief  in  'imminent  danger  as 
justifying  homicide  by  one  assailed. 

—  Falsity  of  appearances. 

Cited  in  Meridith  v.  Com.  18  B.  Mon.  49;  Holloway  ▼.  Com.  11  Bush,  344; 
State  V.  Sloan,  47  Mo.  604;  Nichols  v.  Winfrey,  79  Mo.  544, — ^holding  that  rea- 
sonable apprehension  of  imminent  danger  justifies  homicide,  although  appearances 
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false;  People  v.  Taylor,  177  N.  Y.  237,  18  N.  Y.  Crim.  Rep.  92,  69  N.  E.  534, 
holding  that  reasonable  apprehension  of  personal  injury  justifies  homicide  whether 
appearances  prove  to  be  true  or  false;  Patterson  v.'  People,  40  Barb.  625; 
People  V.  Stout,  3  Park.  Crim.  Rep.  070;  Uhl  v.  People,  5  Park.  Crim.  Rep. 
410, — holding  homicide  committed  by  one  reasonably  believing  himself  in  danger 
of  loss  of  life  or  great  bodily  harm,  excusable,  although  danger  does  not  actually 
exist. 

—  Fear. 

Cited  in  Creek  v.  State,  24  Ind.  151,  holding  that  actual  fear  of  great  bodily 
harm  will  not  excuse  homicide  unless  reasonable;  Harris  v.  State,  47  Miss.  318, 
holding  that  fear  arising  from  prior  threats  does  not  excuse  homicide,  unless 
effort  being  made  to  carry  threat  into  execution. 

Cited  in  reference  note  in  26  A.  S.  R.  85,  on  slayer's  fear  as  excusing  homicide. 
Words  as  Justifying  assault. 

Cited  in  Keyes  v.  Derlin,  3  E.  D.  Smith,  518,  holding  that  mere  words  do  not 
justify  an  assault. 
Pursuit  of  retreating  adversary. 

Cited  in  People  v.  Shay,  4  Park.  Crim.  Rep.  344,  sustaining  conviction  of  mur- 
der, where  accused  cut  deceased  with  knife,  pursued  him,  and  threatened  to  stab 
one  who  interfered. 
Use  of  deadly  or  dangerous  weapon. 

Cited  in  State  v.  Cain,  20  W.  Va.  679,  holding  use  of  deadly  weapon,  excusable 
when  one  has  reasonable  ground  to  believe  life  or  person  in  imminent  danger; 
Scales  V.  State,  96  Ala.  69,  11  So.  121,  holding  that  blow  with  fist  does  not 
generally  justify  resort  to  deadly  weapon;  People  v.  Filkins,  1  Sheld.  504,  hold- 
ing one  not  entitled  to  attack  unarmed  and  unresisting  trespasser  with  danger- 
ous weapon  to  protect  property  left  in  his  charge. 
Proof  of  threats,   vlndlctlveness,  or  character  of  deceased. 

Cited  in  State  v.  Dodson,  4  Or.  64,  holding  proof  of  threats  by  deceased,  ad- 
missible to  show  defendant's  fear  of  him;  State  y.  Dee,  14  Minn.  35,  Gil.  27, 
holding  proof  of  vindictive  feelings  of  deceased  toward  accused,  admissible  to 
show  lather's  apprehension  of  danger,  reasonable;  Chase  v.  State,  40  Miss.  683, 
holding  character  of  deceased  for  peace  or  violence  generally,  inadmissible. 
Cooling  time  as  question  for  Jury. 

Cited  in  People  v.  Kerrigan,  147  N.  Y.  210,  9  N.  Y.  Crim.  Rep.  555,  41  N.  E. 
494,  holding  whether  sufficient  time  elapsed  between  original  quarrel  and  homi- 
cide for  defendant's  passions  to  cool,  question  for  jury. 
Liability  of  one  breaking  Into  house. 

Cited  in  Struve  v.   Droge,  62  How.  Pr.  233,   10  Abb.   N.  C.   142,  holding  one 
breaking  into  house  under  erroneous  belief  that  it  is  on  fire,  liable  in  damages. 
Review  on  appeal. 

Cited  in  People  v.  Trezza,  128  N.  Y.  529,  8  N.  Y.  Crim.  Rep.  291,  28  N.  E.  533, 
holding  order  denying  motion  for  new  trial  on  ground  of  newly  discovced  evi- 
dence, not  reviewable  on  appeal  or  certiorari. 

—  Presuming  error. 

Cited  in  0*Kelly  v.  Territory,  1  Or.  51,  holding  that  alleged  error  not  disclosed 
by  record  will  not  be  presumed. 

—  Necessity  or  avallublllty  of  exceptions. 

Cited  in  Smith  v.  Pe<»ple,  1  Colo.  121,  holding  instructions  not  excepted  to,  not 
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reviewable  on  appeal;  Crounse  v.  Fitch,  14  Abb.  Pr.  346,  23  How.  Pr.  350,  hold- 
ing exception  to  erroneous  exclusion  of  evidence,  unavailable  when  appellant  not 
prejudiced. 

—  Wliat  constitutes  reversible  error  generally. 

Cited  in  Fry  v.  Bennett,  28  N.  Y.  324;  Lewis  v.  Hoyer,  41  N.  Y.  S.  R.  C17, 
16  N.  Y.  Supp.  6, — holding  errors  not  prejudicial,  not  ground  for  reversal; 
Messner  v.  People,  45  N.  Y.  1,  1  Cowen  Crim.  Rep.  348  (dissenting  opinion),  on 
reversal  for  error  not  prejudicial ;  People  v.  Gonzales,  36  N.  Y.  49,  holding  error 
not  affecting  result  nor  working  injury  or  injustice  to  accused,  not  ground  for 
reversal;  Gardiner  v.  People,  6  Park.  Crim.  Rep.  155,  holding  technical  error 
not  prejudicial,  not  ground  for  reversal;  People  v.  Burns,  33  Hun,  296,  2  N.  Y. 
Crim.  Rep.  435,  holding  that  erroneous  rulings  should  be  disregarded  on  appeal, 
if  not  prejudicial;  Buck  v.  Waterbury,  13  Barb.  116,  holding  that  error  wiH  not 
lie  for  an  erroneous  decision,  when  no  harm  was  done  by  it;  Shaw  v.  People,  3 
Hun,  272,  2  Cowen  Crim.  Rep.  200,  6  Thomp.  &  C.  439,  reversing  conviction  be- 
cause of  absence  for  one  day  of  one  of  the  justices  of  the  sessions. 

Cited  in  reference  notes  in  69  A.  D.  630,  on  effect  of  nonprejudicial  error  on 
right  to  reversal ;  60  A.  D.  440,  on  refusal  to  reverse  for  nonprejudicial  errors. 

—  Erroneous  admission  of  evidence. 

Cited  in  Taylor  v.  People,  6  Park.  Crim.  Rep.  347,  holding  erroneous  admission 
of  evidence,  not  ground  for  reversal  when  not  prejudicial;  People  v.  Gaffney,  1 
Sheld.  304,  holding  erroneous  admission  of  irrelevant,  but  not  prejudicial  evi- 
dence, not  ground  for  setting  aside  verdict;  Ashley  v.  Marshall,  29  N.  Y.  494, 
holding  admission  of  improper  evidence  not  bearing  on  the  issues,  not  ground  for 
new  trial;  Eggler  v.  People,  3  Thomp.  &  C.  796,  holding  erroneous  admission  of 
opinion  of  physician  making  post  mortem  examination  as  to  cause  of  death,  not 
ground  for  reversal. 

—  Erroneous  charge  generally. 

Cited  in  State  v.  Church,  6  S.  D.  89,  60  N.  W.  143,  holding  erroneous  instruc- 
tion, not  ground  for  reversal,  if  not  misleading;  Luby  v.  State,  102  Ga.  633,  29 
S.  E.  494,  holding  erroneous  instruction,  not  ground  for  new  trial,  where  verdict 
manifestly  right  on  evidence. 

Cited  in  reference  notes  in  65  A.  D.  105,  on  questions  for  jury  and  instructions 
in  criminal  cases;  53  A.  D.  419,  as  to  when  erroneous  instructions  will  warrant 
reversal  of  judgment. 

—  Erroneous,  but  not  prejudicial,  charge. 

Cited  in  Mackey  v.  People,  2  Colo.  13,  holding  erroneous  charge,  not  ground  for 
new  trial,  unless  prejudicial;  People  v.  White,  55  Barb.  606,  •sfiising  to  set 
aside  verdict  because  of  erroneous,  but  not  prejudicial,  charge;  Steames  v.  State, 
21  Tex.  692,  refusing  to  set  aside  conviction  justified  by  evidence  because  of 
erroneous,  but  not  prejudicial,  charge. 

Cited  in  note  in  99  A.  D.  131,  on  harmless  instructions  a  ground  for  new  trial 
or  reversal. 

—  Abstract  charge. 

Cited  in  State  v.  Waterman,  1  Nev.  643 ;  People  v.  Horton,  4  Mich.  67, — ^holding 
erroneous  charge  upon  immaterial  and  abstract  propositions,  not  ground  for 
reversal;  People  v.  Marble,  38  Mich.  117,  holding  ineffective  instruction  on  ab- 
stract question,  not  ground  for  new  trial;  Dows  v.  Rush,  28  Barb.  157,  holding 
charge  which  is  immaterial  or  inapplicable  to  the  facts,  not  ground  for  reversal: 
Horner  v.  Wood,  16  Barb.  386;  Brown  y.  Lillie,  6  Nev.  244, — holding  erroneous 
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instruction  inapplicable  to  issues,  not  reversible  error;  State  v.  Weaver,  35  Or. 
415,  58  Pac.  109,  holding  erroneous  charge  not  based  upon  the  evidence,  not  ground 
for  reversal;  People  ▼.  Cochran,  61  Cal.  548,  holding  erroneous  instruction  not 
based  upon  facts  in  evidence,  not  presumptively  prejudicial;  0*Connell  v.  State, 
18  Tex.  343,  holding  omission  of  court  to  charge  upon  subject  not  called  for  by 
evidence,  not  ground  for  reversal;  Berry  v.  State,  8  Tex.  App.  516,  holding  that 
whether  particular  charge  required  or  not  depends  on  evidence  adduced. 

—  Giving  of  requested  charge. 

Cited  in  State  v.  Watson,  63  Me.  128,  holding  substantial  compliance  with  re- 
quest to  charge,  sufficient;  Carpenter  v.  State,  43  Ind.  371,  holding  that  requested 
specific  instruction  as  to  justifiable  homicide,  applicable  to  the  evidence,  should 
be  given;  Knickerbocker  v.  People,  43  N.  Y.  177,  1  Cowen  Crim.  Rep.  287,  hold- 
ing refusal  of  hypothetical  charge,  not  erroneous;  State  v.  Maloy,  44  Iowa,  104, 
holding  court  justified  in  refusing  to  submit  to  jury  question  not  based  on  evi- 
dence. 
Office  of  bill  of  exceptions. 

Cited  in  note  in  99  A.  D.  137,  on  office  of  bill  of  exceptions. 

51  AM.  DEC.  294,  OANDEE  v.  LORD,  2  N.  Y.  269. 
Conclusiveness  of  Judgment. 

Cited  in  reference  note  in  65  A.  D.  571,  on  conclusiveness  of  judgment  of 
court  of  concurrent  jurisdiction  between  the  same  parties  on  the  same  matter. 

Cited  in  note  in  53  A.  D.  337,  on  conclusiveness  of  judgment  upon  parties  and 
privies. 
«— As  to  creditors. 

Cited  in  Mowry  v.  Davenport,  6  Lea,  80,  holding  judgment  obtained  against 
debtor  on  compromise  without  fraud  or  collusion,  binding  on  creditors;  Pi  ay 
V.  Hegeman,  98  N.  Y.  351,  holding  judgment  denying  right  of  party  to  accum- 
ulations of  trust  estate,  binding  upon  his  judgment  creditors;  Herring  v.  New 
York,  L.  E.  &  W.  R.  Co.  105  N.  Y.  340,  12  N.  E.  763,  holding  judgment  in  fore- 
closure action  against  railroad  corporation,  binding  on  unsecured  creditors; 
Vincent  v.  Philips,  48  La.  Ann.  351,  19  So.  143,  holding  creditors  of  succession, 
bound  by  judgment  rendered  against  administratrix;  Bank  v.  Hasbrouck,  6  N. 
Y.  216,  holding  decree  of  surrogate  directing  payment  on  particular  demand  to 
certain  person,  not  conclusive  upon  creditor  not  appearing;  Voorhees  v.  Sey- 
mour, 26  Barb.  569,  holding  judgment  establishing  lien  by  way  of  pledge  on 
bank  stock,  binding  on  judgment  creditor  and  receiver  in  supplementary  pro- 
ceedings. 

Cited  in  reference  note  in  56  A.  S.  R.  883,  on  conclusiveness  of  judgment 
as  to  other  creditors   of   defendant. 

—  As  to  grantee  or  assignee. 

Cited  in  Carpenter  v.  Osborn,  102  N.  Y.  552,  7  N.  E.  823,  holding  judgments 
recovered  against  fraudulent  grantor,  binding  on  his  grantees;  Johnson  v.  Steb- 
bins-Thompson  Realty  Co.  177  Mo.  581,  holding  judgment  against  grantor,  con- 
clusive upon  voluntary  grantee;  Ludington's  Petition,  5  Abb.  N.  C.  307;  Mer- 
chants' Nat.  Bank  v.  Hagemeyer,  4  App.  Div.  52,  38  N.  Y  Supp.  626,  25  N.  Y. 
Civ.  Proc.  Rep.  332, — ^holding  judgment  against  assignor  for  benefit  of  cred- 
itors, binding  on  assignee  whether  recovered  before  or  after  assignment. 
«—  As  to  third  -persons  generally. 

Cited  in  Railroad   Equipment  Co.  v.  Blair,   146  N.  Y.  607,  39  N.   E.   062, 
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holding  judgment  admissible  against  third  persons  to  show  transfer  of  rights 
thereunder;  Bowe  v.  McNab,  11  App.  Div.  386,  42  N.  Y.  Supp.  938,  holding 
judgment  determining  title  to  personal  property,  admissible  in  action  by  coun- 
ty treasurer  to  recover  taxes  thereon;  Atkins  v.  Hosley,  3  Thomp.  A  C.  322, 
holding  judgment  depriving  purchaser  of  chattel,  admissible  in  action  for  breach 
of  warranty;  Compton  v.  Jesup,  15  C.  C.  A.  397,  31  U.  S.  App.  486,  68  Fed. 
263,  on  conclusiveness  upon  mortgagee  of  decree  binding  upon  mortgagor  or 
his  privies  with  reference  to  ownership  of  equity  of  redemption. 
—  To  establish   relation   of  creditor   and  debtor. 

Cited  in  Hall  v.  Stryker,  27  N.  Y.  596,  holding  that  judgment  establishes  con- 
clusively tlie  relation  of  creditor  and  debtor;  Breen  v.  Henry,  34  Misc.  232, 
69  N.  Y.  Supp.  627,  holding  that  judgment  recovered  upon  note  establishes  fact 
that  debtor  made  it;  Westervelt  v.  Smith,  2  Duer,  449,  12  N.  Y.  Leg.  Obs.  78, 
holding  judgment  establishing  liability  of  deputy  to  sheriff  for  neglect  of  duty, 
binding  on  bondsmen  of  deputy:  Salemonson  v.  Thompson,  13  N.  D.  182,  101 
N.  W.  320;  Union  Nat.  Bank  v.  International  Bank,  22  III.  App.  652;  Acker 
v.  Loland.  109  N.  Y.  5,  15  N.  E.  743;  Townsly-Myrick  Dry  Goods  Co.  v.  Fuller, 
68  Ark.  181,  41  A.  S.  R.  97,  24  8.  W.  108,— holding  judgment  obtained  with- 
out fraud  or  collusion,  conclusive  against  creditors  of  judgment  debtor  as 
to  fact  and  amount  of  indebtedness;  First  Nat.  Bank  v.  Oldham,  6  Lea,  718, 
holding  judgment  not  impeached  for  fraud,  conclusive  on  third  person  as  to 
fact  and  amount  of  indebtedness;  Ledoux.  v.  Bank  of  America,  24  App.  Div. 
123,  48  N.  Y.  Supp.  771,  holding  judgment  establishing  fact  and  amount 
of  indebtedness,  conclusive  against  strangers  in  absence  of  fraud  or  collu- 
sion; Sidensparker  v.  Sidensparker,  52  Me.  481,  83  A.  D.  527,  holding 
judgment  conclusive  against  third  persons  as  to  fact  and  amount  of  indebted- 
ness in  absence  of  fraud,  collusion-,  want  of  jurisdiction,  or  error  of  law;  Wild 
V.  Porter,  59  App.  Div.  350,  69  N.  Y.  Supp.  839,  holding  that  judgment  by  con 
fession  establishes  fact  and  amount  of  indebtedness,  and  can  only  be  impeached 
for  fraud  or  collusion;  Jackson  v.  Holbrook,  36  Minn.  494,  1  A.  S.  H.  683,  32 
N.  W.  852,  holding  judgment  prima  facie  evidence  of  fact  and  amount  of  in- 
debtedness, which  may  be  supplemented  by  evidence  aliunde;  Seymour  v.  Berg. 
127  HI.  App.  369,  holding  judgment  for  wages,  conclusive  against  third  par- 
ties as  to  its  existence,  amount,  and  nature;  Ayres  v.  Cone,  71  C.  C.  A.  144, 
138  Fed.  778;  Re  Henry  Ulfelder  Clothing  Co.  98  Fed.  409,— holding  ajudica- 
tion  in  proceeding  in  involuntary  bankruptcy  of  indebtedness  of  bankrupt  to 
petitioning  creditor,  conclusive  upon  other  creditors;  Swihart  v.  Shaum,  24 
Ohio  St.  432;  Strong  v.  Lawrence,  58  Iowa,  55,  12  N.  W.  74,— holding  judg- 
ment conclusive  as  to  fact  and  amount  of  indebtedness  in  suit  to  set  aside  con- 
veyance by  debtor  as  fraudulent;  Forist  v.  Bellows,  59  N.  H.  229,  holding  de- 
cree determining  person  not  chargeable  with  proceeds  of  lands,  binding  on  cred- 
itor seeking  to  charge  such  person  as  trustee  in  foreign  attachment;  I^wson 
V.  Alabama  Warehouse  Co.  73  Ala.  289;  Pickett  v.  Pipkin,  64  Ala.  520,— 
holding  judgment  against  donor  or  grantor,  conclusive  evidence  of  debt  exist- 
ing at  time  of  its  rendition;  Schmitt  v.  Dahl,  88  Minn.  506,  67  L.R.A.  590,  93 
N.  W.  665,  holding  judgment  entered  subsequent  to  conveyance,  not  proof  of 
prior  existence  of  claim  upon  which  it  is  based;  Nicholas  v.  Lord,  118  App. 
Div.  800,  103  N.  Y.  Supp.  681,  holding  indebtedness  at  time  of  execution  of  deed 
of  trust,  conclusively  established  against  trustee  by  judgment  subsequently  re- 
covered against  debtor;  Newman  v.  Home  Ins.  Co.  20  Minn.  422,  Gil.  378,  hold- 
ing that  judgment  determining  that  plaintiff  is  equitable  mortgagee  establishes 
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relation  of  debtor  and  creditor  at  date  of  mortgage;  Jarvis  v.  Sewall,  40  Barb. 
449,  holding  record  of  recovery  against  sureties  on  appeal,  competent  evidence 
in  action  on  indemnity  bond  given  them;  Hersey  v.  Benedict,  15  Hun,  282, 
holding  judgments,  conclusive  evidence  of  indebtedness  upon  questions  affecting 
title  to  judgment  debtor's  property. 

Cited  in  reference  note  in  90  A.  D.  299,  on  judgment  against  debtor  as  proof 
of  indebtedness  in  creditors'  suit. 

Cited  in  notes  in  42  L.  ed.  U.  S.  358,  on  judgment  as  evidence  in  favor  of 
judgment  creditor  as  to  fact  and  amount  of  claim;  67  L.R.A.  593,  on  con- 
clusive effect  of  judgment  on  which  action  to  set  aside  alleged  fraudulent  con- 
veyance is  based;  67  L.R.A.  601,  on  conclusiveness  of  judgment  on  which  action 
to  set  aside  alleged  fraudulent  conveyance  is  based  as  to  defense  of  forgery; 
67  L.R.A.  596,  on  effect  of  time  of  alleged  fraudulent  conveyance  on  conclusive 
effect  of  judgment  on  which  action  to  set  aside  conveyance  is  based. 

—  Effect  of  fraud  or  collusion. 

Cited  in  Alkire  Grocer}'  Co.  v.  Richesin,  91  Fed.  79,  holding  judgment  pro- 
cured without  fraud  or  collusion,  binding  on  debtor  and  codefendants  in  cred- 
itors' bill;  Minnesota  Thresher  Mfg.  Co.  v.  Schaack,  10  S.  D.  511,  74  N.  W. 
445,  upholding  conclusiveness  as  against  fraudulent  grantee  of  judgment  ren- 
dered against  grantor,  in  absence  of  fraud  or  collusion;  Peyser  v.  Myers,  56 
Hun,  175,  9  N.  Y.  Supp.  289,  holding  judgment  designed  to  transfer  property 
of  insolvent  debtor  in  fraud  of  creditors,  not  conclusive;  Stimson  v.  Wrigley, 
86  N.  Y.  332,  holding  that  judgment  conclusive  between  parties  may  be  assailed 
by  creditor  for  fraud;  Raymond  v.  Richmond,  78  N.  Y.  351,  holding  that  judg- 
ment conclusive  against  debtor  may  be  assailed  by  execution  creditor  as  fraudu- 
lent; Allen  V.  Morris,  34  N.  J.  L.  159,  holding  purchaser  at  sheriff's  sale  pond- 
ing foreclosure  of  fraudulent  mortgage,  not  concluded  by  decree  therein ;  Mc- 
Parland  v.  Bain,  26  Hun,  38,  holding  that  judgment  creditor  may  attack  as 
collusive  and  fraudulent  judgment  recovered  against  corporation;  Sweet  v.  Con- 
verse, 88  Mich.  1,  49  N.  W.  899,  holding  foreclosure  decree  fraudulently  used 
to  iicquire  assets  of  mortgagor  for  nominal  consideration,  not  conclusive  against 
creditors. 

Limited  in  Brooks  v.  Wilson,  125  N.  Y.  256,  26  N.  E.  258  (reversing  53  Hun, 
173),  holding  foreclosure  judgment,  not  conclusive  of  bona  fides  of  mortgage  as 
against- judgment  creditor  of  mortgagor. 

—  Collateral   impeachment. 

Cited  in  McAlpine  v.  Sweetser,  76  Ind.  78,  holding  creditors  not  entitled  to 
collaterally  impeach  valid  judgment  rendered  against  their  debtor;  McCanless 
v.  Smith,  51  N.  J.  Eq.  505,  25  Atl.  211,  holding  that  alleged  fraudulent  grantee 
cannot  impeach  judgment  against  grantor  except  for  fraud  and  collusion;  Reid 
V.  Brown,  Wilson  Super.  Ct.  (Ind.)  312,  holding  that  alleged  fraudulent  grantee 
of  debtor  cannot  attack  judgment  of  his  creditor  for  want  of  valid  considera- 
tion; Wells  v.  O'Connor,  27  Hun,  420,  holding  that  judgment  on  which  action 
to  set  aside  alleged  fraudulent  conveyance  is  based  may  be  attacked  as  collus- 
ive; Dreyfuss  v.  Charles  Scale  &  Co.  18  ]Mise.  551,  41  N.  Y.  Snpp.  875,  hold 
ing  judgment  upon  which  creditor's  suit  is  founded,  not  impeachable  for  irreg 
ularity;  Hogg  v.  Link,  90  Ind.  346,  holding  purchaser  of  land  with  notice  of 
judgment  lien,  without  right  to  impeach  judgment  for  fraud  practised  against 
debtor  in  its  procurement. 

Cited  in  reference  notes  in  59  A.  D.  622,  on  whether  judgment  in  creditor's 
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suit  is  impeachable;  40  A.  S.  R.  634,  on  right  to  go  behind  judgment  in  suit 
by  judgment  creditor  to  set  aside  conveyances;   90  A.  D.  298,  on  collateral  at- 
tack upon  judgment  on  which  creditors'  bill  is  founded. 
Conclusiveness  of  claim  before  Judgment. 

Cited  in  Hall  v.  Stryker,  27  N.  Y.  596,  on  whether  plaintiff  in  suit  for  at- 
taching property  entitled  to  controvert  attaching  creditor's  debt. 
Creditor's  rights  as  coextensive  with  those  of  debtor. 

Cited  in  State  Nat.  Bank  v.  Bryant,  49  La.  Ann.  467,  22  So.  89,  holding  that 
ordinary  creditors,  in  absence  of  fraud,  hold  under  rights  of  their  debtor;  Mil- 
ler v.  Lewis,  4  N.  Y.  554,  holding  debtor's  contracts  made  in  good  faith,  for 
valuable  consideration,  binding  on  creditors  existing  or  subsequent  who  have 
not  obtained  liens;  Murray  v.  Judson,  9  N.  Y.  73,  57  A.  D.  516,  holding  gen- 
eral assignment,  not  invalidated  by  preference  of  usurious  judgment;  Ham- 
ilton T.  Co.  V.  Clemes,  17  App.  Div.  153,  45  N.  Y.  Supp.  141,  holding  mortgage 
and  bonds  issued  by  corporation,  valid  against  subsequent  lienors  in  absence 
of  fraud;  Curtis  v.  Leavitt,  15  N.  Y.  9,  holding  that  receiver  cannot  repudiate 
for  the  benefit  of  creditors  trusts  valid  as  against  corporation. 
Debtor's  estate  as  trust  fund. 

Cited  in  Re  Callaghan,  69  Hun,  161,  23  N.  Y.  Supp.  378,  holding  decedent^s 
debts  and  funeral  expenses,  payable  out  of  surplus  moneys  arising  from  fore- 
closure sale  of  his  real  estate  within  four  years;  Holmes  v.  Davenport,  27  Abb. 
N.  C.  341,  18  N.  Y.  Supp.  56,  holding  that  insolvent  husband  may  pay  premium 
on  insurance  policy  for  benefit  of  wife. 
Conveyance  In   fraud  of  intending  creditor. 

Cited  in  Bishop  v.  Redmond,  83  Ind.  157,  holding  that  conveyance  made  prior 
to  contracting  indebtedness,  for  the  purpose  of  escaping  liability  may  be  set 
aside  as  fraudulent. 
Defense  In  action  for  wrongful  levy. 

Cited  in  Masters  v.  Teller,  8  Okla.   271,  56  Pac   1067,   holding  that  officer 
taking  property  of  third  person  under  execution  must  plead   and   prove  valid 
execution   and   judgment. 
Right  of  person  In  equal  fault  to  relief. 

Cited  in  Kerrison  v.  Kerrison,  60  How.  Pr.  61,  8  Abb.  N.  C.  450,  refusing  to 
annul  marriage  contracted  with  divorced  person  without  state  to  evade  prohibi- 
tion in  divorce  decree. 
Appealability  of  order. 

Cited  in  Lansing  v.  Russell,  2  N.  Y.  563,  4  How.  Pr.  213,  holding  that  appeal 
will  not  lie  from  order  of  chancellor  granting  new  trial  of  issues  tried  at  law: 
Wood  V.  New  York,  4  Abb.  Pr.  N.  S.  152,  denying  appealability  of  order  settlinjr 
issues  for  trial  by  jury;  Wesson  v.  Chamberlain,  3  N.  Y.  331,  holding  order 
granting  motion  to  set  aside  receiver's  sale  of  real  estate,  not  appealable: 
Howell  V.  Mills,  53  N.  Y.  322,  holding  order  denying  motion  for  a  resale,  not 
discretionary  and  appealable. 

Distinguished  in  Newark  &  N.  Y.  R.  Co.  v.  Newark,  23  N.  J.  Eq.  5]  5,  liold- 
ini;  that  appeal  lies  from  order  for  trial  by  jury. 
Special  Issues  of  fact. 

Cited  in  Devin  v.  Patchin,  26  N.  Y.  441,  holding  that  court  of  appeals  would 
not  attempt  to  control  discretion  of  supreme  court  in  awarding  issue  to  be  tried 
«t  circuit;  State  v.  Sunapee  Dam  Co.  72  N.  H.  114,  55  Atl.  899.  holding  that 
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chancellor  may  in  bis  discretion  inform  his  conscience  by  personal  bearing,  ref- 
erence, or  framing  issues  for  jnry. 
«—  Ck>]icla8iYeness  of  finding  on. 

Cited  in  Clark  v.  Brooks,  2  Abb.  Pr.  N.  S.  385,  1  Abb.  App.  Dec.  355,  hold- 
ing that  court  awarding  trial  of  special  issues  may  accept  or  discard  result; 
Hegeman  v.  Cantrell,  50  How.  Pr.  188,  holding  findings  of  jury  on  special  issues 
of  fact,  merely  for  information  of  court. 

51  AM.  DEC.  299,  PITT  v.  CONGDON,  2  N.  Y.  852. 
Accommodation  Indorser  or  acceptor  as  surety. 

Cited  in  Vose  v.  Florida  R.  Co.  50  N.  Y.  369;  Boyd  v.  Finnegan,  3  Daly,  222, 
39  How.  Pr.  389, — holding  that  accommodation  indorser  stands  in  character  of 
surety;  Morrison  v.  Citizens'  Nat.  Bank,  66  N.  H.  253,  23  A.  S.  R.  39,  9  L.R.A. 
282,  20  Atl.  300,  assuming  indorser  of  note,  entitled  to  rights  of  surety;  New 
York  First  Nat.  Bank  v.  Morris,  1  Hun,  680,  4  Thomp.  &  C.  182,  holding  accommo- 
dation acceptor  of  draft,  surety  for  its  payment. 

Cited  in  reference  notes  in  55  A.  D.  159,  on  accommodation  indorser  or  ac- 
ceptor as  surety  of  principal  debtor  as  to  all  persons  with  notice;  56  A.  D.  68, 
on  accommodation  indorser  or  acceptor  as  surety  for  principal. 
Discharge  of  surety  or  guarantor. 

Cited  in  Wells  v.  Mann,  45  N.  Y.  327,  6  A.  R.  93,  holding  surety  discharged 
by  payee's  failure  upon  request  to  collect  from  makers  while  solvent;  Powers 
V.  Silberstein,  19  Jones  &,  S.  321,  holding  accommodation  indorser  who  offered 
to  pay  note,  discharged  by  holder's  failure  to  collect  from  makers  while  solv- 
ent; Converse  v.  Cook,  25  Hun^  44,  holding  accommodation  indorser,  not  dis- 
charged by  holder's  failure,  on  request,  to  proceed  against  solvent  maker;  Deck 
T.  Works,  18  Hun,  266,  57  How.  Pr.  292,  holding  guarantor  of  note,  not  dis- 
charged by  holder's  omission  to  give  indorser  notice  of  nonpayment. 

Cited  in  reference  note  in  70  A.  S.  R.  893,  on  discharge  of  bona  fide  in- 
dorser. 

—  By  waste  or  surrender  of  security. 

Cited  in  Lamoille  County  Nat.  Bank  v.  Hunt,  72  Vt.  357,  47  Atl.  1078,  hold- 
ing surety  executing  renewal  note  as  comaker,  not  discharged  because  payee 
wasted  securities;  Artisans'  Bank  v.  Backus,  31  How.  Pr.  242,  holding  accom- 
modation indorser,  not  discharged  by  redelivery  to  maker  of  mortgage  secuping 
note,  if  time  of  payment  not  extended. 
Rights  and  liabilities  of  acceptor,  Indorser,  maker,  or  surety. 

Cited  in  Toronto  v.  Hunter,  4  Bosw.  646,  20  How.  Pr.  292,  holding  accommo- 
dation acceptor,  entitled,  on  payment,  to  be  subrogated  to  position  of  holder 
of  bill;  Cassebeer  v.  Kalbfleisch,  11  Hun,  19,  holding  that  accommodation  in- 
dorser paying  note  in  good  faith  may  recover  from  maker  who  discounted  it  at 
usurious  rate;  Spies  v.  National  City  Bank,  174  N.  Y.  222,  61  L.R.A.  193,  66 
N.  E.  736,  holding  liability  of  indorser,  not  preserved  by  reservation  of  claim 
against  him  by  holder  when  releasing  judgment  against  maker  on  payment  of 
less  sum  than  due;  Williams  v.  Townsend,  1  Bosw.  411,  holding  that  taking 
collateral  note  and  mortgage  from  debtor  does  not  operate  to  suspend  remedy 
against  surety. 

Cited  in  reference  notes  in  65  A.  D.  372;  74  A.  D.  432,— on  rights  of  accom- 
modation indorsers;  55  A.  D.  159;  53  A.  D.  68;  61  A.  D.  294, — on  rights  and 
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liabilities  of  accommodation  indorsers,  acceptors,  and  makers;  71  A.  D.  695,  on 
liability  to  holder  of  maker  of  accommodation  note. 

Cited  in  note  in  58  A.  D.  211,  on  accommodation  acceptor's  liabilities. 
Duty  of  bank  to  apply  deposit  to  Indebtedness. 

Cited  in  National  Bank  v.  Smith,  06  N.  Y.  271,  23  A.  R.  48  (affirming  5  Hun, 
183),  holding  bank  not  obliged  as  against  indorser  to  apply  sum  deposited  by 
maker  upon  note;  Van  Winkle  Gin  &  Mach.  Co.  v.  Citizens*  Bank,  89  Tex.  147, 
33  8.  W.  8G2,  holding  that  it  is  optional  with  bank  whether  it  will  offset  its 
indeJbtedness  to  depositor  against  indebtedness  of  latter. 
Recovery  of  Judgment  on  Indorsement  as  bar  to  suit  on  bond. 

Cited  in  Walden  Nat.  Bank  v.  Birch,  130  N.  Y.  221,  14  L.R.A.  211,  29  N.  E. 
127,  holding  recovering  judgment  against  bank  cashier  on  his  indorsement  of 
note  secured  by  stock,  not  bar  to  action  on  his  bond  for  misappropriation  of 
stock. 

Sufficiency  of  answer  to  raise  defense. 

Cited  in  Howard  County  v.  Baker,  110  Mo.  397,  24  S.  W.  200,  holding  that 
answer  by  sureties  on  contractor's  bond  averring  change  in  contract  does  not 
raise  defense  of  overpayment  or  premature  pa3rment. 

51  AM.  DEC.  303,  POST  v.  KEARNEY,  2  N.  Y.  S94. 

Covenants  running  with  land. 

Cited  in  Turner  v.  Walker,  40  Misc.  379,  82  N.  Y.  Supp.  340,  holding  that 
grantee's  covenant  to  pay  taxes  runs  with  land;  Commercial  Bldg.  &  L.  Asso. 
v.  Robinson,  90  Md.  615,  45  Atl.  449,  on  covenant  to  pay  rent  and  taxes  as  run- 
ning with  land. 

Cited  in  reference  note  in  32  A.  S.  R.  654,  as  to  whether  covenant  of  tenant 
to  pay  assessments  runs  with  land. 

Cited  in  note  in  82  A.  S.  R.  083,  on  covenants  as  to  paying  taxes  and  assess- 
ments running  with  the  land. 
Scope  and  effect  of  covenants  In  lease -» To  pay  taxes  and  assessments. 

Cited  in  Garner  v.  Hannah,  G  Duer,  262,  holding  that  covenant  in  lease  to 
pay  "all  ordinary  yearly  taxes"  includes  water  rents;  Simonds  v.  Turner,  120 
Mass.  328,  holding  that  covenant  to  pay  all  taxes  and  duties  levied  during  term 
includes  assessment  for  betterments;  Ten  Eyck  v.  Albany,  05  Hun,  194,  20  N. 
Y.  Supp.  28,  29  Abb.  N.  C.  150,  holding  lessee  covenanting  to  pay  assessments 
for  paving  except  for  public  purposes  of  extraordinary  character  or  for  per- 
manent improvements,  not  bound  to  pay  assessment  for  granite-block  pave- 
ment. 

Cited  in  note  in  15  E.  R.  C.  714,  on  eflfect  of  covenant  to  pay  assessments  and 
taxes. 
«—  To  obey  mnnlcipal  orders. 

Cited  in  Palmieri  v.   Antinozzi,  47   Misc.  237,  95  N.  Y.   Supp.   865,  holding 
that  lessees  covenant  to  obey  all  orders  from   municipal   departments  includes 
subsequently  created  department. 
Transfer  of  lessee*s  Interest  — By  assignment. 

Cited  in  Constantine  v.  Wake,  1  Sweeney,  239,  holding  that  transfer  of  wholf 
estate  of  lessee  is  an  assignment. 

Cited  in  reference  note  in  68  A.  D.  629,  on  assignment  of  leases. 

Cited  in  note  in  10  A.  S.  R.  558,  on  the  assignable  quality  of  leases. 
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Distinguished  in  Herzig  v.  Blumenkrolin,  122  App.  Div.  766,  107  N.  Y.  Supp. 
370,  holding  that  transfer  by  lessee  without  reservation  of  any  part  of  term  is 
an  assignment;  Stewart  v.  Long  Island  R.  Co.  102  N.  Y.  601,  56  A.  R.  844,  8 
N.  E.  200,  holding  that  transfer  of  whole  term  by  lessee  with  covenant  to  sur- 
render is  an  assignment,  where  no  vestige  of  term  or  reversion  remains  in 
lessee. 

Criticized  in  Woodhull  v.  Rosenthal,  61  N.  Y.  382,  holding  that  transfer  by 
lessee  of  whole  term  in  a  portion  of  demised  premises  is  an  assignment  pro 
tanto. 

—  Sublease. 

Cited  in  Tuttle  v.  Leiter,  82  Fed.  947;  Shumer  v.  Hurwitz,  49  Misc.  121,  96 
N.  Y.  Supp.  1026, — holding  that  transfer  reserving  delivery  of  possession  ut 
end  of  term  is  sublease,  and  not  assignment;  Collins  v.  Hasbrouck,  50  N.  Y. 
157,  15  A.  R.  407,  holding  that  instrument  disposing  of  unexpired  term,  and 
containing  covenant  for  surrender  to  lessee,  is  sublease,  and  not  an  assignment; 
People  ex  rel.  Elston  v.  Robertson,  39  Barb.  1,  holding  underlease  for  twelve 
liours  less  than  whole  term,  not  an  assignment;  Martin  v.  O'Conner,  43  Barb. 
514;  Linden  v.  Hepburn,  3  Sandf.  668,  3  N.  Y.  Code,  166,  5  How.  Pr.  188,— 
holding  that  transfer  of  term  with  right  of  re-entry  for  breach  of  covenants  is 
sublease. 

Cited  in  reference  notes  is  16  A.  S.  R.  282;  16  A.  S.  R.  430;  86  A.  D.  405,— 
distinguishing  between  assignment  of  lease  and  subletting. 

Cited  in  note  in  15  E.  R.  C.  500,  on  what  creates  lease  as  distinguished  from 
assignment. 
Liability  under  lease  —  Of  lessee. 

Cited  in  Pardee  v.  Steward,  37  Hun,  259,  holding  lease  executed  and  recorded 
before  mortgage,  not  affected  by  foreclosure,  and  lessee  bound  by  its  covenants 
running  with  land. 

—  Assignee  or  sublessee. 

Cited  in  Salisbury  v.  Shirley,  66  Cal.  223,  5  Pac.  104;  Trask  v.  Graham,  47 
Minn.  571,  50  N.  W.  917, — holding  assignee  of  lease,  liable  on  covonniit  to  |)ji> 
rent  and  taxes;  State  v.  Martin,  14  Lea,  92,  52  A.  R.  167,  holding  liability  of 
assignee  of  lease  on  covenant  to  pay  rent  taxes,  and  assessments  during  time  of 
his  enjoyment,  not  devested  by  new  assignment;  Peck  v.  Christman,  94  111.  App. 
435,  holding  assignee  of  lessee,  liable  on  covenant  to  yield  up  premises  in  good 
repair;  McLean  v.  Caldwell,  107  Tenn.  138,  64  S.  W.  16,  holding  assignee  of  lease 
liable  beyond  actual  possession  by  holding  over  after  yearly  rental  is  due  before 
he  assigns  and  abandons. 

Cited  in  notes  in  15  E.  R.  C.  510,  on  liability  of  assignee  of  lease  to  lessor; 
15  A.  D.  545,  on  remedies  by  lessor  against  sublessees;  14  L.R.A.  150,  on  form 
of  remedy  against  assignee  of  leasehold  for  rent. 

51  AM.  DEC.  307,  WILSON  v.  LITTLE,  2  N.  Y.  443. 
What  property  may  be  pledged. 

Cited  in  Wright  v.  Ross,  36  Cal.  414,  holding  negotiable  instrument,  proper 
subject  of  pledge:  Travelers'  Ins.  Co.  v.  Healey,  19  Misc.  584,  44  N.  Y.  Supp. 
1043,  25  App.  Div.  53,  holding  non-negotiable  chose  in  action  proper  subject 
of  pledge;  Campbell  v.  Parker,  9  Bosw.  322,  holding  that  bond  and  mortgage 
may  be  pledged  as  security  for  debt. 

Cited  in  reference  note  in  42  A.  D.  93,  on  pledge  of  corporate  stock. 

Cited  in  note  in  49  A.  D.  734,  on  what  articles  may  be  pledged. 
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What  constitutes  a  pledge. 

Cited  in  Gay  v.  Moss,  34  Cal.  125,  holding  that  assignment  and  delivery  of 
contract  as  security  for  payment  of  note  constitute  pledge;  West  v.  Crary,  47 
N.  Y.  423,  holding  that  absolute  transfer  may  be  shown  to  liave  been  intended  as  a 
security;  Barber  v.  Hathaway,  47  App.  Div.  165,  62  N.  Y.  Supp.  329,  holding 
that  assignment  of  mortgage  as  security  for  a  loan  may  be  treated  as  a  pledge, 
although  absolute  in  form;  Haskins  v.  Kelly,  1  Abb.  Pr.  N.  S.  63,  1  Robt  160, 
holding  that  assignment  of  chattel  mortgage  to  secure  payment  of  note  constitutes 
pledge;  Atlantic  F.  k  M.  Ins.  Co.  v.  Boies,  6  Duer,  683,  holding  note  given  by 
parties  liable  for  original  debt  to  secure  extension  of  time  of  payment,  not  pledge. 
—  Of  corporate  stock. 

Cited  in  Nabring  v.  Bank  of  Mobile,  58  Ala.  204,  holding  transaction  a  pledge 
and  not  a  mortgage,  where  stockholder  as  security  for  money  borrowed  causes 
the  stock  to  be  transferred  to  lender  on  books  of  the  company ;  Brewster  v.  Hart- 
ley, 37  CaL  16,  99  A.  D.  237,  holding  that  transfer  of  shares  of  stock  to  trustee 
by  corporation  to  be  retransf erred  upon  payment  of  money  advanced  constitutes 
pledge;  Newton  v.  Fay,  10  Allen,  606,  holding  transfer  of  stock  as  collateral 
security,  pledge  rather  than  mortgage. 

Distinguished  in  Murdock  v.  Columbus'  Ins.  k  Bkg.  Co.  59  Miss.  152,  holding 
assignment  of  stocks  and  bonds  to  agent  with  power  to  sell  to  pay  notes,  not 
a  pledge. 
Delivery  of  pledge. 

Cited  in  Third  Nat.  Bank  v.  Buffalo  German  Ins.  Co.  193  U.  S.  681,  48  L.  ed. 
801,  24  Sup.  Ct.  Rep.  624,  holding  pledge  of  stock  not  effectual  in  absence  of 
delivery  to  and  possession  by  pledgee;  Re  Wiley,  4  Biss.  171,  Fed.  Cas.  No. 
17,655,  upholding  pledge  of  note  when  actual  delivery  impossible;  Goldstein  v. 
Hort,  30  Cal.  372,  holding  delivery  of  possession  of  pledged  property  to  pledjjee, 
essential;  State  ex  rel.  Koons  v.  First  Nat.  Bank,  89  Ind.  302;  Koons  v.  First 
Nat.  Bank,  89  Ind.  178, — holding  possessor  of  certificate  for  bank  stock  not 
transferred  upon  books  of  bank,  not  pledgee;  Mott  v.  Newark  German  Hospital, 
55  N.  J.  Eq.  722,  37  Atl.  757,  holding  making  and  delivery  of  assignment  of 
mortgage,  valid  pledge  of  the  debt  without  manual  delivery  of  the  mortgnj^c: 
Buffalo  German  Ins.  Co.  v.  Third  Nat.  Bank,  162  N.  Y.  163,  48  L.R.A.  107,  56 
N.  E.  521,  holding  agreement  by  borrower  that  stock  may  be  considered  a^ 
collateral,  executory  until  it  is  in  fact  pledged  by  delivery;  Milliman  y.  Neher, 
20  Barb.  37,  holding  delivery  essential  to  constitute  a  pledge;  Miller  v.  Condir, 
6  Lans.  472,  holding  possession  of  bills  of  exchange  essential  to  validity  of 
pledge  of  same;  Freeman  v.  Rich,  64  Hun,  478,  19  N.  Y.  Supp.  498,  holdinir 
pledge  of  accounts  by  written  transfer,  valid,  although  books  containing  them 
not  formally  delivered;  Clark  v.  Costello,  79  Hun,  588,  29  N.  Y.  Supp.  937, 
holding  pledgee's  possession  of  property  under  lease  or  loan,  suiTicient;  First 
Nat.  Bank  v.  Bacon,  113  App.  Div.  612,  98  N.  Y.  Supp.  717,  holding  that  pled-re 
of  stock  may  be  created  by  written  transfer  without  delivery  of  scrip;  Sykes 
V.  Hannawalt,  6  N.  D.  335,  65  N.  W.  682,  holding  assignment  of  future  earnings 
of  threshing  machine,  not  valid  pledge;  Hunt  v.  Bode,  66  Ohio  St.  255,  64  N.  E. 
126,  upholding  written  transfer  of  remaining  interest  in  warehouse  receipts  in 
possession  of  prior  pledgee. 

Cited  in  note  in  49  A.  D.  733,  on  necessity  for  delivery  of  a  pledge. 
Delivery  off  gift. 

Cited  in  Reed  v.  Copeland,  50  Conn.  472,  47  A.  R.  663,  upholding  gift  of  stock 
accompanied  with  actual  delivery  of  certificates. 
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m^hts  and  remedies  off  pledgeor  and  pledgee  generally. 

Cited  in  Nabring  v.  Bank  of  Mobile,  58  Ala.  204,  holding  pledgee  entitled  to 
demand  pledge  on  payment  of  debt;  Gotwalt  v.  Neal,  25  Md.  434,  holding  that 
pledgeor  may  maintain  bill  in  equity  to  redeem  against  pledgee,  and  will  not  be 
remitted  to  his  remedy  by  assumpsit;  Tome  v.  Parkersburg  Branch  R.  Co.  39 
Md.  36,  17  A.  R.  540  (dissenting  opinion),  on  right  of  bona  fide  pledgee  to  hold 
as  against  principal  stock  pledged  by  fraudulent  agent;  Farwell  v.  Importors' 
&  T.  Nat.  Bank,  90  N.  Y.  483,  holding,  upon  payment  of  loan,  pledgeor,  entitled 
to  possession  of  pledged  property;  Pray  v.  Todd,  71  App.  Div.  391,  75  N.  Y. 
Supp.  947,  holding  demand  for  statement  of  affairs  of  corporation  made  by 
pledgee  of  stock,  insufficient  basis  for  action  to  recover  penalty  for  refusal; 
Re  Argus  Printing  Co.  1  N.  D.  434,  26  A.  S.  R.  639,  12  L.R.A.  781,  48  N.  VV. 
347,  holding  that  pledgee  of  stock  in  whose  name  it  stands  on  corporate  records 
has  right  to  vote  stock;  Surber  v.  McClintic,  10  W.  Va.  236,  holding  remedy  at 
law,  adequate  for  the  recovery  of  pledged  property  not  sought  to  be  redeemeti. 

Cited  in  reference  note  in  89  A.  D.  791,  on  remedies  of  pledgees  and  stock- 
broker. 

Cited  in  notes  in  49  A.  D.  735,  on  duties  and  liability  of  pledgee;   4  L.R.A. 
587,  on  rights  of  pledgee  in  negotiable  instruments  pledged  as  collateral. 
Title  to  pledged  or  mortgaged  property. 

Cited  in  Hasbrouck  v.  Vandervoort,  4  Sandf.  74,  holding  thai  legal  title  passes 
on  pledge  of  stock  as  collateral  security;  Parshall  v.  Eggert,  54  N.  Y.  18,  holding 
that  title  of  chattel  mortgagee  becomes  absolute  on  default  of  mortgagor; 
Morgan's  Estate,  30  W.  N.  C.  609,  1  Pa.  Dist.  R.  402,  11  Pa.  Co.  Ct.  636,  holding 
pledgee  transferring  stock  into  his  own  name  under  power  of  attorney,  not 
actual  owner;  White  River  Sav.  Bank  v.  Capital  Sav.  Bank  &  T.  Co.  77  Vt. 
123,  107  A.  S.  R.  754,  59  Atl.  197,  holding  that  general  property  in  stock 
remains  in  pledgeor,  although  legal  title  is  transferred  to  pledgee. 
Right  or  dnty  off  pledgee  or  mortgagee  to  sell  property. 

Cited  in  Jennings  v.  Moon,  135  Ind.  168,  34  N.  E.  996,  holding  that  property^ 
pledged  by  grantor  to  secure  discharge  of  mechanics'  liens  should  on  default 
be  sold,  and  its  proceeds  applied  to  that  purpose;  Kilpatrick  v.  Dean,  19  N.  Y. 
S.  R.  837  (affirmed  in  15  Daly,  182,  4  N.  Y.  Supp.  708),  holding  that  sale  con- 
trary to  terms  of  pledge  constitutes  a  conversion  of  the  property. 

Cited  in  reference  notes  in  79  A.  D.  499,  on  power  of  pledgee  to  sell  in  case 
of  default;  80  A.  D.  521,  on  right  of  pledgee  to  foreclose  in  equity  or  sell  article 
pedged  without  judicial  process. 

Cited  in  notes  in  47  A.  D.  252,  on  right  of  pawnee  to  sell  or  dispose  of  pledge; 
€9  A.  D.  242,  on  pledgee's  power  to  sell  pledge;  66  A.  D.  758,  on  power  of  bailees 
to  make  absolute  sale  of  property  bailed;  21  E.  R.  C.  330,  on  pledgee's  right  to 
assign  or  sell  goods  pledged. 

Demand   and  notice  as  prerequisite  to  sale  off  pledged  or  mortgaged 
property. 

Cited  in  Wright  v.  Ross,  36  Cal.  414,  upholding  right  of  pledgee  to  sell  prop- 
erty after  default  and  upon  due  notice  to  pledgeor;  Chouteau  v.  Allen,  70  Mo. 
290,  holding  demand  upon  pledgeor  before  sale,  unnecessary,  where  contract  fixes 
time  for  payment  of  debt;  Campbell  v.  Parker,  9  Bosw.  322,  holding  that  assign- 
ment of  pledged  mortgage  without  demand  or  notice  constitutes  conversion: 
Wheeler  v.  Newbould,  5  Duer,  29,  holding  sale  of  pledge,  invalid,  unless  demand 
of  payment  has  been  made,  and  notice  of  time  and  place  of  sale  given;  Ketchum 
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V.  Stevens,  6  Duer,  463,  holding  that  property  pledged  for  payment  of  note  can- 
not be  sold  until  after  payment  has  been  demanded;  Taylor  v.  Ketehtnn,  .1  Iloht. 
507,  holding  pledgee  not  entitled  to  sell  securities  without  notice  or  demand  in 
absence  of  waiver;  Torrey  v.  Harris,  12  Daly,  385,  holding  notice  to  pledgeor 
to  redeem  and  of  intended  sale,  necessary;  Farwell  v.  Importers'  &  Traders' 
Nat.  Bank,  15  Jones  &  S.  409,  holding  notice  to  pledgeor  to  redeem,  necessary 
before  application  of  proceeds  of  pledge  to  debt;  Taylor  v.  Ketchum,  35  How. 
Pr.  289,  holding  demand  and  notice,  essential  to  validity  of  sale  of  securities; 
I>ewis  V.  Graham,  4  Abb.  Pr.  106,  holding  sale  of  pledge  without  previous  demand 
of  payment  and  notice  to  pledgeor,  invalid;  Sheridan  v.  Presas,  18  Misc.  180. 
41  N.  Y.  Supp.  451,  holding  that  title  of  pledgeor  in  default  can  be  extinguished 
only  by  sale  of  the  pledge  after  due  notice;  Toplitz  v.  Bauer,  34  App.  Div.  526^ 
55  N.  Y.  Supp.  29,  holding  demand  and  notice,  necessary,  where  no  time  is  fixed 
for  the  redemption  of  the  pledge;  Farwell  v.  Importers*  &  T.  Nat.  Bank.  90 
N.  Y.  483,  holding  that  before  pledgee  has  power  to  apply  proceeds  of  securitie* 
held  as  collateral,  he  must  give  pledgeor  notice  to  redeem;  Bates  v.  Wiles.  I 
Handy  (Ohio)  532,  holding  that  pledgee  undertaking  to  sell  without  a  judicial 
order  must  first  demand  payment,  and  give  notice  of  time  and  place  of  sale: 
Indiana  &  I.  C.  R.  Co.  v.  McKernan,  24  Ind.  62,  holding  that  sale  of  stock  or 
bonds  pledged  for  debt  can  only  be  made  after  default  upon  demand  of  payment 
and  notice  to  pledgeor;  Andrews  v.  Clarke,  3  Bosw.  585,  holding  sale  of  stock 
without  notifying  pledgeor  of  time  and  place,  invalid;  Lewis  v.  Varnum,  12 
Abb.  Pr.  305,  holding  pledgee  of  certificates  to  secure  payment  of  notes,  not 
entitled  to  sell  until  after  demand  and  refusal  of  payment  of  note;  McNeil  v. 
Tenth  Nat.  Bank,  55  Barb.  59,  holding  pledgee  of  stock  as  collateral  security  for 
contingent  liability,  not  entitled  to  sell  without  first  demanding  payment;  Usher 
V.  Van  Vranken,  48  App.  Div.  413,  63  N.  Y.  Supp.  104,  holding  that  pledgee's 
transfer  of  stock  without  first  demanding  payment  from  pledgeor  or  giving 
notice  of  sale  amounts  to  a  conversion;  Porter  v.  Parks,  49  N.  Y.  564,  holding^ 
that  sale  of  pledged  stock  without  notice  to  pledgeor  constitutes  conversion. 

Cited  in  note  in   121  A.  S.  H.  203,  on  sale  of  corporate  stock  under   power,, 
without  demand  and  notice,  by  pledgee. 

Distinguished  in  Hyatt  v.  Argenti,.3  Cat.  151,  holding  that  holder  of  securities 
as  indemnity  for  advances,  with  power  of  sale,  may  dispose  of  them  without 
demand  or  notice;  Huggans  v.  Fryer,  1  Lans.  276,  holding  chattel  mortgagee 
authorized  to  sell  at  private  sale,  not  required  to  give  notice  of  snh>  to 
mortgagor;  Franklin  Nat.  Bank  v.  Newcombe,  1  App.  Div.  294,  37  N.  Y.  Supp. 
271,  holding  demand  of  payment,  unnecessary,  where  contract  expressly  fixea 
time  for  payment  of  debt. 
—  Waiver  of  notice. 

Cited  in  Durant  v.  Einstein,  35  How.  Pr.  223,  holding  pledgeor  entitled  to  de- 
mand of  payment,  and  notice  of  sale,  in  absence  of  waiver;  Mowry  v.  Wood,  12. 
Wis.  414,  holding  waiver  of  notice  of  sale,  not  waiver  of  notice  to  redeem. 
Mode  of  sale  of  pledgrcd  or  mortgaged  property. 

Cited   in   Wilson  v.  Brannan,  27  Cal.   258,  holding  that  mode  of  subjecting 
security  to  sale  for  payment  of  debt  may  be  same,  whether  regarded  as  pledge- 
or mortgage. 
Unauthorized  sale  or  pledge. 

Cited  in  Scott  v.  Rogers,  4  Abb.  Apj).  Dec.  163,  on  validity  of  factor's  sale  in 
violation  of  instructions;  Marfield  v.  Goodhue,  3  N.  Y.  62,  holding  that  factor 
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directed  by  principal  not  to  sell  goods  on  which  former  has  made  advances  may 
sell  on  giving  reasonable  notice. 

Cited  in  reference  note  in  73  A.  D.  303.  on  bailee's  unauthorized  pledge  or  sale 
of  another's  property  as  conversion. 

Distinguished  in  Milliken  v.  Dehon,  27  N.  Y.  364    (reversing  10  Bosw.  325), 
holding  that  consignee  of  cotton  making  advances  and  given  right  to  sell  if  de- 
cline in  price,  is  not  covered  by  consignor  may  sell  without  giving  notice. 
Necessity  of  tender. 

Cited  in  Talty  v.  Freedman's  Trust  Co,  1  Mac  Arth.  522  (dissenting  opinion), 
on  tender  of  amount  paid  as  necessary  condition  to  maintenance  of  suit  to  re- 
cover security  from  bona  fide  purchaser;  Boies  v.  Vincent,  24  Iowa,  387,  holding 
action  maintainable  for  breach  of  agreement  to  deliver  cattle,  although  price 
Ib  not  tendered. 

Cited  in  reference  note  in  60  A.  D.  200,  on  necessity,  validity,  and  effect  of 
tender. 

—  By  pledgeor. 

Cited  in  Cox  v.  Albert,  78  Ind.  241,  holding  that  pledgeor  need  not  tender  in- 
debtedness before  suing  to  recover  pledged  property  converted  by  pledgee;  Cum- 
nock v.  Newburyport  Inst,  for  Savings,  142  Mass.  342,  56  A.  R.  679,  7  N.  E.  869, 
holding  that  pledgeor  may  maintain  bill  to  redeem,  after  unconditional  offer  to 
pay  debt,  although  no  formal  tender  is  made;  Read  v.  Lambert,  10  Abb.  Pr. 
N.  S.  428,  holding  action  for  conversion  of  bonds,  niaintninable  against  broker, 
although  tender  is  not  alleged;  Kilpatrick  v.  Dean,  15  Daly,  182,  4  N.  Y.  Supp 
708  (affirming  19  N.  Y.  S.  R.  837),  on  tender  unnecessary  where  pledgee  ban 
made  unauthorized  sale  of  pledged  property;  New  York,  L.  K.  &  VV.  U.  Co.  v. 
Davies,  38  Hun,  477,  holding  that  conversion  of  pledged  stock  renders  deman*! 
and  tender  by  pledgeor  unnecessary:  (ilidden  v.  Mechanics'  Nat.  Bank,  53  Ohio 
St.  588,  43  L.R.A.  737,  42  N.  E.  995,  holding  pledgee  making  unauthorized  dis 
position  of  pledged  property,  liable  for  conversion  without  demand  or  offer 
of  performance  by  pledgeor;  Austin  v.  Vanderbilt,  48  Or.  200,  120  A.  S.  R.  800, 
6  L.R.A.(N.S.)  298,  86  Pac.  519,  10  A.  &  E.  Ann.  Cas.  1123,  holding  tender  of 
amount  due,  not  necessary  to  enable  pledgeor  to  maintain  trover  against  pledgee 
who  has  wrongfully  sold  property. 

Cited  in  notes  in  43  L.R.A.  752,  on  necessity  of  demand  and  notice  to  pledgee 
converting  pledged  property  where  term  for  payment  is  indefinite;  6  L.R.A.(N.S,) 
299,  on  effect  of  unauthorized  sale  or  disposal  of  pledge  by  pledgee  to  dispense 
with  tender  as  a  condition  of  trover  against  him. 
Measure  off  damages. 

Cited  in  note  in  51  A.  D.  351,  on  measure  of  damages  for  sale  by  factor  at 
price  below  instructions. 

Criticized  in  Smith  v.  Dunlap,  12  111.  184,  holding  that  measure  of  damages  on 
breach  of  contract  to  pay  certain  amount  in  certificates  of  state  indebtedness 
in  their  cash  value  when  delivery  should  have  been  made. 

—  For  conversion. 

Cited  in  Romaine  v.  Van  Allen,  26  N.  Y.  309,  holding  measure  of  damages  for 
conversion  of  stock  is  its  highest  market  value  at  any  time  between  the  con- 
version and  the  close  of  the  trial. 

Cited  in  reference  notes  in  73  A,  D.  308,  on  measure  of  damages  in  trover:  56 
A.  D.  673,  on  measure  of  damages  when  bailee  sues  for  conversion  of  property 
bailed. 
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Cited  in  note  in  43  L.R.A.  769,  on  measure  of  damages  for  pledgee's  conversion 
of  stocks,  bonds,  and  other  securities  by  invalid  sale. 

Distinguished  in  Baltimore  M.  Ins.  Co.  v.  Dalrymple,  25  Md.  269,  holding 
actual  value  of  stock  at  time  of  conversion,  less  amount  of  debt,  proper  measure 
of  damages  in  trover. 

Limited  in  Atkins  v.  Gamble,  42  Cal.  86,  10  A.  R.  282,  holding  pledgeor  of 
shares  of  stock  which  pledgee  converted,  entitled  only  to  nominal  damages,  if 
equivalent  number  of  similar  shares  returned  to  him. 
Distinction  between  pledge,  mortgage,  and  conditional  sale. 

Cited  in  reference  notes  in  89  A.  D.  791,  on  distinction  between  pledge  anil 
mortgage;  68  A.  S.  R.  904,  on  distinction  between  pledge  and  mortgage. 

Cited  in  notes  in  4  L.R.A.  306,  on  distinction  between  pledge  ami  iliattcl 
mortgage;  94  A.  S.  R.  240,  on  distinction  between  conditional  sale  and  ])le(l;:o  or 
security. 

Distinguished  in  Warren  v.  Emerson,  1  Curt  C.  C.  239,  Fed.  Cas.  No.  17,19.). 
holding  assignment  of  note  secured  by   mortgage   to   indemnify   acceptor,  not 
legal  mortgage. 
Nature  off  stock  certificates. 

Cited  in  note  in  12  L.R.A.  781,  on  nature  of  stock  certificates. 
Corporate  stock  as  subject  off  conversion. 

Cited  in  Kuhn  v.  McAllister,  1  Utah,  273,  holding  that  shares  of  stock  are  a 
subject  of  conversion. 
What  is  a  conversion  off  stock. 

Cited  in  Re  Pierson,  19  App.  Div.  478,  46  N.  Y.  Supp.  657,  holding  that  pledge 
by  broker  of  stock  purchased  on  margin  for  customer  amounts  to  a  conversion. 

Cited  in  note  in  43  L.R.A.  741,  on  what  sales  of  corporate  stock  amount  to  a 
conversion  by  pledgee. 
Extinction  off  mortgage  Hen  by  conversion. 

Cited  in  Everett  v.  Buchanan,  2  Dak.  249,  8  N.  W.  31.  holding  lien  of  chattel 
mortgage,  extinguished,  if  mortgagee  converts  mortgaged  property. 
Broker's  right  to  sell  stock. 

Cited  in  Tuell  v.  Paine,  39  Misc.  712,  80  N.  Y.  Supp.  966,  holding,  in  absence  of 
specific  agreement,  broker  without  right  to  sell  stock  when  margin  is  exhausted 
without  demand  or  notice ;  Markham  v.  Jaudon,  41  N.  Y.  236,  holding  that  sale  of 
stock  by  brokers  without  demand  or  notice  after  customer's  margin  is  exhausted 
constitutes  conversion. 

Cited  in  note  in  75  A.  D.  320,  on  necessity  of  stockbroker  keeping  identical 
stock  purchased. 
Transfer  off  stock  on  corporate  books. 

Cited  in  New  York  &  N.  H.  R.  Co.  v.  Schuyler,  38  Barb.  534,  holding  that 
transfer  of  stock  upon  books  of  company  to  bona  fide  holder  passes  title,  although 
certificate  previously  issued  was  not  surrendered;  New  York  &  N.  H.  R.  Co.  v. 
Schuyler,  34  N.  Y.  30,  holding  purchaser  of  stock,  not  entitled  to  liave  it  trans- 
ferred on  books  of  company  as  against  subsequent  bona  fide  purchaser  first  pro- 
curing transfer. 

Cited  in  note  in  12  L.R.A.  782,  on  method  of  transferring  stock. 
licvy  on  stock. 

Cited  in  Nabring  v.  Bank  of  Mobile,  68  Ala.  204,  holding  levy  on  shares  of 
stock  pledged  to  third  person,  invalid. 


Digitized  by 


Google 


«$S1  NOTES  ON  AMERICAN  DECISIONS.  [307-315 

Snlt   as  demand   of  payment. 

Cited  in  Kendall  v.  Brownson,  47  N.  H.  186,  holding  that  bringing  suit  con- 
st it  iites  demand  of  payment. 

51   AM.  DEC.  SI 5,  VANDERBIIiT  v.  RICHMOND  TURNP.  CO.  2  N.  Y. 
479. 

Liability  for  torts  of  agents  or  servant. 

Cited  in  Courtney  v.  Baker,  5  Jones  &  S.  249,  holding  principal  not  liable 
where  agent,  not  acting  within  regular  duties,  recklessly  pushes  bale  of  cotton 
over  on  carmen's  assistant;  Eraser  v.  Freeman,  43  N.  Y.  566,  3  A.  R.  740, 
lidding  master  not  liable  where  servant  wilfully  shoots  person  while  endeavor- 
ing to  enter  premises  with  master  under  claim  of  right;  Sagers  v.  Nuckolls,  3 
Colo.  App.  195,  32  Pac.  187,  holding  that  where  servants  are  supplied  with 
arms  to  defend  cattle  ranch,  owners  are  not  liable  for  killing  by  volunteer  of 
person  proceeding  through  same;  Weisser  v.  Denison,  10  N.  Y.  68,  61  A.  D. 
731,  holding  that  where  bank  pays  checks  forged  by  depositor's  clerk  and  re- 
turns balanced  pass  book  to  clerk,  depositor  is  not  chargeable  with  knowledge; 
Craven  v.  Bloomingdale,  171  N.  Y.  439,  64  N.  E.  169,  holding  principal  not 
ratifying  agent's  act  in  arresting  customer,  while  liable  for  compensatory  dam- 
ages, not  liable  for  punitive;  Welsh  v.  Cochran,  63  N.  Y.  181,  20  A.  R.  519, 
holding  creditors  not  liable  for  acts  of  marshal  in  seizing  wrong  goods  under 
direction  of  general  agent  of  creditors. 

Cited  in  reference  notes  in  41  A.  S.  R.  109,  on  master's  liability  for  servant's 
torts;  30  A.  S.  R.  585,  on  test  of  master's  liability  for  acts  of  servant. 

Cited  in  notes  in  64  A.  S.  R.  87,  on  master's  liability  for  servant's  wilful, 
malicious,  or  criminal  acts,  torts,  or  frauds;  27  L.R.A.  183,  on  liability  of 
owner  of  vessel  for  acts  of  master  in  collision  cases;  51  L.R.A.  469,  on  liability 
of  partnership  for  torts;  73  A.  D.  139,  on  ratification  or  adoption  of  trespass 
for  one's  benefit  as  making  one  a  cotrespasser ;  73  A.  D.  143,  on  liability  of 
attorneys  and  clients  as  cotrespassers  in  regard  to  judgments  and  other  writs; 
4  L.R.A.  859,  on  right  of  indemnity  as  between  wrongdoers. 

Distinguished  in  Welsh  v.  Cochran,  63  N.  Y.  181,  20  A.  R.  619,  holding  where 
evidence  is  slight  of  creditors*  receiving  wrong  goods  seized  by  marshal  under 
bankruptcy  warrant,  creditors  not  liable;  Althorf  v.  Wolfe,  22  N.  Y.  355,  hold- 
ing principal  directing  servant,  who  has  friend  assist,  to  remove  snow  from 
roof,  liable  for  injury  received  by  pedestrian  from  same. 
»Of  private  corporations  generally. 

Cited  in  Thames  S.  B.  Co.  v.  Housa tonic  R.  Co.  24  Conn.  40,  63  A.  D.  154, 
holding  corporation,  not  liable  for  act  of  watchman  in  drifting  burning  boat 
cabled  to  freight  house,  while  fire  could  have  been  extinguished;  Scofield  Rolling 
Mill  Co.  V.  State,  54  Ga.  635,  as  to  whether  corporation  is  liable  for  fraudulent 
conduct  of  agent,  where  act  passes  verge  of  civil  wrong  and  becomes  public 
crime. 

Cited  in  reference  notes  in  50  A.  S.  B.  320,  on  liability  of  corporation  for  acts 
of  agents;  65  A.  D.  210,  on  liability  of  corporation  for  torts  of  agents  or 
contractors;  64  A.  D.  86,  on  liability  of  corporation  for  negligence  of  agent  with- 
in scope  of  employment. 

Distinguished  in  Bank  of  California  v.  Western  U.  Teleg.  Co.  52  Cal.  280, 
holding  that  where  telegraph  agent,  with   power,  employs  another,  who  sends 
false   message   whereby   bank   loses   money,   telegraph   company   is   liable;    Me- 
Am.  Dec.  Vol.  VII.— 56. 
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clianics'  Bank  v.  New  York  &  N.  H.  R.  Co.  4  Duer,  480,  holding  that  where 
railroad's  transfer  agent  fraudulently  issues  certificate  of  stock  to  one  who 
obtains  bank  loan  thereon,  corporation  is  liable;  Mott  v.  Consumers'  Ice  Co.  73 
N.  Y.  543,  holding  corporation  liable  for  act  of  servant  in  driving  ice  cart 
against  carriage  in  course  of  employment;  Van  Siclen  v.  Jamaica  Electric  Light 
Co.  46  App.  Div.  1,  61  N.  Y.  Supp.  210,  holding  corporation  liable  for  acts  of 
servants  in  cutting  branches  from  trees  while  stringing  wires  under  directions 
of  managing  agent. 

Not  followed  in  Waters  v.  West  Chicago  Street  R.  Co.  101  111.  App.  265, 
holding  corporation  liable  for  act  of  general  counsel  and  vice  president  ia 
maliciously  prosecuting  lawyer  upon  advice  of  counsel. 

—  Of  banks. 

Cited  in  Thomson  v.  Sixpenny  Sav.  Bank,  6  Bosw.  293,  holding  that  where 
vice  president  of  bank  forbade  removal  from  bank's  property  of  tools  and  ma- 
chinery by  purchaser  under  foreclosure,  bank  is  not  liable  for  such  conversion. 

Distinguished  in  Goodspeed  v.  East  Haddam  Bank,  22  Conn.  531,  58  A.  D. 
430,  majority  holding  banking  corporation  liable  for  act  of  directors  in  prose* 
cuting,  with  malicious  intent,  vexatious  suit  for  alleged  fraudulent  representa- 
tions. 

—  Off  railroad  companies  generally. 

Cited  in  Waaler  v.  Great  Northern  R.  Co.  18  S.  D.  420,  112  A.  S.  R.  794,  70 
L.R.A.  731,  100  N.  W.  1097,  denying  liability  of  railroad  company  for  assault 
by  servant,  under  foreman's  direction,  of  one  remonstrating  against  erection  of 
snow  fence;  Stewart  v.  Cary  Lumber  Co.  146  N.  C.  47,  69  S.  E.  545  (dissenting 
opinion),  on  liability  of  owner  of  logging  railroad  for  personal  injury  through 
servant's  wanton  blowing  of  whistle  to  scare  mule;  Gilliam  v.  South  k  North 
Ala.  R.  Co.  70  Ala.  268,  holding  that  where  railroad  conductor  stops  train, 
pursues  boy  to  father's  house  with  pistol,  and  seizes  and  carries  boy  off, 
corporation  is  not  liable;  New  Orleans,  J.  &  G.  N.  R.  Co.  v.  Harrison,  48  Miss. 
112,  12  A.  R.  356,  holding  that  where  conductor  ordered  boy  to  uncouple  cars, 
and  in  so  doing  boy  was  injured,  railroad  corporation  is  not  liable.- 

Distinguished  in  DeCamp  v.  Mississippi  &  M.  R.  Co.  12  Iowa,  348,  holding 
railroad  corporation  liable,  if  agents  negligently  ran  over  and  killed  horses,  but 
not  if  act  was  criminal  and  wilful. 

—  Off  carriers. 

Cited  in  Isaacs  v.  Third  Ave.  R.  Co.  47  N.  Y.  122,  7  A.  R.  418,  holding  that 
where  railroad  conductor  wilfully  and  violently  throws  passenger  from  car 
while  in  motion,  corporation  not  liable;  Central  R.  Co.  v.  Brewer,  78  Md.  394, 
27  L.R.A.  63,  28  Atl.  615,  holding  railway  corporation,  not  liable  for  act  of 
superintendent  in  causing  arrest  of  passenger  for  placing  counterfeit  coin  in 
fare  box. 

Cited  in  notes  in  17  E.  R.  C.  280,  on  liability  of  carrier  for  servant's  tort; 
8  A.  R.  317,  on  liability  of  carrier  for  torts  of  its  servants  towards  passengers: 
14  L.R.A.  740,  on  carrier's  liability  for  employee's  assault  on  passenger  resulting 
in  death. 

Distinguished  in  Baldwin  v.  New  York  &  H.  Nav.  Co.  4  Daly,  314,  holding 
corporation  liable,  where  deck  hand  negligently  withdraws  plank  extending  from 
pier  to  boat,  thereby  throwing  passenger  into  water;  Rounds  v.  Delaware,  L. 
A  W.  R.  Co.  04  N.  Y.  129,  21  A.  R.  597,  holding  that  where  railroad  ruWs  for- 
bid persons  riding  on  baggage  cars,  corporation  is  liable  for  act  of  baggage  man 
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in  kicking  boy  therefrom;  Evansville  &  C.  R.  Co  v.  Baum,  26  Ind.  70;  Brokaw 
V.  New  Jersey  R.  &  Transp.  Co.  32  N.  J.  L.  328;  St.  T-ouis,  A.  &  C.  R.  Co.  v. 
Dalby,  19  III.  353, — holding  railroad  corporation  liable  for  act  of  train  men 
in  assaulting  and  battering  passengers  while  removing  them  from  train;  Weed 
V.  Panama  R.  Co.  17  N.  Y.  302,  72  A.  D.  474,  6  Duer,  193,  holding  that  where 
conductor  wilfully  detained  train  over  night  in  stormy  weather,  thereby  injur- 
ing passenger's  health,  railroad  corporation  is  liable;  Sanford  v.  Eighth  Ave.  R. 
Co.  7  Bosw.  122,  holding  that  where  railroad  conductor  ejects  passenger  from 
car,  thereby  causing  death  of  passenger,  corporation  is  liable  if  decedent  was 
not  negligent;  Goddard  v.  Grand  Trunk  R.  Co.  67  Me.  202,  2  A.  R.  30,  holding 
that  where  railroad  corporation  retains  brakeman  after  knowledge  of  his  as- 
saulting and  grossly  insulting  passenger,  corporation  is  liable. 

—  Off  public  corporations. 

Cited  in  Costich  v.  Rochester,  68  App.  Div.  623,  73  N.  Y.  Supp.  835,  holding 
city  not  liable  in  punitive  damages,  where  creek  receiving  storm  overflow  from 
city  sewer  inundates  abutting  property;  Estep  v.  Keokuk  County,  18  Iowa,  199, 
holding  county  not  liable  to  taxpayer  for  money  fraudulently  collected  by  treas- 
urer, without  authority,  as  taxes. 

51   AM.  DEC.   819,  LEWIS  v.  WOOD  WORTH,   2  N.  T.   512. 
Representative  powers  as  between  persons  having  common   Interest. 

Cited  in  Re  Baird,  47  Hun,  77,  on  admissibility  of  legatee's  admission  as  to 
undue  influence  over  testator,  to  affect  rights  of  other  legatees  and  devisees; 
Simpson  v.  McKay,  3  Hun,  316  (dissenting  opinion),  on  admissibility  of  mort- 
gagee's declarations  against  subsequent  owners,  as  affected  by  fact  that  ho 
and  they  were  codefendants  in  foreclosure  suit;  Hodnett  v.  Pace,  84  Va.  873, 
6  8.  E.  217,  holding  admissions  of  principal  obligor  in  bond  that  it  had  not 
been  paid,  inadmissible  against  surety,  when  not  made  in  his  presence;  Pearis 
V.  Covilland,  6  Cal.  617,  holding  tenants  in  common,  not  bound  by  act  of  cotenant 
in  accepting  balance  of  purchase  money  and  promising  deed  after  forfeiture  of 
right  thereto. 

—  Joint  obligors. 

Cited  in  Thompson  v.  Richards,  14  Mich.  172,  holding  one  of  two  joint  obligors 
in  contract  to  pay  partnership  debts,  not  bound  by  other's  admission  that  re- 
tiring partner  had  performed  conditions;  Dunham  v.  Dodge,  10  Barb.  560;  Shoe- 
maker V.  Benedict,  11  N.  Y.  176,  62  A.  D.  95, — holding  that  payment  on  note 
by  one  of  joint  and  several  makers  does  not  affect  statute  of  limitation  as  to 
other;  Merritt  v.  Scott,  3  Hun,  667,  6  Thomp.  &  C.  160,  holding  that  com- 
mencement of  action  against  one  of  two  joint  defendants  in  judgment  does 
not  affect  statute  of  limitation  as  to  other. 

Cited  in  notes  in  51  A.  D.  331,  on  effect  of  admissions  by  one  of  several 
joint  obligors  as  to  other;  40  A.  D.  354,  as  to  how  notice  of  dishonor  must  be 
given  to  joint  indorsers,  not  partners. 

Distinguished  in  Ferguson  v.  Hamilton,  35  Barb.  427,  holding  maker  bound 
by  representations  of  agent  whom  he  authorized  to  negotiate  note  to  pay  their 
joint  debts,  that  note  was  business  paper;  Lounsbury  v.  Depew,  28  Barb.  44, 
holding  maker  of  note  not  estopped  to  deny  validity  of  transfer  by  making  part 
payment  to  indorsee. 
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51   AM.  DEC.   822,  VAN  KEUREX  t.  PARMEIiEX:,   2   N.  Y.   52S. 
Operation  and  general  effect  of  statutes  of  limitation. 

Cited  in  White's  Bank  v.  Ward,  35  Barb.  637,  holding  that  statute  of  limi- 
tations begins  to  run  against  demand  note  on  day  of  date;  Waltermire  y.  West- 
over,  14  N.  Y.  16,  on  statute  barring  action  on  judgment  after  six  years,  as 
affecting  lien  of  judgment. 

Cited  in  note  in  96  A.  S.  R.  657,  on  effect  of  bar  of  limitations. 
—  Suspension  of  statute  and  general  effect  thereof. 

Cited  in  Cleveland  v.  Harrison,  15  Wis.  671,  holding  that  part  payment  of 
debt  will  arrest  statute  of  limitations;  Anthony  v.  Herzberg,  2  N.  Y.  City 
Ct.  Rep.  165,  holding  that  part  payment  revives  debt,  whether  made  before  or 
after  statute  attaches;  Wakeman  v.  Sherman,  9  N.  Y.  86,  holding  that  debtor's 
promise  made  to  stranger  to  pay  barred  debt  did  not  revive  it;  Commerdal 
Mut.  Ins.  Co.  v.  Brett,  44  Barb.  489,  holding  answer  alleging  that  notes  sued 
on  were  premium  notes,  that  loss  had  occurred,  and  that  payment  would  be 
made  from  insurance  money,  insufficient  acknowledgment  to  remove  bar  against 
notes;  De  Freest  v.  Warner,  30  Hun,  94,  holding  provision  in  deed  that  grantees 
sliould  pay  debt  of  grantor,  sufficient  to  prevent  bar  of  action  by  creditor  after 
deed  was  declared  void  as  to  other  creditors;  Howell  v.  Howell,  15  Wis.  55, 
holding  that  a  plaintiff  relying  upon  revival  of  barred  debt  may  sue  on  new 
promise  as  supported  by  original  consideration;  Sands  y.  St.  John,  23  How. 
Pr.  140,  36  Barb.  628,  holding  that  where  there  is  new  promise  to  pay  barred 
note,  action  may  be  brought  on  original  demand. 

Cited  in  reference  notes  in  60  A.  D.  367;  76  A.  D.  431,^-on  essentials  of  new 
promise  to  take  case  out  of  statute  of  limitations;  97  A.  D.  671,  on  sufficiency 
of  promise  or  acknowledgment  to  take  debt  out  of  statute  of  limitations;  76  A. 
D.  431,  on  requisites  of  acknowledgment  sufficient  to  remove  bar  of  statute  of 
limitations;  60  A.  D.  79,  on  necessity  of  acknowledgment  of  debt  and  expres- 
sion of  willingness  to  pay  to  remove  bar  of  limitations;  65  A.  D.  557,  on  efTect  of 
acknowledgment  of  debt  and  promise  to  stranger  to  pay  it  to  remove  bar  of 
limitations;  62  A  D.  102,  as  to  whether  cause  of  action  is  new  or  old  promise 
when  new  promise  is  relied  upon  to  raise  bar  of  statute  of  limitations. 

Cited  in  notes  in  62  A.  D.  101,  on  necessity  and  essentials  of  promise  or 
acknowledgment  to  take  debt  out  of  statute  of  limitations;  10  A.  D.  697,  on 
new  promise  by  debtor. 

Distinguished  in  Steven  y.  Lord,  84  Hun,  363,  32  N.  Y.  Supp.  309,  holding  that 
payment  of  interest  by  maker  of  note  interrupted  statute;  National  State  Bank 
v.  Rowland,  1  Colo.  App.  468,  29  Pac.  466,  holding  that  payment  on  note  by 
maker's  agent  in  pursuance  of  letter  of  attorney  stopped  running  of  statute 
against  maker;  Barger  v.  Durvin,  22  Barb.  68,  holding  that  where  joint  makers 
direct  their  assignees  for  creditors  to  pay  note,  latters'  payment  thereon  will 
arrest  statute  as  to  former. 
RepresentatlTe  powers  as  between  persons  having  common  Interest. 

Cited  in  Harper  v.  Fairley,  63  N.  Y.  442,  holding  that  where  maker  of  note 
transferred  another  note  in  part  payment,  payment  of  latter  note  by  obligor 
therein  did  not  arrest  running  of  statute  in  former's  favor;  Smith  v.  Ryam,  66 
N.  Y.  362,  23  A.  R.  60,  holding  that  where  debtor  transferred  note  in  part  pay- 
ment, payment  on  note  by  maker  thereof  did  not  arrest  statute  as  to  debtor; 
Pickett  y.  Leonard,  34  N.  Y.  176  (affirming  34  Barb.  193),  holding  that  part 
payment  of  assignor's  note  by  assignee  for  creditors  did  not  stop  running  of 
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statute;  Murdock  t.  Waterman,  145  N.  Y.  56,  27  L.R.A.  418,  39  N.  E.  829, 
holding  that  payment  on  mortgage  by  heirs  of  mortgagor  did  not  arrest  running 
of  statute  against  lien  on  premises  conveyed  by  mortgagor  in  his  lifetime  t<i 
another ;  Princeton  Sav.  Bank  v.  Martin,  53  N.  J.  Eq.  463,  33  Atl.  45,  on  payment 
on  mortgage  debt  by  grantee  of  mortgaged  premises,  as  affecting  operation  of 
statute  of  limitations  against  obligors  in  mortgage  bond;  Wallis  v.  Randall,  81 
N.  Y.  164,  holding  statements  of  one  of  the  joint  purchasers  of  land  that  mort- 
gage on  other  land  was  given  as  security,  and  not  in  payment,  inadmissible 
against  other  purchaser;  Brisbin  v.  Farmer,  16  Minn.  215,  holding  declarations 
of  one  of  two  plaintiffs  in  judgment  tending  to  show  that  part  payment  would 
not  be  accepted  as  satisfaction,  inadmissible  on  issue  as  to  statutory  bar. 

Distinguished  in  Phillips  v.  Peters,  21  Barb.  351,  holding  that  promise  made 
by  indorser  to  stranger  after  maturity  of  note,  to  pay  the  holder,  arrested  stat- 
ute as  to  subsequent  transferee  of  such  holder;  New  York  L.  Ins.  &  T.  Co.  v. 
Covert,  6  Abb.  Pr.  N.  S.  154,  3  Abb.  App.  Dec.  350,  3  N.  Y.  Trans.  App.  124 
(reversing  29  Barb.  435),  holding  that  mortgagor  may,  after  conveying  equity 
of  redemption,  arrest  running  of  statute  in  favor  of  grantees  by  making  pay- 
ment on  mortgage  debt. 
^  Joint  or  conunon  obligors,  generally. 

Cited  in  Thompson  v.  Richards,  14  Mich.  172,  holding  one  of  two  joint  obligors 
in  contract  to  pay  partnership  debts,  not  bound  by  other's  admission  that  retired 
partner  had  performed  conditions. 

Cited  in  note  in  51  A.  D.  321,  on  effect  of  admissions  by  one  of  several  joint 
obligors  as  to  others. 

—  Power  of,  to  suspend  statutes  of  limitations. 

Cited  in  Merritt  v.  Scott,  3  Hun,  657,  6  Thomp.  &  C.  160,  holding  that  com- 
mencement of  action  against  one  of  two  joint  debtors  in  judgment  does  not 
arrest  statute  as  to  other;  Stubblefield  v,  McAuliff,  20  Wash.  442,  56  Pac.  637, 
holding  that  husband's  payment  on  note  secured  by  mortgage  on  community 
realty  did  not  arrest  statute  of  limitations  as  to  wife. 

Cited  in  reference  notes  in  53  A.  S.  R.  276,  on  new  promise  or  payment  by 
joint  debtor  as  tolling  statute  of  limitations;  86  A.  D.  84,  on  effect  of  new 
promise  by  one  of  joint  debtors  to  take  case  out  of  operation  of  statute  of 
limitations;  61  A.  D.  557,  on  revival  of  debt  by  acknowledgment  of  joint  debtors; 
82  A.  D.  757,  on  effect  of  acknowledgment  by  one  joint  and  several  promisor  to 
revive  debt  barred  by  statute  of  limitations. 

Cited  in  notes  in  55  A.  R.  52,  as  to  whether  payment  by  one  joint  debtor  will 
avoid  the  effect  of  statute  of  limitations  as  to  another;  62  A.  D.  102,  on  promise, 
acknowledgment,  or  payment  by  joint  debtor,  partner,  etc.,  as  taking  cjise  out  of 
statute  of  limitations;  65  A.  S.  R.  686,  on  part  payment  or  acknowledgment  of 
barred  claim  by  one  joint  debtor;  65  A.  S.  R.  688,  689,  690,  on  payment  or 
acknowledgment  by  one  joint  debtor  before  statute  of  limitations  has  run. 

Distinguished  in  Berlin  v.  Hall,  48  Barb.  442,  holding,  in  statutory  proceed- 
ing to  have  one  adjudged  bound  by  a  default  judgment  against  his  co-obligor 
for  barred  debt,  that  statute  precluded  him  from  setting  up  bar. 

—  Powers  of  partners,   generally. 

Cited  in  Huntington  v.  Potter,  32  Barb.  300,  holding  that  former  member  «>f 
dissolved  firm  may  settle  debts  due  to  firm;  Comstock  v.  Buchanan,  57  Barb. 
146,  denying  power  of  partners  as  such  to  transfer  to  himself  individually,  stock 
held  by  firm;  Martine  v.  International  L.  Ins.  Co.  53  N.  Y.  339,  13  A.  R.  529, 
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denying  right  of  surviving  member  of  firm  of  insurance  agents  to  accept  payment 
of  premium  after  death  of  other  member;  Marietta  &  C.  R.  Co.  v.  Mowry,  28 
Hun,  79,  holding,  where  one  partner  turned  over  bonds  in  winding  up  dissolved 
firm,  that  his  copartner  was  chargeable  with  knowledge  that  former  unlawfully 
acquired  them  as  director  of  company  issuing  them. 

Cited  in  reference  notes  in  G2  A.  D.  280;  63  A.  D.  707;  28  A.  S.  R.  338,— on 
power  of  partner  after  dissolution  of  partnership;  49  A.  S.  R.  309,  on  power  of 
partner  to  bind  firm  after  dissolution;  2  A.  S.  R.  763,  on  effect  of  renewal  of 
partnership  note  by  one  partner  after  dissolution  of  firm. 

Cited  in  note  in  18  A.  D.  515,  on  power  of  partner  after  dissolution  of 
firm. 

Distinguished  in  Gates  v.  Beecher,  60  N.  Y.  518,  19  A.  R.  207,  holding  present- 
ment of  firm  note  to  one  of  the  former  members  after  dissolution  in  bankruptcy, 
sufficient  to  charge  indorser. 
—  Power  of  partner  to  suspend  statute  of  limitations. 

Cited  as  leading  case  in  Payne  v.  Slate,  39  Barb.  634,  holding  that  promise  of 
partner  retaining  business  of  dissolved  firm,  to  pay  firm  debts,  did  not  arrest 
statute  as  to  retired  partner. 

Cited  in  Whitney  v.  Reese,  11  Minn.  138,  Gil.  87,  holding  that  one  partner 
cannot  waive  statute  after  dissolution  so  as  to  revive  barred  debt  against  other; 
Bloodgood  V.  Bruen,  8  N.  Y.  362  (reversing  4  Sandf.  427),  holding  that  acknowl- 
edgment of  barred  debt  of  firm  by  surviving  partner,  who  was  executor  of  de- 
ceased partner,  in  answer  to  third  person's  bill  in  equity,  did  not  revive  debt; 
Hixson  V.  Rodbourn,  67  App.  Div.  424,  73  N.  Y.  Supp.  779,  holding  that  surviv- 
ing partner's  payment  on  barred  note  of  firm  will  not  revive  it  against  estate 
of  deceased  partner;  Tate  v.  Clements,  16  Fla.  339,  26  A.  R.  709,  holding  that 
promise  to  pay  by  one  partner  after  dissolution,  and  before  statute  had  run, 
did  not  renew  debt  as  to  other;  Payne  v.  Gardiner,  29  N.  Y.  146  (dissenting 
opinion),  on  partner's  promise  after  dissolution,  to  pay  firm  debt,  as  affecting 
operation  of  statute  of  limitations;  Conkey  v.  Barbour,  22  Ind.  196;  Graham  v. 
Selover,  69  Barb.  313;  Mayberry  v.  Willoughby,  6  Neb.  368,  25  A.  R.  491,— 
holding  that  one  partner's  payment  on  firm  note  or  bill  after  dissolution  did 
not  stop  statute  as  to  other;  Payne  v.  Slate,  39  Barb.  634,  holding  that  pay- 
ment of  interest  on  debts  of  dissolved  firm  by  partner  retaining  business  did 
not  arrest  statute  as  to  retired  partner;  Kerper  v.  Wood,  48  Ohio  St  013,  15 
L.R.A.  650,  29  N.  E.  601,  holding  execution  of  note  by  liquidating  partner  for 
debt  of  dissolved  firm,  insufficient  to  take  debt  out  of  statute  as  to  other  mem- 
bers; Newman  v.  Marvin,  12.  Hun,  236,  holding  that  action  against  one  part- 
ner after  dissolution  for  money  received  by  firm  does  not  arrest  statute  as  to 
other. 

Cited  in  reference  notes  in  40  A.  S.  R.  501,  on  acknowledgments  and  new 
promises  by  partner  after  dissolution;  60  A.  D.  79,  on  effect  of  acknowledgment 
or  new  promise  by  one  partner  to  remove  bar  as  to  other  partners. 

Cited  in  notes  in  6  A.  D.  576,  on  partner's  power  to  revive  liabilities  after 
dissolution;  16  L.R.A.  658,  on  power  of  partner  after  dissolution  to  interrupt 
statute  of  limitations  as  to  firm  debt;  40  A.  S.  R.  566,  on  acknowledgments  and 
nevy  promises  by  partners  after  dissolution  in  connection  with  the  statute  of 
limitations. 

Distinguished  in  McClurg  v.  Howard,  45  Mo.  365,  100  A.  D.  378,  holding  that 
one  partner's  payment,  after  dissolution,  on  firm  debt  not  yet  barred,  took  debt 


Digitized  by 


Google 


887  NOTES  ON  A^^IERICAN  DECISIONS.  [322 

out  of  statute  as  to  other;  Burr  t.  Williams,  20  Ark.  171,  holding  same  as  to 
note. 

Disapproved  in  Merritt  v.  Day,  38  N.  J.  L.  32,  20  A.  R.  362,  holding  that  pay- 
ment by  one  partner,  after  dissolution,  on  note  not  yet  barred,  arrested  opera- 
tion of  statute. 

—  Creation  of  obligations  by  partner. 

Cited  in  Waters  v.  Harris.  28  Jones  &  S.  192,  17  N.  Y.  Supp.  370,  28  Abb. 
N.  C.  89,  holding  that  one  partner  cannot  after  dissolution  of  firm  create  debt 
binding  on  his  former  copartner;  Lusk  v.  Smith,  8  Barb.  670,  holding  that 
former  member  of  dissolved  firm,  authorized  to  adjust  debts  and  settle  firm 
concerns,  could  not  bind  former  associates  by  giving  note;  Morrison  v.  Perry, 
11  Hun,  33,  denying  power  of  remaining  partner,  contracting  to  pay  debts,  to 
bind  retired  partner  by  note  for  firm  debt  made  in  firm  name;  Willis  v.  Mor- 
rison, 44  Tex.  27,  holding  one  partner  not  liable  on  draft  executed  by  his  co- 
partner after  dissolution,  in  firm  name  and  for  firm  debt;  Durant  v.  Pierson, 
68  Hun,  190,  11  N.  Y.  Supp.  842,  holding  that  note  given  by  surviving  partner, 
signed  with  firm  name  and  by  himself  as  survivor,  created  no  claim  against  firm 
assets;  Hart  v.  Woodruff,  24  Hun,  610,  holding  that  statement  of  account  due 
from  firm  to  another,  made  out  by  one  partner  after  dissolution,  did  not  bind 
others;  City  Nat.  Bank  v.  Phelps,  86  N.  Y.  484,  holding  that  one  partner's 
assent  after  dissolution  to  renewal  of  firm  obligation,  while  concededly  not  bind- 
ing other,  bound  himself. 

—  Representations  and  covenants  of  partners. 

Cited  in  Hitchcock  v.  Peterson,  14  Hun,  389,  saying  that  partner  is  not  liable 
for  the  false  representations  of  his  copartner  as  to  firm's  solvency;  Bennett  v. 
Buchan,  61  N.  Y.  222,  5  Abb.  Pr.  N.  S.  412  (reversing  on  another  point,  63 
Barb.  678),  holding  that  partner's  assignment,  after  dissolution,  of  firm  judg- 
ment, while  not  binding  his  copartner  on  covenants,  passed  firm's  title  to  judg- 
ment; Cookingham  v.  Lasher,  38  Barb.  656,  holding  that  partner  selling  and 
warranting  firm  property'  in  his  own  name  may  be  sued  on  warranty  without 
joinder  of  copartner. 
*  Admissions  and  declarations  of  partner. 

Cited  in  Pennoyer  v.  David,  8  Mich.  407,  holding  admission  of  firm  debt 
by  one  partner  after  dissolution,  not  admissible  against  other  in  absence  of 
proof  that  alleged  creditor  had  dealings  with  firm;  Feigley  v.  Whitaker,  22 
Ohio  St.  606,  10  A.  R.  778  (dissenting  opinion),  on  admissibility  to  charge  sur- 
viving partner,  of  deceased  partner's  admissions  of  firm  debt  after  dissolution; 
Beatty  v.-  Ambs,  11  Minn.  331,  Gil.  234,*  denying  judgment  on  admissions  in 
answers  of  joint  liability  of  defendants  as  members  of  dissolved  firm;  Burns 
v.  McKenzie,  23  Cal.  101,  holding,  where  partner  signed  firm  name  to  note,  that 
his  declaration  after  dissolution  that  it  was  made  for  firm  purposes  was  inad- 
missible against  copartner;  Klock  v.  Beekman,  18  Hun,  602  (dissenting  opin- 
ion), on  admissibility,  in  action  against  surviving  partner  for  money  lent  de- 
ceased partner,  of  latter's  declarations  that  it  was  for  firm  purposes;  Thomp- 
son V.  Bowman,  6  Wall.  316,  18  L.  ed.  736,  holding  that  partner's  declarations 
made  after  termination  of  partnership  did  not  bind  his  copartners. 
^  Suspension  of  limitations  by  Joint  makers  of  note,  other  than  partners. 

Cited  in  Bogert  v.  Vermilya,  10  Barb.  32,  holding  that  pajTuent  on  barred 
note  by  one  of  the  joint  and  several  makers  did  not  remove  bar  as  to  other; 
Chrisman  v.  Irwin,  37  Mo.  169,  90  A.  D.  375,  holding  that  allowance  of  barred 
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note  against  estate  of  one  of  the  joint  makers  and  payments  thereon  by  ad- 
ministrator did  not  affect  bar  as  to  other  makers;  Adams  v.  Tucker,  6  Colo. 
App.  303,  40  Pac.  783,  holding  that  payment  on  note  by  one  of  the  joint  makers 
would  not  remove  bar  as  to  others;  Miller  v.  Miller,  McArth.  &  M.  109,  48  A. 
R.  738;  Oleson  v.  Wilson,  20  Mont.  544,  63  A.  S.  R.  639,  52  Pac.  372;  Shoemaker 
V.  Benedict.  11  N.  Y.  176,  62  A.  D.  95;  Dunham  v.  Dodge,  10  Barb.  566;  Cow- 
hick  V.  Shingle,  6  Wyo.  87,  63  A.  S.  R.  17,  25  L.R.A.  608,  37  Pac.  689;  Bender 
V.  Blessing,  82  Hun,  320,  31  N.  Y.  Supp.  481, — holding  that  payment  on  note  by 
one  of  the  joint  makers  did  not  arrest  statute  as  to  other;  Shutts  v.  Fingar, 
TOO  N.  Y.  539,  53  A.  R.  231,  3  N.  E.  588,  holding  that  payment  of  interest  on 
demand  note  by  one  of  the  joint  makers  who  were  not  partners  did  not  stop 
statute  so  that  presentment  to  others  charged  indorser;  Grovenor  v.  Signer, 
10  N.  D.  503,  88  N.  W.  278,  holding  that  where  complaint  in  action  against 
(me  of  the  joint  makers  of  note  alleged  payments  by  him,  answer  setting  up 
bar  of  statute  and  denying  payments  stated  defense;  Willoughby  v.  Irish,  35 
^linn.  63,  27  N.  VV.  379,  holding  that  part  payment  by  one  of  the  joint  makers 
of  note  did  not  arrest  statute  as  to  others,  and  citing  annotation  also  on  this 
point. 

Distinguished  in  Haight  v.  Avery,  16  Hun,  252,  holding  that  pa3mient  on  note 
by  one  of  the  joint  makers  at  direction  of  other  arrested  statute  as  to  such 
other;  Sutherlin  v.  Roberts,  4  Or.  378,  holding  that  pa3rment  on  note  by  admin- 
istrator of  one  of  two  joint  makers  arrested  statute  as  to  other;  Partlow  v. 
Singer,  2  Or.  307,  holding  that,  under  Oregon  statute,  payment  on  note  by 
one  of  the  joint  makers  will  prevent  bar  as  to  others;  White's  Bank  v.  Ward, 
35  Barb.  637,  holding  that  commencement  of  action  against  two  or  three  joint 
makers  of  note  arrested  statute  as  to  other. 

—  Of  principal  to  bind  surety. 

Cited  in  Hodnett  v.  Pace,  84  Va.  873,  6  S.  E.  217,  holding  admissions  of  prin- 
cipal obligor  in  bond  that  it  had  not  been  paid,  inadmissible  against  surety, 
when  not  made  in  his  presence.  Steele  v.  Souder,  20  Kan.  39;  Smith  v.  Caldwell, 
16  Rich.  L.  365;  Mozingo  v.  Ross,  150  Ind.  688,  65  A.  S.  R.  387,  41  L.R.A.  612, 

50  N.  E.  8G7, — holding  that  payment  on  note  by  principal  maker  did  not  arrest 
statute  ot  limitations  as  to  surety. 

Distinguished  in  Whitaker  v.  Rice,  9  Minn.  13,  Gil.  1,  86  A.  D.  78,  holding  that 
part  payment  of  note  by  principal  maker  stopped  running  of  statute  as  to  surety; 
Winchell  v.  Hicks,  18  N.  Y.  558  (affirming  21  Barb.  448),  holding  that  where 
sureties  on  note  sent  holder  to  maker  for  payment,  his  payment  arrested  statute 
as  to  them. 

—  Off  cosureties. 

Cited  in  Dickerson  v.  Turner,  12  Ind.  223,  liolding  admissions  of  liability  as 
surety  and  of  justness  of  obligation,  by  one  of  the  joint  drawers  of  bill,  binding 
on  others;  Cocke  v.  Hoffman,  5  Lea,  105,  40  A.  R.  23,  holding  surety  paying  barred 
note,  not  entitled  to  contribution  from  his  cosurety. 

51  AM.  DEC.  833,  LEAVITT  v.  PALMER,  :i  N.  Y.   19. 

Nature  and  effect  off  restrictions  on  corporations  and  associations. 

Cited  in  Beera  v.  Phoenix  Glass  Co.  14  Barb.  358,  saying  that  corporation  not 
having  express  power  to  borrow  money  may  do  so  for  purposes  essential  to  conduct 
of  ordinary  affairs;  Buffett  v.  Troy  &  B.  R.  Co.  40  N.  Y.  168  (dissenting  opinion). 
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on  right  of  corporation  to  avoid  contract  on  ground  that  it  was  made  in  violation 
of  statute;  Johnston  v.  Dahlgren,  31  App.  Div.  204,  52  N.  Y.  Supp.  655,  holding 
plumbers  failing  to  register  with  board  of  health  as  required,  not  entitled  to 
recover  for  work  done. 

Cited  in  reference  notes  in  78  A.  D.  676,  on  validity  of  contract  of  corporation 
forbidden  by  charter  or  statute;  73  A.  S.  R.  39,  on  recovery  on  contract  made- 
by  city  council  in  disregard  of  city  charter;  34  A.  S.  R.  823,  on  acts  done  by  cor- 
porations in  excess  of  power  conferred  by  charter;  66  A.  D.  518,  on  invalidity  of 
contracts  prohibited  by  penal  statute;  42  A.  S.  R.  611,  on  when  estoppel  arises. 
against  pleading  that  contract  was  ultra  vires;  19  A.  S.  R.  487,  on  effect  of  plea 
of  ultra  vires. 

—  Banks. 

Cited  in  New  York  Bank  v.  St.  Lawrence  Bank,  7  N.  Y.  513,  holding  notes  of 
bank  on  time  and  upon  interest,  void  under  statute  making  such  notes  void  unless 
payable  on  demand  and  without  interest;  Bank  of  Chillicothe  v.  Dodge,  8  Barb. 
233,  holding  draft  issued  by  bank  payable  at  future  date,  void  by  statute;  Gillet 
V.  Phillips,  13  N.  Y.  114,  holding  void,  transfer  of  notes  by  banking  corporation 
without  assent  of  board  of  directors  as  required  by  statute;  Seneca  County  Bank 
V.  Lamb,  26  Barb.  595,  holding  note  discounted  by  bank  at  rate  of  interest  exceed- 
ing statutory  limit,  void  in  its  hands;  Palmer  v.  Yates,  3  Sandf.  137,  holding  that 
under  statute  requiring  assent  of  board  of  directors  to  transfer  of  mortgage  by 
banking  association  assent  was  properly  given  by  committee  of  directors  on 
finance;  Medill  v.  Collier,  16  Ohio  St.  599,  on  right  to  recover  on  certificate  of 
deposit  from  bank  doing  business  as  corporation  without  complying  with  statutory 
requisites. 

Cited  in  note  in  12  L.R.A.  (N.S.)  611,  on  validity  of  contract  as  to  circulating 
notes  and  token  currency  in  violation  of  particular  statute. 

Questioned  in  Oneida  Bank  v.  Ontario  Bank,  21  N.  Y.  490,  doubting  that  banking 
association  issuing  draft  in  violation  of  statute  should  be  permitted  to  repudiate 
it  and  escape  liability  thereunder. 

Nature  off  Instruments  issued  l>y  bank. 

Distinguished  in  Leavitt  v.  Blatchford,  17  N.  Y.  521,  holding  non-negotiable 
bond  of  banking  association  for  payment  of  money  or,  at  option  of  .obligee, 
stock  of  association,  at  named  date  and  with  interest,  not  bill  or  note;  Hogg's 
Appeal,  22  Pa.  479,  holding  notes  of  bank  issued  for  loan  and  payable  at  future 
day,  with  interest,  not  past  notes  as  not  intended  as  part  of  circulation. 

—  Certificate  off  deposit  as  note  or  bin. 

Cited  in  Poorman  v.  Mills,  36  Cal.  118,  95  A.  D.  90,  holding  certificate  of  de- 
posit payable  to  one  or  order  on  deposit  of  certificate  properly  indorsed  to  be 
promissory  note;  Bank  of  Peru  v.  Famsworth,  18  111.  563,  holding  certificate  of 
deposit  payable  on  return  thereof  duly  indorsed,  four  months  after  date,  to  be  a 
note;  Tracy  v.  Talmage,  14  N.  Y.  162,  67  A.  D.  132,  holding  negotiable  certificates 
of  deposit  payable  with  interest  at  future  day  to  be  promissory  notes;  Pardee 
v.  Fish,  60  N.  Y.  265,  19  A.  R.  176  (affirming  67  Barb.  407),  holding  that  cer- 
tificate of  deposit  payable  to  order  in  bank  notes,  with  interest,  on  return  of 
certificate,  was  in  nature  of  promissory  note. 

Cited  in  reference  notes  in  60  A.  D.  581,  on  certificate  of  deposit  as  promis* 
sory  note;  78  A,  D.  399,  on  certificate  of  deposit  as  negotiable  instrument. 

Cited  in  notes  in  69  A.  D.  691;  75  A.  S.  R.  46, — on  certificates  of  deposit. 
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Talidity  or  repudiation  of  contracts  made  In  relation  to  nnlawfal  agree- 
ments. 

Cited  in  Porter  v.  Havens,  37  Barb.  343,  holding  void,  notes  given  for  compound- 
ing of  crime;  Dewitt  v.  Brisbane,  16  N.  Y.  508,  holding  void,  an  assignment  to 
secure  performance  of  agreemejit  void  for  illegality;  Hardin  v.  Hyde,  40  Barb. 
435  (dissenting  opinion),  on  invalidity  of  one  of  the  debts  secured  by  mortgnge 
as  affecting  its  security  for  valid  debts;  Burke  v.  Chicago,  127  111.  App.  161, 
holding  that  oflicer's  unlawful  pledge  to  city  to  secure  alleged  deficits,  may, 
wliile  executory,  be  rescinded  by  him;  Jackson  v.  Shawl,  29  Cal.  267,  holding  that 
pledgeor  of  chattels  contracting  to  pay  usurious  interest  may  recover  chattels 
upon  tender  of  principal  and  lawful  interest. 

Cited  in  reference  note  in  33  A.  S.  R.  293,  on  construction  of  notes  and  collateral 
mortgage  together. 

Distinguished  in  Pelham  v.  Adams,  17  Barb.  384,  holding  that  invalidity  of 
•certificate  of  deposit  did  not  preclude  action  on  demand  which  it  evidenced; 
Curtis  V.  Leavitt,  15  N.  Y.  9  (modifying  17  Barb.  309),  upholding  pledge  of  bonds 
hy  banking  corporation  to  secure  valid  loan;  Reineman  v.  Covington,  C.  &  B.  II. 
R.  Co.  7  Neb.  310,  holding  county  vote  for  railroad  aid  in  excess  of  authorized 
amount,  wholly  void;  Stewart  v.  National  Union  Bank,  2  Abb.  (U.  S.)  424,  Fed. 
Cas.  -No.  13,435,  holding  that,  although  loan  by  bank  exceeded  statutory  limit, 
equity  would  not,  where  transaction  vras  executed,  compel  return  of  securities  at 
suit  of  borrower's  creditor;  Bissell  v.  Michigan,  S.  &  N.  I.  R.  Co.  22  N.  Y.  258, 
holding  that  railroads  joining  to  do  business  outside  limits  of  charter  of  either, 
arc  jointly  liable  for  negligence. 

Enforceability  of  valid  provisions  in  unlawful  agreements* 

Cited  in  Saratoga  County  Bank  v.  King,  44  N.  Y.  87,  holding  contract  for 
payment  of  money  containing  covenants  in  restraint  of  trade,  wholly  void ;  Emerj' 
y.  Piscataqua  F.  &  M.  Ins.  Co.  52  Me.  322  (dissenting  opinion),  on  enforce- 
ment of  lawful  stipulations  in  contract  containing  unlawful  but  severable  stipu- 
lations; Towle  V.  Smith,  2  Robt.  489,  holding  that  statute  invalidating  grant 
of  land  held  adversely  by  another  did  not  invalidate  grant  of  other  lands  in  same 
conveyance;  Allen  v.  Affleck,  10  Daly,  509,  64  How.  Pr.  380,  holding  that  in- 
validity of  provision  in  separation  agreement,  for  custody  of  children,  did  not 
affect  provision  for  support  of  wife;  Arnot  v.  Pittston  &  E.  Coal  Co.  2  Hun,  591, 
5  Tliomp.  &  C.  143,  holding  that  invalidity  of  promise  to  sell  coal  to  none  but 
named  person  did  not  preclude  recovery  for  coal  delivered  to  him. 

Cited  in  note  in  4  L.R.A.  156,  on  devisibility  of  contracts  partly  valid  and 
partly  invalid. 

Distinguished  in  Farmers*  Bank  v.  Burchard,  33  Vt.  340,  holding  bank  loan 
affected  with  usury,  inoperative  only  to  extent  of  excess  over  legal  interest: 
Spring  V.  Quance,  3  How.  Pr.  N.  S.  65,  holding  void,  a  note  not  disclosing  that 
it  was  given  for  patent,  as  required  by  statute. 

Reformation  and  avoidance  of  instruments  for  mistake. 

Cited  in  Oamar  v.  Bird,  57  Barb.  277,  holding  that  bond  will  not  lie  reformed 
to  correct  error  made  through  mistake  of  law;  Beers  v.  Hendrickson,  6  Robt.  53, 
holding  that  satisfaction  piece  drawn  in  precise  form  intended,  will  not  be  re- 
formed; Willis  V.  Sanders,  19  Jones  &  S.  384,  holding  that,  to  warrant  the  refor- 
mation of  deed,  proof  of  mistake  must  be  full,  clear,  and  decisive ;  Ranney  v.  Mc- 
Mullen,  5  Abb.  N.  C.  246,  holding  that,  to  warrant  reformation  of  mortgage, 
jnistake  must  be  mutual  and  must  be  clearly  proved;   Fellows  v.  Heermans,  4 
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Lans.  230,  holding  that  deed  cannot  be  set  aside  for  mistake  of  law;  Upton  v. 
Tribilcock,  91  U.  S.  45,  23  L.  ed.  203,  holding  that  corporate  agent's  misrepresen- 
tation as  to  liability  of  stock  to  assessment  was  misrepresentation  of  law,  not 
"vitiating  subscription. 

Cited  in  reference  notes  in  59  A.  D.  604;  13  A.  S.  R.  45, — on  reformation  of 
instruments;  60  A.  D.  543;  63  A.  D.  714, — on  equitable  relief  for  mistake  of  law; 
^3  A.  D.  365,  on  reformation  of  instrument  for  mistake;  56  A.  D.  108,  317,  331, 
as  to  when  mistake  will  be  relieved  against  in  equity;  56  A.  D.  706,  as  to  when 
•equity  will  relieve  against  fraud,  mistake,  or  surprise;  55  A.  D.  442,  on  power 
of  courts  of  equity  to  construe  devises  and  correct  mistakes  in  written  instru- 
ments; 56  A.  D.  141,  on  power  of  courts  of  equity  to  correct  mistakes  in  defective 
•conveyances. 

Cited  in  note  in  65  A.  S.  R.  488,  on  reformation  of  contracts. 

Distinguished  in  Lambert  v.  Leland,  2  Sweeny,  218,  holding  that  action  may  be 
maintained  to  cancel  satisfaction  piece  on  ground  of  fraudulent  concealment. 
Powers  of  receiver  in  insolvency. 

Cited  in  Porter  y.  Williams,  9  N.  Y.  142,  59  A.  D.  519,  12  How.  Pr.  107,  up- 
holding right  of  receiver  to  impeach  debtor's  assignment  in  fraud  of  creditors; 
Industrial  Mut.  Deposit  Co.  v.  Taylor,  118  Ky.  851,  82  S.  W.  674,  upholding 
power  of  receiver  of  insolvent  corporation  to  sue  it  and  creditor  whom  it  has  il- 
legally preferred,  and  citing  annotation  also  on  this  point. 

Distinguished  in  Hyde  v.  Lynde,  4  N.  Y.  387,  holding  that  receiver  of  corpo- 
ration cannot  impeach  lawful  corporate  acts;  Palmer  v.  Smith,  10  N.  Y.  303,  on 
effect  of  assignment  to  special  receiver  under  court  order,  of  mortgage  held  by 
trustees  to  secure  corporate  creditors. 

51  AM.  DEC.  S45,  BLOT  v.  BOICKAU.  S  N.  Y.  78. 

Right,  as  between  principal  and  factor,  to  control  sale. 

Cited  in  Howard  v.  Smith,  56  Mo.  314,  holding  that  after  factor  has  made  ad- 
vances consignor  cannot  control  sale  except  as  to  surplus  not  necessary  for  repay- 
ment of  advances;  Scott  v.  Rogers,  4  Abb.  App.  Dec.  163,  on  right  of  factor 
instructed  to  sell  on  certain  day  to  make  offer  of  sale  on  that  day,  to  be  accepted 
on  next. 

Cited  in  reference  notes  in  1  A.  S.  R.  665;  34  A.  S.  R.  766, — on  factor's  power 
of  sale  after  making  advances. 

Cited  in  note  in  58  A.  D.  160,  on  factor's  duty  being  to  obey  instructions. 

Distinguished  in  Mooney  v.  Musser,  45  Ind.  115,  holding  factor  instructed  to 
-sell  for  certain  price,  who  has  made  advances  exceeding  value  of  goods,  entitled, 
after  waiting  reasonable  time  for  response  to  offer  to  return  them,  to  sell  for 
l)est  price  obtainable;  Marr  v.  Barrett,  41  Me.  403,  holding  tlrnt  trover  will  lip 
against  factor  who,  without  making  advances,  ships  goods  and  sells  them  at  place 
other  than  that  directed. 
Rules  as  to  measure  of  damages. 

Cited  in  Mills  v.  Gould,  10  Jones  &  S.  119;  Devendorf  v.  Wert,  42  Barb.  227,— 
holding  that  plaintiff  proving  breach  of  valid  contract  may  recover  at  least 
nominal  damages;  Romainc  v.  Van  Allen,  26  N.  Y.  309,  holding  measure  of  dam- 
ages for  conversion  of  corporate  stock  to  be  highest  price  between  conversion  and 
trial;  Leonard  v.  New  York,  A.  &  B.  Electro  Magnetic  Teleg.  Co.  41  N.  Y.  544, 
1  A.  R.  446,  holding  measure  of  damage  for  mistake  in  telegram,  causing  wrong 
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^nods  to  bo  shipped,  to  be  difference  between  market  prices  at  skipping  point 
and  destination,  plus  cost  of  transportation. 

—  In  action  by  principal  against  atgent,  g:enerally. 

Cited  in  Borup  v.  Miningcr,  5  Minn.  523,  Gil.  417,  holding  that  depositary  of 
note  for  collection,  sued  for  not  notifying  indorser  of  dishonor,  may  show,  in 
mitigation  of  damages,  solvency  of  maker,  insolvency  of  indorser,  or  that  paper 
was  secured;  Morange  v.  Mix,  44  N.  Y.  315,  holding  that  one  sued  for  negligence 
in  searching  for  tax  encumbrances,  and  relying  on  plaintiflTs  protection  under 
covenant  against  them  has  burden  of  establishing  that  plaintiff  has  remedy  there- 
under. 

Cited  in  notes  in  51  A.  D.  315,  on  measure  of  damages  for  wrongful  sale  by 
pledgee;  1  L.R.A.(N.S.)  249,  on  damages  for  negligence  as  to  collection  of  check. 

Distinguished  in  Minneapolis  Trust  Co.  v.  Mather,  181  N.  Y.  205,  73  N.  E.  9S7> 
holding  pledgee  of  notes  who,  at  foreclosure  of  mortgage  securing  them,  bids 
more  for  property  than  instructed,  liable  for  difference  between  market  value 
and  amount  of  bid. 

—  Principal  against  factor. 

Cited  in  Hinde  v.  Smith,  6  Lans.  464,  holding  that  measure  of  damage  for  sale 
by  factor  for  less  than  instructed  is  actual  damage  sustained;  Bell  v.  Maximos, 
85  Tex.  140,  19  S.  W.  1070,  holding  factor  selling  cotton  without  instructions, 
liable  for  selling  price,  less  advances  and  agreed  compensation;  Sinnettc  v. 
Hoddick,  10  Misc.  586,  31  N.  Y.  Supp.  453,  holding  that  factor  selling  for  les-s 
than  agreed  price,  goods  having  no  market  value,  liable  for  agreed  price,  except 
where  principal  sues  in  conversion;  Dalby  v.  Stearns,  132  Mass.  230,  holding  meas- 
ure of  damage  for  sale  by  consignee  for  less  than  price  fixed  by  consignor  to 
be  difference  between  market  and  selling  prices,  less  advances;  Rollins  v.  Duffy, 
18  111.  App.  308,  holding  that  factor  sued  for  selling  at  less  than  agreed  price 
may  prove  actual  market  value  as  basis  of  damages. 

Cited  in  reference  notes  in  57  A.  D.  514;  72  A.  D.  502;  64  A.  S.  R.  100,— 
on  measure  of  damages  for  wrongful  sale  by  factors. 

Distinguished  in  Pugh  v.  Porter  Bros.  118  Cal.  628,  50  Pac.  772,  holding  factor 
liable  on  guaranty  that  principal's  goods  should  yield  certain  price. 

51  AM.  DEC.  352,  HARRIS  v.  CLARK,  3  X.  Y.  93. 
Requisites  of  gifts. 

Cited  in  Brink  v.  Gould,  7  Lans.  425,  43  How.  Pr.  289,  holding  that  gift  is 
made  perfect  and  irrevocable  only  by  delivery  and  acceptance;  Curry  v.  Powers^ 
70  N.  Y.  212,  26  A.  R.  577,  holding  delivery  indispensable  to  validity  of  gift; 
Farian  v.  Wiegel,  76  Hun,  462,  31  Abb.  N.  C.  159,  28  N.  Y.  Supp.  95,  holding  that 
one  claiming  title  to  property  through  gift  must  establish  it  by  clear  and  con- 
vincing evidence;  Geary  v.  Page,  9  Bosw.  290,  holding  that,  to  constitute  gift 
either  in  prceaenii  or  in  futuro,  donor  must  part  with  dominion  over  property; 
Crook  V.  First  Nat.  Bank,  83  Wis.  31,  35  A.  S.  R.  17,  62  N.  W.  1131,  holding 
that  with  respect  to  subjects  of  gift  and  delivery  rules  as  to  gift  inter  vivos  apply 
to  gift  causa  mortis;  Kirk  v.  McCusker,  3  Misc.  277,  22  N.  Y.  Supp.  780,  hold- 
ing delivery  essential  to  gift  causa  mortis;  Van  Vleet  v.  McCam,  18  N.  Y.  S.  R. 
73,  holding  that,  to  sustain  gift  causa  mortis,  there  must  be  such  delivery  as 
vests  dominion  over  property  in  donee;  Re  Hall,  16  Misc.  174,  38  N.  Y.  Supp. 
1135,  1  Gibbons,  Sur.  Rep.  563,  holding  that,  to  sustain  gift  causa  mortis,  there 
must  be  clear  proof  of  donor's  intention  and  of  the  execution  thereof;   Bray  v. 
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O'Rourke,  89  App.  Div.  400,  85  N.  Y.  Sapp.  907,  holding  that,  to  support  gift 
cattsa  mortis,  thing  given  must  be  placed  in  donee's  hands,  or  placed  in  his  power 
by  delivery  of  means  of  obtaining  it. 

Cited  in  reference  notes  in  85  A.  D.  638;  94  A.  D.  65,  129, — on  essential  requi- 
sites of  donatio  causa  mortis;  92  A.  D.  483,  on  when  delivery  essented  to  validity 
of  gift. 

Cited  in  notes  in  99  A.  S.  R.  895,  on  necessity  of  parting  with  possession  and 
control  of  gift  causa  mortis;  99  A.  8.  R.  915,  on  necessity  of  clear  and  convincing 
evidence  of  gift  causa  mortis. 
Validity  and  sufficiency  of  gifts. 

Cited  in  Dodge  v.  Pond,  23  N.  Y.  69,  holding  mere  promise  to  make  future  gift, 
void;  Kenney  v.  Public  Administrator,  2  Bradf.  319,  holding  that  gifts  causa 
mortis  are  against  policy  of  law;  Allen  v.  Cowan,  28  Barb.  99,  holding  words 
"I  give  you  this  property,"  unaccompanied  by  delivery  or  words  of  acceptance, 
not  valid  gift;  Delmotte  v.  Taylor,  1  Redf.  417,  holding  expression  of  desire  in 
last  illness,  that  another  shall  have  certain  chattels,  without  delivery,  not  valid 
gift  causa  mortis;  Brock  v.  Barnes,  40  Barb.  521,  saying  that  paper  giving 
annuity  was,  as  gift,  void  and  unenforceable  against  donor's  estate;  Williams 
V.  Fitch,  18  N.  Y.  640,  on  trustee's  promise  to  hold  trust  for  cestui  que  trust's  in- 
tended legatee,  made  to  prevent  execution  of  will,  as  taking  effect  as  gift  causa 
mortis;  Hunter  v.  Hunter,  19  Barb.  631,  upholding  deed  of  assignment  delivered 
to  third  person  for  delivery  to  donee  as  valid  gift  inter  vivos;  Waite  v.  Grubbe, 
43  Or.  406,  73  Pac.  206,  holding  that  where  father  informed  daughter  in  last 
illness,  of  places  where  money  was  buried,  there  was  suflBcient  delivery  to  support 
gift;  Wilbur  v.  Warren,  40  Hun,  203,  holding  one  receiving  from  her  father  deed 
of  gift  of  mortgaged  premises,  with  covenant  against  encumbrances,  entitled  to 
recover  against  his  executor  payments  made  by  her  on  mortgage;  Selover  v- 
Lockwood,  50  N.  Y.  S.  R.  228,  21  N.  Y.  Supp.  661,  on  enforceability  of  mortgage 
as  testamentary  gift;  Johnson  v.  Spies,  5  Hun,  468,  on  assignment  of  mortgage  as 
gift  causa  mortis;  Re  James,  146  N.  Y.  78,  48  A.  S.  R.  774,  40  N.  E.  876  (affirm- 
ing 78  Hun,  121,  28  N.  Y.  Supp.  992),  holding  bonds  executed  and  delivered  by 
husband  to  wife  as  gift,  unenforceable  after  his  death. 

Cited  in  reference  notes  in  85  A.  D.  638,  on  disfavor  of  gifts  causa  mortis;  99  A. 
S.  R.  890,  on  gifts  causa  mortis;  72  A.  S.  R.  713,  on  delivery  of  gift;  37  A.  S.  R. 
878,  on  sufficiency  of  delivery  of  gift  causa  mortis;  92  A.  D.  483,  on  when  nego- 
tiable instrument  given  causa  mortis  passes  by  delivery. 

Cited  in  notes  in  26  A.  R.  684,  on  what  constitutes  gift  of  savings  bank  deposit; 
48  A.  R.  509,  on  delivery  of  gift  causa  mortis;  11  L.R.A.  687,  on  gift  of  choses 
in  action. 

Distinguished  in  Williams  v.  Guile,  117  N.  Y.  343,  6  L.R.A.  3C6,  22  N.  E.  1071, 
holding  bill  of  sale  containing  power  of  revocation  but  executed  in  view  of  death 
and  delivered  to  donor's  attorney,  with  instructions  to  deliver  to  named  person 
after  donor's  death,  valid  gift  causa  mortis. 
—  Of  promissory  notes. 

Cited  in  Holmes  v.  Roper,  141  N.  Y.  64,  36  N.  E.  180,  holding  mite  without 
consideration,  payable  specified  time  after  death  of  maker,  unenforceable  as  gift 
after  death;  Hamor  v.  Moore,  8  Ohio  St.  239,  holding  note  payable  after  death, 
not  valid  gift  causa  mortis;  Re  Pinkerton,  49  Misc.  363,  99  N.  Y.  Supp.  492, 
holding  promissory  note  unenforceable  as  gift  against  maker's  estate;  Gourley  v. 
Linsenbigler,  51  Pa.  346,  holding  unindorsed  notes  subjects  of  gift  causa  mortis 
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by  payee;  Hadley  v.  Reed,  34  N.  Y.  S.  R.  949,  12  N.  Y.  Supp.  163,  holding  naturnl 
love  and  affection  insuflScient  consideration  to  support  promissory  note;  Walsh's 
Appeal,  122  Pa.  177,  9  A.  S.  R.  83,  1  L,R.A.  535,  15  Atl.  470,  on  validity  of 
donor's  note  as  gift  causa  mortis;  Holland  v.  Ft.  Edward  Paper  Mill  Co.  8 
How.  Pr.  505,  on  enforceability  of  promissory  note  as  gift;  Whitaker  v.  Whitaker, 

52  N.  Y.  368,  11  A.  R.  711,  on  note  unsupported  by  consideration  as  subject  of 
•,'ift  vausa  mortis;  Re  Swade,  65  App.  Div.  692,  72  N.  Y.  Supp.  1030,  holding  proof 
that  one,  three  days  before  her  death,  handed  another  a  package  of  notes,  bonds^ 
and  bank  book,  to  do  with  as  she  saw  fit,  sufficient  to  sustain  gift  causa  mortis. 

Cited  in  reference  note  in  66  A.  D.  743,  on  donor's  own  note  as  subject  of  valid 
donatio  causa  mortis. 

Cited  in  notes  in  26  L.R.A.  306,  on  validity  of  gift  by  promissory  note; 
1)9  A.  S.  R.  910,  on  gift  causa  mortis  of  donor's  own  promissory  note ;  9  E.  R-  C. 
864,  on  note  as  subject  of  gift  causa  mortis. 

Distinguished  in  Fulton  v.  Fulton,  48  Barb.  581,  holding  written  declarations  of 
grantor  of  land,  that  purchase-money  notes,  made  payable  to  his  children,  should 
be  considered  by  them  as  their  share  of  his  property,  satisfactory  evidence  of  de- 
livery to  support  gift;  Re  Flagg,  27  Misc.  401,  59  N.  Y.  Supp.  167,  holding  mere- 
inadequacy  of  consideration  no  defense  to  note  given  by  aged  father  to  son  for 
services,  payable  after  former's  death. 
—  or  checks  or  orders. 

Cited  in  Pennell  v.  Ennis,  126  Mo.  App.  355,  103  S.  W.  147;  Re  Smither.  30 
Hun,  632;  Second  Nat.  Bank  v.  Williams,  13  Mich.  282, — holding  that  check  not 
accepted  or  paid  by  bank  is  not  valid  gift  causa  mortis;  Curry  v.  Powers,  70  N.  W 
212,  26  A.  R.  577,  holding  check  payable  four  days  after  drawer's  death,  invalid 
gift  causa  mortis;  Flint  v.  Pattee,  33  N.  H.  520,  66  A.  D.  742,  holding  check  de 
livered  in  expectation  of  death  and  to  take  effect  thereafter,  not  valid  gift  causn 
mortis;  Pullen  v.  Placer  County  Bank,  138  Cal.  169,  94  A.  S.  R.  19,  71  Pac.  8:{. 
holding  check  given  with  directions  to  present  it  after  drawer's  death,  ineffectivi' 
as  gift  causa  mortis;  Kurtz  v.  Smither,  1  Dem.  399,  holding  the  drawing  antl 
delivering,  in  view  of  death,  of  a  check  for  "the  amount  of  deposit,"  valid 
gift  causa  mortis;  Re  Small,  27  App.  Div.  438,  50  N.  Y.  Supp.  341,  on  validity 
as  gift  of  order  given  by  partner  against  firm,  but  not  accepted  by  firm  before 
his  death. 

Cited  in  notes  in  56  A.  R.  253,  on  delivery  of  check  payable  after  maker's  death 
as  gift  inter  vivos  or  causa  mortis;  18  L.R.A.  856,  on  gift  of  check  or  draft  on 
person  other  than  banker. 
— >  or  certificates  or  deposit  or  bank  books. 

Cited  in  Basket  v.  Hassell,  107  U.  S.  G02,  27  L.  ed.  500,  2  Sup.  Ct.  Rep.  415, 
holding  indorsement  On  certificate  of  deposit  directing  payment  to  certain  person 
on  indorser's  death,  and  expressing  possibility  of  his  living  to  attend  to  it,  not 
valid  as  gift  causa  mortis;  Dunn  v.  German  American  Bank,  109  Mo.  90,  18 
S.  \V.  1139,  holding  delivery  of  certificate  of  deposit  to  another,  with  instructions 
to  draw  money  and  pay  to  donor's  children  if  he  should  die,  not  valid  gift  cftusn 
mortis;  Dinley  v.  McCullagh,  92  Hun,  454,  36  N.  Y.  Supp.  1007,  holding  delivery 
of  savings-bank  check  and  bank  book  to  another,  insufhcient  to  constitute  ^\ii 
inter  vivos;  Witherow  v.  Lord,  41  App.  Div.  413,  58  N.  Y.  Supp.  778,  holding, 
where  one  gave  savings-bank  check  and  book  to  donee,  that  all  elements  of  e\ 
ecuted  gift  were  present;  Tyrrell's  Estate,  19  \V.  N.  C.  334,  3  Pa.  Co.  Ct.  228, 
44  Phila.  Leg.  Int.  146,  holding  delivery  of  bank  book  in  last  illness,  expressly 
made   inoperative   if   death   did   not  occur,  valid   gift   causa   mortis;   Pierce  v. 
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Boston  Five  Cents  Sav.  Bank,  129  Mass.  425,  37  A.  R.  371,  holding  delivery  to 
another  of  sealed  package  containing  money,  bank  book,  and  instructions  that 
money  should  be  given  to  certain  persons,  valid  gift  causa  mortis  in  trust. 

Cited  in  reference  notes  in  96  A.  D.  469,  on  sufficiency  of  delivery  of  pass 
book  of  bank  to  pass  title  as  gift  causa  mortis;  92  A.  D.  483,  on  when  bank  book 
given  causa  mortis  passes  by  delivery. 

—  Of  corporate  stock. 

Cited  in  Johnson  v.  Williams,  63  How.  Pr.  233,  denying  validity  as  gift  either 
inter  vivos  or  causa  mortis,  of  instrument  directing  gift  of  stock  which  was  not, 
and  could  not  have  been,  delivered ;  Allen-West  Commission  Co.  v.  Grumbles,  6H 
C.  C.  A.  401,  129  Fed.  287,  denying  validity  of  gift  of  corporate  stock  unaccom- 
panied by  certificate  of  shares;  Noble  v.  Garden,  146  Cal.  225,  79  Pac.  883,  2  A.  & 
E.  Ann.  Cas.  1001,  holding  delivery  of  loan  association  stock  to  agent  by  one  who 
directed  that  it  be  given  to  another  on  her  death,  but  who  maintained  dominion 
and  drew  dividends,  not  valid  gift  causa  mortis;  Egerton  v.  Egerton,  17  N.  J.  Eq. 
419,  holding  directions  to  agent  to  subscribe  stock  for  benefit  of  principal's  wife, 
which  is  in  fact  done  by  his  executor,  not  valid  as  gift  causa  -mortis;  Crawford  v. 
Dox,  5  Hun,  507,  upholding  as  gift  another's  assignment  of  bank  stock  to  her 
sons,  with  reservation  of  right  to  dividends  during  her  life. 

Distinguished  in  Van  Deusen  v.  Rowley,  8  N.  Y.  358,  holding  instrument  trans- 
ferring bank  stock  to  another,  delivered,  together  with  all  evidences  of  title,  to 
donee,  valid  causa  mortis;  Gilkinson  v.  Third  Ave.  R.  Co.  47  App.  Div.  472, 
63  N.  Y.  Supp.  792,  holding  proof  that  one  rented  deposit  box,  placed  stock  there- 
in, where  it  remained  until  his  death,  and  gave  key  to  one  toward  whom  he  had 
issumed  parental  relation,  together  with  declarations,  sufficient  to  sustain  gift 
nier  vivos. 
Effect  and  enforcement  of  instruments  for  payment  of  money. 

Cited  in  Famous  Shoe  &  Clothing  Co.  v.  Crosswhite,  51  Mo.  App.  55,  holding 
that  contract  of  drawer  of  bill  of  exchange  is  that  drawee  will  accept  and  pay,  or 
that,  if  he  does  not,  former  will  pay  on  notice  of  dishonor;  Bowen  v.  Newell,  6 
Sandf.  326,  holding  that  order  on  bank  payable  on  fixed  day  was  check  and  not  bill 
of  exchange;  Ross  v.  Smith,  19  lex.  171,  70  A.  D.  327,  holdiiig  mere  possession  of 
unindorsed  note  payable  to  another,  insufficient  to  support  action  thereon. 

—  As  equitable  assignment  of  funds  generally. 

Cited  in  Shuttleworth  v.  Bruce,  7  Robt.  160,  holding  order  to  factor  to  pay 
proceeds  of  specified  consignment  t^  another,  an  appropriation  of  the  fund;  Alger 
V.  Scott,  54  N.  Y.  14  (dissenting  opinion),  on  order  payable  out  of  specified  fund 
as  assignment  pro  tanto  of  fund;  Decker  v.  Mathews,  12  N.  Y.  313,  on  right  of 
maker  of  note  to  maintain  trover  for  wrongful  negotiation  by  his  agent  before  it 
has  been  put  into  circulation. 

Cited  in  note  in  10  E.  R.  C.  424,  on  order  payable  out  of  particular  fund  nft 
equitable   assignment. 

Distinguished  in  Hall  v.  Buffalo,  1  Keyes,  193,  2  Abb.  App.  Dec.  301,  holdiii;,' 
oity  contractor's  order  on  comptroller,  to  pay  certain  amount  on  hia  contrnot, 
an  assignment  of  fundhv  Re  Smith,  16  Nat.  Bankr.  Reg.  399,  Fed.  Cas.  No.  12,992, 
holding,  where  one  drew  orders  against  attorney  collecting  note  for  him,  holders  of 
orders  entitled  to  preference  over  assignee  in  bankruptcy  of  drawer;  Mungor  v. 
Shannon,  61  N.  Y.  251,  holding  one's  promissory  note  directing  hit  copart!UM 
to  pay  it  out  of  maker's  share  of  profits,  equitable  assignment  of  profits; 
Brown  v.  Spohr,  180  X.  Y.  201,  73  K.  E.  14,  holding  that,  where  trust  deed  by 
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firm  recited  delivery  of  funds  which  trustees  acknowledged,  notes  given  by  firm 
for  such  funds  were  enforceable ;  Coates  v.  First  Nat.  Bank,  91  N.  Y.  20,  holding 
letter  of  bank  to  its  correspondent  and  debtor,  directing  transfer  of  sum  from 
former's  account  to  tliat  of  its  depositor,  assignment  of  such  sum  to  depositor. 
«-  £ffect  of  drafts. 

Cited  in  Sands  v.  Matthews,  27  Ala.  399;  Grammel  v.  Carmer,  65  Mich.  201, 
54  A.  R.  363,  21  N.  W.  418;  Lewis  v.  Trader's  Bank,  30  Minn.  134,  14  N.  W.  597; 
Jones  V.  Pacific  Wood  Lumber  k  Flume  Co.  13  Nev.  369,  39  A.  R.  308;  Winter  v. 
Drury,  6  N.  Y.  525;  Chapman  v.  Wliite,  0  N.  Y.  412,  67  A.  D.  404;  Lowery  v. 
Steward,  3  Bosw.  505;  Cashman  v.  Harrison,  90  Cal.  297,  27  Pac.  283,— hold- 
ing that  bill  of  exchange  not  specifying  fund  for  payment  does  not  operate  as 
assignment  of  funds  until  accepted;  Randolph  v.  Canby,  11  Nat.  Bankr.  Reg. 
296,  Fed.  Cas.  No.  11,550,  liolding  presentation  of  draft  without  acceptance,  not 
assignment  of  funds  giving  payee  lien;  Kahnweiler  v.  Anderson,  78  N.  C.  133,  on 
draft  on  whole  of  specific  fund  as  assignment  of  the  fund. 

Cited  in  reference  notes  in  64  A.  D.  213;   73  A.  D.  625,— on   operation  of 
bill  of  exchange  or  draft  as  equitable  assignment  before  acceptance;  88  A.  D.  178, 
as  to  when  draft  operates  as  assignment. 
<— Effect  of  checks. 

Cited  in  Atty.  Gen.  v.  ContinenUl  L.  Ins.  Co.  71  N.  Y.  325,  27  A.  R.  55;  First 
Nat.  Bank  v.  Clark,  134  N.  Y.  368,  17  L.R.A.  680,  32  N.  E.  38;  Lunt  v.  Bank  of 
North  America,  49  Barb.  221 ;  Duncan  v.  Berlin,  60  N.  Y.  161,— holding  that  check 
not  specifying  fund  does  not,  until  accepted  by  bank,  constitute  assignment  of 
funds;  ^Etna  Nat.  Bank  v.  Fourth  Nat.  Bank,  46  N.  Y.  82,  7  A.  R.  314,  holding 
that  check  creates  no  lien  on  drawer's  fund  in  payee's  favor;  Cloyes  v.  Cloyes, 
36  Hun,  145,  holding  that  payee  of  check  drawn  in  usual  form  and  unsupported  by 
consideration  has  no  right  of  action  against  bank;  Pickslay  t.  Starr,  59  N.  Y.  S. 
R.  603,  27  N.  Y.  Supp.  616,  on  check  as  assignment  of  funds;  Pease  v.  Landauer, 
63  Wis.  20,  53  A.  R.  247,  22  N.  W.  847,  holding  that  check  is  assignment  of  funds 
as  between  drawer  and  payee;  McGregor  v.  Loomis,  1  Disney  (Ohio)  247,  hold- 
ing that  check  is  absolute  appropriation  of  so  much  money;  McMurray  v.  Eimia, 
31  N.  Y.  S.  R.  976,  10  N.  Y.  Supp.  698,  holding  creditor  receiving  check  before 
debtor's  death,  and  cashing  it  thereafter,  not  liable  for  amount  to  debtor's  ad- 
ministratrix. 

Cited  in  reference  notes  in  96  A.  D.  157,  731,  on  bank  check  as  assiprnment  of 
deposit;  61  A.  D.  430,  on  effect  of  unaccepted  check  or  draft  as  assignment. 

Cited  in  notes  in  7  L.R.A.  596,  on  checks  as  equitable  assignments;  57  A.  D. 
466,  on  unaccepted  check  as  not  an  equitable  assignment  of  deposit;  89  A.  D. 
442,  on  bank's  liability  on  certified  checks;  9  L.R.A.  109,  on  relation  between  de- 
positor and  bank. 

51  AM.  DEC.  364,  STATE  v.  HIIiDRETH,  31  N.  C.    (9  IRED.  li.)    429. 
Cited  without  special  discussion  in  Ex  parte  Finlen,  20  Nev.  141,  18  Pac.  827. 
Province  of  court  and  Jury  In  homicide  case. 

Cited  in  State  v.  Vines,  93  N.  C.  493,  53  A.  R.  466,  upholding  charge  that,  if 
jury  believed  evidence,  defendant  was  guilty  of  manslaughter;  State  v.  Matthews. 
78  N.  C.  523,  holding  that  court  may  instruct  that,  if  facts  which  evidence  tends 
to  establish  have  been  proved,  jury  may  acquit  defendant  of  m»irder;  State  v. 
Hill,  72  N.  C.  345,  upholding  charge  that,  if  one  prisoner  fired  gun,  the  others, 
if  present  and  aiding  and  abetting,  were  equally  guilty. 
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Cited  in  reference  note  in  3  A.  S.  R.  781,  on  what  matters  respecting  degree  of 
murder  are  for  court  and  what  for  jury. 
£ffect  of  provocation,  passion,  and  malice  on  homicide. 

Cited  in  State  v.  Boon,  82  N.  C.  637;  State  v.  Chavis,  80  N.  C.  353,— holding 
homicide  by  excessive  violence  out  of  proportion  to  provocation,  murder;  Ferguson 
V.  State,  49  Ind.  33,  denying  propriety  of  charge  that,  to  reduce  homicide  upon 
provocation,  blow  must  have  been  given  immediately  after  provocation. 

Cited  in  reference  notes  in  71  A.  D.  381,  on  murder  as  killing  of  human  being 
with  malice  aforethought  express  or  implied;  81  A.  D.  791,  defining  "malice 
aforethought";  52  A.  D.  736,  on  presumption  of  malice  from  every  intentional 
homicide;  52  A.  D.  736,  distinguishing  between  murder  and  manslaughter. 

Cited  in  note  in  5  L.R.A.  (N.S.)  826,  on  determination  as  to  existence  and  suf- 
ficiency of  passion  to  mitigate  or  reduce  degree  of  homicide. 
—  When  committed  in  combat. 

Cited  in  State  v.  Gooch,  94  N.  C.  987,  holding  killing  in  sudden  combat,  but  by 
violence,  disproportionate  to  provocation,  murder;  Hash  v.  Com.  88  Va.  172, 13  S. 
E.  398,  holding  slayer  not  precluded  from  setting  up  self-defense  by  fact  that  he 
provoked  combat,  if  he  provoked  it  without  felonious  intent;  State  v.  Taylor,  57 
W.  Va.  228,  50  S.  E.  247,  holding  that  fact  that  accused  agreed  to  engage  in  com- 
bat does  not  preclude  finding  that  shooting  was  done  in  hot  blood,  and  that 
offense  was  only  manslaughter;  State  v.  White,  30  La.  Ann.  364,  holding  that  blow 
inflicted  in  combat  need  not  be  given  in  actual  struggle  while  combatants  are 
*'clutched,"  in  order  to  be  given  in  heat  of  passion;  State  v.  Partlow,  90  Mo. 
608,  59  A.  R.  31,  4  S.  W.  14,  holding  that,  where  slayer  makes  common  assault 
which  is  returned  with  disproportionate  violence,  the  killing,  without  cooling 
time,  is  only  manslaughter. 

Cited  in  reference  notes  in  48  A.  S.  R.  29,  on  homicide  by  killing  on  sudden 
quarrel;  52  A.  D.  737,  as  to  when  homicide  in  mutual  combat  is  manslaughter 
and  when  murder. 

Cited  in  note  in  63  L.R.A.  378,  on  homicide  by  dueling. 
Reylewability  of  rulings  of  trial  court. 

Cited  in  State  v.  Joyce,  121  N.  C.  610,  28  S.  E.  366,  holding  judgment  of  com 
missioners  ordering  laying  out  of  road,  conclusive  imtil  reversed  and  not  subject 
to  collateral  attack. 

«— As  to  continuance  or  transfer  of  causes. 

Cited  in  McNealy  v.  State,  17  Fla.  I98,  holding  that  trial  court's  refusal  to 
grant  continuance  will  not  be  disturbed,  in  absence  of  abuse  of  discretion  placing 
rights  of  accused  in  jeopardy;  State  v.  Hill,  72  N.  C.  345,  holding  judge's  decision 
as  to  sufl^iciency  of  grounds  of  belief,  stated  in  afi^davit  for  removal  of  murder  trial 
not  reviewable;  State  v.  Johnson,  104  N.  C.  780,  10  S.  E.  257,  holding  trial  court's 
action  on  motion  for  transfer  of  perjury  trial  because  of  his  prejudice,  discre- 
tionary and  not  ordinarily  reviewable;  Albertson  v.  Terry,  109  N.  C.  8,  13  S.  E. 
713,  holding  trial  court's  findings  of  fact  on  motion  for  removal  of  civil  cause, 
conclusive,  and  his  ruling  thereon,  not  reviewable. 

Cited  in  reference  notes  in  55  A.  D.  743,  on  how  far  granting  of  continuance  is 
discretionary;  53  A.  S.  R.  73,  on  nature  of  order  granting  or  refusing  continu- 
ance; 95  A.  D.  379,  on  intereference  with  motion  for  continuance;  55  A.  D.  743, 
as  to  when  continuance  will  be  granted  for  absence  of  witness  or  failure  to  obtain 
his  testimony;  62  A.  D.  312,  on  discretionary  nature  of  continuance  in  criminal 
case. 

Am.  Dec  Vol.  VII.— 57. 
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51    AM.   DEC.    S69,    STATE  t.   HIIiDRETH,    SI    N.    C.    (9   IRED.   L.) 

440. 
Necessity  for  basing  instructions  on  evidence  adduced. 

Cited  in  reference  notes  in  63  A.  D.  496;  68  A.  D.  309;  60  A.  D.  330;  62 
A.  D.  688;  64  A.  D.  165;  66  A.  D.  96;  68  A.  D.  643;  81  A.  D.  630,— on  propriety 
of  instructions  on  matters  not  in  evidence. 

Cited  in  note«  in  72  A.  D.  540,  on  instructions  being  based  upon  evidence. 
Complicity  in  wrongrful  act. 

Annotation  cited  in  Wright  v.  Stewart,  130  Fed.  905,  on  liability  of  one  know- 
ingly encouraging  or  promoting  commission  of  trespass. 
^  Criminal  act. 

Cited  in  State  v.  Douglass,  44  Kan.  618,  26  Pac.  476,  holding  that  menU! 
consent  to  crime,  unaccompanied  with  express  consent,  does  not  render  one  con- 
senting guilty  of  offense;  Jordan  v.  State,  81  Ala.  20,  1  So.  677,  holding  that, 
to  warrant  conviction  of  aiding  and  abetting  offense,  there  must  have  been  com 
roon  purpose  to  perpetrate  it,  and  citing  annotation  also  on  this  point. 

Cited  in  reference  notes  in  59  A.  D.  350,  on  aiders  and  abettors;  60  A.  D.  378: 
78  A.  D.  756;  80  A.  D.  347;  83  A.  D.  712;  98  A.  D.  769;  73  A.  S.  R.  970,-on 
indictment  of  accomplice  as  principal;  87  A.  S.  R.  460,  on  accessory  before  tlio 
act;  65  A.  D.  457,  on  who  are  accessories,  and  when  punishable;  40  A.  S.  R.  671, 
on  presence  at  commission  of  crime  constituting  one  accessory;  79  A.  D.  694,  on 
rule  that  in  misdemeanors  there  are  no  degrees  and  that  all  participants  are  prin- 
cipals. 

Cited  in  note  in  13  L.RJ^.  196,  on  aiders  and  abettors  of  crime  as  principal^. 

Admissibility  of  declarations  of  accused. 

Cited  in  State  v.  Howard,  82  N.  C.  623,  holding  declarations  of  accused  twelve 
months  before  homicide,  inadmissible  against  him. 

Cited  in  reference  note  in  62  A.  D.  562,  as  to  when  confessions  or  declarations 
of  accused  are  admissible  in  evidence. 
« In  his  favor. 

Cited  in  United  States  v.  Neverson,  1  Mackey,  152;  State  v.  McNair,  93  N.  C. 
628;  State  v.  Rhyne,  109  N.  C.  794,  13  S.  E.  943;  Stete  v.  Edwards,  112  N.  C. 
901,  17  S.  E.  521, — holding  declarations  of  accused  after  commission  of  crime, 
not  admissible  in  his  favor,  where  not  part  of  rea  gestw. 

Cited  in  reference  note  in  28  A.  S.  R.  922,  on  admissibility  of  declarations  of 
accused  in  his  favor. 

51    AM.   DEC.    S76,   DEN   EX   DEM.    SMITH   T.   FORE,    S2    N.    C.    (10 
IRED.  li.)    37. 

Restrictions  on  execution  on  Judgrment. 

Cited  in  Peebles  v.  Pate,  86  N.  C.  437  (later  appeal  90  N.  C.  348),  holding  that, 
where  record  shows  previous  levy  and  sale,  subsequent  execution  on  same  judg- 
ment confers  no  authority  to  sell  same  premises. 
Riglits  and  defenses  of  execution  debtor. 

Cited  in  Smith  v.  Fore,  40  N.  C.  (1  Jones,  L.)  488.  as  settling  point  that 
execution  debtor  may  resist  ejectment  brought  by  execution  purchaser,  unless 
latter  can  show  valid  execution. 

Cited  in  reference  notes  in  4  A.  S.  R.  724,  on  defenses  available  to  execution 
defendant;  53  A.  D.  416,  on  right  of  defendant  in  possession,  and  of  execution 
defendant,  to  deny  title  of  purchaser  at  execution  sale. 
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51    AM.    DEC.    S77,   McNEEIiEnf   ▼.   HAKT,    32   N.    O.    (10    IBRD.   Ij.) 
63. 

Acquisition  of  title  after  conveyance. 

Cited  in  Barwick  v.  Wood,  48  N.  C.  (3  Jones,  L.)  306,  holding  that,  where 
remainderman  conveyed  during  life  estate,  his  title,  upon  fall  of  life  estate, 
inured  to  grantee  by  relation  back;  Wellborn,  v.  Finley,  62  N.  C.  (7  Jones,  L.) 
228,  holding  that  where  husband  and  wife  join  in  deed  of  latter's  land,  which 
is  ineffective  as  to  her  for  want  of  privy  examination,  the  husband's  interest 
jure  mariti  under  subsequent  assignment  of  term  to  wife  passed  by  estoppel. 
Nature  and  effect  of  cropper^s  contract. 

Cited  in  Harrison  v.  Ricks,  71  N.  C.  7,  holding  that  cropper  is  laborer  receiv- 
ing pay  in  share  of  crop;  Rouse  v.  Wooten,  304  N.  C.  229,  10  S.  E.  190,  holding 
that  cropper,  although  laborer  paid  in  share  of  crops  was  protected  in  such  right 
by  statute;  State  v.  Austin,  123  N.  C.  749,  31  S.  E.  731,  holding  that  cropper's 
possession  of  crop  is  that  of  servant,  and,  in  law,  is  that  of  landlord;  Kelly  v. 
Rummerfield,  117  Wis.  620,  98  A.  S.  R.  951,  94  N.  W.  649,  holding  that  owner  of 
land  worked  by  cropper  is  legal  owner  of  crop. 

Cited  in  reference  notes  in  69  A.  D.  508,  on  rights  and  relations  of  parties  when 
land  is  let  on  shares;  56  A.  D.  196,  on  nature  of  contract  leasing  land  on  shares: 
59  A.  D.  55,  on  right  of  lessee  of  land  on  shares  to  sell  share  of  crop  to  third 
party  before  division. 

Cited  in  notes  in  98  A.  S.  R.  956,  on  cropper's  title  to  or  interest  in  crops; 
37  A.  D.  320,  on  agreement  to  work  land  on  shares  as  making  occupier,  ''cropper." 

51  AM.  DEC.  379,  BROWN  t.  RAY,  32  N.  C.    (10  IRED.  li.)    72. 
Sufficiency  of  consideration  to  support  promise. 

Cited  in  Johnston  v.  Smith,  86  N.  C.  498,  holding  that  there  must  be  an  en- 
tire failure  of  consideration  to  defeat  sale  or  contract 

—  Detriment  to  promisee. 

Cited  in  Sherrill  v.  Hagan,  92  N.  C.  345;  Watkins  v.  James,  50  N.  C.  (5  Jones, 
L.)  105, — holding  loss  or  inconvenience  to  promisee,  sufficient  consideration  to 
support  promise. 

Cited  in  reference  notes  in  71  A.  D.  678,  on  advantage  to  one  party  or  detriment 
to  another  as  consideration  for  promise;  57  A.  D.  527,  on  sufficiency,  as  con- 
sideration, of  loss  to  promisee  or  benefit  to  promisor. 

—  Reposing  trust  in  promisor. 

Cited  in  Byerly  v.  Kepley,  46  N.  C.  (1  Jones,  L.)  35,  holding  one  voluntarily 
undertaking  piece  of  engineering,  bound  to  use  skill  necessary  for  accomplish- 
ment of  work. 

51  AM.  DEC.  380,     DOE  EX  DEM.  WAIiliACE  ▼.  MAXWELL,  32  N.  C. 

(10  IRED.  li.)    110. 
Acquisition  of  rights  as  against  state. 

Cited  in  Crescent  City  Gaslight  Co.  v.  New  Orleans  Gaslight  Co.  27  La.  Ann. 
138,  holding  that,  where  statute  prolonging  corporate  charter  was  void,  no  act  of 
its  own  could  cure  the  infirmity. 

—  By  estoppel. 

Cited  in  State  v.  Williams,  94  X.  C.  891,  holding  that  doctrine  of  estoppel 
does  not  apply  against  state;  Chicago,  St.  P.  M.  &  O.  R.  Co.  v.  Douglas  County, 
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134  Wis.  197,  14  L.R.A.(N.S.)  1074,  114  N.  W.  511,  holding  that  estoppel  tii 
pais  cannot  be  asserted  against  state's  exercise  of  taxing  power;  Terre  Haute, 
&  1.  R.  Co.  V.  State,  159  Ind.  438,  65  N.  E.  401,  holding  right  of  action  by 
state  not  barred  by  laches  of  its  officers. 

Cited  in  reference  note  in  85  A.  S.  R.  870,  on  estoppel  of  state. 

Cited  in  notes  in  10  A.  D.  754,  on  estoppel  of  state  by  recitals  in  grant;  15 
A.  D.  519,  on  estoppel  of  sovereignty  by  acts  or  declarations  of  its  agents. 
PresumpUve  grants. 

Cited  in  Davis  v.  McArthur,  78  N.  C.  357;  Bryan  v.  Spivey,  109  N.  C.  57,  13 
S.  E.  766;  Baker  v.  McDonald,  47  N.  C.  (2  Jones,  L.)  244,— holding  that  thirty 
years'  continuous  possession  of  land  raised  presumption  of  grant;  Mason  v. 
McLean,  35  N.  C.  (13  Ired.  L.)  262,  holding  that  possession  of  land  for  less  than 
thirty  years  did  not  authorize  presumption  of  grant. 

Cited  in  reference  notes  in  80  A.  D.  118,  as  to  when  grant  will  be  presumed;  54 
A.  D.  357;  60  A.  D.  716, — on  what  constitutes  adverse  possession;  61  A.  D.  305, 
on  essentials  of  adverse  possession  to  defeat  statute  of  limitations. 

51  AM.  D£C.  383,  IIISE  v.  FINCHE:R,  32  N.  C.   (10  IRED.  li.)    139. 
What   is  a  revocation  of  will. 

Cited  in  Runkle  v.  Gates,  11  Ind.  95,  holding  testator's  reliance  upon  fal?fl 
statement  that  will  had  been  burned,  not  a  revocation;  Graham  v.  Burch,  47 
Minn.  171,  28  A.  S.  R.  339,  49  N.  W.  697,  holding  will  not  revoked  by  subsequent 
conveyance  of  devised  property  by  instrument  void  for  fraud  and  undue  in- 
lluence;  Fellov.s  v.  Allen,  60  X.  H.  439,  49  A.  R.  328,  holding  will  not  deemed 
destroyed  because  found  among  worthless  papers  in  insecure  place;  Ladd's  Will, 
60  Wis.  187,  50  A.  R.  355,  18  N.  W.  734,  holding  unattested  inscription,  "I  revoke 
this  will,"  with  signature,  in  pencil,  not  a  revocation. 

Cited  in  reference  notes  in  84  A.  D.  631,  on  testator's  directions  to  destroy 
will  as  revocation;  59  A.  D.  589,  on  revocation  of  will  by  burning;  64  A.  D. 
600,  on  revocation  of  will  by  subsequent  will  duly  executed ;  48  A.  S.  R.  198,  on 
revocation  of  will  by  mistake;  73  A.  S.  R.  601,  on  establishing  revocation  of  will 
by  parol  evidence. 

Cited  in  notes  in  28  A.  S.  R.  345,  on  modes  of  revoking  wills;  28  A.  S.  R. 
347,  on  destruction  of  will  as  revocation;  12  A.  D.  379,  on  effect  of  destruction 
of  substituted  paper  testator  supposing  it  to  have  been  will. 

Distinguished  in  White  v.  Casten,  46  N.  C.  (1  Jones,  L.)  197,  59  A.  D.  585, 
holding  casting  of  will  by  testator  into  fire,  so  that  it  was  slightly  burned,  a 
revocation,  although  it  was  rescued  by  another. 

51  AM.  DEC.  386,  CABE  ▼.  JAMESOX,  32  X.  €.    (10  IRED.  li.)    193. 

What  constitutes  an  accord  and  satisfaction. 

Cited  in  note  in  1  E.  R.  C.  402,  on  payment  of  less  sum  as  satisfaction  of  claim 
for  unliquidated  damages. 
Parol  evidence  to  show  waiver. 

Cited  in  Franklin  F.  Ins.  Co.  v.  Hamill,  5  Md.  170,  holding  that  one  sued  in 
covenant  on  bond  may  show  by  parol  evidence  that  condition  was  waived. 

Cited  in  note  in  13  L.RA.  633,  on  admissibility  of  parol  evidence  to  show 
waiver. 
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51  AM.  DEC.  387,  PERRY  t.  PHIPPS,  S2  N.  C.    (10  IRED.  L..)    259. 
I>ogs  as  property. 

Cited  in  Patton  v.  State,  93  Ga.  Ill,  24  L.R.A.  732,  19  S.  E.  734,  as  to  whether 
dogs  are  "private  property";  Harrington  v.  Miles,  11  Kan.  480,  15  A.  R.  355, 
holding  that  stealing  of  dog  constitutes  larceny. 

Cited  in  notes  in  15  A.  R.  356,  on  right  of  property  in  dogs;  40  L.R.A.  518, 
on  value  of  dogs;  9  L.R.A.  352,  on  license  on  privilege  to  keep  dogs. 

—  Right  to  kill  or  injure  animals. 

Cited  in  Aldrich  v.  Wright,  53  N.  H.  398,  16  A.  R.  339,  holding  statute  creating 
close  season  for  fur  bearing  animals,  not  applicable  to  cases  of  destruction  of 
such  in  exercise  of  constitutional  right  of  protecting  property  therefrom. 

—  Dogs. 

Cited  in  St.  Louis,  A.  &  T.  R.  Co.  v.  Holden,  3  Tex.  App.  Civ.  Cas.  (Willson) 
391,  sustaining  action  at  common  law  for  wrongful  killing  of  dog;  Parker  v. 
Mise,  27  Ala.  480,  62  A.  D.  776,  holding  action  for  shooting  of  dog  maintainable 
without  proof  of  pecuniary  value;  Heiligmann  v.  Rose,  81  Tex.  222,  26  A.  S.  R. 
804,  13  L.R.A.  272,  10  S.  W.  931,  holding  that  judgment  for  damages  from 
poisoning  of  useful  dogs  may  be  sustained  without  proof  of  market  or  pecuniary 
value;  Mowery  v.  Salisbury,  82  N.  C.  175,  sustaining  validity  of  ordinance  pro- 
viding for  summary  destruction  of  unregistered  dogs  found  at  large. 

Cited  in  reference  note  in  81  A.  D.  183,  as  to  when  action  for  injuries  to  dog 
lies. 

Cited  in  notes  in  15  L.R.A.  250;   40  L,R.A.  510;   74  A.  S.  R.  360,— on  right 
to  kill  dogs;  67  A.  S.  R.  294,  on  justification  and  defenses  for  killing  or  injuring 
another's  dog;  67  A.  S.  R.  292,  on  remedies  of  owner  to  protect  property  right 
in  dogs,  and  measure  of  recovery  for  injury  thereto. 
Tax  on  dogs. 

Cited  in  Sentell  v.  New  Orleans  &  C.  R.  Co.  166  U.  S.  698,  41  L.  ed.  1169,  17 
Sup.  Ct.  Rep.  693,  sustaining  statute  requiring  dogs  to  be  placed  upon  assess- 
ment rolls,  and  limiting  any  recovery  by  owner  to  value  fixed  by  himself  for 
taxation. 

51  AM.  DEC.  389,  SIKES  v.  PAINE,  32  N.  C.    (10  IRED.  L.)    280. 
Admissibility  of  opinions  of  witnesses. 

Cited  in  reference  notes  in  53  A.  D.  430;  59  A.  D.  706;  64  A.  D.  328,— on 
opinion  of  witness  as  evidence. 

—  Experts. 

Cited  in  Barnes  v.  Ingalls,  39  Ala.  193,  holding  ambrotypist  and  daguerreotyp- 
ist  competent  to  testify  as  to  whether  photographic  painting  was  well  executed. 

Cited  in  reference  note  in  9  A.  S.  R.  875,  on  competency  of  opinion  of  trades- 
man. 

Cited  in  note  in  66  A.  D.  229,  on  competency  of  expert  testimony  on  question 
of  art,  science,  or  skill  only. 

51  AM.  DEC.  391,  DEN  EX  DEM.  IHOUSER  v.  HELTON,  32  N.  C.    (10 

IRED.  li.)    358. 
Construction  of  deeds  containing  Inconsistent  descriptions. 

Cited  in  Mizell  v.  Simmons,  79  N.  C.  182,  construing  "east"  to  mean  "west" 
when  fully  corrected  by  other  calls;  Credle  v.  Hays,, 88  N.  C.  321,  holding  that 
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error  in  course  and  distance  will  be  con-ected  where  means  of  correcting  are 
afforded  by  more  certain  descriptions  in  deed ;  Higdon  v.  Rice,  119  N.  C.  623,  26 
S.  E.  256,  holding  that  deed  or  patent  should  be  so  run  as  to  include  land  actually 
shown  to  have  been  surveyed  with  view  to  its  execution;  Doe  ex  dem.  Marshall 
V.  Fisher,  46  N.  C.  (1  Jones,  L.)  Ill,  holding  that  call  for  comer  of  lot  of  certain 
number  will  control  where  there  is  error  in  recital  of  given  name  of  owner 
thereof;  Bowen  v.  Gaylord,  122  N.  C.  816,  29  S.  E.  340,  holding  that  course  and 
distance  must  give  way  to  call  for  natural  object  or  well  known  line  of  another 
tract;  McKenzie  v.  Houston,  130  N.  C.  666,  41  S.  E.  780  (dissenting  opinion),  on 
rule  that  course  and  distance  must  give  way  to  call  for  well  known  line  of 
another  lot. 

Cited  in  reference  note  in  55  A.  D.  147,  on  parol  evidence  to  explain  description 
in  deed. 

51  AM.  DEC.  S9S,  KEATON  y.  BANKS,  S2  N.  G.   (10  IRED.  Ij.)   S81. 
What  constitutes  an  irregular  Judgment. 

Cited  in  Stradley  v.  King,  84  N.  C.  635,  holding  that  irregular  judgment  is  one 
which  is  signed  on  record  without  intervention  of  court,  and  which,  to  knowledge 
of  plaintiff,  ought  not  to  have  been  given;  SUfford  v.  Gallops,  123  N.  C.  19,  68 
A.  S.  R.  815,  31  S.  E.  265,  holding  judgment  irregular  and  not  void  when  baaed 
on  notice  not  issued  required  number  of  days  before  return  day;  Emeric  v.  Alva- 
rado,  64  Cal.  529,  2  Pac.  418,  holding  that  appearance  for  infant  by  guardian 
ad  litem  without  appointment  'by  court  order  is  irregularity  that  may  be  cor- 
rected by  motion. 

Cited  in  reference  note  in  73  A.  D.  666,  on  invalidity  of  judgment  against  party 
without  notice  or  appearance. 

Cited  in  note  in  11  A.  S.  R.  821,  on  validity  of  judgments  rendered  without 
jurisdiction. 
Method  of  attacking  Judgment. 

Cited  in  Syme  v.  Trice,  96  N.  C.  243,  1  S.  E.  480,  holding  that  attack  on  judg- 
ment for  fraud  must  be  made  by  new  action,  where  action  in  which  it  was  ren- 
dered is  ended;  Burgess  v.  Kirby,  94  N.  C.  575,  holding  that  irregular  judgment 
cannot  be  attacked  in  collateral  proceedings. 

Distinguished  in  England  v.  (Earner,  84  N.  C.  212,  holding  that,  where  suit  is 
ended  by  final  decree  which  is  carried  into  effect,  vacation  thereof  must  be  sought 
by  new  action;  Sumner  v.  Sessoms,  94  N.  C.  371,  holding  that  judgment  cannot 
be  attacked  in  collateral  proceeding  for  want  of  authority  of  next  friend  4«r 
guaidian  ad  litem  to  appear. 
Vacation  of  Judgments. 

Cited  in  Dick  v.  McLaurin,  63  N.  C.  185;  Harrell  v.  Peebles,  79  N.  C.  26;  Vass 
V.  Peoples'  Bldg.  &  L.  Asso.  91  N.  C.  55;  Stark  Bros.  v.  Royce,  44  Wash.  287, 
87  Pac.  340;  Williams  v.  Beasley,  35  N.  C.  (13  Ired.  L.)  112,— holding  that  court 
in  which  judgment  is  rendered  may  set  it  aside  for  irregularity;  Mason  v.  Miles, 
63  N.  C.  564,  holding  parol  proof  of  want  of  service  of  process  admissible  on  mo- 
tion to  vacate  default  judgment;  Whitehurst  v.  Merchants'  &  F.  Transp.  Co. 
109  N.  C.  342,  13  S.  E.  937,  holding  that  on  motion  to  vacate  judgment  court  may 
inquire  into  truthfulness  of  sheriff's  return  of  summons  as  served. 

Cited  in  reference  note  in  48  A.  S.  R.  799,  on  vacating  on  motion  judgment  ir* 
regularly  entered. 

Cited  in  notes  in  60  A.  8.  R.  654,  on  vacation  of  judgments  and  decrees  Ur 
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irregularities;  60  A.  S.  R.  656,  on  Titcation,  on  motion,  of  judgments  and  decrees 
against  infants,  lunatics,  and  married  women. 

—  Time  for  motion  to  Tacate. 

Cited  in  Monroe  v.  Whitted,  79  N.  C  508,  holding  that  irregular  judgment 
may  be  set  aside  at  any  time;  Re  College  Street,  11  R.  I.  472,  holding  that 
irregular  or  void  judgment  may  be  set  aside  on  motion  after  term  has  ended; 
Cowles  T.  Hayes,  69  N.  C.  406,  holding  one's  right  to  have  judgment  set  aside 
for  irregularity,  not  confined  to  year  after  he  has  notice  of  it;  Doe  ex  dem. 
Taylor  v.  Gooch,  110  N.  C.  387,  15  S.  E.  2,  holding  that  irregular  judgment  may 
be  set  aside  on  motion  within  any  reasonable  time;  Larkins  v.  Bullard,  88  N.  C. 
35,  upholding  vacation  of  judgment  for  irregularity  where  notice  of  motion  was 
served  after  lapse  of  seven  years. 

Cited  in  reference  notes  in  96  A.  D.  624,  on  diligence  required  of  party  in  mov- 
ing to  set  aside  judgment;  99  A.  D.  533,  on  vacating  void  judgments  after  lapse 
of  considerable  time. 

Distinguished  in  Vick  v.  Pope,  81  N.  0.  22,  holding  that  judgment  should  not 
be  set  aside  for  irregularity  after  its  transfer  to  innocent  holder  for  full  value. 

5 1  AM.  DEC.  S95,  HERRING  v.  WIIiMINGTON  A  R.  R.  CO.  S2  N.  C.  (10 

IRBD.  li.)    402. 
Negligence  as  question  of  law  or  fact. 

Cited  in  Ex  parte  Stell,  4  Hughes,  157,  Fed.  Cas.  No.  13,358;  Emry  t.  Raleigh 
k  G.  R.  Co.  109  N.  C.  589,  16  L.R.A.  332,  14  S.  E.  352;  Brock  v.  King,  48  N.  C. 
(3  Jones,  L.)  45, — holding  that  what  amounts  to  negligence  is  question  Of  law; 
Pleasants  v.  Raleigh  &  A.  Air  Line  R.  Co.  95  N.  C.'l95;  Dunn  v.  Seaboard  &  R. 
R.  Co.  78  Va.  645,  49  A.  R.  388;  Manly  v.  Wilmington  A  W.  R.  Co.  74  N.  C. 
655, — holding  negligence  question  of  law  where  facts  are  found  or  admitted; 
Biles  V.  Holmes,  33  N.  C.  (11  Ired.  L.)  16,  holding  ordinary  care  question  of  law 
where  facts  are  admitted  or  proved;  Miller  v.  Wilmington  &  P.  R.  Co.  128  N.  C. 
26,  38  S.  E.  29,  holding  contributory  negligence  question  of  law  where  facts  are 
undisputed. 

Cited  in  reference  notes  in  70  A.  D.  655,  on  what  amounts  to  negligence  being 
question  of  law;  80  A.  D.  588,  on  whether  negligence  exists,  question  of  fact 
at  common  law;  57  A.  D.  129;  69  A.  D.  551;  78  A.  D.  186;  80  A.  D.  53,— on 
whether  negligence  is  question  of  law  or  fact;  62  A.  D.  327,  as  to  whether  neg- 
ligence of  carrier  of  passengers  is  a  question  of  law  or  fact. 

Cited  in  note  in  58  A.  D.  199,  as  to  whether  negligence  is  question  of  law  or 
fact. 

Distinguished  in  Zemp  v.  Wilmington  &  M.  R.  Co.  9  Rich.  L.  84,  64  A.  D.  763, 
holding  that,  when  facts  are  not  ascertained,  negligence  is  mixed  question  of 
law  and  fact. 
Liability  for  injury  to  trespasser. 

Cited  in  reference  note  in  68  A.  D.  421,  on  liability  for  negligent  injury  to 
trespasser. 

Cited  in  notes  in  55  A.  D.  674,  on  fact  that  plaintiff  was  a  trespasser  at 
time  of  injury  as  a  defense;  69  L.R.A.  547,  as  to  whether  duty  exists  to  dis- 
cover peril  or  disability  of  trespassers. 

—  Persons  trespassing  on  railroad  track. 

ated  in  Windsor  v.  Hannibal  &  St.  J.  R.  Co.  45  Mo.  App.  123,  on  railroad's 
duty  to  trespasser  on  track;  Columbus  &  W.  R.  Co.  v.  Wood,  86  Ala.  164,  5  So. 
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463,  holding  railroad's  duty  to  trespasser  not  increased  by  fact  that  he  wu 
drunk,  of  which  train  operatives  were  unaware;  Moore  v.  Philadelphia,  W. 
&  B.  R.  Co.  108  Pa.  349,  16  W.  N.  C.  53,  holding  that  engineer  has  right  to  sup- 
pose that  person  on  track  will  step  off  in  event  of  danger. 

Cited  in  note  in  25  L.R.A.  288,  on  duty  to  maintain  lookout  for  persons  on 
track.  I 

Cited  as  overruled  in  Deans  v.  Wilmington  &  W.  R.  Co.  107  N.  C.  686,  22  A. 
S.  R.  902,  12  S.  E.  77,  holding  that,  where  engineer  sees,  or  by  reasonable  watch- 
fulness may  see,  person  lying  on  track,  he  must  use  all  means  short  of  imperil- 
in<»  passengers  to  stop  train;  Clark  v.  Wilmington  &,  W.  R.  Co.  109  N.  C.  430,  14 
L.R.A.  749,  14  S.  E.  43,  holding  that  engineer  who  observes,  or  by  reasonable 
watchfulness  may  observe,  person  on  railroad  bridge,  must  use  every  safe  means 
to  slacken  speed. 
~  Animals  trespassing  on  track. 

Cited  in  Jones  v.  North  Carolina  R.  Co.  67  N.  C.  122,  holding  that  duty  of 
engineer  observing  animal  on  track  is  not  to  slacken  speed  but  to  blow  whistle: 
Doggett  v.  Richmond  &  D.  R.  Co.  81  N.  C.  459,  holding  railroad  not  negligent 
in  killing  cattle  if  train  could  not  have  been  stopped  after  they  were  first  seen. 
What  constitutes  contributory  negligence. 

Cited  in  Virginia  Midland  R.  Co.  v.  Boswell,  82  Va.  932,  7  S.  E.  383;  Houston 
&  T.  C.  R.  Co.  V.  Syrapkins,  54  Tex.  615,  38  A.  R.  632,--holding  drunkenness 
of  one  injured  by  train,  contributory  negligence  barring  recovery  except  for  wan- 
ton or  wilful  neglect. 

Cited  in  reference  notes  in  62  A.  D.  327,  on  contributory  negligence;  90  A.  D. 
783,  on  duty  of  traveler  to  look  and  listen  at  railroad  crossing. 
Effect  of  contributory  negligence  to  bar  recovery. 

Cited  in  Richardson  v.  Wilmington  &  M.  R.  Co.  8  Rich.  L.  120,  holding  that 
where  death  of  slave  was  proximate  result  of  his  going  to  sleep  on  track,  there 
could  be  no  recovery  from  railroad. 

Cited  in  reference  note  in  55  A.  D.  65,  519,  as  to  when  contributory  negligence 
l>ars  action. 
—  Doctrine  of  last  clear  chance. 

Cited  in  Dun  v.  Seaboard  &  R.  R.  Co.  78  Va.  645,  49  A.  R.  388;  Richmond  & 
D.  R.  Co.  V.  Anderson,  31  Gratt.  812,  31  A.  R.  750,— holding  that  plaintiff's  neg 
ligence  will  not  bar  recovery,  if  defendant  could  have  avoided  injury  by  exercise 
of  ordinary  care. 

Cited  in  notes  in  55  L.R.A.  456,  on  doctrine  of  last  cl«ar  chance;  40  L.RA. 
140,  141,  on  intoxication  as  affecting  negligence  when  there  is  negligence  on 
both  sides;  25  A.  S.  R.  42,  on  liability  for  reckless  negligence  to  intoxicated 
jiersons. 

Cited  as  overruled  in  Pickett  v.  Wilmington  &  W.  R.  Co.  117  N.  C.  616,  53 
A.  S.  R.  611,  30  L.R.A.  257,  23  S.  E.  264,  holding  railroad  responsible  for  injury, 
through  engineer's  failure  to  keep  lookout,  to  person  negligently  on  track. 

Presumptions  as  to  negligence. 

Cited  in  Chaffin  v.  Lawrance,  50  N.  C.  (5  Jones,  L.)  179,  holding  that  mere 
fact  that  horse  was  injured  on  sidling  and  slippery  ground  does  not  make  out 
prima  facie  case  of  negligence. 

Cited  in  note  in  69  L.R.A.  554,  on  "last  moment"  to  which  presumption  that 
person  in  peril  will  help  himself  may  be  indulged. 
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—  In  cases  of  Injury  to  persons  or  animals  on  railroad  track. 

Cited  in  Whitesides  v.  Southern  R.  Co.  128  N.  C.  229,  38  S.  E.  878  (dissentinj,' 
opinion),  on  presumption  of  negligence  from  fact  that  person  was  found  under 
railroad  trestle  badly  injured;  Scott  v.  Wilmington  &  R.  R.  Co.  49  N.  C.  (4  Jones, 
L.)  432,  holding  that  proof  that  cow  was  killed  by  railroad  train  does  not 
establish  negligence. 

—  In  cases  of  communication  of  fire. 

Cited  in  Butcher  v.  Vaca  Valley  &  C.  L.  R.  Co.  67  Cal.  518,  8  Pac.  174,  hold- 
ing prima  facie  case  of  negligence  in  communicating  fire  from  locomotive,  made 
out  by  proof  that  engine  properly  equipped  and  operated  will  not  ordinarily 
throw  out  sparks;  Smith  v.  Hannibal  &  St.  J.  R.  Co.  37  Mo.  287,  holding  that 
negligence  is  not  to  be  presumed  from  mere  setting  of  fire  by  sparks  from  loco- 
motive; H.  &  T.  C.  R.  Co.  V.  McDonough,  1  Tex.  App.  Civ.  Cas.  (White  &  W.> 
354,  holding  that  jury  may  infer  negligence  from  communication  of  fire  by 
sparks  from  locomotive;  Kelsey  v.  Chicago  &  N.  W.  R.  Co.  1  S.  D.  80,  45  N.  W. 
204,  holding  that  propagation  of  damaging  fire  by  sparks  from  locomotive  raises 
presumption  of  negligence  on  part  of  company;  Jacksonville,  T.  &  K.  W.  R.  Co. 
V.  Peninsular  Land,  Transp.  k  Mfg.  Co.  27  Fla.  1,  17  L.R.A.  33,  9  So.  661,  holding 
that  extraordinary  escape  of  sparks  from  locomotive  raised  presumption  of  neg- 
ligence; Aycock  V.  Raleigh  &  A.  Air  Line  R.  Co.  89  N.  C.  321,  holding  that  com- 
munication of  fire  from  smokestack  without  spark  arrester,  to  accumulation  of 
combustible  matter  along  track,  was  negligence. 

Distinguished  in  Bryan  v.  Fowler,  70  N.  C.  596,  holding  destruction  of  cotton 
gin  by  fire,  not  prima  facie  evidence  of  negligence  of  owner;  Anderson  v.  Cape 
Fear  S.  B.  Co.  64  N.  C.  399,  holding  that  proof  that  fire  was  communicated  by 
failure  to  use  spark  arrester  with  which  steamboat  was  equipped  established 
negligence. 
Measure  of  Intelligence  to  be  ascribed  to  negro. 

Cited  in  Woodhouse  v.  McRae,  60  N.  C.  (5  Jones,  L.)  1;  Poole  v.  North 
Carolina  R.  Co.  53  N.  C.  (8  Jones,  L.)  340;  Couch  v.  Jones,  49  N.  C.  (4  Jones,  L.) 
402, — holding  that  negro  is  to  be  regarded  as  intelligent  being,  with  instinct  of 
self-preservation,  and  capable  of  avoiding  danger. 

51  AM.  DEC.  898,  DOE  EX  DEM.  BRANNOCK  v.  BRANNOCK,  32  N. 

G.    (10  IRED.  li.)   428. 
Effect  of  partial  illegality  of  instrument. 

Cited  as  leading  case  in  North  Carolina  Endowment  Fund  v.  Satchwell,  71  X. 
C.  Ill  (dissenting  opinion),  on  validity  of  incorporation  of  endowment  trustees, 
as  to  lawful  purposes,  as  affected  by  fact  that  in  some  respects  it  was  calculated 
to  aid  Rebellion. 

Cited  in  Hicks  v.  Skinner,  71  N.  C.  639,  17  A.  R.  16  (dissenting  opinion),  on 
effect  of  fact  that  part  of  consideration  is  unlawful  and  comes  from  one  claiming 
entire  benefit  of  deed. 

—  Assignment  for  creditors. 

Cited  in  Hardcastle  v.  Fisher,  24  Mo.  70,  holding  assignment  for  creditors, 
ineffectual  as  to  fraudulent  claims,  and  good  as  to  honest  ones;  Harris  v.  De 
Graffenreid,  83  N.  C.  (11  Ired.  L.)  89,  holding  that  insertion  of  fraudulent  debt 
in  deed  of  trust  to  secure  creditor  did  not  prevent  passing  of  title  to  trustee; 
Palmer  v.  Giles,  58  N.  C.  (6  Jones,  Eq.)  75,  on  fact  that  deed  of  trust  secures 
fraudulent  debts  as  affecting  its  security  for  other  debts ;  ^IcCorkle  v.  Earnhardt, 
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61  N.  C.  (PhilL  L.)  300,  upholding,  as  against  creditors  of  grantor,  title  olaimed 
under  deed  of  trust  to  secure  debts  some  of  which  are  fictitious;  Carter  v,  Cocke, 
64  N.  C.  230,  holding  deed  of  trust  to  pay  debts  not  avoided  by  invalid  reservation 
of  dower  to  grantor's  wife;  McNeill  v.  Riddle,  66  N.  C.  290,  upholding  title  ac- 
<^uired  at  sale  under  deed  of  trust  to  secure  debts  one  of  which  was  usurious; 
^f orris  v.  Pearson,  79  N.  C.  253,  28  A.  R.  315,  holding  deed  of  trust  to  secure  debts 
of  which  some  were  fraudulent,  operative  to  secure  good  debts;  Brown  v.  Nimocks, 
124  N.  C.  417,  32  S.  E.  743,  holding  that  preferences  insufficiently  stated  in  sched- 
ule of  debts  do  not  affect  it  as  to  others;  Sutton  v.  Bessent,  133  N.  C.  559,  45 
S.  E.  844,  on  preference  of  void  claim  in  assignment  for  creditors  as  affecting  its 
enforcement  for  valid  claims. 

Distinguished  in  Stone  v.  Marshall,  &2  N.  C.  (7  Jones,  L.)  300,  holding  debtor's 
deed  of  trust  covering  several  feigned  notes,  totally  void  as  against  creditor's 
fi.  fa.;  Savage  v.  Knight,  92  N.  C.  493,  53  A.  R.  423,  holding  deed  of  assignment 
which  was  void  as  to  one  creditor  because  made  with  intent  to  hinder  and  de- 
fraud him,  void  as  to  alL 
Validity  of  conveyance  by  Insolvent  s^nerally. 

Cited  in  Woodruff  v.  Bowles,  104  N.  C.  197, 10  S.  E.  482,  holding  deed  of  insolv- 
ent to  wife,  reciting  consideration  of  $1,100  and  natural  love  and  affection,  not 
fraudulent  on  its  face. 

51  AM.  DEC.  400,  BROTHERS  T.  HURDLE,  38  N.  O.  (10  IRED.  Ii.) 

490. 
Rights  as  to  crops  and  severed  portions  of  freehold. 

Cited  in  Altes  v.  Hinckler,  36  111.  276,  85  A.  D.  407;  HuersUI  v.  Muir,  04  Cal. 
450,  2  Pac.  33, — holding  that  as  between  successful  plaintiff  in  ejectment  and 
evicted  defendant  growing  crops  are  part  of  realty;  Lindsay  v.  Winona  &,  St  P. 
R.  Co.  29  Minn.  411,  43  A.  R.  228,  13  N.  W.  191,  that  trespasser  is  owner  of 
crops  gathered  by  him  while  in  possession;  Faulcon  v.  Johnston,  102  N.  C.  264,  11 
A.  S.  R.  737,  9  S.  E.  394,  holding  that  crops  resulting  from  efforts  of  trespassing 
possessor  belong  to  him  and  not  to  owner  of  soil;  Churchill  v.  Ackerman,  22 
Wash.  227,  60  Pac.  406,  holding  possessor  of  land,  growing  and  severing  crops, 
entitled  thereto  as  against  one  claiming  under  executory  sale  from  owner;  United 
States  V.  Loughrey,  172  U.  S.  206,  43  L.  ed.  420,  19  Sup.  Ct.  Rep.  153,  holding  that 
reversion  on  condition  subsequent  of  land  granted  to  state  by  United  States  did 
not  carry  with  it  timber  cut  before  reversion. 

—  Right  of  action,  generally. 

Cited  in  note  in  69  L.R.A.  732,  on  right  to  maintain  replevin  by  or  against  one 
in  adverse  possession  of  land  for  things  severed. 

Distinguished  in  Russell  v.  Hill,  125  N.  C.  470,  34  S.  E.  640,  holding  that  one 
cutting  timber  as  vendee  of  one  not  in  possession  but  claiming  under  grant  cannot 
maintain  trover  for  conversion  of  logs. 

—  Right  of  action  against  true  owner  of  land  for  conversion. 

Cited  in  Branch  v.  Morrison,  51  N.  C.  (6  Jones,  L.)  16  [alfirming  decision  on 
former  appeal  in  50  N.  C.  (5  Jones,  L.)  16],  holding  one  in  possession  and  culti- 
vating turpentine  trees  under  lease  from  stranger,  entitled  to  main  tain  trover 
against  owner  of  land,  who  converted  turpentine;  Ray  v.  Gardner,  82  N.  C.  454, 
holding  possessor  of  land,  harvesting  crop,  entitled  to  sue  true  owner  for  con- 
version thereof;   Johnston  v.  Fish,  105  Cal.  420,  45  A.  S.  R.  53,  38  Pac.  979,— 
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holding  purchaser  of  crops  from  one  in  adverse  possession  of  land,  entitled  to 

sue  real  owner  for  conversion  of  crop. 

—  Right  of  action  by  true  owner  of  land  out  of  possession. 

ated  in  Johnson  v.  C.  &  N.  W.  Sand  &  Gravel  Co.  30  C.  C.  A.  35,  58  U.  S.  App. 
552,  86  Fed.  269,  holding  that  true  owner  out  of  possession  cannot  sue  for  injury 
to  freehold  or  for  severance  or  conversion  of  portion  thereof,  as  against  one  in 
open  and  exclusive  possession  under  color  of  title;  Lehigh  Zinc  &  I.  Co.  y.  New 
Jersey  Zinc  &  I.  Co.  55  N.  J.  L.  350,  26  Atl.  920,  holding  that  owner  of  land  can 
not  bring  trover  or  replevin  for  severance  of  part  of  freehold  by  another  while 
in  adverse  possession  under  bona  fide  claim  of  right;  Cooper  v.  Watson,  73  Ala. 
252,  holding  that  owner  not  having  actual  or  constructive  possession  cannot  bring 
detinue  for  severance  and  conversion  of  part  of  freehold ;  Beatty  v.  Brown,  76  Ala. 
267,  denying  right  of  owner  out  of  possession  to  bring  trespass  for  severance  and 
conversion  of  part  of  freehold;  Rogers  v.  Brooks,  99  Ala.  31,  11  So.  753,  holding 
that  landlord  cannot  bring  action  against  tenant  in  possession  for  statutory  pen- 
alty for  cutting  trees;  Richbourg  v.  Rose,  53  Fla.  173,  44  So.  60,  12  A.  &  E.  Ann. 
Cas.  274,  denying  right  of  owner  not  in  possession  to  replevy  turpentine  taken 
from  trees;  Harrison  v.  Hoff,  102  N.  C.  126,  0  S.  E.  638,  holding  that  action  of 
claim  and  delivery  cannot  be  maintained  against  one  severing  logs  from  freeliohl 
while  in  possession;  White  v.  Fox,  125  N.  C.  544.  74  A.  S.  R.  664,  34  S.  E.  645, 
holding  action  for  timber  or  on  note  given  therefor  to  adverse  possessor  as  vendor 
of  timber,  cannot  be  maintained  by  owner  of  land  after  eviction  of  adverse  pos- 
sessor; Clarke  ▼.  Clyde,  26  Wash.  661,  66  Pac.  46,  holding  owner  of  land  not 
in  possession  not  entitled  to  replevy  logs  severed  by  adverse  possessor. 

Cited  in  reference  note  in  74  A.  S.  R.  658,  on  remedy  of  owner  for  removal  of 
timber  by  one  in  adverse  possession. 

Disapproved  in  McGinnis  ▼.  Fernandes,  32  111.  App.  424,  holding  successful 
plaintilf  in  ejectment  entitled  to  replevy  severed  crop  as  against  one  to  whom 
ejectment  defendant  leased  pending  appeal  resulting  in  affirmance;  Alliance  Trust 
Co.  V.  Nettleton  Hardware  Co.  74  Miss.  584,  60  A.  S.  R.  531,  36  L.R.A.  155,  21 
So.  396,  holding  that  owner  may,  upon  re-entry,  bring  trover  or  trespass  for  trees 
cut  while  he  was  out  of  possession. 
—  Rights  of  lienor  or  vendee  of  tenant. 

Cited  in  Dail  v.  Freeman,  92  N.  C.  351,  holding  that  lienor  of  tenant  has 
right   to   crop  superior   to   execution   purchaser   against   landlord;    Howland  v. 
Forlaw,  108  N.  C.  567,  13  S.  E.  173,  holding  that  sale  of  crops  by  tenant  bufure 
rent  is  ascertained  conveys  good  title. 
Right  to  maintain  ejectment. 

Cited  in  Brock  v.  Leighton,  11  111.  App.  361,  holding  that  rights  acquired  under 
<iuitclaim  deed  from  tax  sale  purchaser  was  to  bring  ejectment  for  possession 
and  for  damages  for  rents  and  profits. 
Conclnsivcness  of  Judgment  in  ejectment. 

Cited  in  reference  notes  in  65  A.  D.  614,  on  conclusiveness  of  judgment  in  eject- 
ment as  to  title  in  action  for  mesne  profits;  65  A.  D.  614,  on  action  for  mesne 
profits  as  proper  remedy  to  recover  for  produce  of  land  severed  therefrom  after 
recovery  in  ejectment. 

Distinguished  in  Boyle  v.  Wallace,  81  Ala.  352,  8  So.  194,  holding  that  under 
statute  judgment  in  ejectment  for  mortgaged  lands  is  not  bar  to  action  for 
personalty  covered  by  same  mortgage. 
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SI   AM.  DEC.  404,  BARBEE  T.  ARMSTEAD,   38  N.  C.    (10  HIED.  Ii.) 

6S0. 
Liiability  for  Interference  with  contractual  relations. 

Cited  in  Haskins  v.   Royster,   70  N.   C.   601,   16   A.   R.   780,  holding  person 
maliciously  inducing  another  to  violate  his  contract  to  render  personal  services, 
liable  to  injured  party. 
—  Marital  relations. 

Cited  in  Pool  v.  Everton,  50  N.  C.  (6  Jones,  L.)  241,  remarking  that,  so  far 
from  being  liable  on  contract  of  wife  leaving  bed  and  board  without  cuii^, 
Iiusband  may  maintain  action  against  one  furnishing  her  necessaries. 

Cited  in  reference  note  in  82  A.  D.  434,  on  husband's  right  of  action  for  en- 
ticing away  his  wife. 

Cited  in  note  in  44  A.  S.  R.  845,  846,  on  action  for  alienation  of  wife's  alTec* 
tions. 
^Requisites  and  Talidity  of  separation  agreement. 

Cited  in  notes  in  83  A.  S.  R.  867,  on  validity  of  separation  agreement;  83  A. 
S.  R.  861,  on  necessity  of  trustee  in  agreement  between  husband  and  wife  for 
living  separate. 
Revocation  of  license. 

Cited  in  note  in  54  A.  D.  167,  on  how  license  may  be  revoked. 

61    AM.   DEC.    408,   BRAZIER  T.   ANSLEY,    8S   N.   C.    (11    IRED.  L.) 
12. 

Who  are  croppers. 

Cited  in  Rouse  v.  Wooten,  104  N.  C.  229,  10  S.  E.  190,  holding  cultivator  of 
crop  agreeing  to  take  share  thereof  as  compensation,  cropper  at  most. 

Cited  in  note  in  37  A.  D.  320,  on  agreement  to  work  land  on  shares  as  making 
occupier,  "cropper." 

Distinguished  in  Harrison  v.  Ricks,  71  N.  C.  7,  holding  that,  where  occupier 
Agrees  to  pay  share  of  crop  as  rent,  he  is  tenant  and  not  cropper. 
Nature  of  interest  of  cropper. 

Cited  in  Kelly  v.  Rummerfield,  117  Wis.  620,  98  A.  S.  R.  951,  94  N.  W.  649; 
State  V.  Austin,  123  N.  C.  749,  31  S.  E.  731, — holding  that  possession  of  cropper 
is  that  of  landlord  who  is  to  divide  to  former  his  share. 

Cited  in  reference  notes  in  69  A.  D.  55,  on  right  of  lessee  of  land  on  shares  to 
sell  share  of  crop  to  third  party  before  division ;  67  A.  D.  733,  on  property  in  crop 
raised  on  shares  as  between  lessor  and  lessee. 

Cited  in  note  in  98  A.  S.  R.  957,  on  cropper's  title  to  or  interest  in  crops. 
Right  to  subject  cropper's  interest  to  payment  of  debts. 

Cited  in  Gray  v.  Robinson,  4  Ariz.  24,  33  Pac.  712,  holding  cropper's  interest 
not  subject  to  execution  for  his  debts,  while  en  masse;  Warbritton  v.  Savage,  49 
N.  C.  (4  Jones,  L.)  382,  holding  that,  where  one  joint  owner  of  crop  sold  his 
share  to  other  to  pay  debts  and  division  was  made  in  presence  of  both,  hUter 
was  not  liable  for  removal  thereof. 

Cited  in  reference  note  in  75  A.  S.  R.  841,  on  levy  under  execution  of  growing 
crops. 

Cited  in  notes  in  23  L.R.A.  260,  on  levy  and  sale  of  cropper's  share  of  crops; 
51  A.  D.  410,  on  inchoate  interest  of  croppers  not  being  subject  to  execution. 
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Prerequisites  to  maintenance  of  trover. 

Cited  in  reference  notes  in  C6  A.  D.  274,  on  what  is  necessary  to  maintain 
trover;  52  A.  D.  680;  54  A.  D.  190, — on  what  title  must  be  shown  to  sustain 
trover;  38  A.  S.  R.  625,  on  necessity  of  plaintiff  in  trover  proving  right  of  pos- 
session; 57  A.  D.  319,  on  trover  when  right  of  property  and  possession  are 
united  in  plaintiff  at  time  of  conversion. 
Requisites  and  sufficiency  of  sale  of  chattels. 

Cited  in  reference  notes  in  53  A.  D.  620,  as  to  when  sale  of  personal  property 
is  complete;  59  A.  D.  57,  on  effect  of  something  remaining  undone  between  buyer 
and  seller  on  passing  of  title;  62  A.  D.  359,  on  effect  of  selection  of  articles  sold 
as  delivery;  70  A.  D.  797,  on  measuring  and  setting  apart  goods  as  essential 
to  perfect  sale;  82  A.  D.  667,  as  to  whether  chattel  must  be  set  aside  and 
identified  before  title  passes  by  sale. 

Cited  in  note  in  35  L.  ed.  U.  S.  709,  on  delivery  of  goods  sold. 

51  AM.  DEC.  412,  TAYIiOR  v.  TAYLOR,  41  N.  C.    (6  tRED.  EQ.)    26. 
H^liat  constitutes  undue  influence  in  execution  of  instrument. 

Cited  in  Deaton  v.  Munroe,  57  N.  C.  (4  Jones,  Eq.)  39,  holding  acts  of  kind- 
ness and  constant  attention  to  aged  and  illiterate  mother-in-law,  not  undue  in- 
fluence avoiding  her  deed  of  gift. 

Cited  in  reference  note  in  56  A.  D.  430,  on  undue  influence  affecting  validity 
of  wills. 

Distinguished  in  Futrill  v.  Futrill,  69  N.  C.  (6  Jones,  Eq.)  337,  holding  one 
inducing  feeble  person  over  whom  he  had  considerable  influence  to  execute  deed 
,  reciting  fictitious  debt,  not  entitled  to  enforce  it  except  to  extent  of  sum  actually 
due. 

51  AM.  DEC.  413,  BROWN  v.  CLEGG,  41  N.  O.    (6  IRED.  EQ.)    90. 
Equitable  discovery  of  fraud  or  secret  trust. 

Cited  in  reference  notes  in  60  A.  D.  635,  on  right  to  discovery  to  detect  fraud 
and  imposition;  57  A.  D.  381,  on  compelling  discovery  of  secret  trust. 

61  AM.  DEC.  415,  JONES  v.  BLANTON,  41  N.  C.    (6  IRED.  EQ.)    115. 
Effect  of  execution  of  additional  bond  on  liability  of  sureties. 

Cited  in  Walton  v.  Williams,  1  V^a.  Dec.  579,  holding  successive,  annuel  bonds 
executed  by  receiver  acting  during  court's  pleasure,  cumulative. 

Cited  in  reference  note  in  56  A.  D.  107,  286,  on  surety's  right  of  contribution. 

Cited  in  notes  in  1  L.R.A.  313,  on  contribution  among  sureties;  70  A.  S.  R. 
445,  451,  on  liability  as  between  different  sets  of  sureties. 
—  By  guardian. 

Cited  in  Rush  v.  State,  19  Ind.  App.  523,  49  N.  E.  839;  Stevens  v.  Tucker,  87 
Ind.  109, — holding  surety  on  guardian's  bond  not  disch'arged  by  the  giving  of 
new  bond  as  cumulotive  security;  Douglass  v.  Kessler,  57  Iowa,  63,  10  N.  \^ . 
313,  holding  that  surety  on  additional  bond  of  guardian  may  be  held  for  default 
occurring  before  bond  is  filed;  Hughes  v.  Boone,  81  N.  C.  204,  holding  sureties 
on  guardian's  bonds  liable  to  contribute  in  proportion  to  respective  penalties  in 
different  bonds;  State  ex  rel.  Dudley  v.  Bland,  83  N.  C.  220,  holding  that  liabil- 
ity resting  upon  each  of  several  guardian  bonds  is  ratio  of  its  penalty  to  sum 
of  penalties  of  all. 
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Cited  in  note  in  44  A.  D.  83,  on  liability  of  sureties  on  different  bonds  given 
by  guardian  at  different  times. 

i'uilure  to  invoke  statate  of  limitations  as  affecting  rifflit  to  contribution 
or  credit. 

Cited  in  Bright  v.  Lennon,  83  N.  C.  183,  holding  that  waiver  of  statute  of 
limitations  by  surety  on  guardian's  bond  does  not  affect  his  right  to  contribu- 
tion; Halliburton  v.  Carson,  100  N.  C.  99,  6  A.  8.  R.  665,  5  S.  E.  912,  holding 
executor  entitled  to  credit  for  payment  of  debts  barred  by  statute  of  limitations. 

Cited  in  note  in  10  A.  S.  R.  642,  on  effect  on  right  to  subrogation  of  payment 
by  stirety  of  debt  barred  by  statute  of  limitations. 

Joinder  of  cosureties  In  action  for  contribntion. 

Cited  in  Faurot  v.  Gates,  86  Wis.  569,  57  N.  W.  294,  holding  that  in  action 
against  cosureties  for  contribution  nonresidents  are  to  be  regarded  as  insolvent 
and  unnecessary  parties. 

Cited  in  reference  notes  in  66  A.  D.  108,  on  joinder  of  cosureties  in  suit  for 
contribution;  69  A.  D.  596,  on  necessary  parties. 

Cited  in  note  in  10  A.  S.  R.  646,  on  parties  to  suit  or  action  by  surety  for 
contribution. 

51  AM.  BBC.  418,  VANNOY  v.  MARTIN,  41  N.  O.   (6  IRED.  EQ.)   169. 

Rights  acquired  by  purchaser  at  Judicial  sale. 

Cited  in  Hicks  ▼.  Skinner,  71  N.  C.  639,  17  A.  R.  16,  holding  that  execution 
purchaser  takes  subject  to  equities  against  defendant,  whether  he  knows  them  or 
not;  Re  Reynolds,  16  Nat.  Bankr.  Reg.  168,  Fed..Cas.  No.  11,724,  holding  that 
interest  of  purchaser  at  sale  by  administrator  who  has  not  made  title  is  liable  to 
liens  of  judgment  creditors,  of  such  purchaser,  subject  to  his  unregistered  assign- 
ment thereof  to  indemnify  his  surety. 

Cited  in  note  in  34  A.  D.  413,  on  interest  of  execution  purchaser  as  subject  to 
prior  equities. 
—  Effect  of  promise  to  hold  for  defendant's  beneHt. 

Cited  in  Mulholland  v.  York,  82  N.  C.  610,  holding  that,  where  purchaser  at 
execution  sale  promises  to  allow  defendant  to  redeem,  his  subsequent  purchase 
at  sale  of  defendant's  assignee  in  bankruptcy  is  subject  to  such  promise;  Cobb 
V.  Edwards,  117  N.  C.  244,  23  S.  E.  241,  holding  that  proof  of  parol  promise  of 
purchaser  of  land  at  judicial  sale  to  hold  subject  to  redemption  must  be  strongs 
clear,  and  convincing;  Currence  v.  Ward,  43  W.  Va.  367,  27  S.  E.  329,  on  equity 
jurisdiction,  on  ground  of  preventing  fraud,  to  compel  compliance  with  promise 
of  purchaser  at  judicial  sale  to  hold  for  benefit  of  defendant;  Avery  v.  Stewart, 
130  N.  C.  426,  68  L.R.A.  776,  48  S.  E.  775,  holding  that  enforceable  trust  re- 
sults where  one  person,  at  another's  request,  takes  with  promise  to  hold  and 
fonvey  to  latter  on  repayment  of  price. 

Cited  in  reference  notes  in  40  A.  D.  211,  on  effect  of  agreement  to  hold  for 
defendant  land  purchased  on  execution;  38  A.  D.  681,  on  right  of  execution  de- 
fendant to  redeem  according  to  agreement  made  by  purchaser  at  sale;  87  A.  D. 
740,  on  relief  in  equity  in  case  of  breach  of  agreement  to  permit  redemption. 

Distinguished  in  Barnes  v.  Brown,  71  N.  C.  607,  holding  that  one  conveying 
land  to  creditor  who  makes  parol  promise  to  reconvey  on  payment  of  debt  can- 
not compel  reconveyance  after  payment. 
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51  AM.  DEC.  419,  liOVE  t.  CAMP,  41  N.  C.   (6  IKED.  EQ.)   209. 
Want  of  title  of  vendor  of  land  as  affecting  specific  performaiice. 

Cited  in  Welborn  v.  Sechrist,  88  N.  C.  287,  holding  fact  that  one  has  put  it 
out  of  his  power  to  comply  with  contract  to  convey  land,  no  defense  to  bill  for 
specific  performance;  Jones  v.  Carland,  55  N.  C.  (2  Jones,  Eq.)  602  (former  ap- 
peal 45  N.  C.  (Busbee  Eq.)  235),  remarking  that  on  bill  to  compel  conveyance 
of  land  according  to  contract  defendant  should  not  be  heard  to  say  that  he  is 
unable  to  procure  title,  after  parties  have  acted  on  contract;  Swepson  v.  Johnston, 
84  K.  C.  449,  holding  inability  to  acquire  title  to  land  after  reasonable  efforts, 
good  defense  to  bill  to  compel  performance  of  agreement  to  convey  it. 

Cited  in  reference  note  in  84  A.  D.  155,  as  to  when  specific  performance  will 
be  refused  for  want  of  title  in  vendor. 

—  Right  of  vendor  to  perfect  title. 

Cited  in  Hughes  v.  McNider,  90  N.  C.  248,  holding  that  vendor  of  land,  suing 
for  purchase  price,  may  complete  his  title  pending  suit  and  before  hearing; 
Battery  Park  Bank  v.  X^oughran,  122  N.  C.  668,  30  S.  E.  17,  remarking  that 
vendor  may  perfect  his  title  even  at  time  of  trial  of  action  for  purchase  money. 

51  AM.  DEC.  428,  CRUMP  v.  BliACK,  41  N.  C.    (6  IRED.  EQ.)   821. 
Equitable  protection  of  rights. 

Cited  in  reference  note  in  62  A.  D.  647,  on  maxim,  Wlien  equities  are  equal 
the  law  prevails. 

Distinguished  in  T^son  v.  Harrington,  41  N.  C.  (6  Ired.  Eq.)  329,  holding  that 
grantee,  without  consideration  and  with  notice,  of  one  abstracting  deed  of  gift 
to  another  and  procuring  deed  to  himself,  should  convey  to  heir  of  donee. 

—  Of  bona  fide  purchaser. 

Cited  in  Wilson  v.  Western  North  Carolina  Land  Co.  77  N.  C.  445,  holding 
that  equity  will  not  interfere  to  deprive  bona  fide  purchaser  for  consideration, 
without  notice,  of  his. legal  advantage;  Brendle  v.  Herron,  88  N.  C.  383,  holding 
that,  to  entitle  purchaser  of  land  to  priority  over  other  equities,  he  must  be 
purchaser  for  value  without  notice. 

Cited  in  reference  notes  in  69  A.  D.  399;  72  A.  D.  152;  80  A.  D.  689, — on 
equitable  protection  of  bona  fide  purchaser  for  value  without  notice. 

61  AM.  DEC.  425,  HART  T.  ROPER,  41  N.  C.    (6  IRED.  EQ.)    S49. 
Ignorance  or  mistake  of  law  as  ground  for  relief. 

Cited  in  State  v.  Mclntire,  46  N.  C.  (1  Jones,  L.)  1,  69  A.  D.  666,  holding 
that,  where  pardon  was  void  for  annulment  of  conviction  on  appeal,  ignorance 
of  effect  of  appeal  was  of  no  avail;  Kornegay  v.  Everett,  99  N.  C.  30,  6  S.  E. 
418,  holding  that,  where  instrument  fails  to  express  intention  of  parties,  equity 
will  reform  it,  whether  mistake  be  of  fact  or  law. 

Cited  in  reference  notes  in  69  A.  D.  672,  on  ignorance  of  law  as  excuse;  60 
A.  D.  543,  as  to  whether  mistake  of  law  will  be  relieved  against  in  equity;  56  A. 
D.  310,  on  distinction  between  ignorance  and  mistake  of  law,  and  equitable  re- 
lief against;  56  A.  S.  R.  496,  on  presumption  of  understanding  of  one*s  legal 
rights;  55  A.  D.  442,  on  power  of  courts  of  equity  to  construe  devises  and  cor- 
rect mistakes  in  written  instruments. 

Cited  in  note  in  56  A.  S.  R.  519,  on  pleading  in  action  for  relief  on  ground  of 
ignorance  of  one's  rights. 
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Distinguished  in  Foulkes  v.  Foulkes,  55  N.  C.  (2  Jones,  Eq.)  260,  holding  thai 
equity  will  not  restore  to  executrix  of  husband  property  given  over  to  legatee, 
on  ground  that  she  was  ignorant  that  she  was  entitled  to  life  estate. 
Remanding  removed  canso  after  demurrer  is  sustained. 

Cited  in  Smith  v.  Kornegay,  54  N.  C.  (1  Jones,  Eq.)  40,  holding  that,  where 
demurrer  is  sustained  on  removal  to  higher  court,  cause  must  be  remanded  for 
amendment. 

51   AM.  DEC.   428,   INGRAM  v.   KIRKPATRICK,   41   N.   C.    (6   IRED. 

EQ.)   468,  Later  appeal  in  48  N.  C.   (8  Ired.  Eq.)   62. 
Trust  deeds  and  assignments  or  other  security  for  creditors. 

Cited  in  Potts  v.  Blackwell,  57  N.  C.  (4  Jones,  Eq.)  58,  holding  trust  mortgage 
for  payment  of  debts,  a  conveyance  for  value. 

—  Presumption  of  assent  to. 

Cited  in  reference  notes  in  66  A.  D.  394,  473;  75  A.  D.  819,— on  presumption 
of  creditors'  assent  to  trust  deed  for  their  benefit. 

Cited  in  note  in  24  L.R.A.  370,  on  presumption  of  assent  to  assignment  or 
deed  of  trust  for  creditors. 
«- Effect  of  assent  to. 

Cited  in  note  in  24  L.R.A.  380,  on  effect  of  assent  io  assignment  or  deed  of 
trust  to  creditors  after  attack. 

—  Revocability  of. 

Cited  in  Anderson  v.  Kemper,  116  Ky.  339,  76  S.  W.  122,  holding  that  spend- 
thrift conveying  property  on  trust  for  his  own  benefit  cannot  terminate  trust  upon 
becoming  capable  and  desirous  of  handling  property;  Low  v.  Blackford,  31  C. 
C  A.  16,  58  U.  S.  App.  737,  87  Fed.  392  (dissenting  opinion),  on  rule  that 
grantor  in  mortgage  or  deed  of  trust  cannot,  after  execution,  vary  trust;  Brown 
T.  Chamberlain,  9  Fla.  464,  holding  parol  assignment  to  certain  creditors  to 
pay  debts  due  to  them  and  others,  valid  and,  upon  acceptance,  irrevocable. 

Cited  in  reference  notes  in  94  A.  D.  214,  on  revocability  of  deed  of  trust  for 
l)enefit  of  creditors;  90  A.  D.  508,  on  necessity  of  consent  of  creditors  to  revoca- 
tion of  assignment  for  their  benefit. 

Cited  in  note  in  44  A.  D.  427,  on  revocation  of  assignments  made  for  benefit 
of  creditors. 

—  Effect  as  to  creditor's  rights,  and  validity  of,  generally. 

Cited  in  Schoolfield  v.  Hirsh,  71  Miss.  55,  42  A.  S.  R.  450,  14  So.  528,  hold- 
ing that  accepted  assignment  of  judgment  to  trustee  to  pay  debt's  precludes 
subsequent  garnishment  of  judgment  debtor  by  creditor  of  assignor;  Voorhees 
V.  Carpenter,  127  Ind.  300,  26  N.  E.  838,  holding  that  after  assignment  one 
creditor  cannot  sue  for  his  own  benefit,  to  set  aside  prior  conveyance  as  fraudu- 
lent; Blanton  v.  Bostic,  126  N.  C.  418,  35  S.  E.  1035,  saying  that,  if  payees  in 
note  acquired  right  of  subrogation  to  security  given  sureties  tliereon,  it  couUl 
not  be  released  by  sureties;  Baggarly  v.  Gaither,  55  N.  C.  (2  Jones,  Eq.)  80, 
on  rights  of  creditor  obtaining  transfer  of  note,  without  notice  of  prior  equities, 
und  taking  indorsement  thereof  after  notice. 

Cited  in  reference  note  in  91  A.  D.  162,  on  effect  of  creation  of  trust  for  pay- 
ment of  debts. 

Distinguished  in  Blount  ▼.  Windley,  68  N.  C*  1,  12  A.  R.  616,  holding  that 
l^ank's  assignment  of  effects  and  choses  in  action  did  not  deprive  maker  of  note 
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due  bank  of  right  to  pay  in  bilU  of  bank;  Dixon  y.  Pace,  63  N.  0.  603,  holding 
creditor  to  whom  debtor  instructed  his  agent  to  pay  certain  sum,  not  entitled  to 
hold  agent  responsible  for  other  disposition  of  the  sum. 

—  Where  preferences  are  giTen. 

Cited  in  Wiswall  v.  Potts,  58  N.  C.  (5  Jones,  Eq.)  184,  holding  that  deed  of 
trust  to  pay  debts  preferring  sureties  still  contingently  liable,  protected  other 
debts  primarily,  as  such  debts  constituted  consideration  for  deed;  McRary  v. 
Fries,  57  N.  C.  (4  Jones,  Eq.)  233;  Stimpson  v.  Fries,  55  N.  C.  (2  Jones,  Eq.) 
156, — ^holding  that  deed  directing  trustee  to  pay  specified  debt  and  such  others 
as  he  should  deem  best  gave  specified  creditor  absolute  right  to  payment  but 
authorized  trustor  to  control  fund  as  to  other  debts;  Smith  y.  Turrentine,  43 
N.  C.  (8  Ired.  Eq.)  185J  holding  that,  where  deed  of  trust  preferred  certain 
creditors  and  provided  that  payments  by  trustor  should  be  credited  in  ex- 
tinguishment of  debt,  creditors  of  second  class  were  necessary  parties  in  action 
by  first  class  for  account  and  payment;  Hogan  v.  Stray  horn,  65  N.  C.  279,  hold- 
ing deed  of  trust  directing  trustee  to  pay  specified  debts,  but  not  providing  for 
payment  of  residue  on  other  debts  or  reciting  consideration,  void  as  to  creditors. 

51   AM.  DEC.   4S8,  6RIFFIS  y.  XOUNG£R,  41  X.  C.    (6   IRED.  EQ.) 

620. 
Infant's  duty  on  disaffirming  contract. 

Cited  in  notes  in  26  L.R.A.  183,  on  necessity  of  accounting  by  infant  on  dis- 
affirming contract  where  property  has  been  lost  or  squandered;  18  A.  S.  R.  689, 
on  infant's  obligation  to  restore  consideration  on  disaffirmance. 

51  AM.  DEC.  442,  OUMPSTON  y.  liAMBERT,   18  OHIO,  81. 
Contribution  and  Indemnity  for  wrongful  act  — Right  to. 

Cited  in  Rogers  y.  Bonnett,  2  Okla.  553,  37  Pac.  1078,  denying  right  to*  con- 
tribution between  stockholders  of  board  of  trade  making  illegal  contract. 

Cited  in  notes  in  57  A.  D.  108;  73  A.  D.  147,  148,— on  contribution  between  co-' 
trespassers;  4  L.R.A.  860,  on  right  of  indemnity  as  between  wrongdoers. 

—  Validity  of  <M>ntracts  for. 

Cited  in  Porter  v.  Stapp,  6  Colo.  32,  holding  void,  a  bond  of  indemnity  given 
to  sheriff  executing  process  directed  to  constable. 

Cited  in  reference  note  in  62  A.  D.  768,  on  validity  of  bond  of  indemnity  given 
sheriff  to  induce  him  to  perform  act  in  violation  of  his  duty. 

Cited  in  notes  in  89  A.  S.  R.  418,  on  acts  for  which  an  officer  may  require 
indemnity;  66  A.  D.  511,  on  invalidity  of  agreements  to  influence  action  of  of- 
ficers; 40  A.  D.  425,  427;  55  A.  D.  87, — as  to  when  agreements  for  indemnity  are 
void  because  act  indenmified  against  is  illegal. 

IMstinguished  in  Farwell  v.  Becker,  129  111.  261,  16  A.  S.  R.  267,  6  L.R.A. 
400,  21  N.  E.  792,  allowing  contribution  between  attaching  creditors  committing 
trespass  in  belief  that  debtor's  assignment  was  fraudulent. 

51  AM.  I^C.  444,  liAUGHIilN  y.  STATE,   18  OHIO,  99. 
Admissibility  of  declarations  of  ylctim  of  sexual  offense. 

Distinguished  in  Foster  v.  State,  1  Ohio  C.  C.  467,  1  Ohio  C.  D.  261,  holding 
man's  declarations  that  sodomy  was  committed  upon  him,  inadmissable  on  trial 
Am.  Dec.  Vol.  VII.— 58. 
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of  accused;  Richmond  v.  State,  19  Wis.  308,  holding  mother*8  declarations  during 
conftnement,  as  to  paternity  of  child,  inadmissible  in  bastardy  proceedings. 

—  Of  prosecutrix  on  trial  for  rape  generallj. 

Cited  in  Dunn  v.  State,  46  Ohio  St  240,  12  N.  E.  826,  holding  declarations  of 
raped  female,  made  several  days  after  offense,  inadmissible  unless  delay  is  ex- 
plained. 

Cited  in  notes  in  80  A.  D.  371,  372,  on  admissibility  of  statements  of  prosecu- 
trix in  rape;  11  A.  D.  759,  on  declarations  of  raped  woman  as  exception  to  ryle 
that  corroborative  statements  out  of  court  are  inadmissible. 

Distinguished  in  Hornbeck  v.  State,  35  Ohio  St.  277,  35  A.  R.  608,  holdin^r 
declarations  of  raped  female  inadmissible  to  prove  offense,  where,  because  of 
imbecility  she  was  incompetent  to  testify. 

—  Purpose  for  which  declmnitlons  of  prosecutrix  admitted. 

Cited  in  Trimble  v.  Territory,  8  Ariz.  273,  71  Pac.  932;  Thompson  v.  State, 
38  Ind.  39, — holding  fact  of  female's  complaint  of  commission  of  rape  admissible 
on  trial  of  accused  only  for  purposes  of  corroboration;  State  v.  Imlay,  22  Utah, 
156,  61  Pac.  557,  holding  declarations  of  raped  female  admissible  only  for  pur- 
poses of  corroboration. 

—  Extent  to  which  declarations  of  prosecutrix  are  admissible. 

Cited  in  McCombs  v.  State,  8  Ohio  St.  643,  holding  substance  of  woman's  dec- 
larations as  to  commission  of  rape,  admissible  on  trial  for  purposes  of  corrobora- 
tion; State  v.  Kinney,  44  Conn.  153,  26  A.  R.  436,  holding  details  of  raped 
woman's  declarations  admissible  to  confirm  her  testimony  on  trial;  Reddick  v. 
State,  36  Tex.  Crim.  Rep.  463,  60  A.  S.  R.  56,  34  S.  W.  274,  holding  substance  of 
raped  female's  declarations  inadmissible  to  prove  offense. 

Cited  in  reference  note  in  1  A.  S.  R.  389,  on  inadmissibility  in  chief  of  details 
of  complaint  by  prosecutrix  in  trial  for  rape. 

Limited  in  People  v.  demons,  37  Hun,  580,  3  N.  Y.  Crim.  Rep.  565,  holding 
name   of   person   accused   of  rape  by   female   in  declarations,   inadmissible  on 
trial  for  offense. 
Effect  of  disobeying  order  for  separation  of  witnesses. 

Cited  in  Holder  v.  United  SUtes,  150  U.  S.  91,  37  L.  ed.  1010,  14  Sup.  Ct.  Rep. 
10,  holding  testimony  of  witness  disobeying  order  that  witnesses  withdraw  from 
court  room,  admissible  at  discretion  of  trial  judge;  State  v.  Ross,  9  Ohio  Dec. 
Reprint,  590,  15  Ohio  L.  J.  '238,  holding  admission  of  testimony  of  witnesses 
who  listened  at  door  of  court  room,  in  violation  of  .order  that  they  remain  out  of 
hearing,  reversible  error. 

Criticized  in  McHugh  v.  State,  42  .Ohio  St.  154;  Dickson  v.  State,  39  Ohio 
St.  73, — holding  court  not  vested  with  discretion  to  prevent  examination  of 
witness  disobeying  order  for  exclusion  of  witnesses,  without  procurement 

51    AM.    DEC.   448,    HARRIS   T.    COIiUMBIANA    COUNTY   MUT.    INS. 

CO.  18  OHIO,  116. 
Concealment  or  nntrne  answers  avoiding  Insarance  policy. 

Cited  in  reference  note  in  55  A.  D.  550,  on  invalidity  of  policy  because  of  con- 
cealment of  material  facts  from  insurer. 

Distinguished  in  Connecticut  Mut.  L.  Ins.  Co.  ▼.  Pyle,  44  Ohio  St.  19,  58  A.  R. 
781,  4  N.  £.  465,  holding  that  untrue  answers  in  application  for  life  insurance, 
although  not  made  with  fraudulent  intent,  rendered  policy  void. 
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Effect  of  failure  to  comply  witli  conditions  In  policy. 

Cited  in  Robtrt  v.  New  England  Mut.  Ins.  Co.  2  Disney  (Ohio)   106,  holding 
that  failure  to  f)ay  premium  note  at  maturity  terminated  risk,  although  agent 
holding  note  failed  to  give  notice  of  maturity  to  insured. 
Reformation  and  tnirrectlon  of  insurance  policies. 

Cited  in  Home  Ins.  &  Bkg.  Co.  v.  Lewis,  48  Tex.  622^  holding  that  mistake 
in  policy  as  to  number  of  block  in  which  insured  building  was  located  should  be 
corrected;  Palmer  v.  Hartford  F.  Ins.  Co.  54  Conn.  488,  9  Atl.  248,  holding  in- 
sured applying  for  new  policy  on  same  terms  as  old,  not  precluded  from  right 
to  reformation  by  failure  to  ascertain  before  loss  that  it  was  not  on  same  terms 
as  old  policy;  Continental  Ins.  Co.  v.  Goodall,  5  Ohio  Dec.  Reprint,  160,  uphold- 
ing action  to  correct  policy  and  recover  on  it  as  corrected,  on  ground  that  in- 
sured's age  was,  through  mutual  mistake,  stated  too  low  in  application. 

Cited  in  reference  notes  in  69  A.  D.  604,  on  reformation  of  contracts ;  69  A.  D. 
707,  on  reformation  of  insurance  application. 

Cited  in  notes  in  66  A.  S.  R.  515;  2  L.R.A.  64, — on  reformation  of  insurance 
policy;  11  L.RA.  377,  on  equitable  relief  from  mistake  in  contract. 

Distinguished   in  Hearne   v.   New   England  Mut  M.  Ins.   Co.  20  Wall.   488, 
22  L.  ed.  396,  refusing  to  reform  marine  policy  covering  voyage  to  port  in  Cuba 
and  thence  to  port  in  England,  on  ground  of  custom  of  touching  second  port  in 
Cuba. 
Parol  variation  of  policy,  and  action  on  original  parol  agreement. 

Cited  in  Elstner  v.  Cincinnati  Equitable  Ins.  Co.  1  Disney  (Ohio)  412,  holding 
parol  evidence  inadmissible  in  action  on  policy  on  warehouse,  to  show  that  in- 
surer was  notified,  when  application  was  made  of  intention  to  use  it  for  other 
purposes. 

Distinguished  in  Cooper  v.  Farmers'  Mut.  F.  Ins.  Co.  60  Pa.  299,  88  A.  D. 
544,  holding  that  assured  cannot  show  by  parol  evidence  that  warranty  as  to 
encumbrances  was  made  by  mistake;  Kleis  v.  Niagara  F.  Ins.  Co.  117  Mich.  469, 
76  N.  W.  155,  denying  right  of  insured  to  ignore  policy  and  sue  on  preliminary 
parol  agreement  to  issue  policy,  permitting  other  insurance. 

51  AM.  DE€.  460,  SUTCLIFFE  v.  DOHRMAN,  18  OHIO,  181. 
Extent  of  partner's  interest  in  partnership   property. 

Cited  in  Jones  v.  Fletcher,  42  Ark.  422  (dissenting  opinion),  on  rule  that 
partner's  interest  in  firm  property  is  his  proportionate  share  after  firm  debts 
are  paid. 

Cited  in  reference  notes  in  80  A.  D.  455 ;  33  A.  S.  R.  105, — on  partner's  interest 
in  firm  property;  69  A.  D.  364,  on  respective  rights  of  creditors  of  partnership 
and  creditors  of  individual  partners. 
Iievy  on  Arm  property. 

Cited  in  Daniel  v.  Owens,  70  Ala.  297,  holding  that  purchaser  of  firm  property 
under  execution  against  partner  individually  acquires  no  greater  interest  than 
latter  had;  Day  y.  McQuillan,  13  Minn.  205,  Gil.  192,  holding  attachment  of  one 
partner's  interest  in  debt  due  firm,  no  defense  to  action  by  other  partner  in  firm 
name  to  recover  debt;  Scruggs  v.  Burruss,  26  W.  Va.  670,  holding  attachment 
by  firm  creditors  of  one  partner's  interest,  not  superior  to  former  deed  of  trust 
of  firm  property,  executed  by  one  partner  for  all  creditors  generally. 

Cited  in  reference  notes  in  57  A.  D,  707;   74  A.  D.  291;   77  A.  D.  519,- 
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levy  on  partnership  property  for  partner's  indiTidual  debt;   83 ^A.  D.  502,  on 
attachment  of  partner's  share  in  firm  goods  for  individual  debt.| 

Cited  in  notes  in  46  L.R.A.  485,  on  purchaser  taking  possession  of  partnership 
property  levied  on  for  debt  of  partner;  46  L.R.A.  486,  on  vphat  m^  be  sold  under 
levy  on  partnership  property  for  debt  of  partner. 
Injimctioii  against  sale  of  firm  property  nnder  claim  against  partner. 

Cited  in  Nixon  v.  Nash,  12  Ohio  St.  647,  80  A.  D.  390,  holding  that  partner  may 
enjoin  sale  of  firm  property  under  execution  by  separate  creditor  of  his  copartner, 
until  account  can  be  taken  of  partnership. 

Cited  in  reference  notes  in  74  A.  D.  291,  on  injunction  against  sale  of  partner- 
ship property  for  individual  debt;  83  A.  D.  513,  on  restraining  sale  of  entire 
partnership  property  to  satisfy  individual  debt  of  one  partner. 

Cited  in  notes  in  46  L.R.A.  493,  on  injunction  against  interfering  with  part- 
nership property  for  debt  of  partner;  30  L.R.A.  105;  111  A.  S.  R.  101,T-K>n  in- 
junction against  execution  sale  of  partnership  property. 
Measure  of  damages  In  replerln. 

Cited  in  Cruts  v.  Wray,  19  Neb.  §81,  27  N.  W.  634,  holding  that,  where  judg- 
ment in  replevin  is  for  defendant  having  special  ownership  in  property  by  way 
of  lien,  measure  of  damages  for  nonreturn  is  the  amount  of  his  lien,  if  within 
value  of  property. 

Cited  in  reference  notes  in  49  A.  D.  453 ;  93  A.  D.  744,— on  measure  of  damages 
in  replevin. 

51  AM.  DEC.  46S,  AKRON  y.  McGOMB,  IS  OHIO,  229. 
lilablUty  of  public  officers. 

Cited  in  reference  note  in  57  A.  D.  433,  as  to  when  public  officers  are  personally 
liable  for  acts  done  by  them. 
Municipal  liability  for  damages. 

Cited  in  reference  note  in  54  A.  D.  483,  on  municipal  liability  for  injury  to 
private  property  by  improvements. 

Cited  in  notes  in  36  A.  D.  84,  on  liability  of  municipal  corporation  for  injuries 
by  it;  53  A.  D.  320,  366,  on  liability  of  municipal  corporation  for  negligence 
or  unskilfulness  of  agents  in  performance  of  work  authorized  by  law;  66  A.  D. 
438,  on  municipal  liability  for  consequential  damages  resulting  from  act  done 
under  authority  of  valid  statute  or  charter. 

Distinguished  in  Eastman  v.  Meredith,  36  N.  H.  284,  72  A.  D.  302,  denying  right 
of  action  against  town  for  injury  to  voter  by  collapse  of  floor  of  tovnihouse  at 
town  meeting;  Western  College  v.  Cleveland,  12  Ohio  St.  375,  holding  that  char- 
ter imposing  on  city  duty  of  regulating  police  and  preventing  disturbances  did 
not  render  it  liable  for  destruction  of  property  during  riot. 

Disapproved  in  Alexander  v.  Milwaukee,  16  Wis.  247,  denying  liability  of  ciiy 
for  injury  to  property  resulting  from  change  of  channel  by  authorized  harbor 
improvement,  where  work  was  carefully  done. 
—  For  injury  to  abutting  property  by  street  ImproTcments  generally. 

Cited  in  Gilman  v.  Laconia,  55  N.  H.  130,  20  A.  R.  175,  on  liability  of  town  for 
injury  to  land  by  negligent  construction  and  maintenance  of  highway;  Cohen  ▼. 
Cleveland,  43  Ohio  St.  190,  1  N.  E.  589,  holding  city  liable  for  damages  to  prop- 
erty abutting  on  street  above  which  viaduct  is  constructed. 

Cited  in  reference  note  in  61  A.  D.  705,  on  municipal  liability  for  defective 
streets. 
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Distinguished  in  Cincinnati  ▼.  Penny,  21  Ohio  St  499,  8  A.  R.  73,  holding  owner 
of  improTed  lot  not  entitled  to  recover  damages  caused  by  excavation  for  sewer. 

—  Injuries  oansed .  by  grading  and  regrading  streets. 

Cited  in  Keating  v.  Cincinnati,  38  Ohio  St  141,  43  A.  R.  421,  holding  city  ex- 
cavating for  street  liable  for  injury  to  property  caused  by  caving;  Crawford  v. 
Delaware,  7  Ohio  St  469,  holding  owner  of  lot  improved  in  accordance  with 
grade,  entitled  to  recover  from  city  damages  caused  by  grading  street;  Goodall 
V.  Milwaukee,  5  Wis.  32,  holding  city  liable  for  injury  to  building,  caused  by 
change  of  grade  of  street;  Cincinnati  v.  Whelstone,  9  Ohio  Dec.  Reprint,  368, 
12  Ohio  L.  J.  247,  upholding  abutter's  right  to  recover  from  cily  damages  caused 
by  change  of  grade  of  street;  Youngstown  v.  Moore,  30  Ohio  St  133,  holding  one 
improving  lot  in  conformity  to  grade  of  street,  entitled  to  recover  damages 
caused  by  change  of  grade;  Freeman  v.  Himter,  7  Ohio  C.  C.  117,  3  Ohio  C.  D. 
689,  holding  city  changing  grade  of  street,  without  power  toUevy  assessment  on 
abutting  property  to  meet  damages  which  it  awarded  to  part  of  abutters; 
Grant  v.  Hyde  Park,  67  Ohio  St.  166,  66  N.  E.  891,  holding  that  in  proceeding  to 
condemn  land  for  street  probable  grade  is  proper  subject  of  inquiry  on  question 
of  damages  to  land  not  taken. 

Cited  in  reference  notes  in  55  A.  D.  90,  on  power  of  municipality  to  grade  or 
regrade  street;  4  A.  S.  R.  401,  on  compensation  for  consequential  damages  re- 
sulting from  change  of  street  grade;  12  A.  S.  R.  363,  on  municipal  liability  for 
damages  arising  from  changes  to,  improvements  in,  or  grading  of  streets. 

Cited  in  notes  in  12  L.RA.(N.S.)  699,  on  municipal  liability  for  injury  to 
lateral  support  in  making  street  improvements;  14  LJLA.  372,  on  injury  to  abut- 
ter's easements  by  changing  grade  of  street;  23  L.R.A.  658,  on  damage  to  abutting 
owner  by  first  grading  and  improvement  of  street;  7  A.  R.  260,  on  liability  of 
municipality  for  damage  resulting  from  change  of  street  grade. 

Distinguished  in  Fellowes  v.  New  Haven,  44  Conn.  240,  26  A.  R.  447,  holding 
city  taking  land  for  street  and  making  compensation,  not  liable  for  incidental 
injury  to  land  not  taken,  by  grading  street. 

Criticized  in  Pontine  v.  Carter,  32  Mich.  164,  holding  that  action  will  not  lie 
against  city  for  damages  to  property  caused  by  lawful  change  of  grade  of  street. 

—  For  Injury  by  collapse  of  bridge. 

Distinguished  in  Dayton  v.  Pease,  4  Ohio  St  80,  holding  city  liable  for  personal 
injury  by  collapse  of  bridge  resulting  from  negligence  and  unskilfulness  of  city 
engineer. 

Ezclnslveness  of  statutory  remedy   for  recovery  of  damages   for  con- 
demnation of  land. 

Cited  in  Little  Miami  R.  Co.  v.  Whitacre,  8  Ohio  St  590,  holding  that,  where 
statue  provides  remedy  for  recovery  of  damages  caused  by  taking  of  land  for 
railroad  right  of  way,  landowner  cannot  sue  in  trespass  on  case  for  continuance 
of  possession;  Hathaway  v.  Springfield  Mt  V.  &  P.  R.  Co.  2  Ohio  Dec.  Reprint, 
349,  on  effect  of  statute  giving  right  to  institute  proceedings  to  assess  damages 
for  taking  of  land  for  railroad  right  of  way,  to  preclude  action  at  conmion  law. 
Parol  proof  of  city's  authorisation  of  acts  of  officer. 

Cited  in  Willoughby  v.  Allen,  25  R.  J.  531,  56  Atl.  1109,  holding  that  author- 
ization  by  municipality  of  surveyor  of  highways  to  do  work  on  highways  may 
be  proved  by  parol  evidence. 
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51  AM.  DEC.  458,  GREEN  y.  RA3IAGE,   18  OHIO,  428. 

Operation  and  effect  of  liens  — As  between  several  ^antees  of  lienee. 

Cited  in  Neely  v.  Williams,  70  C.  C.  A.  82,  140  Fed.  60,  holding  that,  where  land 
is  devised  subject  to  annuities,  last  grantee  of  parcel  from  devisee  cannot  have 
contribution  from  prior  grantees  of  parcels  for  money  paid  on  annuities;  Bates 
V.  Ruddick,  2  Iowa,  423,  65  A.  D.  774,  holding  that  as  between  grantees  of  par- 
cels of  mortgaged  land  they  are  liable  in  proportion  to  value  of  respective 
parcels;  Iglehart  v.  Crane,  42  111.  261;  Fassett  v.  Mulock,  6  Colo.  466, — holding 
that  mortgage  on  land  subsequently  sold  in  different  parcels  must  be  enforced 
against  aliened  parcels  in  inverse  order  of  alienation. 

—  Where  senior  lienor  lias  recourse  to  property  not  covered  by  Junior 

lien,  generally. 
Cited  in  Fassett  v.  Traber,  20  Ohio,  540,  holding  that,  where  one  holds  junior 
lien  on  property,  he  may  compel  one  holding  first  lien  on  that  and  other  property 
to  exhaust  such  other  property;  Richards  v.  Cowles,  105  Iowa,  734,  75  N.  W. 
648,  holding  that  intervention  by  creditor  in  action  of  another  creditor  who,  by 
prior  garnishment,  has  superior  right  to  fund,  presents  no  case  for  marshaling 
assets. 

—  In  cases  of  mortgages. 

Cited  in  Gilliam  v.  Mt'Cormack,  85  Tenn.  607,  4  S.  W.  521,  holding  that, 
where  senior  mortgage  covers  land  not  included  in  junior  mortgage,  junior  mort- 
gagee may  compel  senior  to  seek  satisfaction  therefrom;  Webb  v.  Hunt,  2  Ind. 
Terr.  612,  53  S.  W.  437,  denying  right  of  junior  mortgagee  to  compel  application 
of  property  not  covered  by  his  mortgage  to  discharge  of  first  mortgage,  as  against 
bona  fide  purchaser  of  property  who  took  up  first  mortgage;  Jennings  v.  Ohio 
Nat  Bank,  17  Ohio  C.  C.  664,  8  Ohio  C.  Dec.  657,  holding  that  senior  mortgagee 
of  land  obtaining  decree  of  foreclosure  and  judgment  which  was  levied  on  per- 
sonalty, cannot  be  compelled  by  one  subsequently  acquiring  judgment  lien  on  per- 
sonalty, to  resort  to  realty  on  which  third  person  holds  second  mortgage;  Wilson 
v.  Otis.  5  Ohio  C.  C.  228,  3  Ohio  C.  Dec.  114,  holding  that,  where  one  has  mort- 
gage on  two  lots  of  which  one  is  subject  to  second  mortgage  and  other  was  sold 
after  issuance  of  second  mortgage,  first  mortgagee  must  resort  to  both  lots 
proportionately  to  value. 

Cited  in  note  in  18  £.  R.  C.  215,  as  to  right  of  mortgagee  with  other  security 
for  his  demand  to  use  his  legal  advantage  in  way  to  exclude  demand  of  fellow 
creditor  whose  legal  recourse  is  to  but  one  of  them. 

51  AM.  DEC.  469,  SUTCLIFFE  T.  STATB,   18  OHIO,  469. 
Elements  and  degrees  of  homicide. 

Cited  in  reference  notes  in  52  A.  D.  736;  54  A.  D.  614;  54  A.  D.  582,— on  dis- 
tinction between  murder  and  manslaughter;  81  A.  D.  701;  10  A.  S.  R.  113;  05 
A.  S.  R.  800,— on  what  constitutes  manslaughter. 

Cited  in  note  in  00  A.  8.  R.  571,  on  what  constitutes  involuntary  man- 
slaughter. 

—  Intent  in  mnrder. 

Cited  in  Bailus  v.  State,  8  Ohio  C.  Dec.  526,  16  Ohio  C  C.  226,  holding  murder 
not  established  by  proof  of  intention  to  inflict  wound  short  of  mortal  wound. 

Cited  in  reference  notes  in  35  A.  8.  R.  250,  on  heat  of  passion  reducing  homi- 
cide; 71  A.  D.  381,  on  murder  as  killing  of  human  being  witii  malice  aforethought 
express  or  implied. 


Digitized  by 


Google 


$!•  NOTES  ON  AMERICAN  DECISIONS.  [468-469 

—  Homicide  committed  in  ^oins  of  unlawful  act. 

Cited  in  Weller  v.  SU^e,  19  Ohio  C.  C.  166,  10  Ohio  C.  Dec  381;  Johnson  v. 
State,  66  Ohio  St.  59,  90  A.  S.  R.  664,  61  L.R.A.  277,  63  N.  E.  607,— holding  that, 
to  sustain  conviction  of  homicide  committed  in  performance  of  unlawful  act,  such 
act  must  be  prohibited  by  statute. 

Cited  in  note  in  63  L.R.A.  396,  on  indictment  for  homicide  while  committing  an 
unlawful  act  not  a  felony. 
Sofflciency  of  information  or  Indictment. 

Cited  in  Davis  v.  State,  32  Ohio  St.  24,  upholding  information  charging  offense 
in  words  of  statute;  State  v.  Fromer,  6  Ohio  Dec.  374,  7  Ohio  N.  P.  172,  holding 
indictment  for  selling  liquor  within  two  miles  of  fair  need  not  allege  knowledge 
of  proximity  of  fair,  where  statute  is  silent  on  question. 

—  For  homicide. 

Cited  in  Poage  y.  State,  3  Ohio  St.  229,  holding  that  precise  words  of  statute 
are  not  always  indispensable  to  validity  of  indictment;  Williams  v.  State,  35 
Ohio  St.  175,  upholding  conviction  of  manslaughter  under  indictment  alleging 
that  accused  unlawfully  killed  deceased. 

Cited  in  reference  notes  in  65  A.  D.  505,  on  sufficiency  of  indictment  for  murder ; 
32  A.  S.  R.  155,  on  sufficiency  of  indictment  for  homicide  of  averment  as  to 
manner  of  killing. 

Distinguished  in  Jennings  v.  State,  7  Tex.  App.  350,  holding  common-law  in- 
dictment for  manslaughter  insufficient  under  Texas  statute. 
What  constitutes  Jeopardy. 

Cited  in  State  v.  Reddington,  8  S.  D.  316,  66  N.  W.  464,  holding  that  prisoner 
securing  reversal  of  judgment  of  conviction  on  ground  of  erroneous  rulings  by 
court  cannot  set  up  that  he  has  been  once  in  jeopardy;  iState  v.  Knouse,  33  Iowa, 
365,  holding  that  where  accused  secured  reversal  of  conviction  jeopardy  did  not 
attach;  Ex  parte  Bradley,  48  Ind.  548,  holding  that,  where  accused  secured  re- 
versal of  conviction  for  lesser  crime  under  indictment  for  murder,  he  could  be 
again  tried  for  higher  crime ;  Joy  v.  State,  14  Ind.  139,  holding  that,  where  court 
on  motion  quashes  indictment  after  commencement  of  trial,  for  defect  that  would 
render  conviction  void,  accused  cannot  contend  that  he  has  been  in  jeopardy; 
Hines  v.  State;  24  Ohio  St.  134,  holding  that  discharge  of  jury  before  verdict 
without  consent  of  accused  and  without  necessity  which  law  declares  imperative 
exonerates  accused  from  charge. 

Cited  in  reference  notes  in  11  A.  S.  R.  159,  on  what  constitutes  jeopardy; 
62  A.  D.  312,  as  to  what  is  "jeopardy"  and  when  it  begins;  24  A.  S.  R.  742,  on 
new  trial  of  accused  as  placing  him  again  in  jeopardy;  55  A.  D.  545,  on  what 
constitutes  valid  plea  of  former  jeopardy;  58  A.  D.  681,  as  to  when  plea  of  former 
conviction  available. 
Necessity  for  presence  of  accused's  counsel  at  rendition  of  verdict. 

Cited  in  note  in  68  A.  D.  225,  on  necessity  for  presence  of  accused's  counsel  at 
rendition  of  verdict. 
What  constitutes  record. 

Cited  in  Mclnerney  v.  United  States,  74  0.  C.  A.  655,  143  Fed.  729,  holding  that 
application  for  naturalization,  together  with  affidavits  and  certificates,  filed  in 
court,  is  ''record*'  within  statute  forbidding  destruction  thereof. 
Influence  of  English  law  in  United  States. 

Cited  in  reference  note  in  59  A.  D.  359,  on  how  far  English  common  and  statute 
law  is  part  of  law  of  United  States. 
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51  AM.  DEC.  4«5,  COLLINS  T.  HATCH,  IS  OHIO,  52S. 
Powers  of  corporations. 

Cited  in  Fisher  ▼.  Baltimore  A  0.  R.  Co.  3  Ohio  N.  P.  283,  6  Ohio  Dec.  67,  hold- 
ing that,  where  statute  authorizes  corporation  to  lease  its  railroad  does  not  ex- 
empt it  from  operation  of  general  laws,  the  leasing  does  not  have  that  effect. 

Cited  in  note  in  7  E.  R.  C.  283,  on  reasonableness  or  validity  of  by-law  made 
by  private  corporation. 

—  Municipal  corporations,  generally. 

Cited  in  Merriman  v.  Moody,  25  Iowa,  163,  holding  that  municipality  may 
exercise  powers  expressly  granted,  and  those  incidental  to  ones  granted,  and 
those  indispensable  to  its  declared  objects;  Davenport  v.  Kelly,  7  Iowa,  102  (dis- 
senting opinion),  on  rule  that  municipal  powers  are  those  dir^Iy  conferred, 
those  necessary  to  carry  granted  powers  into  effect,  those  necessary  to  perform- 
ance of  legal  duty,  and  those  incidental  to  its  existence;  Meinzer  v.  Racine,  68 
Wis.  241,  32  N.  W.  139;  Oilman  v.  Milwaukee,  61  Wis.  688,  21  N.  W.  640,— 
holding  that  city  authorities  have  powers  expressly  granted  and  such  others  as 
are  necessary  to  effectuate  them. 

Cited  in  reference  notes  in  55  A.  D.  386;  56  A.  D.  504;  57  A.  D.  415;  69  A.  D. 
589;  80  A.  D.  730;  89  A.  D.  366;  29  A.  S.  R.  757, — on  powers  of  municipal 
corporations;  72  A.  D.  97,  on  limited  powers  of  municipal  corporations;  72 
A.  D.  97 ;  83  A.  D.  257,^-on  power  of  municipal  corporations  to  enact  ordinances 
and  by-laws;  68  A.  D.  144,  on  municipal  power  to  regulate  business;  90  A.  D.  283, 
on  necessity  of  municipal  corporation  acting  within  limits  of  its  delegated  au- 
thority; 61  A.  D.  599,  on  right  of  municipality  to  exercise  only  those  powers  ex- 
pressly granted  and  those  necessary  to  carry  them  into  execution. 

Cited  in  notes  in  2  L.R.A.  722,  as  to  whether  special  grant  of  power  to  munici- 
pal corporation  excludes  implied  powers;  1  L.R.A.  169,  on  power  and  authority 
of  municipal  corporations;  35  A.  R.  702,  on  validity  of  ordinances  regulating 
business;  41  L.  ed.  U.  S.  519,  on  authority  to  pass  municipal  ordinances;  36 
LJELA.  601,  on  extent  of  municipal  power  to  prevent  or  abate  nuisances;  34 
A.  D.  630,  on  limitations  on  power  of  municipality  to  pass  by-laws. 

—  To  prevent  stock  from  running  at  large. 

Cited  in  Wilson  v.  Beyers,  5  Wash.  303,  34  A.  S.  R.  851,  32  Pac.  90,  holding 
that,  where  statute  expressly  confers  upon  cities  of  second  and  third  class 
power  to  prevent  cattle  running  at  large,  it  did  not  impliedly  confer  it  upon 
cities  of  fourth  class. 

Cited  in  notes  in  4  L.R.A.  254;  39  L.R.A.  677, — on  municipal  power  over 
animals  running  at  large. 

Distinguished  in  Cochrane  v.  Frostburg,  81  Md.  54,  48  A.  S.  R.  479,  27  L.R.A. 
728,  31  Atl.  703,  holding  ordinances  to  prevent  stock  from  running  at  large  within 
grant  of  power  to  pass  ordinances  that  may  be  deemed  beneficial  and  to  remove 
nuisances  and  obstructions  on  streets. 

51  AM.  DEC.  467,  VANCE  v.  BliAIR,  IS  OHIO,  532. 
Characteristics  of  partnersbip. 

Cited  in  note  in  19  £.  R.  C.  322,  on  what  constitutes  a  partnership. 

—  Right  to  sue  partner  generally. 

Cited  in  Tevis  v.  Carter,  111  Ky.  938,  holding  that  one  partner  may  sue  another 
on  contract,  where  breach  consisted  of  failure  to  do  things  required  of  ^tter  to 
form  partnership;  Hill  v.  Palmer,  56  Wis.  123,  43  A.  R.  703,  14  X.  W.  23,  holding 
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wrongful  refusal  by  one  partner  to  permit  firm  to  launch  business,  ground  of  ac- 
tion by  other  partner;  Hyer  v.  Richmond  Traction  Co.  168  U.  S.  471,  42  L.  ed. 
547,  18  Sup.  Ct.  Rep.  114,  on  same  point. 

—  Necessity  that  all  partners  be  Joined. 

Cited  in  Goldsmith  v.  Sachs,  8  Sawy.  110,  17  Fed.  726,  holding  that,  where 
seven  persons  agreed  to  form  partnership  and  four  refused  to  perform,  one  of 
the  remaining  three  could  sue  the  four  without  joining  the  two  others. 

Cited  in  reference  notes  in  69  A.  S.  R.  968,  on  action  by  one  partner  against 
another  without  joining  the  other  partners;  59  A.  D.  596,  on  necessary  parties. 
Time  for  making  tender. 

Cited  in  Powe  v.  Powe,  42  Ala.  113,  holding  that,  where  promise  is  to  pay  in 
chattels  or  money  of  fluctuating  value,  tender  must  be  made  on  day  appointed  for 
payment. 

51  AM.  DEO.  4«9,  TATIiOR  ▼.  FOWIiER,  18  OHIO,  5«7. 
Dower  as  against  lienor  or  alienee  of  husband. 

Cited  in  Lynde  ▼.  Wakefield,  19  Mont.  23,  47  Pac.  5,  holding  inchoate  right  of 
dower  not  aflfected  by  sheriff's  deed  after  sale  under  judgment  against  husband; 
Dingman  v.  Ding^an,  39  Ohio  St.  172,  holding  that,  where  husband  was  given 
property  subject  to  legacy  and  it  was  ordered  sold  in  action  by  his  judgment 
creditor,  proceeds  first  to  apply  to  legacy,  wife's  dower  was  not  barred,  where  she 
was  not  party. 

Cited  in  reference  note  in  62  A.  D.  747,  on  effect  of  execution  sales  of  hus- 
band's land  upon  widow's  right  of  dower. 

Cited  in  note  in  5  L.R.A.  521,  on  costs  of  suit  as  element  in  estimating  dower. 

Distinguished  in  Jaquess  v.  Hamilton  County,  1  Disney  (Ohio)  121,  holding 
that  woman  who  married  one  having  equity  of  redemption  in  land  in  which  he 
never  acquired  legal  estate  could  not  claim  dower  therein. 

Cited  as  overruled  in  Sprague  v.  Law,  5  Ohio  S.  &  C.  P.  Dec.  384,  holding  that 
as  against  judgment  creditors  of  husband  wife  has  right  of  dower  in  entire 
mortgaged  premises. 

—  Effect  of  wife's  joinder  in  instrument  of  alienation,  generally. 

Cited  in  Nickell  v.  Tomlinson,  27  W.  Va.  697,  holding  that,  where  wife  joins 
in  husband's  deed,  her  release  of  dower  operates  only  as  to  gprantee  or  those 
claiming  under  him;  Ridgway  v.  Masting,  23  Ohio  St.  294,  13  A.  R.  251,  holding 
wife  releasing  dower  in  husband's  fraudulent  deed,  entitled  to  dower  as  against 
one  setting  it  aside  and  procuring  decree  of  title  to  himself. 

Distinguished  in  Woodworth  v.  Paige,  6  Ohio  St.  70,  denying  right  of  wife  to 
claim  dower  as  against  bona  fide  transferee,  for  consideration,  without  notice, 
of  husband's  fraudulent  grantee,  to  whom  she  released  dower. 

—  Mortgage. 

Cited  in  State  Bank  v.  Hinton,  21  Ohio  St.  509,  holding  wife  joining  in  mort- 
gage, dowable  in  surplus  of  proceeds  of  foreclosure  sale  remaining  after  paying 
mortgage  debt ;  Baldwin  v.  Jacks,  3  Ohio  Dec.  Reprint,  545,  holding  right  of  dower 
of  wife  joining  in  husband's  mortgage,  not  barred  by  sale  by  his  assignee  for 
creditors  under  proceedings  in  probate  court  to  which  she  was  not  party;  Duval 
▼.  Febiger,  1  Cin.  Sup.  Ct.  Rep.  268,  holding  that,  where  wife  joined  in  hus- 
band's mortgage,  his  sale  of  equity  of  redemption  without  her  joinder  did  not 
revive  her  right  to  dower;  Jewett  v.  Feldheiser,  68  Ohio  St.  623,  67  N.  E.  1072, 
holding  that  sale  under  creditors'  judgment  against  husband  did  not  bar  dower. 
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although  there  was  also  judgment  in  favor  of  mortgagees  to  whom  she  had  re- 
leased dower;  Carter  v.  Goodwin,  3  Ohio  St.  75,  holding  that  satisfaction  by  vendee 
of  land  of  purchase-money  mortgage  previously  executed  by  vendor  and  wife  did 
not  bar  her  right  of  dower. 

Cited  in  reference  notes  in  34  A.  D.  418 ;  56  A.  D.  282, — on  when  right  of  dower 
barred  by  joining  in  mortgage;  84  A.  D.  50,  on  bar  of  dower  by  sale  of  land 
under  judgment  to  satisfy  noortgage  against  husband,  in  which  wife  joined  and 
released  dower. 

Cited  in  note  in  5  A.  D.  234,  on  wife's  right  of  dower  where  mortgage  is  paid 
in  lifetime  of  mortgagor. 

51  AM.  DEC.  412,  KNABB*S  APPEAL,   10  PA.   1S«. 
liequisices  and  sufficiency  of  mechanics'  lien. 

Cited  in  American  Car  &  Foundry. Co.  v.  Alexandria  Water  Co.  216  Pa.  520, 
64  Atl.  683,  overruling  objection  that  mechanics'  lien  did  not  allege  that  material 
were  furnished  in  accordance  with  specifications,  where  it  alleged  that  they  were 
furnished  under  contract;  Waters  v.  Goldberg,  124  App.  Div.  511,  108  N.  Y.  Supp. 
992,  upholding  notice  of  lien  for  work  done  by  partners  which  failed  to  allege 
copartnership;  Keel  v.  Rlioads,  34  Pa.  Co.  Ct.  159,  denyfng  sufficiency  of  sub- 
contractor's parol  notice  of  intention  to  file  lien,  given  to  owner,  who  answered: 
**Go  ahead." 

Cited  in  reference  notes  in  1  A.  S.  R.  483,  on  what  certificate  of  mechanics* 
lien  must  state;  64  A.  D.  079,  as  to  when  mechanics'  lien  certificate  is  sufficiently 
definite. 

—  As  to  kind,  amount  and  price  of  work  or  materials,  generally. 
Cited  in  Grant  v.  Cumberland  Valley  Cement  Co.  68  W.  Va.  162,  52  S.  E.  36, 

upholding  account  of  work  done  for  which  mechanics'  lien  was  claimed,  which 
showed  kind,  amount,  and  price  of  work;  Great  Southern  Fireproof  Hotel  Co.  v. 
Jones,  116  Fed.  793,  upholding  affidavit  of  amount  of  materials  furnished,  which 
incorporated  copy  of  contract  showing  price;  Ford  v.  Springer  Land  Asso.  8 
N.  M.  37,  41  Pac.  541,  upholding  notice  of  lien  showing  time,  terms,  and  condition^t 
of  contract  by  incorporation  therein  of  copy  of  contract;  Rush  v.  Able,  36  Phila. 
Leg.  Int.  337,  denying  sufficiency  of  portion  of  mechanics'  lien  relating  to  extra 
work  and  materials,  where  it  -failed  to  specify  kind,  quality,  amount,  and  time 
of  work  and  materials. 

—  Showing  kind,  etc.,  in  bill  of  particulars. 

Cited  in  Wethered  v.  Garrett,  7  Pa.  Co.  Ct.  529,  overruling  objection  that  claim 
did  not  show  kind  of  work  and  materials,  where  such  fact  was  shown  in  bill  of 
particulars  attached  to  claim;  Brown  v.  Myers,  29  W.  N.  C.  393,  on  sufficiency 
of  claim  to  which  is  annexed  bill  of  particulars  showing  essential  facts;  Schultz 
V.  Asay,  2  Pennyp.  411  (affirming  15  Phila.  268,  28  Phila.  Leg.  Int.  149,  10 
W.  N.  C.  33,  4  Walker- (Pa.)  419),  holding  that  bill  of  particulars  is  integral 
part  of  claim  and  must  be  read  with  it. 

—  As  to  time  of  furnishing  work  or  materials. 

Cited  in  Brown  v.  Erisman,  5  Luzerne  Leg.  Reg.  189,  holding  mechanics'  lien 
specifying  labor  and  materials  furnished  during  preceding  six  months,  sufficient 
as  to  time;  Calhoun  v.  Mahon,  14  Pa.  66,  upholding  claim  filed  Nov.  Q,  1847,  for 
bricks  furnished  within  previous  six  months,  of  which  last  were  fumi<hed  June 
3,  1847;  Este  v.  Pennsylvania  R.  Co.  13  Pa.  Dist.  R.  451,  30  Pa.  Co.  Ct.  209, 
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upholding  notice  of  lien  for  materials  showing  date  of  laat  delivery  by  reference 
to  exhibit  disclosing  such  date. 

—  Ajb  to  description  of  premises. 

Cited  inMcClintock  v.  Rush,  63  Pa.  203;  Kennedy  v.  House,  41  Pa.  39,  80 
A.  D.  594, — holding  that  description  of  building  in  mechanic's  lien  is  sufficient 
if  it  identifies  the  building;  Kezartee  v.  Marks,  15  Or.  629,  16  Pac.  407;  Cary 
Hardware  Co.  v.  MeCarty,  10  Colo.  App.  200,  50  Pac.  744, — holding  description  in 
mechanic's  lien  statement  sufficient  where  it  enables  one  acquainted  with  lo- 
cality to  identify  the  premises;  Union  Lumber  Co.  v.  Simon,  150  Cal.  751,  89 
Pac.  1077,  holding  description  sufficient  as  against  lienee  to  support  mechanic's 
lien,  if  it  identifies  property  by  reference  to  facts;  Holland  ▼.  Garland,  13  Phi  la. 
544,  35  Phila.  Leg.  Int.  324,  upholding  description  of  building  as  dwelling  house 
of  two  stories  and  specified  dimensions,  occupying  lot  of  stated  number  on 
specified  plat,  and  constructed  by  named  person;  Hassenfus  v.  Philadelphia  Pack- 
ing k  Provision  Co.  15  Pa.  Co.  Ct.  650,  4  Pa.  Dist.  R.  57,  on  sufficiency  or  des- 
cription of  premises  in  mechanic's  lien. 

Cited  in  reference  notes  in  36  A.  S.  R.  156,  on  sufficiency  of  description  of  prop- 
erty in  notice  of  claim  of  mechanics'  lien. 

Cited  in  notes  in  14  A.  D.  694,  on  sufficiency  of  description  of  location  of  build- 
ing in  mechanic's  lien;  47  A.  D.  401,  on  description  in  mechanics'  lien  certificate. 

—  iks  to  name  of  owner  of  building. 

Cited  in  McCay's  Appeal,  37  Pa.  125,  holding  that  claim  for  work  done  under 
agreement  with  contractor  must  show  name  of  owner  of  building;  Barclay's  Ap- 
peal, 11  W.  N.  C.  359;  Fox  v.  Ketterlinus,  10  W.  N.  C.  506,— on  necessity  that 
mechanic's  claim  show  name  of  owner  of  building;  Bristol  v.  Golden,  8  Luzerne 
Leg.  Reg.  207,  on  propriety  of  naming,  in  lien,  owner  of  building  to  whom  ma- 
terials were  furnished  and  who  lias  since  died ;  Stott  v.  Irwin,  2  Chester  Co.  Rep. 
137,  holding  that  omission  of  middle  initial  of  defendant's  name,  in  mechanic's 
lien,  postponed  it  as  against  lien  giving  correct  name. 

—  As  to  name  of  contractor. 

Cited  in  Stevenson  v.  Dick,  13  Phila.  132,  36  Phila.  Leg.  Int.  470,  holding  that 
mechanic's  claim  need  set  out  name  of  contractor  only  where  claimant's  contract 
was  made  with  him;  Ryman  v.  Wolf,  5  Kulp,  475,  holding  that,  if  it  does  not 
appear  that  there  was  contractor  other  than  owner,  claim  need  not  set  out  name 
of  contractor;  Ryman  v.  Wolf,  6  Kulp,  325,  holding  that,  where  husband  orders 
materials  as  agent  of  wife,  lien  need  not  name  him  as  contractor;  Ward  v. 
Black,  7  Phila.  342,  27  Phila.  Leg.  Int.  100,  denying  sufficiency  of  lien  stating 
that  wife  owned  premises  and  that  materials  were  charged  against  husband, 
but  not  showing  that  wife  contracted  debt  or  that  husband  was  contractor. 

Who  may  raise  objection  or  intervene  in  cases  of  meclianics'  liens. 

Cited  in  Re  Wells,  2  Del.  Co.  Rep.  172,  holding  that  formal  defects  in  mechanic's 
claim  may  be  objected  to  by  any  person  interested;  Kimes  v.  Walt,  11  Lane.  L. 
Rev.  271,  holding  that  contractor  having  good  defense  to  lien  cannot  move  to  strike 
out  default  judgment  thereon  against  owner  of  building. 

Distinguished  in  Watts  v.  Eckels,  26  Pa.  Co.  Ct.  439,  11  Pa.  Dist.  R.  570, 
holding  that  on  sci.  fa.  aur  mechanic's  lien  person  interested  in  proceeds  of 
sale  of  liened  property  cannot  intervene  before  judgment. 
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51  AM.  DEO.  478,  BUGHT  T.  SOHENCK,  10  PA.  285. 
Power  of  grantor  to  affect  title  after  delivery  of  deed. 

Cited  in  reference  note  in  84  A.  D.  564,  on  grantor's  subsequent  acts  as  af- 
fecting title  under  deed  acknowledged,  executed,  and  delivered. 
Formal  sufficiency  of  <»nyeyaiio68. 

Cited  in  Olcott  ▼.  Gabert,  86  Tex.  121,  23  8.  W.  985,  holding  that  conveyance  to 
named  bishop  in  trust  for  church,  to  hold  to  himself  and  assigns,  gave  him  legal 
estate  which  he  had  power  to  oonv^;  First  Nat.  Bank  t.  Holmes,  85  Pa.  231,  4 
W.  N.  C.  449,  34  Phila.  Leg.  Int.  408;  Rendlemann  v.  Willard,  15  Mo.  App.  375,— 
holding  that  deed  of  assignment  vests  interests  in  creditors  as  soon  as  it  is  re- 
corded, whether  assignee  accepts  or  not.  * 
Recital  in  tax  deed  as  evidence. 

Cited  in  Coxe  v.  Deringer,  82  Pa.  236,  3  W.  N.  C.  97,  33  Phila.  Leg.  Int.  874* 
holding  tax  deed  reciting  sale  sufficient  evidence  of  sale,  in  absence  of  counter- 
vailing proof. 
Presumption  of  acceptance  of  deed. 

Cited  in  reference  note  in  84  A.  D.  564,  on  grantee's  presumptive  acceptance 
of  deed. 

Presumption  as  to  delivery  of  instrument. 

Cited  in  Smith  v.  Hawthorn,  22  Pa.  Co.  Ct.  519,  holding  that,  where  assign- 
medt  of  insurance  policy  was  attested  as  to  sealing  and  delivery,  prima  facie  case 
of  delivery  was  made  out. 

—  Of  mortgage. 

Distinguished  in  Pennsylvania  Co.  v.  Dovey,  64  Pa.  260,  27  Phila.  Leg.  lot 
126,  holding  that,  where  mortgage  was  defectively  executed,  presumption  of  de- 
livery and  acceptance  did  not  arise. 

—  Of  deed  generally. 

Cited  in  Ingles  v.  Ingles,  150  Pa.  397,  30  W.  N.  C.  490,  24  Atl.  677,  holding 
proof  of  signing,  attesting,  acknowledging,  and  recording  of  deed,  prima  facie  evi- 
dence of  delivery;  Schurtz  v.  Colvin,  55  Ohio  St.  274,  45  N.  E.  527,  holding  that, 
where  deed  is  found  in  grantee's  hands,  delivery  and  acceptance  are  presimied; 
Diehl  V.  Emig,  65  Pa.  320,  2  Legal  Gaz.  219,  holding  proof  of  grantor's  produc- 
tion of  deed  bearing  signature  of  himself  and  witness,  and  acknowledgment  before 
magistrate,  sufficient  to  establish  prima  facie  case  of  execution,  including  delivery, 
of  deed  thereafter  lost;  Painter  v.  Campbell,  207  Pa.  189,  56  Atl.  409,  on  necessity 
for  explicit  proof  of  nondelivery  of  deed. 

Cited  in  reference  note  in  58  A.  D.  617,  as  to  when  delivery  of  deeds  may  be  in- 
ferred. 

Distinguished  in  Critchfleld  v.  Critchfield,  24  Pa.  100,  holding  proof  of  exe- 
cution of  deed  retained  by  grantor,  who  declared  that  he  had  given  the  land  to  his 
son,  the  grantee,  insufficient  to  establish  delivery. 

—  From  recording  of  deed. 

Cited  in  Harvey  v.  Jones,  1  Disney  (Ohio)  65,  holding  record  of  deed  only 
prima  facie  evidence  of  delivery;  Napier  v.  Elliott,  146  Ala.  213,  119  A.  S.  R.  17, 
40  So.  752,  holding  registration  of  deed  not  conclusive  evidence  of  delivery. 

Cited  in  reference  notes  in  64  A.  D.  647,  on  recording  deed  as  prima  facie 
evidence  of  delivery;  67  A.  D.  270,  on  recording  deed  as  proof  of  delivery. 

Cited  in  note  in  5  L.K.A.  121,  on  registration  as  evidence  of  delivery  of  deed. 

Distinguished  in  Boardman  v.  Dean,  34  Pa.  252,  holding  presumption  of  delivery 
from  registration  of  deed  rebuttable  as  against  mala  fide  purchaser  from  grantee. 
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Sufficiency  of  delivery  of  deeds,  etc. 

Cited  in  Bogie  v.  Bogie,  35  Wis.  659,  holding  that  there  was  sufficient  delivery 
where  parties  simultaneously  executed  deed  and  return  mortgage  drawn  by  mag- 
istrate who  executed  certificate  of  acknowledgment  and  handed  to  each  the  instru- 
ment running  to  him;  Kerr's  Estate,  15  Lane.  L.  Rev.  409,  on  sufficiency  of  de- 
livery of  deed  of  land  purchased  by  donor,  where  vendor,  at  donor's  request,  made 
deed  running  to  donee  and  delivered  it  to  donor. 

Cited  in  reference  note  in  66  A.  D.  442,  on  what  is  sufficient  delivery  of  deed. 

Cited  in  notes  in  8  E.  R.  C.  597,  on  sufficiency  of  delivery  of  deed ;  53  A.  S.  R. 
641,  on  persons  by  and  to  whom  deed  may  be  delivered;  53  A.  S.  R.  545,  on  inten- 
tion and  acceptance  on  delivery  of  deed;  12  L.R.A.  172,  on  necessity  of  manual 
delivery  of  deed  to  transfer  title. 

Distinguished  in  Cameron  v.  Gray,  202  Pa.  566,  52  Atl.  132,  denying  sufficiency 
of  delivery  of  deed  executed  in  last  illness  by  grantor  who  retained  possession  of  it, 
although  informed  that  delivery  was  necessary;  Donnelly  v.  Rafferty,  172  Pa.  587, 
33  Atl.  764,  holding  that  where  attorney  of  parties  agreeing  to  execute  deed  gave 
it  to  notary,  who  procured  signatures,  etc.,  of  part  of  them  and  delivered  it  to 
attorney,  deed  did  not  show  delivery  as  to  signing  parties. 

—  By  recording. 

Cited  in  McCurdy's  Appeal,  65  Pa.  290,  27  Phila.  Leg.  Int.  244,  2  Legal  Gaz. 
226,  holding  corporate  trust  mortgage  sufficiently  delivered  where  cluly  executed, 
acknowledged,  recorded,  and  acted  on  as  valid,  though  never  in  manual  possession 
of  trustee;  Eckert  v.  Lewis,  4  Phila.  422,  18  Phila.  Leg.  Int.  4,  holding  that,  where 
deed  was  executed  on  third  of  month  and  delivered  to  grantee  and  recorded  on 
seventeenth,  legal  delivery  occurred  on  seventeenth. 

Cited  in  reference  note  in  31  A.  S.  R.  918,  on  delivery  of  deeds  by  recording. 

Cited  in  note  in  53  A.  S.  R.  548,  on  recording  deed  as  delivery. 
*-To  tbird  person. 

Cited  in  Linton  v.  Brown,  20  Fed.  455,  upholding  deed  declaring  trust  of  grant- 
or's lands,  where  it  was  delivered  to  third  person,  who  recorded  it  after  grantor's 
death;  McCalla  v.  Bane,  45  Fed.  828,  upholding  delivery  of  deed  in  escrow  to  be 
delivered  to  **the  parties"  after  death  of  grantor,  who  expressed  his  wish  that 
they  should  not  be  recorded  until  after  his  death;  Arnegaard  v.  Arnegaard,  7  N<. 
D.  475,  41  L.R.A.  258,  75  N.  W.  797,  holding  that  grantor  delivering  deed  to  third 
person  with  intention  to  part  with  control,  and  with  instructions  to  record  it 
after  his  death,  could  not  devest  title  of  grantees  by  afterward  getting  posses- 
sion of  deed;  Piper's  Estate,  11  Phila.  141,  33  Phila.  Leg.  Int.  228,  upholding  as- 
signment of  mortgage  left  with  third  person,  although  subsequently  found  among 
assignor's  papers  after  his  death;  Stinger  ▼.  Com.  26  Pa.  422,  holding  deed  given 
to  third  person,  to  be  handed  over  to  grantee  on  his  request,  sufficiently  delivered, 
although  found  in  deceased  grantor's  papers;  Kyte  v.  Kyte,  8  Kulp,  1,  holding 
that,  where  nominal  grantee  acquiesces  in  beneficial  grantee's  possession  of  deed 
and  thereafter  makes  deed  to  him,  manual  delivery  to  former  is  unnecessary; 
Indiana  Trust  Co.  v.  Byram,  36  Ind.  App.  6,  72  N.  E.  670,  73  N.  E.  1094,  on  suffi- 
ciency of  delivery  of  mortgage  to  mortgagee's  agent,  who  was  also  mortgagor's 
attorney. 

Cited  in  reference  note  in  fi3  A.  D.  525,  on  delivery  of  writing  as  escrow. 

Cited  in  notes  in  12  L.R.A.  175,  on  delivery  of  deed  in  escrow;  54  L.R.A.  866, 
on  delivery  of  deed  to  person  previously  authorized  or  designated  by  grantee. 
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£ffect  of  ffrantee*8  possession  of  escrow  before  happening  of  contingency 
or  performance  of  condition. 

Cited  in  Landon  v.  Brown,  160  Pa.  538,  28  Ail.  921,  holding  title  of  grantee  in 
escrow  obtaining  deed  before  performance  of  condition,  voidable  only;  Booth  v. 
Williams,  11  Phila.  266,  33  Phila.  Leg.  Int.  128,  2  W.  N.  C.  504,  holding  that, 
where  mortgage  was  assigned  in  escrow,  wrongful  delivery  thereof  to  asAignee 
gave  her  title  that  was  voidable  only. 

Cited  in  reference  note  in  59  A.  S.  R.  391,  on  fraudnlent  delivery  of  deed  held 
in  escrow. 
—  On  rights  of  grantee*s  transferee. 

Cited  in  McConnell  v.  Rowland,  48  W.  Va.  276,  37  S.  E.  586;  Hubbard  v.  Gree- 
ley, 84  Me.  340,  17  L.R.A.  511,  24  Atl.  799,— holding  that  bona  fide  purchaser 
from  grantee  in  escrow,  who  wrongfully  obtained  and  recorded  deed,  obtains  good 
title  as  against  grantor  and  his  subsequent  grantees;  Clark  v.  Harper,  215  111.  24, 
74  N.  E.  61.  holding  grantor  delivering  deed  to  grantee  or  his  agent  on  condition, 
estopped  to  contest  it  as  against  innocent  third  person  misled  by  grantee's  use  of 
deed  in  violation  of  condition ;  Canisi  v.  Savary,  6  App.  D.  C.  330,  holding  grantor 
placing  contingent  deed  in  safety  deposit  box  to  which  grantee  had  access,  es- 
topped to  deny  it  as  against  mortgagee  of  grantee,  who  abstracted  it  before  hap- 
l)ening  of  contingency;  Haven  v.  Kramer,  41  Iowa,  382,  holding  grantor  in  escrow 
delivered  by  depositary  in  violation  of  instructions,  estopped  to  assert  title  agaiu»t 
bona  fide  purchaser  from  grantee;  Dempwolf  v.  Greybill,  213  Pa  163,  63  AtL 
645,  holding  that  purchaser  for  value  may  act  on  faith  that  his  grantor's  deed 
was  signed,  sealed,  acknowledged,  and  delivered  in  accordance  with  its  purport; 
Breneman  v.  Mayer,  24  Tex.  Civ.  App.  164,  58  S.  W.  725,  holding  inefiicacy  of  dectl 
reserving  vendor's  lien  to  convey  title,  no  defense  to  purchase-money  notes  in  hands 
of  bona  fide  transferee;  Chicago,  I.  &  E.  R.  Co.  v.  Linn,  30  Ind.  App.  88,  65  N.  E, 
552,  holding  conditional  deed  obtained  through  misrepresentations  from  depositary 
by  grantee,  ineffectual,  where  condition  was  not  performed  as  to  third  person 
taking  with  notice;  Schurz  v.  Colvin,  55  Ohio  St.  274,  45  N.  E.  527,  upholding 
lien  of  bona  fide  mortgagee  of  grantee  in  escrow,  who  fraudulently  got  possession 
of  deed  without  complying  with  condition  for  payment  of  purchase  money;  Bailey 
V.  Crim,  9  Biss.  95,  Fed.  Cas.  No.  734,  upholding  lien  of  bona  fide  mortgagee  of 
grantee  whose  deed  was  delivered  in  escrow  and  recorded  by  depositary  without 
grantor's  knowledge. 

Cited  in  reference  notes  in  65  A.  D.  324,  on  validity  in  hands  of  innooent  pur- 
chaser of  deed  delivered  by  one  with  whom  it  had  been  left  in  escrow  before  per- 
formance of  conditions;  76  A.  D.  188,  on  rights  of  innocent  purchasers  for  value. 

Cited  in  notes  in  17  L.R.A.  512,  on  efifect  of  delivery  in  escrow  as  to  bona  fide 
purchaser  from  grantee  who  has  wrongfully  obtained  and  recorded  the  deed;  28 
A.  D.  688,  on  title  acquired  by  bona  fide  purchaser  from  fraudulent  purchaser. 

Distinguished  in  Allen  v.  Ayer,  26  Or.  589,  39  Fac  1,  holding  that  bona  fide 
purchaser  from  grantee  who  never  took  possession,  under  deed  delivered  to  gran- 
tee by  broker  without  grantor's  consent,  took  no  title. 

Criticized  in  Harkreader  v.  Clayton,  56  Miss.  383,  31  A.  R.  369,  holding  that, 
where  grantee  in  escrow  secured  possession  of  deed  without  performing  condition 
for  payment  of  purchase  money,  his  purchaser  could  not  set  up  bona  fides  of  his 
purchase  against  heirs  of  original  grantor. 
liiabllity  as  between  Innocent  persons. 

Cited  in  Stranahan  Bros.  Catering  Co.  v.  Coit,  55  Ohio  St.  398,  4  L.R.A.(N.S.) 
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506,  45  N.  £.  634^  on  rule  that  of  two  innocent  persons  one  making  loss  possible 
must  suffer. 

51  AM.  DEC.  486,  FRALEY  ▼.  BISPHAM,  10  PA.  320. 
Wa«  ranty  on  sale  of  fi^oods. 

Cited  in  Shisler  v.  Baxter,  109  Pa.  443,  58  A.  R.  738,  42  Phila.  Leg.  Int.  405, 
holding  that  mere  representations  of  quality  of  article  sold  do  not  constitute 
express  warranty,  in  absence  of  fraud;  Benhead  v.  Scott,  1  Phila.  84,  7  Phila.  T-.eg. 
Int.  150,  holding  mere  naked  affirmation  not  an  express  warranty. 

Cited  in  reference  note  in  58  A.  D.  678,  on  yendor's  liability  in  sale  by  sample. 

—  Implied  warranty,  generally. 

Cited  in  Carson  v.  Baillie,  19  Pa.  375,  57  A.  D.  659,  denying  right  of  purchaser 
of  "lard  grease"  to  sue  on  implied  warranty  of  character  of  article,  where  he 
bought  on  faith  of  his  own '  inspection. 

Cited  in  reference  notes  in  55  A.  D.  329;  73  A.  J>.  268, — on  warranty  implied 
from  sales  by  sample. 

Cited  in  notes  in  6  A.  D.  114,  on  implied  warranties;  54  A.  D.  145,  on  implied 
warranty  in  sale  by  sample;  70  L.K.A.  660,  661,  on  nature  and  extent  of  warran- 
ty on  sale  of  goods  by  sample. 

—  Implied  warranty  of  quality. 

Cited  in  Whitaker  v.  Eastwick,  31  Phila.  Leg.  Int.  1'65,  2  Legal  Chron.  166,  hold- 
ing that  there  is  implied  warranty  of  title  and  generally  of  species  in  sale,  but  not 
of  quality;  Whitaker  v.  Eastwick,  75  Pa.  329,  2  Legal  Chron.  166,  6  Legal  Gaz. 
221 ;  Matthews  v.  Hartson,  3  Pittsb.  86, — holding  that  vendor  of  chattels  does  not 
Impliedly  warrant  their  quality;  Boyd  v.  Wilson,  83  Pa.  319,  24  A.  R.  170,  3 
W.  N:  C.  521,  34  Phila.  Leg.  Int.  106;  Selser  v.  Roberts,  105  Pa.  242;  Hoffner  v. 
Logan  Square  Bldg.  &  L.  Asso.  41  Phila.  Leg.  Int.  450, — holding  that  sale  by  sam- 
ple without  fraud  or  other  act  fixing  sample  as  standard  does  not  imply  war- 
ranty of  quality;  Howland  Pulp  Co.  v.  Jessup  &  M.  Paper  Co.  26  Pa.  Co.  Ct. 
159,  10  Pa.  Dist.  R.  623,  holding  that  fact  that  wood  pulp  was  "billed  at  85.3 
per  cent  air-dry  test"  did  not  create  warranty  of  quality;  Gunther  v.  Atwell,  19 
Hd.  157,  holding  that  sale  of  "heavy  Clarksville  tobacco"  did  not  imply  warranty 
of  quality;  Diebold  Safe  &  Lock  Co.  v.  Huston,  55  Kan.  104,  28  L.R.A.  53,  30 
Pac.  1035,  holding  that  words  "fireproof  safe"  in  contract  of  sale  thereof  did  not 
imply  warranty  of  quality;  Moore  v.  McKinlay,  5  Cal.  471,  denying  that  in  sale  of 
seeds  there  was  implied  warranty  that  they  would  germinate,  especially  where 
vendee  refused  to  inspect  them;  Fox  v.  Paynter,  1  W.  N.  C.  373,  holding  buyer  of 
coal  represented  to  be  of  best  quality  mined  in  Schuylkill  region,  not  entitled,  in 
suit  for  price,  to  complain  of  quality,  where  he  bought  without  inspection: 
Louis  Werner  Saw  Mill  Co.  v.  Ferree,  201  Pa.  405,  50  Atl.  924,  holding  that 
buyer  accepting,  without  complaint,  quantity  and  grade  of  goods  to  be  furnished 
at  agreed  price,  must  pay,  although  quality  is  inferior. 

Cited  in  notes  in  23  E.  R.  C.  462,  464,  on  implied  warranty  of  quality  on  sale  of 
chattel;  102  A.  S.  R.  613,  on  implied  warranty  of  quality  on  sale  of  goods  by 
sample. 
General  characteristics  of  account  stated. 

Cited  in  notes  in  62  A.  D.  86,  on  definition  and  elements  of  account  stated; 
27  L.R.A.  817,  on  eH'ect  of  refusal  to  pay  on  existence  of  accounts  stated. 
Admissibility  of  notice  or  letter  In  favor  of  writer. 

Cited  in  Bush  v.  Ferry,  7  Pliila.  ioo,  27  Phila.  Leg.  Int.  140,  holding  notice  con- 
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taining  matter  foreign  to  its  professed  object,  and  calculated  to  prejudice  ad- 
dressee, inadmissible  in  favor  of  writer;  Dempsey  v.  Dobson,  174  Pa.  122,  52 
A.  S.  R.  816,  32  L.R.A.  761,  34  Atl.  45^,  holding  unanswered  letter  containing 
argumentative  presentation  of  writer's  view  of  his  rights,  inadmissible  in  hie 
own  favor;  Allen  v.  Peters^  4  Phila.  78,  17  Phila.  Leg.  Int  205,  holding  that 
writer  of  unanswered  letter  may  introduce  it  in  evidence  to  show  demand  or  no- 
tice to  addressee. 

51  AM.  DEO.  488,  FISHER  T.  STRIOKIiER,  10  PA.  S48. 

Nature  and  effect  of  contract  affecting  property  after  pronUssor's  death. 

Cited  in  VogePs  Estate,  27  Pittsb.  L.  !f.  N.  S.  80,  holding  legatee  surrender- 
ing will  to  legatee  in  prior  will  of  testator,  on  latter's  promise  to  give,  at  his 
death,  his  estate  to  former,  not  entitled  to  probate  lost  will  on  latter*s  death 
without  compliance,  but  bound  to  resort  to  latter's  estate;  Russell  v.  Switzer,  63 
Ga.  711,  on  contract  that  property  of  family  shall  be  for  common  use  of  members 
and  shall,  on  death  of  two  of  them,  pass  to  third,  as  covenant  to  stand  seised  to 


Natural  love  and  affection  as  consideration. 

Cited  in  Taylor  v.  Mitchell,  87  Pa.  518,  30  A.  R.  383,  6  W.  N.  C.  378,  36  Phila. 
Leg.  Int.  07,  on  necessity  for  recital  of  consideration  of  natural  love  and  affection 
in  contract  between  persons  whose  relationship  renders  it  obvious. 

51  AM.  DEC.  489,  COM.  ▼.  STAUFFER,  10  PA.  S50. 
Validity  and  effect  of  condition  or  limitation  in  deed  or  will. 

Cited  in  Bennett  v.  Vinton  Lumber  Co.  28  Pa.  Super.  Ct.  405,  holding  that, 
where  purchaser  of  standing  timber  undertakes  to  cut  it  by  specified  date,  the 
portion  remaining  uncut  at  such  date  reverts  to  grantor. 
—  In  restraint  of  marriage. 

Cited  in  Vaughn  v:  Lovejoy,  34  Ala.  437,  upholding  condition  or  limitation  in 
restraint  of  marriage  annexed  to  devise  by  husband ;  Dumey  v.  Schoeffler,  24  Mo. 
170,  60  A.  D.  422,  upholding  condition  in  devise  to  wife  to  be  void  if  she  re- 
married; Lancaster  v.  Flowers,  108  Pa.  614,  48  Atl.  806,  23  Pa.  Co.  Ct  613,  9 
Pa.  Dist.  R.  241,  upholding  condition  in  devise  to  wife,  in  form  of  devise  over  if 
she  should  remarry;  Schaeffer  v.  Messersmith,  10  Pa.  Co.  Ct.  366,  on  validity  of 
condition  in  restraint  of  marriage  annexed  to  devise  by  husband;  Hogan  v.  Curtin, 
88  N.  Y.  162,  42  A.  R.  244,  upholding  condition  that  legacy  to  daughter  should 
be  inoperative  if  she  should  marry  without  consent,  where  it  was  not  purely 
personal,  sale  of  realty  being  necessary  to  pay  it;  Kennedy  v.  Alexander,  21  App. 
D.  C.  424,  denying  validity  of  provision  in  devise  and  bequest  to  daughter  in  fee, 
that  she  should  hold  only  so  long  as  she  remained  unmarried;  Wolverton  v. 
Haupt,  3  Walk.  (Pa.)  46,  2  Chester  Co.  Rep.  308,  upholding  habendum  of  deed 
of  land  to  wife,  by  which  she  was  to  hold  so  long  as  she  bore  grantor's  name,  al- 
though in  premises  it  was  granted  to  her,  her  heirs,  etc.;  Kromer's  Estate,  22 
Pa.  Co.  Ct.  327,  upholding  provision  in  will  giving  to  widow  life  estate  in  testa- 
tor's property,  that,  if  she  should  remarry,  her  rights  should  be  determined  by 
intestate  laws;  Little  v.  Birdwell,  21  Tex.  507,  73  A.  D.  242,  upholding  limitation 
of  devise  of  life  estate  to  wife,  to  period  of  her  widowhood;  Clark  v.  Tennison, 
33  Md.  85,  upholding  limitation  in  devise  to  wife  so  long  as  she  should  remain 
testator's  widow;  Re  Fox,  1  Pearson  (Pa.)  437,  1  Legal  Gaz.  53,  holding  that 
where  house  was  devised  to  wife  during  period  she  remained  testator's  widow, 
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**aiid  after  her  death,"  etc.,  she  took  estate  during  widowhood  only;  Morton's 
Estate,  14  Pa.  Dist.  R.  121,  holding  that  bequest  of  income  of  sum  to  niece  for 
life,  or  so  long  as  she  should  remain  unmarried  created  valid  limitation; 
Bruch's  Estate,  6  North.  Co.  Rep.  183,  holding  that  bequest  of  annuity  to  per- 
son so  long  as  she  should  remain  unmarried  created  limitation  working  forfeiture 
on  her  marriage;  Hotz's  Estate,  3  Phila.  525,  16  Phila.  Leg.  Int.  389,  holding 
bequest  of  income  of  sum  to  woman  so  long  as  she  should  continue  wife  or  widow 
of  testator's  son,  not  in  restraint  of  marriage,  and  terminable  by  her  remarriage; 
McCul lough's  Appeal,  12  Pa.  197,  upholding  provision  giving  wife  support  and 
maintenance  off  testator's  land  so  long  as  she  should  remain  his  widow. 

Cited  in  reference  notes  in  69  A.  D.  427,  on  validity  of  conditions  in  restraint  of 
marriage;  73  A.  D.  250,  on  effect  of  conditions  in  will  in  restraint  of  marriage; 
53  A.  D.  112,  on  bequests  in  restraint  of  marriage. 

Cited  in  notes  in  38  A.  D.  158,  on  validity  of  devises  and  conditions  in  re- 
straint of  marriage;  1  L.R.A.  837,  on  (  Jitions  in  wills  in  restraint  of  marriage; 
4  A.  D.  116,  on  validity  of  devise  in  restraint  of  marriage;  2  L.R.A.(N.S.)  646,  on 
validity  of  legacy  in  restraint  of  marriage;  96  A.  S.  R.  216,  on  validity  of  re- 
strictions in  restraint  of  marriage. 

Distinguished  in  Hough's  Estate,  13  Phila.  279,  36  Phila.  Leg.  Int.  442,  7  W. 
N.  C.  559,  upholding  condition  against  remarriage  in  bequest  of  personalty  to 
widow,  where  there  was  bequest  over;  Holbrook's  Estate,  213  Pa.  93,  110  A.  S.  R. 
537,  2  L.R.A.(N.S.)  545,  62  Atl.  368,  5  A.  &  E.  Ann.  Cas.  137,  holding  that 
marriage  terminated  legacy  under  will  giving  it  for  life  **or  so  long  as  she  re- 
mains unmarried,"  with  gift  over  on  death  or  marriage;  Appleby  v.  Appleby,  100 
Minn.  408,  117  A.  S.  R.  709,  10  L.R.A.(N.S.)  590,  111  N.  W.  305,  2  A.  &  E. 
Ann.  Cas.  663,  upholding  provision  in  antenuptial  agreement  whereby  intended 
wife  undertook  to  secure  to  husband  certain  income  so  long  as  he  should  re- 
main  unmarried. 

Criticized  in  Langfelds'  Estate,  4  Pa.  Co.  Ct.  82,  18  Phila.  134,  44  Phila.  Leg. 
Int.  26,  upholding  provision  in  will  reducing  amount  of  income  given  to  widow  if 
she  should  remarry. 

Disapproved  in  Vaughn  v.  Lovejoy,  34  Ala.  437,  upholding  condition  or  limita- 
tion in  restraint  of  marriage  annexed  to  bequest  by  husband;  Dumey  v.  Schoeffler, 
24  Mo.  170,  69  A.  D.  422,  upholding  condition  in  bequest  to  wife  to  be  void  if  she 
remarried. 

51  AM.  DEC.  49S,  MUSSELMAX  ▼.  ESHLEMAX,   10  PA.  894. 
Sale  of  property  held  by  trustee,  executor,  or  pledgee. 

'  Cited  in  Dunda's  Estate,  18  Phila.  205,  44  Phila,  Leg.  Int.  284,  26  W.  N.  C.  481, 
upholding  sale  by  one  cestui  que  trust  to  another  in  which  trustees  were  apprais- 
ers, where  there  was  no  fraud  and  complaining  party  confirmed  sale. 

Cited  in  note  in  13  L.R.A.  494,  on  setting  aside  trustee's  sale. 
—  Purchase  by  the  fiduciary,  generally. 

Cited  in  Shelby  v.  Creighton,  65  Neb.  485,  101  A.  S.  R.  630,  91  N.  W.  369, 
holding  trustee's  purchase  of  trust  property,  voidable  only  and  subject  to  ratifica- 
tion or  repudiation  by  cestui  que  truht;  McGuirk  v.  Friel,  9  Del.  Co.  Rep.  22, 
holding  title  of  trustee  to  land  conveyed  to  him  by  one  who  purchased  at  his  sale 
and  for  his  benefit,  voidable  only;  Henninger  v.  Boyer,  10  Pa.  Co.  Ct.  506,  holding 
purchase  of  trust  property  by  third  person  in  interest  of  trustee,  voidable  only. 

Cited  in  reference  notes  in  57  A.  D.  168,  on  validity  of  purchase  by  administra- 
Am.  Dec.  Vol.  VII.— 59. 
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tor  at  his  own  sale;  67  A.  D.  136,  on  right  of  administrator  or  executor  to  pur- 
chase at  sale  of  decedent's  estate;  56  A.  D.  93,  on  whether  administrator  or  execu- 
tor may  purchase  property  of  estate  for  his  own  benefit. 

Cited  in  note  in  12  A.  D.  86,  on  executor's  right  to  become  purchaser  of  assets  of 
estate. 

—  Time  for  attacking  pnrcliase  by  fldnclary. 

Cited  in  Bland  v.  Fleeman,  58  Ark.  84,  23  S.  W.  4,  holding  that  heirs'  right  of 
notion  to  set  aside  administrator's  purchase  from  one  who  purchased  at  his  sale^ 
arose  when  they  were  apprised  of  his  purchase;  Morrell  v.  Trotter,  15  Phila.  201, 
:<9  Phila.  Leg.  Int.  256,  12  W.  N.  C.  143,  holding  that  time  during  which  pledgeor 
luay  set  aside  pledgee's  purchase  at  his  own  sale,  without  actual  fraud,  begins  to 
run  at  date  of  sale;  Hollinshead  v.  Whitaker,  16  Phila.  62,  40  Phila.  Leg.  Int  36, 
holding  same  as  to  trustee  buying,  without  fraud,  from  one  who  purchased  at  his 
Hale;  Taggart  v.  Reilly,  3  Phila.  196,  15  Phila.  Leg.  Int.  316,  holding  that  title  of 
bona  fide  grantee  of  one  who  as  executor  sold  the  land  and  afterward  took  con- 
veyance from  purchaser  cannot  be  attacked  after  delay  of  thirty-three  years; 
Church  V.  Winton,  196  Pa.  107,  46  Atl.  363,  holding  that  delay  of  twenty-one 
years  barred  right  of  cestui  que  trust  to  set  aside  trustee's  purchase  at  sale 
under  execution  on  judgment  recorded  by  trustee  against  cestui. 

51  AM.  DEC.  495,  FITCH'S  APPEAIj,  10  PA.  4«1. 

Proceeds  of  execution  sale. 

Cited  in  Meherin  v.  Saunders,  110  Cal.  463,  42  Pac.  966,  denying  right  of 
constable  to  impeach  return  as  to  amount  received  on  execution,  by  showing  that 
he  received  check  which  was  never  paid. 

—  Application  of  generally. 

Cited  in  Vanvalzal  v.  Croman,  1  Pa.  Dist.  R.  190,  11  Pa.  Co.  Ct.  44,  denying 
right  of  constable  to  levy  on  property  so  as  to  share  in  proceeds  of  sale  under 
prior  levy  by  sheriff;  Pearson's  Appeal,  2  Monoghan  (Pa.)  678,  on  sheriff's  right 
to  set  off  against  plaintiff's  claim  to  fund,  tatter's  promise  to  indemnify  him 
against  failure  to  appraise  exemption. 

—  Towards  expenses  incurred  by  lerylng. 

Cited  in  Graham  v.  McLean  &  B.  Mach.  Co.  1  Chester  Co.  Rep.  73,  7  Luzerne 
Leg.  Reg.  27,  35  Pila.  Leg.  Int.  70,  on  right  of  sheriff  to  charge  for  services  of 
watchman  to  guard  loose  tools  on  which  levy  was  made. 

Distinguished  in  Nodgick  v.  Volangowicz,  4  Kulp,  39,  upholding  right  of  sheriff 
to  claim  expenses  of  feeding  cattle  levied  on,  where  defendant  did  not  offer  to 
give  bond  and  retain  possession. 

51  AM.  DEC.  496,  KRAIJSE:  ▼.  DORRANCE,  10  PA.  462. 
liiability  of  collection  agency  for  misconduct  of  its  attorney. 

Cited  in  Bradstreet  v.  Everson,  72  Pa.  124,  13  A.  R.  665,  1  Luzerne  Leg.  Reg. 
738,  4  Legal  Gaz.  407,  holding  collection  agency  receiving  claim  and  remitting 
it  to  their  own  attorney,  liable  for  his  failure  to  return  funds  collected;  Morgan 
V.  Tener,  83  Pa.  305,  3  W.  N.  C.  398,  holding  collection  agency  sending  ckim  to 
their  attorney,  liable  for  its  loss  through  his  misconduct. 

Cited  in  reference  note  in  53  A.  D.  507,  on  liability  of  attorney  for  negligence. 
"When  statute  of  limitations  starts  to  run  against  fiduciary. 

Cited  in  notes  in  16  £.  R.  C.  350,  as  to  when  statute  of  limitation  runs  against 
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right  to  accounting  from  agent;  99  A.  D.  393,  on  lapse  of  time  as  bar  in  case  of 
express  trust.     • 

Distinguished  in  Zacharias  v.  Zacharias,  23  Pa.  452,  holding  that,  where  son  c^ 
deceased  who  had  money  belonging  to  another  living  in  his  family,  promised  to 
keep  it  for  such  other,  statute  of  limitations  began  to  run  at  time  of  promise. 

—  Attorney. 

Distinguished  in  Douglas  v.  Corry,  46  Ohio  St.  349,  16  A.  S.  R.  604,  21  N.  E. 
440,  holding  that  statute  of  limitations  begins  to  run  against  attorney  collecting 
money  without  fraud,  at  time  of  collection;  Campbell  v.  Boggs,  48  Pa.  524,  hold- 
ing that  in  case  of  attorney's  culpable  negligence  in  failing  to  notify  client  within 
reasonable  time  of  collection  of  money  statute  begins  to  run  against  him  from 
time  of  such  negligence. 

.51  AM.  DEC.  498^  FARMERS'  &  M.  BANK  ▼.  GALBRAITH,  10  PA.  490. 
Effect  of  execution  of  contract  of  sale  of  interest  In  land. 

Cited  in  Shontz  v.  Brown,  27  Pa.  123,  on  rule  that  after  conveyance  parties 
have  no  recourse  except  for  fraud  or  on  covenants  in  deed;  Davenport  v.  Whisler, 
46  Iowa,  287,  holding  that  after  acceptance  of  deed  grantee's  relief  from  defects 
or  encumbrances  depends  solely  on  covenants  for  title. 

—  On  right  to  recover  for  deficiency. 

Cited  in  Leopold  v.  Schneck,  4  Walk.  (Pa.)  290,  holding  that  after  execution 
of  contract  of  sale  of  timber  on  certain  tract  for  lump  sum  vendee  cannot  sue  for 
deficiency;  Hassel  v.  Denlinger,  24  Lane.  L.  Rev.  323,  holding  vendee  in  posses- 
sion imder  contract  for  sale  of  certain  number  of  acres  for  lump  sum,  not  en- 
titled, in  action  for  such  simi,  to  deduction  for  deficiency  of  li  per  cent; 
Coughenour  v.  Stauft,  77  Pa.  191,  holding  that  where  contract  of  sale  of  land 
is  executed  by  deed,  or  security  taken  for  purchase  money,  rule  is  not  to  open 
contract  for  deficiency  even  where  sale  is  by  the  acre;  Landreth  v.  Howell,  24 
Pa.  Super.  Ct.  210;  Brumbaugh  v.  Chapman,  46  Ohio  St.  368,  13  N.  fi.  684,— 
holding  that,  where  specific  tract  described  as  containing  certain  number  of 
acres  is  sold  at  certain  rate  per  acre,  grantee  cannot,  after  accepting  deed, 
recover  for  deficiency,  in  absence  of  covenant  as  to  number  of  acres;  Rodgers 
v.  Olshoffsky.  110  Pa.  147,  2  Atl.  44,  17  W.  N.  C.  264,  43  Phila.  Leg.  Int.  228, 
16  Pittsb.  L.  J.  N.  S.  465,  holding  that  grantee  accepting  deed  and  giving  bond 
for  payment  cannot,  in  absence  of  fraud,  have  deduction  for  deficiency  in  action 
on  bond ;  Baker  v.  Barley,  34  Pa.  Super.  Ct.  169,  denying  right  of  grantee,  after 
accepting  deed  of  23  acres,  to  open  judgment  for  purchase  money  in  order  to 
make  deduction  for  deficiency  on  ground  of  vendor's  representations  that  tract 
contained  30  acres. 

Cited  in  reference  notes  in  57  A.  D.  520;  62  A.  D.  665;  68  A.  D.  214, — on 
vendee's  right  to  relief  in  case  of  deficiency  in  quantity  of  land. 

51  AM.  DEC.  499,  COM.  v.  MOLTZ,   10  PA.  527. 
Operation  and  effect  of  statutes  of  limitation. 

Cited  in  reference  note  in  55  A.  D.  587,  on  binding  effect  of  statute  of  limi- 
tations in  equity  when  remedies  at  law  and  quity  are  concurrent. 
—  Against  fiduciary. 

Cited  in  Re  Oliver,  12  Pittsb.  L.  J.  N.  S.  456,  holding  defense  of  statute  of 
limitations  not  available  to  administrator  of  guardian,  in  ward's  action   for 
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amount  due  on  guardian's  account;  Barnes  v.  Maring,  23  IlL  App.  68,  on 
whether  administrator  stands  in  position  of  trustee  for  creditors  so  as  to  pre- 
vent operation  of  statute  of  limitations;  Eachus's  Estate,  2  Del.  Co.  Rep.  5, 
holding  that  ward's  release  of  guardian  cannot  be  inferred  from  lapse  of  time; 
Neers  Appeal,  9  Sadler  (Pa.)  76,  11  Atl.  636;  Gress's  Appeal,  14  Pa.  463,— on 
operation  of  statute  of  limitations  against  ward  and  in  favor  of  guardian;  Re 
Kleinhenz,  28  Pittsb.  L.  J.  N.  S.  306,  holding  that  statute  of  limitations  did 
not  begin  to  run  in  favor  of  trustee  in  resulting  trust  until  discovery  of  fraud 
by  cestui  que  trust. 

Cited  in  reference  notes  in  60  A.  D.  212;  64  A.  D.  636;  82  A.  D.  491.— on 
applicability  of  statute  of  limitations  to  trusts;  23  A.  S.  R.  481;  40  A.  S. 
R.  108, — on  limitations  of  actions  in  cases  of  express  trusts;  61  A.  D.  317,  on 
statute  of  limitations  as  bar  to  implied  but  not  to  express  trusts. 

Cited  in  note  in   16  £.  R.  C.  270,  on  when  cause  of  action  for  breach  of 
fiduciary  duty  barred. 
Requisites  of  acts  or  declarations  to  raise  estoppel.. 

Cited  in  Boggs  v.  Merced  Min.  Co.  14  Cal.  279;  Gull  River  Lumber  Co.  ▼. 
Keefe,  6  Dak.  100,  41  N.  W.  743;  Brant  v.  Virginia  Coal  &  I.  Co.  93  U.  S. 
326,  23  L.  ed.  927, — holding  that  for  application  of  rule  of  estoppel  there  must 
be  intended  deception,  or  gross  negligence  amounting  to  constructive  fraud; 
Farmers'  &  M.  Bank  v.  Farwell,  7  C.  C.  A.  391,  19  U.  S.  App.  266,  58  Fed. 
639,  holding  that  negligence  not  amounting  to  breach  of  duty  is  not  con- 
structive fraud  and  will  not  raise  estoppel;  Vanleer's  Appeal,  24  Pa.  224,  hold- 
ing that  estoppel  arises  where  it  would  be  fraud  for  one  to  impair  truth  or 
etlicacy  of  his  declarations  or  acts;  Meason  v.  Kaine,  67  Pa.  126,  3  Legal 
Gaz.  98,  remarking  that  estoppel  rests  on  principle  that  one  has  been  in- 
duced by  another  to  place  himself  in  position  from  which  it  would  be  fraud  in 
the  latter  to  shift  him;  Perrine  v.  Holcomb,  3  Luzerne  Leg.  Reg.  32,  holding 
that  requisites  of  estoppel  are  that  misrepresentation  or  silence  of  one  having 
knowledge  cause  another  without  knowledge,  to  act  to  his  injury;  Stewart  v. 
Parnell,  147  Pa.  523,  23  Atl.  838,  29  W.  N.  C.  537,  holding  that  party  alleging 
estoppel  in  pais  must  have  been  induced,  by  the  concealment,  to  act  so  as  to 
incur  prejudice  if  he  is  not  permitted  to  rely  on  estoppel;  Ayres  v.  VVattson, 
57  Pa.  360,  25  Phila.  Leg,  Int.  316,  holding  that  estoppel  in  equity  arises  from 
some  act  or  declaration  by  which  injury  to  another  is  effected  or  attempted; 
Davis  V.  Davis,  26  Cal.  23,  85  A.  D.  157,  holding  that  basic  principle  of  equitable 
estoppel  is  to  prevent  consequences  of  fraud. 

Cited  in  reference  notes  in  55  A.  D.  118;  80  A.  D.  172, — on  what  constitutes 
estoppel  in  pais;  68  A.  D.  603,  on  doctrines  of  equitable  estoppels;  52  A.  D. 
750,  on  estoppel  by  adraissidns,  representations,  silence,  or  conduct  generally; 
47  A.  S.  R.  480,  on  false  representation  as  raising  estoppel  in  pais. 

Distinguished  in  Henshaw  v.  Bissell,  18  Wall.  255,  21  L.  ed.  835,  holding  that 
for  application  of  rule  of  estoppel  there  must  be  intended  deception  or  gross 
negligence  amounting  to  constructive  fraud. 
—  As  to  interest  in  land. 

Cited  in  McAfferty  v.  Conover,  7  Ohio  St.  99,  70  A.  D.  57,  holding  that,  to 
raise  estoppel  in  pais  to  deny  boundary,  act  or  declaration  must  be  wilful; 
Thompson's  Appeal,  126  Pa.  367,  17  AtL  643,  on  care  to  be  observed  in  ap- 
plying doctrine  that  owner  of  real  property  may,  by  acts  in  pais,  preclude 
himself  from  asserting  title. 
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Cited  in  note  in  38  A.  R.  317,  on  mistake  as  defense  to  claim  of  estoppel  in 
regard  to  boundary  line. 

—  Necessity  that  act  or  declaration  be  directed  at  person  acting  thereon. 

Cited  in  Mecouch  v.  Loughery,  12  Phila.  4J6, '35  Phila.  Leg.  Int.  222,  holding 
that  to  raise  estoppel  declaration  must  be  made  to  the  person  who  acts  on  it, 
and  who,  after  exercise  of  due  diligence,  has  reason  to  rely  on  it;  Ream  v. 
Hamish,  45  Pa.  376,  holding  one  not  estopped  by  declarations  as  against 
person  who  was  not  one  to  whom  they  were  made,  and  who  did  not  rely  on 
them;  Morgan  v.  Spangler,  14  Ohio  St.  102,  holding  stranger  acting  on  faith 
in  another's  acts  or  declarations  not  entitled  to  claim  that  the  other  is 
estopped  to  assert  the  truth. 

—  Sufficiency  of  acts  or  declarations  to  raise  estoppel. 

Cited  in  Verrier  v.  Guillou,  14  Phila.  2,  37  Phila.  Leg.  Int.  50,  holding  obligee 
in  bond  not  denying  obligor's  claim  of  payments,  estopped  to  plead,  in  action 
on  bond,  statute  of  limitations  against  counterclaim  based  on  such  payments; 
Horn  V.  Cole,  51  N.  H.  287,  12  A.  R.  Ill,  6  Legal  Gaz.  49,  holding  owner 
representing  that  goods  were  owned  by  another,  in  order  to  avoid  attachment, 
estopped  to  show  untruth  of  representation  in  trover  for  attachment  of  goods 
as  belonging  to  such  other;  Miller  v.  Hampton,  37  Ala.  342,  holding  that 
giving,  by  defendant  in  detinue,  of  bond  that  does  not  recite  facts  showing 
possession  in  him,  not  estoppel  in  pais  against  him  to  deny  possession. 

—  As  to  interest  in  land. 

Cited  in  Chapman  v.  Chapman,  59  Pa.  214,  holding  one  led  by  silence  to  rest 
upon  his  title  and  to  make  improvements,  entitled  to  be  protected  by  estoppel; 
Miller's  Appeal,  84  Pa.  391,  4  W.  N.  C.  405,  34  Phila.  Leg.  Int.  348,  holding 
owner  of  land  inducing  another,  by  positive  act  but  in  ignorance  of  ownership, 
to  purchase  it  from  third  person  estopped  to  claim  it  as  against  purchaser; 
Beaupland  ▼.  McKeen,  28  Pa.  124,  70  A.  D.  115,  denying  right  of  one  encourag- 
ing another  to  buy  land  and  acting  as  his  agent  for  commission,  to  buy  up  and 
assert  superior  title;  Smith  v.  McNeal,  68  Pa.  164,  holding  that  one's  declara- 
tions that  land  was  owned  by  another  for  whom  he  was  agent  would  estop 
former  to  claim  logs  cut  therefrom;  Stevens  v.  Dennett,  51  N.  H.  324,  holding 
person  signing  deed  as  witness  without  disclosing  that  he  claimed  right  to 
use  well  on  land,  estopped  to  assert  such  right  against  purchaser;  Millingar  v. 
Sorg,  55  Pa.  215,  25  Phila.  Leg.  Int.  172,  holding  one  selling  and  pointing  out 
wrong  tract  of  land  and  afterwards  buying,  for  another,  a  tract,  but  getting 
the  one  he  should  have  pointed  out  on  his  sale,  estopped  to  claim  latter  tract; 
Johnson  v.  Byler,  38  Tex.  606,  holding  vendor  of  land  agreeing  to  take  Con- 
federate money  if  vendee  could  seV  therefor,  estopped  to  assert  vendor's  lien 
against  transferee  of  vendee  after  refusal  to  accept  such  money;  Diamond  Coal 
Co.  V.  Fisher,  19  Pa.  267,  holding  county  buying  land  sold  for  taxes  and  un- 
lawfully selling  for  further  taxes  before  end  of  first  period  of  redemption,  not 
entitled  to  rely  on  invalidity  of  second  sale;  Philadelphia  &  R.  Coal  &  I.  Co. 
V.  Taylor,  5  Legal  Gaz.  393,  1  Legal  Chron.  361,  holding  one  standing  by  and 
seeing  another  pay  former's  copartners  more  for  colliery  than  they  would 
without  easement  of  air  shaft,  estopped  to  deny  easement;  Retting  v.  Becker, 
11  Pa.  Super.  Ct.  395,  holding  judgment  creditor  representing  to  another  that 
debtor  held  land  free  from  debt,  estopped  to  assert  lien  as  against  such  other, 
who  made  loan  to  debtor;  Beardsley  v.  Foot,  14  Ohio  St.  414,  84  A.  D.  405, 
holding  one  assuring  prospective  purchaser  of  land  that  he  had  no  liens  thereon 
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estopped  to  assert  liens  after  purchase;  First  Nat  Bank  v.  Marsall  A  T. 
Bank,  28  C.  C.  A.  42,  54  U.  S.  App.  510,  83  Fed.  735,  holding  bank  failing  to 
disclose,  on  inquiry,  that  it  held  liens  on  person's  land,  not  estopped  to  asaert 
them  as  against  subsequent  mortgage  taken  by  another  bank  making  the  in- 
quiry; Reel  V.  Elder,  62  Pa.  308,  1  A.  R.  414,  26  Phila.  Leg.  Int.  345,  holding  wife 
whose  husband  procured  divorce  in  another  state,  not  estopped  to  claim  dower 
against  subsequent  purchaser  from  husband,  by  declarations  that  she  was 
married  to  another,  made  after  purchase. 
Requisites  of  proof  to  raise  estoppel. 

Cited  in  Hill  v.  Epley,  31  Pa.  331;  Bucher  ▼.  Meixell,  6  Pa.  Dist.  R.  375; 
Hawkins  v.  Oswald,  2  Woodw.  Dec.  395,^ — holding  that  facts  relied  on  to  raise 
estoppel  must  be  affirmatively  established;  Schwab  v.  Edge,  214  Pa.  602,  64 
Atl.  80,  holding  that,  to  establish  estoppel  affecting  interest  in  land,  evidence 
must  be  clear  and  unequivocal;  Hubs  v.  Jacobs,  210  Pa.  145,  59  Atl.  991, 
holding  that  no  estoppel  can  be  raised  from  inference  or  argument. 
Duty  and  liability  of  guardian  at  executor. 

Cited  in  Pennell's  Estate,  18  Phila.  75,  43  Phila.  Leg.  Int.  184,  18  W.  N. 
C.  198,  2  Pa.  Co.  Ct.  436,  holding  that  settlement  of  deceased  guardian's  estate 
by  his  executor  does  not  relieve  latter  from  duty  of  accounting  to  ward. 

Cited  in  note  in  51  A.  D.  529,  on  necessity  that  liability  of  executor  or  ad- 
ministrator be  fixed  before  action  on  bond. 

Conclusiveness  and  effect  of  oonftrmatlon  of  account  of  guardian  or 
executor. 

Cited  in  Com.  use  of  Sterner  v.  Dechant,  4  Kulp,  213,  holding  absolute 
confirmation  of  guardian's  account,  conclusive  on  all  parties;  Sergeant  v. 
Ewing,  30  Pa.  75,  holding  confirmation  of  report  of  auditor  appointed  to  settle 
executor's  account,  filed  on  petition  of  creditor  who  presented  no  claim,  not  bar 
to  action  by  creditor  against  executor  to  recover  claim  against  estate. 

hi  AM.  DEC.  50«,  HINDS  ▼.  SCOTT,  11  PA.  19. 
Validity  and  assallability  of  execution,  lery,  or  sale. 

Cited  in  Glass  v.  Gilbert,  58  Pa.  266,  holding  that  sale  under  lev.  fa.  on 
mortgage  could  not  be  collaterally  attacked  by  one  unconnected  with  mortgagor's* 
title. 

Distinguished  in  Frey  v.  Wurtzel,  1  Woodw.  Dec.  147,  holding  that  court  looks 
at  slight  irregularities  in  sale  under  levy  of  fi.  fa.,  in  case  of  gross  inadequacy 
of  price  paid. 

—  In  cases  of  dormant  Judgments,  generally. 

Cited  in  Crago  v.  Darte,  1  Pa.  Co.  Ct.  54,  holding  execution  on  dormant  judg- 
ment voidable  only;  Gillespie  v.  Switzer,  43  Neb.  772,  62  N.  W.  228,  holding 
execution  sale  under  dormant  judgment  voidable  only  and  not  subject  to  col- 
lateral attack;  Sloan  v.  Mc^fullen,  5  Pai  Dist.  R.  430,  denying  right  to  issue 
execution  on  judgment  after  expiration  of  statutory  period  of  duration  of  lien. 

—  Who  are  affected  by  statute  limiting  duration  of  Judgment  liens. 
Cited  in  Trego's  Estate,  1  Chester  Co.  Rep.  12;  McCahan  v.  Elliott,  103  Pa. 

634,  41  Phila.  Leg.  Int.  418, — holding  that  statute  limiting  time  of  lien  of  judg- 
ment does  not  apply  as  to  judgment  debtor;  Wolfskill's  Estate,  15  Lane.  L.  Rev. 
193,  on  same  rule;  Corastock  v.  Kilchenstein,  14  W.  N.  C.  388,  14  Pittsb.  L.  J. 
N.  S.  330,  holding  that  execution  on  dormant  judgment  may  be  set  aside  on  mo- 
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tion  of  defendant;  Sylvester  v.  DeWitt,  34  Pa.  Super.  Ct.  206,  holding  that  objec- 
tion to  testatum  fi.  fa.  on  dormant  judgment  cannot  be  raised  by  subsequent 
judgment  creditors,  under  statute  limiting  time  of  lien. 

Cited  in  reference  note  in  61  A.  D.  667,  on  limitation  of  judgment  liens. 

Cited  in  note  in  28  A.  D.  734,  on  inapplicability  to  debtor  or  his  heirs  or 
devisees  of  statute  limiting  judgment  lien. 
General  effect  of  execution  and  levy. 

Cited  in  Schwartz  v.  Banks,  13  Phila.  540,  34  Phila.  Leg.  Int.  260;  Kindig 
V.  Atkinson,  13  Phila.  642,  34  Phila.  Leg.  Int  196,— holding  that  levy  places 
property  in  custody  of  law  and  prevents  acquisition  of  superior  liens  by  subse- 
quent creditors;  Shearer  v.  Brinley,  76  Pa.  300,  31  Phila.  Leg.  Int.  252,  2  Legal 
Chron.  217,  holding  that  fl.  fa.,  levy,  and  condemnation  creates  lien  on  land 
and  places  it  in  custody  of  law  to  pay  debt. 

Cited  in  reference  notes  in  64  A.  D.  464,  on  judgment  and  execution  liens;  08 
A.  D.  187,  on  when  execution  becomes  lien;  99  A.  D.  271,  on  lien  as  incident  to 
levy  of  execution;  26  A.  D.  70,  on  lien  as  necessary  and  inseparable  incident  of 
seizure  on  execution. 
Conclusiveness  of  sheriff's  deed. 

Cited  in  Jackson  v.  Gun  ton,  26  Pa.  Super.  Ct.  203;  Cock  v.  Thornton,  108  Pa. 
637,  16  W.  N.  C.  117,  42  Phila.  Leg.  Int.  314,— holding  that  after  acknowledg- 
ment of  sheriff's  deed  title  cannot  be  collaterally  questioned,  except  for  fraud 
or  want  of  authority. 

Cited  in  reference  note  in  63  A.  D.  361,  on  effect  of  misrecital  of  judgment  in 
sheriff's  deed. 

Necessity  and  sufficiency  of  sheriff's  return. 

Cited  in  Gibson  v.  Winslow,  38  Pa.  49,  holding  that  sheriff's  omission  to 
make  return  did  not  invalidate  sale;  Wallace  v.  Scholl,  9  Pa.  Super.  Ct.  284, 
holding  that  return  of  writ  of  attachment  is  no  part  of  its  execution;  Kelly  v. 
Creen,  53  Pa.  302,  24  Phila.  Leg.  Int.  52,  holding  that  for  purposes  of  informa- 
tion to  court  sheriff's  deed  is  return;  Boyer  v.  Webber,  22  Pa.  Super.  Ct.  35, 
holding  record  showing  fact  of  sale,  acknowledgment  of  deed  to  purchaser  in 
open  court,  and  entry  in  sheriff's  deed  book,  sufficient  record  of  return. 

Cited  in  reference  notes  in  39  A.  S.  R.  87,  as  to  whether  sheriff's  deed  on 
execution  sale  is  invalidated  by  nonreturn  of  writ;  56  A.  D.  436;  63  A.  D.  361, — 
on   execution  purchaser's  title  as  affected  by  absence  of,  or  irregularities   in, 
return. 
Effect  of  making  of  return  on  sheriff's  liability. 

Cited  in  Weaver  v.  Lyon,  2  Sadler    (Pa.)    403,  5  Atl.  782,  on  rule  that  by 
return  or  making  deed,  sheriff  fixes  himself  for  price  of  bid. 
Presumptive  delivery  of  deeds. 

•Cited  in  reference  note  in  66  A.  D.  442,  on  presumption  of  delivery  from  pos- 
session of  deed. 

«1   AM.   DEO.   513,   CUMBERLAND   VALLEY  R.   CO.   ▼.   HUGHES,    11 

PA.   141. 
liiability  of  quasi  public  corporations  for  negligence. 

Cited  in  Worster  v.  Forty-Second  Street  &  G.  Street  Ferry  R.  Co.  50  N.  Y. 
203,  holding  street  railroad  company  liable  for  injury  to  horse,  resulting  from 
failure  to  repair  tracks;  Pennsylvania  &  O.  Canal  Co.  v.  Graham,  63  Pa.  290, 
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3  A.  R.  549,  holding  canal  company  maintaining  bridge  over  canal  in  obedience 
to  charter  provision,  liable  for  injury  to  traveler  on  highway  through  collapse  of 
bridge. 

Cited  in  reference  notes  in  90  A.  D.  56,  on  liability  of  railroad  company  main- 
taining structure  causing  injury  to  person  on  highway ;  67  A.  D.  327,  on  doctrines 
of  negligence  and  contributory  negligence  as  applied  to  railroad  companies: 
07  A.  D.  327,  on  duty  of  management  of  railroad  to  exercise  strictest  vigilance;  4 
A.  S.  R.  84,  on  liability  for  defects  in  roadbed;  61  A.  D.  641,  on  railroad  com- 
pany's liability  for  injury  to  another's  car  through  neglect  to  repair  track;  62 
A.  D.  270,  on  liability  of  passenger  carriers;  62  A.  D.  327,  on  passenger  carriers 
and  rule  governing  their  responsibility. 

Cited  in  note  in  8  A.  D.  442,  on  nonliability  of  quasi  public  corporations  for 
negligence  of  officers. 

51  AM.  DEC.  515,  COM.  USE  OF  STUB  v.  STUB,  11  PA.  150,  Reaffirmed 

on  later  appeal  In  28  Pa.  497. 
liiability  of  sureties  on  official  bonds. 

Cited  in  reference  note  in  63  A.  S.  K.  03,  on  liability  of  estate  of  deceased  sure- 
ty on  official  bond. 

Distinguished  in  Smith  v.  Com.  69  Pa.  320,  holding  ascertainment  of  sheriff's 
liability  for  escape  of  prisoner  held  under  writ  of  execution  not  prerequisite 
to  action  against  sureties  on  his  bond;  Com.  v.  Steigerwalt,  18  Lane.  L.  Rev.  301, 
holding  proceeding  against  detective  not  prerequisite  to  action  against  sureties 
on  his  official  bond. 
Liability  of  surety  on  bond  of  administrator,  guardian,  or  trustee. 

Cited  in  Harmon  v.  McDonald,  187  Mass.  578,  73  N.  E.  883,  3  A.  &  E.  Ann. 
Cas.  64,  holding  that  discharge  in  bankruptcy,  on  surety's  petition,  of  deceased 
administrator  who  had  appropriated  funds,  precluded  action  on  bond  against 
surety. 

Cited  in  reference  notes  in  67  A.  D.  364;  58  A.  D.  609;  82  A.  D.  554;  85  A. 
D.  131 ;  15  A.  S.  R.  547;  24  A.  S.  R.  300;  26  A.  S.  R.  824;  62  A.  S.  R.  742;  100 
A.  S.  R.  557;  105  A.  S.  R.  895, — on  liability  of  sureties  on  bonds  of  executor* 
and  administrators;  78  A.  D.  178.  on  liability  of  sureties  for  funds  received  by 
administrator  before  appointment;  73  A.  S.  R.  46,  on  liability  of  sureties  for 
administrator's  personal  debt;  72  A.  D.  317,  on  when  liability  of  sureties  on 
administrator's  bond  terminates;  85  A.  S.  R.  277,  on  what  duties  covered  by 
executor's  bond;  3  A.  S.  R.  531;  9  A.  S.  R.  r)98;  79  A.  S.  U.  675,— on  action  on 
guardian's  bond;  50  A.  S.  R.  542,  on  liability  of  sureties  for  misappropriation 
of  funds  by  guardian. 
—  Fixing  of  principars  liability  licforc  action. 

Cited  in  Kauffman  v.  Com.  5  Sadler  (Pa.)  385,  8  Atl.  600;  Com.  v.  Kean,  19 
Pa.  Super.  Ct.  570;  Com.  v.  Dill,  1  Phila.  556,  12  Phila.  Leg.  Int.  80;  Com.  v. 
Wilson,  7  W.  N.  C.  62, — holding  that  surety  of  administrator  may  be  sued  on 
bond  after  amount  of  latter's  liability  has  been  fixed  by  decree  of  probate  court; 
Boyd  v.  Com.  36  Pa.  355,  holding  that  confirmation  of  auditor's  report  deter- 
mining amount  of  assets  in  trustee's  hands,  constitutes  sufficient  foundation 
for  action  against  surety  on  latter's  bond;  Hibberd  v.  Bailey,  64  C.  C.  A.  143, 
129  Fed.  575,  holding  that  action  may  be  maintained  agtiinst  surety  of  ad- 
ministrator under  Pennsylvania  law,  after  amount  of  his  personal  responsibil- 
ity has  been  ascertained  by  decree  of  orphans'  court;   Territory  ex  rel.  Hall  v. 
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Bramble,  2  Dak.  189,  5  N.  W.  945;  Re  Wiseman,  123  Fed.  185,— holding  surety 
on  administrator's  bond,  not  liable  until  amount  of  latter's  liability  is  flxea 
by  decree  of  probate  court;  Com.  v.  Hilgert,  55  Pa.  236,  holding  that  to  fix  lia- 
bility of  sureties  on  administrator's  bond  for  sale  of  real  estate,  there  must  be 
separate  account  of  proceeds  of  real  estate;  Pennsylvania  Co.  v.  Swain,  189  Pa. 
626,  42  Atl.  297  (affirming  21  Pa.  Co.  Ct.  177,  7  Pa.  Dist.  R.  406),  on  proceeding 
against  committee  of  lunatic  to  fix  their  liability  as  prerequisite  to  action, 
against  sureties  on  their  bond. 

Cited  in  reference  nptes  in  93  A.  S.  R.  42,  on  prerequisite  to  action  on  bond  of 
executor,  administrator,  or  guardian;  61  A.  D.  233,  on  proceedings  upon  ex- 
ecutors' and  administrators'  bonds. 

Cited  in  note  in  52  L.R.A.  188,  as  to  when  judgment  against  executors,  adminis- 
trators, or  guardians  is  conclusive  evidence  against  surety  on  bond. 
Administrator's  right  of  action  against  predecessor  or  his  sureties. 
•  Cited  in  reference  notes  in  65  A.  D.  746,  on  administrator's  right  of  action 
against  predecessor;   72  A.  D.  317,  on  administrator's  right  of  action  against 
sureties  of  former  administrator. 

51  AM.  DEC.  584,  READING  v.  COM.  11  PA.  196. 

Itfandamus  to  compel  observance  of  public  or  quasi  public  duties  and 
rights. 

Cited  in  Com.  ex  rel.  O'Connor  v.  McCuen,  75  Pa.  215,  51  Phila.  Leg.  Int.  348, 
2  Legal.  Chron.  261 ;  Williams  v.  Cooper  Court  C.  P.  Judge,  27  Mo.  225, — holding 
that  mandamus  will  not  issue  unless  petitioner  has  clear  right  and  no  other 
specific  remedy;  Carlisle  School  Dist.  v.  Humrich,  18  Pa.  Co.  Ct.  322,  holding 
that  mandamus  will  not  issue  except  in  case  of  last  necessity,  where  relator  has 
no  other  remedy;  Com.  ex  rel.  Freeman  v.  VVcstfield,  11  Pa.  Co.  Ct.  369,  1  Pa. 
Dist.  R.  495,  holding  that,  to  warrant  issuance  of  mandamus  on  relation  of 
private  party,  he  must  suffer  special  damage  not  otherwise  remediable;  People 
ex  rel.  Pumpyansky  v.  Keating,  62  App.  Div.  348,  71  N.  Y.  Supp.  97  (dissenting 
opinion),  on  rule  that  mandamus  should  not  issue  except  where  right  is  clear. 

Cited  in  reference  notes  in  64  A.  D.  604,  on  when  mandamus  lies;  22  A.  S.  R. 
.563,  on  right  to  issuance  of  mandamus;  55  A.  D.  806,  on  right  to  mandamus 
where  other  effectual  remedy  exists;  52  A.  D.  490,  on  necessity  that  petitioner 
for  mandamus  show  clear  legal  right  and  no  other  specific  remedy;  81  A.  D. 
647,  on  mandamus  being  resorted  to  when  there  are  no  other  adequate  means 
of  redress;  67  A.  D.  553;  89  A.  D.  730, — on  need  that  no  other  adequate  remedy 
exists  to  warrant  mandamus. 

Cited  in  notes  in  13  L.R.A.  120,  defining  "mandamus;"  98  A.  S.  R.  865,  on 
definition  and  prerequisites  to  issuance  of  mandamus;  58  A.  D.  407,  on  requisites 
for  obtaining  mandamus;  28  A.  R.  448,  on  issuance  of  mandamus  at  suit  of 
private  persons  for  performance  of  public  duty. 

Disapproved  in  Pumphrey  v.  Baltimore,  47  Md.  145,  28  A.  R.  446,  upholding 
right  of  private  person  to  move  for  mandamus  to  enforce  public  duty  not  due 
the  government  as  such. 
—  Against  public  corporation  or  officer. 

Cited  in  Com.  ex  rel.  Dist.  Atty.  v.  Westchester,  9  Pa.  Co.  Ct.  542,  8  Lane. 
L.  Rev.  236,  holding  mandamus  not  proper  remedy  to  compel  municipality  to 
remove  poles  placed  on  sidewalks  by  street  railway;  Heffner  v.  Com.  28  Pa.  108, 
denying  right  of  landowner  to  ccmijiel.  by  mandamus,  performance  by  muiiici- 
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pality  of  statutory  duty  to  open  certain  alley;  Com.  ex  rel.  Murphy  t.  Norris- 
town,  17  Pa.  Co.  Ct.  187,  12  Montg.  Co.  Xu  Rep.  9,  holding  that  where  municipal- 
ity's liability  to  repair  street  is  only  matter  at  issue  mandamus  is  proper  remedy : 
Com.  ex  rel.  Zoll  v.  Killinger,  1  Pearson  (Pa.)  257,  holding  that  mandamus 
would  not  issue  on  relation  of  private  person  to  compel  supervisor  of  town  to 
build  bridge;  Re  Manheim  Twp.  5  Clark  (Pa.)  400,  denying  mandamus  on  ap- 
plication of  citizens  of  town,  to  compel  school  directors  to  build  schoolhouse, 
where  statute  made  forfeiture  of  oflSce  penalty  for  failure  to  perform  duty ;  Com. 
ex  rel.  Stahl  v.  James,  214  Pa.  319,  63  Atl.  743,  denying  person's  right  to 
mandamus  to  compel  town  councilmen  to  admit  him  to  vacancy  in  council, 
where  he  was  not  legally  nominated;  Lancaster  Fireman's  Relief  Asso.  v.  Rath- 
fon,  18  Lane.  L.  Rev.  273,  denying  mandamus  to  compel  city  treasurer  to  pay 
to  lireman's  relief  association  portion  of  insurance  tax  held  for  its  benefit;  Edi- 
son Electric  Illuminating  Co.  v.  Jacobs,  8  Kulp,  120,  granting  mandamus  to  com- 
pel city  controller  to  certify  contract  for  lighting  city  streets  for  which  appro- 
priation had  been  made. 

Cited  in  reference  note  in  96  A.  S.  R.  311,  on  mandamus  to  compel  perform- 
ance of  public  duty  by  public  corporation. 

Distinguished  in  Porter  Twp.  v.  Jersey  Shore,  82  Pa.  275,  33  Phila.  Leg.  Int. 
444,  3  W.  N.  C.  301,  holding  overseers  of  township,  securing  order  of  removal 
-of  pauper  to  adjoining  township,  entitled  to  compel,  by  mandamus,  compliance 
with  order  by  overseers  of  latter;  Sisson  v.  Bailey,  1  Luzerne  Leg.  Reg.  56,  hold- 
ing that  owner  of  sheep  killed  by  dogs  may  compel  county  commissioners  to  pay 
over  their  appraised  value  from  dog  tax  fund. 
*»  Against  qaasi-pnblic  corporation  or  officer. 

Cited  in  Loraine  v.  Pittsburg,  J.  E.  &  E.  R.  Co.  27  Pa.  Co.  Ct.  359,  denying 
right  of  individual  shipper  to  petition  for  mandamus  to  compel  railroad  to 
furnish  cars;  Birmingham  F.  Ins.  Co.  v.  Com.  92  Pa.  72,  37  Phila.  Leg.  Int.  51, 
<]enying  right  to  mandamus  to  compel  transfer  of  stock  on  books  of  insurance  cor- 
poration where  there  was  legal  remedy ;  Com.  ex  rel.  Grier  v.  Coxe,  1  L^al  Chron. 
89,  holding  mandamus  proper  remedy  to  compel  inspections  of  election  of  corpo- 
rate directors,  to  accept  and  count  proxies  voted  by  relator. 
Right  to  Injunction  In  matters  alTecting  public  rights. 

Cited  in  Times  Pub.  Ck).  v.  Ladomus,  11  Phila.  339,  33  Phila.  Leg.  Int.  130,  on 
right  of  landowner  to  enjoin  erection  of  building  on  adjoining  lot,  beyond  street 
line. 

Cited  in  reference  note  in  54  A.  D.  681,  on  injunction  to  prevent  public  or 
private  nuisance. 
>— Mandatory  Injunction. 

Cited  in  Continental  Coal  O.  v.  Pennsylvania  R.  Co.  13  Pa.  Dist.  R.  702, 
holding  coal  company  entitled  to  bring  bill  for  mandatory  injunction  to  compel 
railroad  to  furnish  cars  and  sidings,  and  not  bound  to  seek  remedy  by  mandamus: 
Buck  Mountain  Coal  Co.  v.  Lehigh  Coal  &  Nav.  Co.  50  Pa.  91,  88  A.  D.  534,  21 
Phila.  Leg.  Int.  380,  denying  right  of  private  party  to  enjoin  company 
owning  canal  that  was  damaged  by  flood,  from  neglecting  to  repair  it  and  render 
it  navigable. 
Source  and  nature  of  municipal  powers. 

Cited  in  note  in  2  L.R.A.  142,  on  municipal  corporations  as  agencies  of  gow 
mortgaged  property  is  disposed  of  by  judicial  sale. 
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—  As  to  nnisanoes  in  street,  generally. 

Cited  in  note  in  39  L.R.A.  680,  on  municipal  power  over  selling  in  streets  as 
nuisances. 

—  ReTocability t  as  license,  of  municipal  authorization  of  nuisance. 

Cited  in  Winter  v.  Montgomery,  83  Ala.  689,  3  So.  235,  holding  municipal 
permission  legalizing  obstruction  in  street,  which  would  otherwise  be  nuisance,  a 
mere  license  and  revocable. 

Cited  in  note  in  54  A.  D.  167,  on  consideration  as  element  affecting  revocabil- 
ity  of  license. 

51  AM.  DEC.  586,  INGERSOLIi  ▼.  IjEWIS,  11  Pa.  212. 

Interruption  of  statute  of  limitations  as  against  adverse  occupant  of  land. 

Cited  in  Hillside  Coal  &  I.  Co.  v.  Pitt,  4  Lack.  L.  News  335,  suggesting  that 
conunencement  of  action  of  ejectment  against  occupant  of  land  interrupts  run- 
ning of  statute  in  his  favor;  Texas  &  N.  O.  R.  Co.  v.  Spreights,  94  Tex.  350, 
60  S.  W.  659,  holding  that  adverse  occupant *s  agreement  to  purchase  from  owner 
interrupted  running  of  statute. 

Cited  in  reference  notes  in  67  A.  D.  695;  61  A.  D.  305,— on  interruption  of 
running  of  statute  of  limitations  by  occupant's  acknowledgment  of  owner's 
title. 

—  By  owner's  entry  or  surrey. 

.  Cited  in  Bradford  v.  Guthrie,  3  Pittsb.  213,  4  Brewst.  (Pa.)  351,  holding 
that,  to  interrupt  statute  of  limitation,  entry  on  land  must  be  made  with  inten- 
tion to  claim  it,  manifested  by  act  or  declaration;  Hood  v.  Hood,  25  Pa.  417, 
holding  that,  to  toll  statute  of  limitations,  entry  must  be  neither  accidental  nor 
on  invitation  of  occupant,  but  for  purpose  inconsistent  with  his  title;  Hoopes 
V,  Garver,  15  Pa.  517,  holding  that  survey  of  tract  by  claimant  with  knowledge 
of  possessor,  who  made  no  objection  and  who  did  not  claim  part  in  dispute,  may 
be  found  to  interrupt  statute  of  limitations. 

Cited  in  reference  notes  in  62  A.  D.  334,  on  entry  by  owner  as  tolling  statute 
of  limitations;  61  A.  D.  305,  on  avoidance  of  statute  of  limitations  as  against 
adverse  occupant  by  entry  by  owner  or  his  agent. 

Distinguished  in  Hole  v.  Rittenhouse,  19  Pa.  305,  denying  that  entry  under 
title  no  better  than  that  of  occupant  interrupts  statute  of  limitations;  Douglass 
V.  Lucas,  63  Pa.  9,  holding  that  in  case  of  resulting  trust  erection  of  lumber 
shanty  by  cestui  and  occasional  cutting  and  carrying  away  of  timber  did  not  in- 
terrupt statute  as  against  trustee;  McCombs  v.  Rowan,  59  Pa.  414,  holding 
mere  survey  insufficient  to  interrupt  running  of  statute,  when  not  made  ant  mo 
clamcndi, 

51  AM.  DEC.  540,  REARICH  ▼.  SWINEHART,   11  PA.  288. 
Admissibility  of  parol  evidence  to  contradict,  control  or  vary  writing. 

Cited  in  Heil  v.  Ginginger,  1  Woodw.  Dec.  259,  holding  parol  evidence  inad- 
missible to  show  that  note  and  bond  were  given  by  wife  for  land  conveyed  by 
executor  of  husband,  on  understanding  that  they  were  to  be  charged  against  her 
interest  in  estate;  Heydt  v.  Frey,  10  Sadler  (Pa.)  84,  13  Atl.  476,  21  W.  N.  C. 
266,  46  Phila.  Leg.  Int.  322,  holding  parol  evidence  inadmissible  in  executor's 
action  on  note,  to  show  that  amount  thereof  was  given  to  maker's  wife  as  ad- 
vancement by  her  mother,  the  testatrix,  on  condition  that  he  would  sign  note 
for  interest  during  life  of  testatrix;  Emrick  v.  Groome,  4  Pa.  Dist.  R.  611.  hold- 
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ing  parol  evidence  inadmissible  to  show  that  one  selling  drug  business  under 
written  contract  made  prior  parol  promise  not  to  re-engage  in  business;  Kostcn- 
bader  r.  Peters,  80  Pa.  438,  33  Phila.  Leg.  Int.  266,  2  W.  N.  C.  531,  holding  parol 
evidence  admissible  to  correct  call  in  deed,  where  error  was  result  of  mistake; 
Chalfant  v.  Williams,  35  Pa.  212,  holding  parol  evidence  admissible  to  show 
that  at  time  of  execution  of  contract  for  sale  of  colliery  for  gross  amount  pay- 
able at  certain  rate  per  ton  it  was  agreed  vendees  should  not  be  bound  to  mine 
necessary  amount  of  coal;  Lippincott  v.  Whitman,  83  Pa.  244,  34  Phila.  Leg. 
Int.  321,  holding  parol  evidence  admissible  to  contradict  or  vary  written  instru- 
ment, where  it  discloses  facts  warranting  reformation  in  equity. 

Cited  in  reference  notes  in  52  A.  D.  693;  58  A.  D.  711;  54  A.  D.  172,  321,— 
on  parol  evidence  to  alter  or  vary  written  contract;  53  A.  D.  436,  on  parol  evi- 
dence to  explain  or  vary  contracts;  53  A.  D.  55,  on  parol  stipulation  to  vary 
written  contract;  60  A.  D.  482,  on  parol  evidence  to  add  to,  vary,  or  explain, 
written  instrument;  67  A.  D.  80;  98  A.  D.  441, — on  evidence  of  prior  parol  nego- 
tiations to  vary  or  control  written  contract;  60  A.  D.  482;  68  A.  D.  402, — on 
admissibility  of  prior  or  contemporaneous  parol  agreement  to  control  writing. 

Cited  in  notes  in  6  L.R.A.  36,  on  admissibility  of  parol  evidence  tending  to 
confirm  written  contract;  56  A.  S.  R.  668,  on  proof  and  practice  as  to  variation 
of  writing  by  subsequent  parol  agreement. 

Distinguished  in  Richardson  v.  Bennethum,  1  Woodw.  Dec.  494,  holding  parol 
evidence  inadmissible  to  show  parol  agreement  at  time  of  execution  of  bond, 
that  payment  would  not  be  demanded  until  two  years  after  maturity;  Kirk  v. 
Hartman,  63  Pa.  97,  denying  right  to  introduce  new  term  into  written  contract 
by  parol  evidence  of  declaration  made  at  indefinite  time,  without  fraud;  Martin 
V.  Berens,  67  Pa.  459,  28  Phila.  Leg.  Int.  69,  holding  parol  agreement  inadmis- 
sible* to  contradict  contemporaneous  written  contract,  where  there  is  neither 
fraud  nor  mistake;  Philips  v.  Meily,  106  Pa.  536,  15  W.  N.  C.  225,  42  Phila. 
Leg.  Int.  18,  holding  parol  evidence  inadmissible  to  show  that  note  sued  on 
was  given  as  receipt  or  memorandum  for  another  note  taken  for  collection;  Ful- 
ton v.  Hood,  34  Pa.  365,'  75  A.  D.  664,  holding  parol  evidence  inadmissible  to 
show  that  at  time  of  execution  of  power  of  attorney  to  confess  judgment  it 
was  agreed  that  judgment  should  not  be  entered  for  ten  years,  except  on  con- 
tingency. 

—  In  case  of  fraud,  generally. 

Cited  in  Horn  v.  Brooks,  61  Pa.  407,  holding  parol  evidence  admissible  to 
show  fraud  in  procuring  execution  of  deed;  The  Poconoket,  67  Fed.  262,  holding 
evidence  of  parol  agreement  that  title  to  ship  to  be  constructed  under  written 
contract  should  pass  when  work  was  begun,  admissible,  where  it  was  dause  of 
acceptance  of  builder's  inadequate  bond. 

Cited  in  reference  note  in  54  A.  D.  172,  on  admissibility  of  parol  evidence  to 
show  fraud  in  written  instrument  or  to  prevent  fraud. 

—  Fraud  by  unfair  use  of  writing. 

Cited  in  Phillips  Gas  &  Oil  Co.  v.  Pittsburg  Plate  Glass  Co.  213  Pa.  183, 
62  Atl.  830;  Haag  v.  Keely,  1  Woodw.  Dec.  159;  Levy  v.  Moore,  1  Phila.  325, 
9  Phila.  Leg.  Int.  46;  Michael  v.  Moore,  24  Lane.  L.  Rev.  162, — holding  that, 
where  there  is  attempt  to  use  written  contract  m  violation  of  contemporaneous 
parol  agreement,  it  is  subject  to  influence  of  parol  evidence;  Blue  Label  Safety 
Squib  Co.  V.  Marsh,  15  Pa.  Dist.  R.  95,  holding  that,  where  there  is  attempt  to 
use  written  contract  in  violation  of  parol  promise,  evidence  of  latter  is  admissi: 
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ble  to  control  its  use  but  not  to  vary  or  contradict  it;  Gandy  v.  Weckerly,  220 
Pa.  285,  123  A.  S.  R.  691,  18  L.R.A.(N.S.)  434,  69  Atl.  858,  holding  creditor  of 
corporation  entitled  to  show  by  parol  evidence  that  note  for  corporate  stock  was 
given  by  him  on  president's  promise  not  to  call  for  payment  until  satisfaction 
of  debt;  Hill  v.  Schucker,  1  VVcodw.  Dec.  251,  holding  parol  evidence  admissible 
to  show  mother's  parol  agreement  that  notes  contemporaneously  given  her  by 
alleged  father  of  her  bastard  child  should  be  void  if  child  should  die;  White  v. 
Black,  14  Pa.  Super.  Ct.  459,  holding  parol  evidence  admissible  to  show  that 
written  lease  introduced  by  defendant  in  action  on  parol  lease  was  made  long 
after  commencement  of  term,  to  enable  lessee  to  show,  as  against  third  person, 
that  he  was  lawful  tenant;  Hardwick  v.  Pollock,  3  Pa.  Dist.  R.  245,  15  Pa.  Co. 
Ct.  161,  holding  parol  evidence  admissible  to  show  that  contract  !or  use  of  pat- 
ented process  at  certain  rate  was  made  on  express  understanding  that  others 
should  be  required  to  pay  same  rate;  Winter  v.  Schmitz,  24  Lane.  L.  Rev.  156, 
holding  that,  where  release  of  mechanic's  lien  was  introduced  as  evidence  of  con- 
tract price,  parol  evidence  was  admissible  to  show  that  amount  recited  therein 
as  contract  price  was  too  large. 

Cited  in  reference  note  in  68  A.  D.  402,  on  admissibility  of  parol  evidence  to 
prevent  fraudulent  use  of  deed. 
Safflciency  of  eTidence  to  authorize  reformation  of  written  instrument.  . 

Cited  in  Lotz  v.  Reading  Iron  Co.  10  Pa.  Co.  Ct.  497,  holding  that,  to  war- 
rant reformation  of  written  instrument,  evidence  must  be  clear,  distinct,  and 
entirely  satisfactory;  Spencer  v.  Colt,  89  Pa.  314,  7  W.  N.  C.  336,  36  Phila. 
I^g.  Int.  394,  upholding  charge  that  parol  agreement  relied  on  as  basis  of 
reformation  of  written  contract  should  be  made  out  by  clear,  precise,  and 
indubitable  proof. 

Enforceability  of  parol  agreements. 

Distinguished  in  Shunk's  Estate,  1  Chester  Co.  Rep.  535,  giving  effect  to 
parol  agreement  of  holders  of  judgments  against  same  debtor,  that  in  case  of 
inadequacy  of  assets  they  should  share  proportionately. 

Disapproved  in  Hall  v.  First  Nat.  Bank,  173  Mass.  16,  73  A.  S.  R.  255,  44 
L.R.A.  319,  53  N.  E.  154,  holding  payee's  parol  promise  to  renew  note  until 
maker  could  pursue  his  business  without  such  aid,  unenforceable. 

Proof  of  special  matter  —  Necessity  for  notice  or  averment. 

Cited  in  Arnold  v.  Cole,  42  W.  Va.  663,  26  N.  E.  312,  holding  leasee  sued 
for  rent  due  not  entitled  to  prove  payments  under  general  plea  of  covenants 
performed;  Williams  v.  Williams,  34  Pa.  312,  holding  that  offer  of  testimony 
given  by  witness  on  former  trial  must  set  out  its  purport  and  purpose  for 
which  it  is  offered. 

^>  Time  for  objecting  to. 

Cited  in  Dusliane  v.  Benedict,  120  U.  S.  630,' 30  L.  ed.  810,  7  Sup.  Ct.  Rep. 
096,  holding  that  objection  of  want  of  notice  of  special  matter  of  defense 
admitted  in  evidence  cannot  be  made  on  appeal  for  first  time. 

Requisites,  sufficiency,  and  effect  of  tender. 

Cited  in  reference  note  in  60  A.  D.  200,  on  necessity,  validity,  and  effect  of 
tender. 

Cited  in  note  in  77  A.  D.  472,  on  sufficiency  of  tender. 
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51  AM.  DEC.  547,  WEST  BRANCH  BANK  T.  CHESTER,   11  PA.   282. 
Effect  of  Judicial  sale. 

Cited  in  Com.  v.  Freedley,  12  Pa.  358,  holding  lien  of  sheriflTs  recognizance  dis- 
charged by  slieriff's  sale  under  prior  lien. 

Cited  in  note  in  88  A.  S.  R.  359,  on  rights  and  remedies  of  mortgagee  where 
mortgaged  property  is  disposed  of  by  judicial  sale. 

—  For  mortgage  debt  generally. 

Cited  in  Dougherty's  Appeal,  1  W.  N.  C.  593,  on  effect  of  sheriff's  sale  of 
mortgaged  premises  upon  judgments  obtained  on  notes  or  bonds  secured  by  mort- 
gage; Denver  v.  Capelli,  2  Colo.  236  (dissenting  opinion),  on  effect  of  sale  of 
land  under  judgment,  taken  on  mortgage  note  or  bond,  on  mortgage  lien. 

Distinguished  in  Paul  v.  Hassail,  18  Phila.  621,  42  Phila.  Leg.  Int.  17,  holding 
that  execution  on  judgment  in  action  of  debt  upon  bonds  of  canal  company  se- 
cured by  mortgage  will  be  restrained  on  application  of  trustees  of  mortgage, 
where  statute  provides  that  lien  of  mortgages  shall  in  no  matter  be  affected  by 
sale  on  fi.  fa.  under  act. 

—  As  discharging  mortgage  or  vendor's  lien. 

Cited  in  Grattan  v.  Wiggins,  23  Cal.  16,  holding  foreclosure  and  sale,  when 
debt  falls  due,  by  assignee  of  one  of  several  notes  secured  by  mortgage,  having 
first  right  to  benefit  of  mortgage  security,  Extinguishes  mortgage;  Hirsch  v. 
Tillman,  13  Pa.  Co.  Ct.  251,  2  Pa.  Dist.  R.  662;  Downingtown  Bldg.  A  L.  Asso. 
V.  McCaughey,  1  Chester  Co.  Rep.  504, — to  point  that  sheriff's  sales  under  judg- 
ment on  bond  secured  by  mortgage  discharges  mortgage;  Com.  v.  Wilson,  34 
Pa.  68,  holding  that  sale  made  on  judgment  for  whole  or  part  of  debt,  or  for  in- 
terest on  part  of  debt  secured  by  mortgage,  devests  mortgage  lien;  Morris  v. 
Campbell,  186  Pa.  589,  65  A.  S.  R.  880,  40  Atl.  1014,  holding  that  judgment 
entered  upon  bond  accompanying  mortgage  relates  back  to  date  of  mortgage,  and 
that  sheriff's  sale  under  such  judgment  devests  lien  of  mortgage;  Vieno  v.  Gibson, 
85  Tex.  432,  21  S.  W.  1028,  holding  that,  where  assignee  of  two  notes  reserving 
vendor's  lien,  on  maturity  of  first,  forecloses  lien  in  favor  of  first  note,  making 
no  provision  for  second,  purchasers  at  the  sale  take  the  land  devested  of  lien 
of  second  note. 

Distinguished  in  Barker  v.  Bell,  37  Ala.  354,  holding  lien  of  mortgage  not  dis- 
charged by  sale  of  mortgaged  premises  under  execution,  for  part  of  mortgage 
debt;  Topson  v.  Sipe,  116  Pa.  588,  11  Atl.  873,  20  W.  N.  C.  161,  44  Phila.  Leg. 
Int.  444,  holding  lien  of  judgment  not  devested  by  sheriff's  sale  of  mortgaged  land 
upon  judgment  obtained  for  arrears  of  interest  due,  when  interest  belongs  to 
widow  and  principal  to  heirs. 
Waiver  of  mortgage  lien. 

Cited  in  note  in  50  L.R.A.  718,  on  waiver  of  lien  of  mortgage  by  attachment  or 
execution. 
Rights  and  title  of  purchaser  on  foreclosure. 

Cited  in  Poweshiek  County  v.  Dennison,  36  Iowa,  244,  13  A.  R.  521,  holdin«: 
that  sale  of  mortgaged  premises  in  pursuance  of  foreclosure  decree  passes  to  pur- 
chasersall  title  and  interest  of  both  mortgagor  and  mortgagee;  Baldwin  v.  Howell, 
45  N.  J.  Eq.  519,  15  Atl.  236,  holding  that  purchaser  at  foreclosure  sale  takes 
title  which  mortgagee  had,  under  which  proceedings  were  instituted. 
Kiglits  in  proceeds  of  foreclosure  sale. 

Cited  in  Perry's  Appeal,  22  Pa.  43,  60  A.  D.  63,  holding  that  assignees  of  several 
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mortgages  made  at  same  time  for  part  of  same  debt  and  assigned  at  different  times 
to  different  persons  share  pro  rata  in  proceeds  of  execution  sale  of  premises. 

Cited  in  note  in  24  L.R.A.  801,  on  pro  rata  rule  as  to  notes  falling  due  at 
different  times  secured  by  same  mortgage. 
Identity  between  principal  debt  and  interest. 

Cited  in  Black  v.  Reno,  59  Fed.  917;  Kramer  v.  Rebman,  9  Iowa,  114, — holding 
mortgagee  entitled  to  declare  whole  debt  due  and  enforce  foreclosure  of  mortgage 
upon  failure  to  pay  interest  as  stipulated  in  note  and  mortgage;  Goodman  v. 
Cincinnati  A;  C.  R.  Co.  2  Disney  (Ohio)  176,  holding  interest  part  of  substance  of 
mortgage  debt;  Firman  v.  Hobensack,  30  Pa.  Co.  Ct.  185,  14  Pa.  Dist.  R.  537, 
holding  no  distinction  between  judgment  for  interest  and  judgment  for  principal ; 
Hageman  v.  Esterly,  11  Pa.  Co.  Ct.  609,  1  Pa.  Dist.  R.  704,  on  identity  between 
principal  of  money  debt  and  interest  accruing  from  it;  Moyer  v.  Garrett,  00  Pa. 
376,  11  Pittsb.  L.  J.  N.  S.  336,  38  Phila.  Leg.  Int  104;  Hummel  v.  Brown,  24 
Pa.  310, — holding  interest  substantial  part  of  debt,  when  comprehended  in  terms 
of  contract. 
Jurisdiction  of  court  of  chancery  In  foreclosure  proceedings. 

Distinguished  in  Fox  v.  Wharton,  5  Del.  Ch.  200,  holding  court  of  chancer}' 
empowered  to  hear  and  determine  foreclosure  proceedings. 
When  foreclosure  salt  maintainable. 

Cited  in  Scheibe  v.  Kennedy,  64  Wis.  664,  25  N.  W.  646,  holding  that  mortgage 
may  be  foreclosed  on  failure  to  pay  interest  in  accordance  with  provisions  of  note 
secured. 

Cited  in  notes  in  37  L.R.A.  740,  on  right  to  enforce  mortgage  for  interest  in 
default;  37  L.R.A.  755,  on  proceedings  to  enforce  mortgage  for  part  of  mortgage 
debt  after  exhaustion  of  lien  in  prior  proceedings. 

51  AM.  DEC.  651,  ROBB  v.  MANN,  11  PA.  800. 
Title  of  purchaser  of  land. 

Cited  in  Miller  v.  Zufall,  113  Pa.  317,  6  Atl.  350,  18  W.  N.  C.  237,  43  Phila. 
Leg.  Int.  630,  17  Pittsb.  L.  J.  N.  S.  132,  holding  that  purchaser  paying  part  of 
purchase  money,  equitable  owner  of  estate;  Greaves  v.  Gamble,  1  Legal  Gaz.  3, 
1  Legal  Gaz.  Rep.  1,  holding  that  agreement  for  purchase  of  real  estate  vests 
equitable  estate  in  purchaser,  so  that  he  will  bear  losses  and  reap  benefits  ac- 
cruing between  dates  of  purchase  and  confirmation. 

Distinguished  in  Bristol  v.  Bristol  &,  W.  Waterworks,  25  R.  I.  189,  55  Atl.  710, 
holding  waterworks  company  bound  to  repair  and  keep  works  in  good  condition 
after  absolute  agreement  to  sell  to  municipal  corporation,  when  property  to  be 
delivered  is  undetermined. 
—  At  Judicial  sale  generally. 

Cited  in  Kayser's  Estate,  9  Pa.  Dist.  R.  360,  holding  no  distinction  between 
private  and  judicial  sales  in  respect  to  vesting  of  title  under  contract  to  sell  land : 
Tomlinson  v.  Trenton  N.  H.  &  L.  Street  R.  Co.  31  Pa.  Co.  Ct.  81,  15  Pa.  Dist.  R. 
480,  holding  that  purchaser  of  land  at  orphans*  court  sale  may  maintain  bill  in 
equity  against  street  railway  company  for  wrongful  entry  before  delivery  of  dcHHl 
to  him. 

Distinguished  in  Woodland  Oil  Co.  v.  Shoup,  107  Pa.  293,  42  Phila.  Leg.  liit. 
202,  holding  title  of  former  owner  of  land  not  devested  until  twa  years  alter 
treasurer's  sale  of  unseated  lands  for  nonpayment  of  taxes. 
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—  Before  conflrmation  or  acknowledgment  of  deed. 

Cited  in  Snyder's  Estate,  2  Pa.  Co.  Ct.  546,  holding  that  bidder  at  sheriff's 
sale  acquires  inceptive  title  moment  property  is  knocked  down  to  him,  and  runs 
risk  of  loss  by  fire  before  acknowledgment  of  his  deed.;  Hardenburg  v.  Beecher, 
104  Pa.  20.  34  Pittsb-L.  J.  N.  S.  485,  41  Phila.  Leg.  Int.  196,  holding  that  par- 
chaser  at  sheriff's  sale  before  deed  acknowledged  has  inceptive  title  in  land 
which  will  be  bound  by  judgment;  Holmes's  Appeal,  108  Pa.  23,  16  Pittsb.  L. 
J.  N.  S.  75,  42  Phila.  Leg.  Int.  336,  holding  that  purchaser  at  executor's  sale 
acquires  inceptive  title  or  interest  in  property  so  purchased  at  time  it  is  struck 
down  to  him. 

Doubted  in  Demmy's  Appeal,  43  Pa.  155,  on  liability  of  purchaser  at  orphans' 
court  sale  for  loss  occurring  between  time  of  sale  and  confirmation. 

Criticized  in  Troth's  Estate,  1  Chester  Co.  Rep.  89,  holding  that  doctrine  of  rela- 
tion of  title  applicable  to  private  sale  does  not  apply  to  sale  by  assignee  under 
order  of  court. 
Rights  of  owner  of  possessory  title  to  land. 

Cited  in  Seely  v.  Alden,  61  Pa.  302,  100  A.  D.  642,  holding  that  one  baring 
only  a  possessory  right  to  property  may  recover  for  injury  to  his  use  or  enjoy- 
ment; McXaught  V.  Swing,  1  Chester  Co.  Rep.  467,  holding  actual  possession  or 
immediate  right  of  possession  essential  to  enable  one  to  maintain  trespass. 
Nature  of  administrator's  sale. 

Cited  in  Halleck  v.  Guy,  0  Cal.  181,  70  A.  D.  643,  holding  probate  sales  of  real 
estate  judicial  sales. 

Cited  in  reference  note  in  70  A.  D.  647,  on  administrator's  sale  being  judicial 
sale. 
Application  of  rule  caveat  emptor  to  Judicial  sale. 

Cited  in  reference  notes  in  83  A.  D.  230,  on  caveat  emptor  as  rule  at  judicial 
sale;  57  A.  D.  602,  on  application  of  rule  of  caveat  emptor  to  execution  sales. 
Validity  of  cumulative  promise  to  perform  existing  legal  obligation. 

Cited  in  Wimer  v.  Worth  Twp.  104  Pa.  317,  14  Pittsb.  L.  J.  N.  S.  167,  41 
Phila.  Leg.  Int.  281,  holding  cumulative  promise  to  perform  existing  legal  ob- 
ligation, nullity,  unless  upon  new  consideration. 

Discretion  of  court  In  admitting  testimony  where  fraudulent  procurement 
of  negotiable  paper  Is  charged. 

Cited  in  Crane  v.  Dexter  Horton  &  Co.  5  Wash.  479,  32  Pac.  223,  holding  large 
latitude  allowed  courts  in  admitting  testimony  to  show  relations  of  parties, 
when  fraud  in  procurement  of  negotiable  paper  is  charged. 

51  AM.  DEC.  555,  YOXTHEIMER  v.  KEYSER,   11  PA.  8«4. 
Sufficiency  of  new   promise  to   pay   debt   discharged   in   bankruptcy  or 
insolvency. 

Cited  in  Baltimore  &  O.  R.  Co.  v.  Clark,  19  Md.  509,  holding  that  promise  to  pay 
debt  discharged  under  insolvent  laws  must  be  express,  absolute,  and  uncondi- 
tional; Comfort  V.  Eisenbeis,  11  Pa.  13,  holding  recognition  of  debt  as  an  existing 
one  for  any  other  purpose  than  to  evade  statute  of  limitations,  where  there  is  a 
moral  obligation  to  pay,  favorabjy  received  as  evidence  of  promise  to  pay; 
Bolton  V.  King,  105  Pa.  78,  14  W.  N.  C.  361,  14  Pittsb.  L.  J.  N.  S.  499.  41  Phila. 
I^g.  Int.  378;  Murphy  v.  Crawford,  114  Pa.  496,  7  Atl.  142,  17  Pittsb.  L.  J.  N.  R. 
181,  43  Phila.  Leg.  Int.  491, — holding  that  new  promise  to  pay  debt  discharged  in 
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bankruptcy  must  be  clear,  distinct,  and  unequivocal,  without  qualification  or  con- 
dition. 

Cited  in  reference  notes  in  53  A.  D.  495,  on  sufficiency  of  promise  of  bankrupt 
to  pay  discharged  debt;  52  A.  D.  782,  on  new  promise  to  revive  debt  barred  by 
discharge  in  biuikruptcy ;  66  A.  D.  739,  on  waiver  of  defense  of  discharge  in  bank- 
ruptcy by  debtor's  subsequent  promise  to  pay. 

Cited  in  note  in  27  A.  D.  289,  on  promise  to  pay  debt  discharged  in  bankruptcy. 

61  AM.  DEC.  556,  McDONALD  T.  SCAIFE,  11  PA.  881. 
Measure  of  damages  in  replevin  or  trover. 

Cited  in  Singer  Sewing  Mach.  Co.  v.  Yaduskie,  11  Pa.  Dist.  R.  571,  26  Pa.  Co. 
Ct.  298;  Backentoss  v.  Stabler,  33  Pa.  251,  75  A.  D.  592, — holding  rule  6i  damages 
in  trover  value  of  goods  taken  with  interest;  Pure  Oil  Co.  v.  Terry,  209  Pa. 
406,  58  Atl.  814,  holding  damages  .  in  replevin  suit,  loss  actually  sustained ; 
Houghton  v.  Rock,  8  Phila.  42,  28  Phila.  Leg.  Int.  308,  holding  measure  of  damageit 
in  replevin  for  detention  of  patented  machine,  interest  on  its  cost  value. 

Cited  in  reference  note  in  93  A.  D.  744,  on  measure  of  damages  in  replevin. 
—  When  punitive  damages  allowable. 

Cited  in  Whitfield  v.  Whitfield,  40  Miss.  352,  holding  measure  of  damages  in 
replevin,  where  detention  or  conversion  is  attended  by  wilful  wrong,  matter  for 
jury;  Burrage  v.  Melson,  48  Miss.  237,  holding  that  exemplary  damages  may  be 
given  for  either  party  in  replevin  according  to  the  facts;  Cox  v.  Burdett,  23  Pa. 
Super.  Ct.  346;  Forsyth  v.  Wells,  41  Pa.  291,  80  A.  D.  620;  Schofield  v.  Ferrers, 
46  Pa.  .438;  Herdic  v.  Young,  55  Pa.  176,  93  A.  D.  739;  Wiley  v.  McGrath,  194 
Pa.  498,  75  A.  S.  R.  709,  45  Atl.  331, — holding  that  punitive  damages  may  be  al- 
lowed in  replevin,  where  peculiar  circumstances  of  outrage,  oppression,  and  wrong 
in  the  taking  or  detention  exist. 

Cited  in  reference  notes  in  93  A.  D.  744,  on  recovery  of  exemplary  damages  in 
replevin;  45  A.  D.  621,  as  to  when  exemplary  damages  are  allowed  in  replevin. 
Right  of  equity  to  follow  trust  property. 

Cited  in  Reed's  Appeal,  34  Pa.  207,  holding  that  equity  will  follow  trust  prop- 
erty as  long  as  it  can  be  identified. 

51  AM.  DEC.  559,  IRWIN  v.  NIXON,  11  PA.  410. 
Revival  of  Judgments. 

Cited  in  Rice  v.  Moore,  48  Kan.  590,  30  A.  S.  R.  318,  16  L.R.A.  198,  30  Pac.  10; 
Eaton  V.  Hasty,  6  Neb.  419,  29  A.  R.  365;  Gillette  v.  Morrison,  7  Neb.  263; 
Bankers'  L.  Ins.  Co.  v.  Robbins,  59  Neb.  170,  80  N.  W.  484,— holding  revival  of 
judgment  but  continuation  of  original  action;  White  v.  Guthrie,  2  Pa.  Co.  Ct.  7, 
to  point  that  scire  facias  to  revive  judgment  is  continuance  of  original  action; 
Lyon  V.  Burns,  20  Phila.  412,  47  Phila.  Leg.  Int.  222,  8  Pa.  Co.  Ct.  359,  holding 
that  judgment  of  revival  by  agreement  is  more  than  continuance  of  original  judg- 
ment; Lamb's  Appeal,  89  Pa.  407,  7  W.  N.  C.  189,  holding  that  judgpient  of  revival 
on  writ  of  scire  facias  post  annum  et  diem  has  all  conclusive  effect  of  original 
judgment,  in  determining  amount  due;  Latham  v.  Moore,  32  S.  C.  226^  10  S.  £. 
950,  holding  scire  facias  on  judgment,  continuance  of  action  and  must  conform  to 
record;  Townes  v.  Augusta,  53  S.  C.  396,  29  S.  E.  851,  holding  that  judgment  re- 
vived according  to  statute  within  three  years  after  active  energy  expires  has 
continuous  lien  from  date  of  entry,  and  preserves  its  priority  over  other  liens. 
Am.  Dec.  Vol.  VTI.— 60. 
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Cited  in  reference  noter  in  69  A.  8.  R.  873,  on  revival  of  judgment  by  seire 
facias;  30  A.  S.  R.  321.  on  scire  facias  to  review  dormant  judgment. 

Cited  in  notes  in  122  A.  S.  R.  72,  on  clasaiflcatiou,  nature,  and  object  of  scire 
facias;  94  A.  D.  223,  as  to  whether  scire  facias  to  revive  judgment  is  new  suit. 
Practice  in  issuing  execution  on  revived  Judgment. 

Cited  in  Grover  v.  Boon,  124  Pa.  399,  16  Atl.  885,  holding  proper  practice  after 
judgment  of  revival,  to  issue  execution  upon  original  judgment 
liiniltation  of  Judgment  liens. 

Cited  in  Wolfskill^s  Estate,  15  Lane.  L.  Rev.  193;  McCahon  v.  Elliott,  103  Pa. 
634,  41  Phi  la.  Leg.  Int.  418, — holding  lien  of  judgment  on  real  estate  after  five 
years  lost  only  as  against  other  lien  creditors  or  purchasers. 
Conclusiveness  of  Judgment  on  scire  facias. 

Cited  in  Saint  v.  Cornwall,  207  Pa.  270,  56  Atl.  440,  holding  judgment  on  scire 
facias  conclusive  on  question  of  payment  of  mortgage  against  all  persons  served 
either  as  defendants  or  terre-tenants;  Church  of  St.  Bartholomew  v.  Wood,  80  Pa. 
219,  2  W.  N.  C.  254,  7  Legal  Gaz.  38G,.  32  Phila.  Leg.  Int.  421,  holding  innocent 
purchaser  of  church  property  which  has  been  previously  sold  at  sheriff's  sale  on 
judgment  fraudulently  obtained,  not  affected  by  fraud. 

Cited  in  reference  note  in  53  A.  D.  443,  on  effect  ef  scire  facias  upon  judgment. 

Cited  in  notes  in  122  A.  S.  R.  110,  on  effect  of  judgment  on  seire  facias;  94 
A.  D.  243,  245,  on  judgment  in  scire  facias  to  revive  judgment. 
Title  acquired  by  purchase  from  fraudulent  grantee. 

Cited  in  note  in  28  A.  D.  734,  on  title  acquired  by  bona  fide  purchaser  from 
fraudulent  vendee. 

51  AM.  DEC.  567,  6REBNOUGH  v.  GREENOUGH,  11  PA.  489. 
Powers  of  legislature. 

Cited  in  State  ex  rel.  Jameson  v.  Denny,  118  Ind.  382,  4  L.R.A.  79,  21  N.  £L 
252;  Evansville  v.  State,  118  Ind.  426,  4  L.R.A.  93,  21  N.  E.  267;  State  ex  rel. 
Holt  V.  Denny,  118  Ind.  449,  4  LJtA.  05,  21  N.  E.  274;  State  ex  rel.  Yancey  v. 
Hyde,  121  Ind.  20,  22  N.  E.  644, — holding  legislative  power,  power  to  enacts 
amend,  or  repeal  lawv'S;  Coleman  v.  Newby,  7  Kan.  82,  holding  that  it  is 
peculiar  province  of  legislature  to  make  laws. 

Cited   in   notes   in   43   A.   D.    121,   on   legislative   power   to  repeal   corporate 
franchise  under  conditional   resei-vation ;    13  A.  S.  R.   135,  on  appointment  of 
officers  as  executive  function. 
—Right  to  exercise  Judicial  powers. 

Cited  in  Kunts  v.  Sumption,  117  Ind.  1,  2  L.R.A.  655,  19  N.  £.  474,  holding 
that  judicial  powers  are  lodged  in  courts;  State  ex  rel.  Hovey  v.  Noble,  118 
Ind.  350.  10  A.  S.  R.  143.  4  L.R.A.  101.  21  N.  E.  244,  holding  that  legislature 
cannov  confer  judicial  powers;  Langenborg  v.  Decker,  131  Ind.  471,  16  L.RJL 
168,  31  N.  B.  190,  holding  that  legislature  cannot  create  judicial  power,  nor 
vest  it  in  any  tribunal;  Turner  v.  Althaus,  6  Neb.  54,  holding  that  legislature 
cannot  take  private  property  of  citizen  and  give  it  to  another  by  exercise  of 
legislative  power  in  any  form;  Reiser  v.  William  Tell  Sav.  Fund  Asso.  39  Pa. 
137,  holding  application  of  laws  to  cases  as  they  arise,  fuaetion  of  courts. 

Cited  in  reference  notes  in  82  A.  D.  155,  on  exercise  by  legislature  of  judicial 
powers;  63  A.  D.  671;  65  A.  D.  606;  63  A.  D.  86;  10  A.  S.  R.  161,~on  right  of 
legislature  to  exercise  judicial  power;  59  A.  D.  789,  on  right  of  legislature  and 
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judiciary  to  exercise  powers  belonging  to  each  other;  8  A.  R.  156,  on  power  of 
legislature  by  declaratory  statute  to  control  action  pending  in  court. 

—  Mixed  Jurisdiction  of  legisUtare. 

Cited  iji  State  ex  rel.  Terre  Haute  v.  Kolsem,  130  Ind.  434,  14  L.R.A.  566, 
29  N.  £.  595,  holding  no  power  partly  judicial  and  partly  legislative;  Ervine's 
Appeal,  16  Pa.  256,  55  A.  D.  499,  holding  that  legislature  does  not  possess  mixed 
jurisdiction,  being  partly  legislative  and  partly  judicial. 

—  Right  to  compel  Judges  to  prepare  syllabi. 

Cited  in  Ex  parte  Griffiths,  118  Ind.  83,  10  A.  S.  R.  107,  3  L.R.A.  398,  20 
N.  £.  513,  holding  that  legislature  cannot  compel  judges  to  prepare  syllabi  of 
decisions. 
Powers  of  courts. 

Cited  in  State  ex  rel.  Clark  v.  Haworth,  122  Ind.  462,  7  L.R.A.  495,  24  N.  E. 
223,  holding  that  cour^  cannot  control  legislative  discretion;  Smythe  v.  Bos- 
well,  117  Ind.  365,  20  N.  E.  263,  holding  that  court  may  grant  appeal  upon 
proper  application,  where  appeal  within  time  limit  was  prevented  by  fraud, 
notwithstanding  statutory  limitation;  Forsyth  v.  Hammond,  18  C.  C.  A.  176,  34 
U.  S.  App.  552,  71  Fed.  443,  holding  act  giving  right  to  appeal  to  courts  from 
order  of  county  commissioners  enlarging  city  boundaries,  unconstitutional. 
Powers  of  constitutional  convention. 

Cited  in  Lawson  v.  Jeffries,  47  Miss.  686,  12  A.  R.  342,  holding  that  consti- 
tutional conventions  have  no  authority  to  perform  judicial  acts. 
Constitutionality  of  statutes. 

Cited  in  Palairet's  Appeal,  67  Pa.  479,  3  Legal  6az.  169,  28  Phila.  Leg.  Int. 
173,  holding  act  for  extinction  of  irredeemable  ground  rents,  unconstitutional 
as  taking  of  private  property  without  due  process  of  law. 

—  Retrospective  statutes  generally. 

Cited  in  Steele  v.  Steele,  64  Ala.  438,  denying  power  of  legislature  to  create 
a  legal  liability  out  of  past  transaction  for  which  no  liabillity  or  remedy 
existed  at  time  of  its  occurrence;  Adams  v.  Palmer,  51  Me.  480,  holding  that 
act  of  legislature  cannot  render  valid  prior  release  of  dower  which  was  voidable 
when  executed  and  avoided  before  passage  of  act;  Marble  Bldg.  Asso.  v. 
Hooker,  3  Phila.  494,  16  Phila.  Leg.  Int.  356,  holding  act  in  relation  to  building 
associations  has  no  effect  upon  loans  contracted  with  building  association  prior 
to  its  passage;  Grim  v.  Weissenberg  School  a)ist.  57  Pa.  433,  98  A.  D.  237, 
holding  that  legislature  can  cure  by  retroactive  law  any  irregularity  or  want 
of  authority  in  levying  tax,  if  it  had  antecedent  power  to  authorize  tax;  Lowe 
V.  Harris,  112  N.  C.  472,  22  L.R.A.  379,  17  S.  E.  539,  holding  that  legislature 
has  no  authority  to  give  repealing  statute  such  retroactive  operation  as  will 
destroy  rights  already  Tested;  McNaughton  v.  Ticknor,  113  Wis.  555,  89  N.  W. 
493,  holding  amendments  construing  existing  statutes  relative  to  enforcement 
of  stockholder's  liability,  not  invalid  aJs  to  action  not  prosecuted  to  judgment 
when  act  became  a  law;  Evans-Snider- Buel  Co.  v.  McFadden,  58  L.R.A;  900,  44 
C.  C.  A.  494,  105  Fed.  293  (dissenting  opinion),  on  constitutionality  of  retro- 
spective act  validating  mortgage;  Com.  ex  rel.  Elkin  v.  Moir,  199  Pa.  534,  85 
A.  S.  R.  801,  53  L.R.A.  837,  49  Atl.  351  (dissenting  opinieo),  on  constitution- 
ality of  retroactive  legislation. 

Cited  in  reference  notes  in  63  A.  D.  624;  40  A.  S.  R.  660,— ka  validity  o< 
retrospective  statutes;   90  A.  IX  441,  as  to  constitutionality  of  retrospecU^s 
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or  retroactive  law;  78  A.  D.  369,  on  validity  of  retrospective  remedial  laws  not 
impairing  vested  rights;  78  A.  D.  369,  on  validity  of  retrospective  laws  im- 
pairing vested   rights   or   creating   personal   liabilities. 

Cited  in  notes  in  5  A.  D.  315,  on  retrospective  statutes;  41  L.  ed.  U.  S.  96, 
97,  on  retroactive  laws  and  laws  impairing  vested  rights. 

—  Validity  of  curative  acts  generally. 

Cited  in  Kimball  v.  Rosendale,  42  Wis.  407,  24  A.  R.  421,  holding  curative 
acts  of  legislature  valid  only  when  confined  to  validating  acts  which  legislature 
might  previously  have  authorized. 

—  Act  validating  win  Invalid  at  time  of  testator's  death. 

Cited  in  McCarty  v.  Hoffman,  23  Pa.  507,  holding  that  subsequent  l^s- 
lation  cannot  make  valid  will  out  of  instrument  which  has  not  effect  of  will 
at  time  of  testator's  death;  Camp  v.  Stark,  81  Pa.  235,  holding  that  estate  pass- 
ing to  heirs  because  of  failure  properly  to  execute  will*  cannot  be  devested  by 
subsequent  legislation  before  probate;  Camp  v.  Stark,  10  Phila.  528,  30  Phila. 
Leg.  Int.  21,  holding  that  subsequent  legislation  cannot  make  valid  will  out  of 
instrument  which  has  not  effect  of  will  at  time  of  its  execution  and  death  of 
testator,  so  as  to  divert  descended  estate. 

—  Right  of  legislature  to  validate  void  Judgment  or  judicial  act. 

Cited  in  Pry  or  v.  Downey,  50  Cal.  388,  19  A.  R.  656,  holding  that  legislature 
has  no  power  to  validate  judgment  void  for  want  of  jurisdiction;  Menges  v. 
Dentler,  33  Pa.  497,  75  A.  D.  616,  holding  act  of  legislature  validating  sheriff's 
sale  which  had  been  decided  by  court  to  pass  no  title,  void;  Lane  v.  Nelson,  79 
Pa.  407,  2  W.  N.  C.  216,  33  Phila.  Leg.  Int.  5;  Richards  v.  Rote,  68  Pa.  255,— 
holding  legislature  without  power  to  validate  taking  of  property  under  judicial 
proceeding  which  was  void  for  want  of  jurisdiction;  Com.  v.  Hawkins,  5  Legal 
Gaz.  116,  30  Phila.  Leg.  Int.  117;  Richards  v.  Rote,  3  Legal  Gaz.  198, — ^hold- 
ing  legislative  act  purporting  to  validate  void  partition  proceedings  in  orphans' 
court,  unconstitutional;  Re  Christiansen,  17  Utah,  432,  70  A.  S.  R.  794,  41 
L.R.A.  504,  53  Pac.  1003,  holding  that  legislature  cannot  validate  void  divorce 
decree. 

—  Validity  of  expository  acts. 

Cited  in  Lindsay  v.  United  States  Sav.  &  L.  Asso.  120  Ala.  156,  42  L.R.A.  783, 
24  So.  171,  holding  act  in  relation  to  building  and  loan  associations,  which 
seeks  to  legalize  past  usurious  *  transactions,  expository  and  void ;  Parker's 
:Estate,  8  Phila.  217,  28  Phila.  Leg.  Int.  365,  3  Legal  Gaz.  374,  1  Legal  Gaz. 
Rep.  322;  Haley  v.  Philadelphia,  68  Pa.  46,  8  A.  R.  153,  28  Phila.  J-eg.  Int.  181; 
Heiser  v.  William  Tell  Sav.  Fund  Asso.  39  Pa.  137, — holding  expository  act  of 
legislature  destitute  of  retroactive  force  because  act  of  judicial  power;  Com. 
.ex  rel.  Roney  v.  Warwick,  172  Pa.  140,  33  Atl.  373,  holding  that  legislature 
cannot  pass  expository  act  to  compel  courts  for  future  to  adopt  particular 
construction  of  previously  enacted  statute;  Powell  v.  State,  17  Tex.  App.  345, 
holding  that  legislature  has  no  power  to  interpret  meaning  of  constitutional 
provision;  Munger  v.  Lenroot,  32  Wis.  541  (dissenting  opinion),  on  validity  of 
expository  acts. 
Ijsw  governing  snfllclency  of  execution  of  will. 

Cited  in  Lisle's  Estate,  10  Pa.  Dist.  R.  713,  22  Pa.  Super.  Ct.  262,  holding 
devises  of  realty  construed  by  rule  in  force  at  date  of  execution  of  will; 
Shinkle  v.   Crock,   17   Pa.   159,   holding  act  relating  to   wills   validating  their 


Digitized  by 


Google 


949  NOTES  ON  AMERICAN  DECISIONS.  [667 

execution  by  marks,  not  applicable  to  will  of  one  who  died  before  its  enactment; 
Alter's  Appeal,  67  Pa.  341,  5  A.  R.  433,  28  Phila.  Leg.  Int.  53,  3  Leg.  Gaz.  153, 
holding  act  of  legislature  passed  to  authorize  court  to  hear  testimony  and,  if 
mistake  is  proved,  to  reform  will,  invalid,  where  deceased  had  signed  will  of 
wife  and  rights  of  heirs  had  vested. 

Distinguished  in  Long  v.  Zook,  13  Pa.  400,  holding  will  within  remedial  pro- 
vision of  statute  when  made  before  passage  of  retroactive  act,  although  death 
of  testator  did  not  occur  until  after  its  passage. 
Safflciency  of  execution  of  will  generally. 

Cited  in  reference  notes  in  65  A.  D.  131;  59  A.  D.  159, — on  execution,  publi- 
cation, and  attestation  of  wills;  33  A.  S.  R.  808,  on  sufficient  signing  of  wills; 
45  A.  D.  719,  as  to  how  execution  of  will  must  be  made  in  Pennsylvania. 
Sufficiency  of  signing  of  testator's  name  by  another. 

Cited  in  Waite  v.  Frisbie,  45  Minn.  361,  47  N.  W.  1069;  Murry  v.  Hennessey, 
48  Neb.  608,  67  N.  W.  470, — ^holding  statutory  requirement  that  signing  of 
will  by  another  shall  be  by  "express  direction"  excludes  mere  acquiescence  in, 
or  subsequent  ratification  of,  signing;  McCoy  v.  Conrad,  64  Neb.  150,  89  N.  W. 
665,  holding  that  signing  of  will  by  another  must  be  in  pursuance  of  previously 
expressed  direction  of  testator;  Re  Vosburg,  9  Pa.  Co.  Ct.  243,  holding  writing 
of  testator's  signature  to  will  by  another,  when  testator  is  not  incapacitated, 
badge  of  fraud;  Baldwin's  Estate,  42  Phila.  Leg.  Int.  142,  holding  that  tes- 
tator's own  name,  and  not  that  of  another,  must  be  signed  to  will,  where  he  is 
unable  from  sickness  to  sign. 

Distinguished  in  Scott  v.  Hawk,  107  Iowa,  723,  70  A.  S.  R.  228,  77  N.  W.  467, 
holding  that  *n  Iowa  testator's  name  need  not  be  written  by  one  of  attesting 
witnesses,  where  former  signs  by  mark. 
Sufficiency  of  mark  as  signature  to  will. 

Cited  in  Plate's  Estate,  148  Pa.  55,  33  A.  S.  R.  805,  23  Atl.  1038,  39  W.  N. 
C.  560,  holding  that  execution  of  will  by  mark  can  only  be  made  with  intention 
of  executing  will. 

Cited  in  note  in  22  L.R.A.  371,  on  signing  wills  by  mark. 

Distinguished  in  Reap  v.  Featherstone,  4  Luzerne  Leg.  Reg.  4,  holding  signing 
by  mark,  with  subscribing  witness,  valid. 

Disapproved  in  Thompson  v.  Thomi)son,  49  Neb.  157,  68  N.  W.  372,  holding 
that  testator  may  make  cross  as  signature  to  will  when  he  is  of  sound  mind 
and  cross  is  made  with  intent  of  making  will. 
Necessity  of  witnesses  to  will  knowing  nature  of  Instrument. 

Cited  in  Allen  v.  Griffin,  69  Wis.  529,  35  N.  W.  21,  holding  it  not  necessary 
to  validity  of  will  that  witnesses  know  nature  of  instrument. 
Sufficiency  of  proof  of  execution  of  will. 

Cited  in  McClaskey  v.  Barr,  47  Fed.  154,  holding  attestation  of  will  by  wit- 
ness sufficient  proof  of  compliance  with  statute,  where  oath  of  witness  cannot  be 
obtained;  Vernon  v.  Kirk,  30  Pa.  218,  holding  attestation  of  will  by  two  wit- 
nesses, sufficient  proof  of  compliance  with  statute,  if  memory  of  one  is  de- 
fective as  to  circumstances  attending  its  execution;  Gillis  v.  Gillis,  96  Ga.  11, 
51  A.  S.  R.  121,  30  L.R.A.  143,  23  S.  E.  107,  holding  that  proof  of  valid  exe- 
cution and  attestation  of  will  cannot  be  defeated  at  time  of  probate  by  failure 
of  memory  on  part  of  any  subscribing  witness;  Leckey  y.  Cunningham,  56  Pa. 
370,  holding  proof  by  subscribing  witnesses  that  they  signed  will  in  testator's 
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presence  and  at  his  request,  and  that  he  declared  it  to  be  his  will,  safficient, 
though  they  did  not  reinember  that  he  signed  it  in  their  presence;  Re  Smith,  5 
Legal  Gaz.  100,  holding  that  will  to  which  alleged  testator  did  not  sign  his 
name  should  be  proved  by  two  witnesses  to  have  been  signed  by  some  person 
by  his  express  direction. 

Cited  in  reference  notes  in  67  A.  D.  256,  on  proof  of  wills;  77  A.  D.  462, 
as  to  whether  witnesses'  want  of  recollection  is  fatal  to  will;  30  A.  S.  R.  718, 
on  proof  of  will  by  one  witness  or  by  one  witness  and  corroborative  circum- 
stances; 68  A.  D.  610,  on  proof  of  execution  of  will  by  other  evidence  than 
that  of  attesting  witnesses. 

Cited  in  notes  in  10  A.  D.  618,  on.  sufficiency  of  proof  of  will;  77  A.  S.  R. 
400,  on  number  of  witnesses  required  for  proof  of  will;  44  X1.R.A.  146,  on 
proof  of  testator's  signature  by  mark  when  attesting  witness  is  forgetfuL 

Distinguished  in  Barr  v.  Graybill,  13  Pa.  396;  Snyder  v.  Bull,  17  Pa.  54, — 
holding  execution  of  will  not  sufficiently  proved  where  witness  did  not  inti- 
mate that  he  had  forgotten  any  part  of  transaction,  and  swore  that  he  did 
not  hear  testator  give  any  direction  whatever. 
Probate  of  republished  will. 

Cited  in  Re  Smith,  0  Phila.  362,  30  Phila.  Leg.  Int.  100,  holding  that  probate 
of  written  republication  of  will  must  be  same  as  proof  required  to  establish 
will. 
Construction  of  statutes  as  to  revocation  of  wills. 

Cited  in  Clingan  v.  Mitcheltree,  31  Pa.  26,  holding  that  statutory  rule  re- 
garding revocation  of  wills  by  burning  or  cancelation  must  be  strictly  ad- 
hered to. 

51  AM.  DEC.  576,  BORLAND  v.  NICHOLS,  12  Pa.  88. 
Right  to  dower  In  lands  aliened  during  husband's  lifetime. 

Cited  in  Jackson  v.  Isbell,  109  Ala.  100,  19  So.  447,  holding  widow's  dower 
interest  in  lands  of  husband  sold  in  his  lifetime  under  execution  against  him, 
not  affected  by  her  act  diminishing  her  dower  interest  to  value  of  her  separate 
esUte;  Gannon  v.  Widman,  15  Pa.  Co.  Ct.  474,  3  Pa.  Dist.  R.  835,  holding 
that  wife  loses  her  statutory  dower  but  not  her  common-law  dower  where 
husband,  by  voluntary  proceedings  in  bankruptcy,  aliens  land  in  his  lifetime; 
Stevenson's  Estate,  33  Pittsb.  L.  J.  N.  S.  419;  Blackman's  Estate,  6  Phila.  161, 
23  Phila.  Leg.  Int.  125, — holding  wife's  right  of  dower  not  devested  by  deed  of 
voluntary  assignment  for  payment  of  creditors,  executed  by  husband  alone. 
Election  by  widow  between  will  and  dower. 

Cited  in  Bradford  v.  Kent,  43  Pa.  474,  holding  widow  electing  not  to  take 
devise  under  will  of  husband,  entitled  to  dower  out  of  lands  devised  to  devisees, 
of  which  he  died  seised  and  in  possession. 

Cited  in  reference  notes  in  57  A.  D.  777;  61  A.  D.  715, — as  to  when  dower 
is  barred  by  provision  in  will;  55  A.  D.  577,  on  election  by  widow  to  take  under 
the  will  in  lieu  of  dower. 

Cited  in  notes  in  12  L.R.A.  230,  as  to  when  widow  is  put  to  her  election  be- 
tween her  rights  under  the  will  and  under  the  law;  92  A.  S.  R.  696,  on  widow's 
duty  to  elect  between  benefits  of  will  and  right  to  dower  or  in  community 
property. 

Disapproved  in  Sanders  t.  Wallace,  118  Ala.  418,  24  So.  354,  holding  widow 
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not  entitled  to  dower  when  she  fails  to  dissent  from  husband's  will  in  which 
provision  is  made  for  her. 

—  Effect  of  taking  under  will  on  right  to  dower  in  land  aliened  during 
husband's  lifetime. 

Cited  in  Westbrook  v.  Vanderburgh,  36  Mich.  30,  holding  widow  not  barred 
of  dower  in  lands  conveyed  by  husband  in  lifetime  by  deed  in  which  she  did  not 
join,  where  she  accepts  provision  made  for  her  in  husband's  will;  Gray  v. 
McCune,  23  Pa.  447,  to  point  that  acceptance  of  devise  under  husband's  will  did 
not  bar  widow's  right  of  dower  in  lands  which  husband  had  conveyed,  and 
which  formed  no  part  of  his  estate. 

Distinguished  in  Fairchild  v.  Marshall,  42  Minn.  14,  43  N.  W.  563,  holding 
widow  not  entitled  to  dower  in  lands  conveyed  by  husband  during  coverture  by 
deed  of  warranty  in  which  she  did  not  join,  when  she  accepts  inconsistent  pro- 
visions of  will;  Corry  v.  Lamb,  46  Ohio  St.  203,  12  N.  E.  660,  holding  widow 
electing  to  take  provision  made  for  her  in  husband's  will,  not  barred  of  dower 
in  land  of  which  he  was  seised  as  estate  of  inheritance  during  coverture,  and 
which  was  sold  on  foreclosure  of  mortgage  executed  by  him  alone. 
Construction  of  statutes. 

Cited  in  Renick  v.  Boyd,  1  Chester  Co.  Rep.  267,  to  point  that  it  is  not  to  be 
presumed  that  legislature  intended  to  make  any  innovation  upon  common  law 
further  than  case  required;  Rheinstrom  v.  Green,  4  Luzerne  Leg.  Reg.  223,  7 
Legal  Gaz.  254,  holding  prior  and  subsequent  statutes  subject  to  same  con- 
struction, where  they  have  same  object  in  view;  Pettit  v.  Fretz,  33  Pa.  118, 
holding  that  obscure  statute  will  be  construed  according  to  rules  of  common 
law. 

51  AM.  DEC.  580,  FERRIS  v.  HENDERSON,  12  PA.  49. 

Fraud,  concealment,  or  mistalce  as  affecting  running  of  limitations. 

Cited  in  Martin  v.  Smith,  1  Dill.  85,  Fed.  Cas.  No.  9,164,  holding  that  fraud 
will  not  avoid  running  of  statute  of  limitations,  where  plaintiff  is  guilty  of 
negligence  in  discovering  it;  De  Mares  v.  Gilpin,  15  Colo.  76,  24  Pac.  568,  hold- 
ing that  statute  of  limitations  does  not  begin  to  run  in  equity,  in  cases  of 
fraud  or  mistake,  until  fraud  discovered;  Miller  v.  Powers,  119  Ind.  79,  4  L.R.A. 
483,  21  N.  £.  455,  holding  mere  silence  by  -  person  liable  to  action,  not  such 
concealment  as  will  prevent  running  of  statute  of  limitations  until  after  dis- 
covery of  fraud;  Relf  v.  Eberly,  23  Iowa,  467,  holding  that  action  must  be 
commenced  within  five  years  after  perpetration  of  fraud,  where  jurisdiction  of 
law  and  equity  concurrent;  Ainsfield  v.  More,  30  Neb.  385,  46  N.  W.  828,  hold- 
ing lapse  of  time  applied  by  courts  of  equity  in  cases  of  mistake,  in  analogy 
to  statute  of  limitations,  reckoned  from  time  of  discovery  of  mistake;  Mitchell 
v.  Buffington,  38  Phila.  Leg.  Int  366,  11  Pittsb.  L.  J.  N.  S.  462,  1  Chester  Co. 
Rep.  211,  10  W.  N.  C.  361,  holding  that  statute  of  limitations  does  not  begin 
to  run,  where  cause  springs  from  frauds  of  defendant,  until  discovery  of  fraud; 
Sankey  v.  McElevey,  104  Pa.  265,  49  A.  R.  575,  17  Pittsb.  L.  J.  N.  S.  131,  41 
Phila.  Leg.  Int.  85,  14  W.  N.  C.  19,  holding  that  statute  of  limitations  does 
not  begin  to  run  against  creditor,  where  debtor  by  fraud  keeps  his  creditor 
in  ignorance  of  cause  of  action,  until  latter  obtains  knowledge  or  is  put  upon 
inquiry  as  to  accrual  of  action;  Rost's  Estate,  14  Lane.  L.  Rev.  78;  Bear's 
Estate,  11  Lane.  L.  Rev.  65;  Kuhn's  Appeal,  87  Pa.  100,  35  Phila.  Leg.  Int.  310, 
0  W.  N.  C.  19;  O'Dell  v.  Burnham,  61  Wis.  562,  21  N.  W.  035,— holding  that 
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statute  of  limitations  does  not  begin  to  run  against  equitable  action  for  relief 
on  ground  of  fraud,  until  fraud  is  discovered. 

Cited  in  reference  notes  in  34  A.  S.  R.  556,  on  effect  of  ignorance  on  run- 
ning of  limitations;  61  A.  D.  317,  on  applicability  of  statute  of  limitations  to 
cases  of  fraud;  1  A.  S.  R.  788,  on  running  of  limitations  after  discovery  of 
fraud  only;  9  A.  S.  R.  531,  on  lapse  of  time  before  discovery  of  fraud  as  no  bar 
to  relief  in  equity;  58  A.  D.  481,  on  statute  of  limitaim»  not  being  stopped  by 
fraudulent  concealment. 

Cited  in  notes  in  76  A.  D.  114,  on  fraud  preventing  running  of  statute  of 
limitations;  16  E.  R.  C.  258,  as  to  when  statute  of  limitations  runs  against 
cause  of  action  for  fraud;  25  L.R.A.  567,  on  how  far  statutes  of  limitation  will 
be  regarded  as  having  abrogated  maxim  that  one  cannot  profit  by  his  own 
wrong. 

Criticized  in  Smith  v.  Blachley,  198  Pa.  173,  53  L.R.A.  849,  47  Atl.  985,  hold- 
ing that  statute  of  limitations  in  action  based  upon  fraud  runs  from  date  of 
fraudulent  act,  unless  such  fraud  has  been  actively  concealed  by  defendant. 
liimitations  of  action  in  eqaity. 

Cited  in  Lakin  v.  Sierra  Buttes  Gold  Min.  Co.  25  Fed.  337,  as  to  whether 
equity  courts  will  adopt,  by  analogy,  statute  of  limitation. 

Cited  in  reference  notes  in  65  A.  D.  545,  on  application  of  statute  of  limi- 
tations to  equity  suits;  76  A.  D.  630,  on  running  of  statute  of  limitations  in 
equity;  60  A.  D.  514,  as  to  when  statute  of  limitations  begins  to  run  in  equity 
in  case  of  fraud;  65  A.  D.  587,  on  binding  effect  of  statute  of  limitations  in 
equity  when  remedies  at  law  and  equity  are  concurrent. 
Nature  of  accidental  omission  from  writing. 

Cited  in  Gump's  Appeal,  65  Pa.  476,  holding  that  accidental  omission  from 
writing  comes  under  head  of  mistake. 

51  AM.  DEC.  584,  McGOWIN  v.  REMINGTON,  12  PA.  5«. 
Jurisdiction  of  equity. 

Cited  in  Paxton  Fire  Co.  v.  McCormick,  27  Pa.  Co.  Ct.  553,  holding  that  test 
of  equity  jurisdiction  is  absence  of  plain  and  adequate  remedy  at  law. 

Cited  in  reference  notes  in  58  A.  D.  694,  on  question  of  jurisdiction;  66  A.  D. 
501,  on  relief  in  equity  where  there  is  an  adequate  remedy  at  law. 

—  To  recover  chattel  generally. 

Cited  in  Simes  v.  Everson,  46  Pa.  304,  holding  that  equity  will  decree  re- 
delivery of  note  given  for  one  purpose,  after  failure  of  contingency  upon  which 
its  delivery  depended. 

—  Chattels  retained  by  bailee  or  agent. 

Cited  in  Dawson  v.  Insurance  Co.  of  N.  A.  46  Phila.  Leg.  Int.  4,  6  Pa.  Co.  Ct. 
214;  De  La  Guesta  v.  Insurance  Co.  of  N..A.  136  Pa.  658,  20  Atl.  505,— to  point 
that  equity  will  decree  restitution  of  chattels  detained  by  bailee  or  agent; 
Pressed  Steel  Car  Co.  v.  Hansen,  34  Pittsb.  L.  J.  N.  S.  35,  holding  that  court 
of  equity  has  in  proper  case  power  to  decree  return  of  plants  and  drawing. 

—  Chattels  having  peculiar  sentimental  value. 

Cited  in  Beasley  v.  AUyn,  15  Phila.  97,  39  Phila.  Leg.  Int.  264,  12  W.  N.  C. 
90,  holding  that  equity  will  decree  restitution  of  chattel  having  peculiar  senti- 
mental value  to  plaintiff  although  worth  nothing  intrinsically. 
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Specific  performance  of  contract. 

Cited  in  Nestel  v.  Knickerbocker  L.  Ins.  Co.  12  Phila.  477,  34  Phila.  Leg. 
Int.  240,  holding  thftt  equity  will  not  specifically  enforce  contract  to  issue 
policy  of  insurance. 

—  Contract  as  to  personalty  generally. 

Cited  in  Ridenbaugh  v.  Thayer,  10  Idaho,  662,  80  Pac.  229;  Livesley  v. 
Johnston,  46  Or.  30,  106  A.  S.  R.  647,  65  L.R,A.  783,  76  Pac.  13,  946,— holding 
that  court  will  specifically  enforce  delivery  of  personalty,  where  award  of  dam- 
ages would  not  put  plaintiff  in  situation  as  beneficial  as  if  agreement  specific- 
ally enforced,  or  would  afford  only  inadequate  redress;  Smaltz's  Appeal,  39 
Phila.  Leg.  Int.  304;  Western  Nat.  Bank  v.  Brooks,  17  Phila.  141,  42  Phila. 
Leg.  Int.  26;  Smaltz's  Appeal,  99  Pa.  310, — ^holding  that  courts  of  equity  will 
grant  relief  by  specific  performance  only  when  recovery  in  damages  will 
be  inadequate;  Spotts  v.  Eisenhauer,  31  Pa.  Super.  Ct.  89;  Philadelphia  &  R. 
R.  Co.'s  Appeal,  39  Phila.  Leg.  Int.  98,  12  Pittsb.  L.  J.  N.  S.  379,— holding  that 
equity  will  not  specifically  enforce,  as  general  rule,  contract  relating  to 
personalty;  Mershon  v.  Wanamaker,  29  Pa.  Co.  Ct.  177,  12  Pa.  Dist.  R.  685; 
Kaul  V.  Henke,  2  Pa.  Dist.  R.  236, — holding  that  decree  for  surrender  of  papers 
will  be  refused  unless  they  have  peculiar  value  which  cannot  be  compensated  in 
damages;  Philadelphia  &  R.  R.  Co.  .v.  Stichter,  11  W.  N.  C.  325,  holding  that 
court  of  equity  will  specifically  enforce  contract  for  sale  of  bond,  in  amicable 
proceeding  to  test  right  of  defendant  to  execute  bonds. 

Cited  in  reference  note  in  63  A.  D.  235,  on  bill  for  specific  execution  of  con- 
tract relating  to  chattels. 

Cited  in  note  in  6  E.  R.  C.  646,  on  specific  performance  of  contracts  con- 
cerning chattels. 
^  Contract  to  sell  corporate  stock. 

Cited  in  Bryan  v.  Riddle,  114  Pa.  465,  7  Atl.  72,  44  Phila.  Leg.  Int.  69,  17 
Pittsb.  L.  J.  N.  S.  177,  holding  contracts  relating  to  personal  chattels,  stocks, 
and  securities,  not  specifically  enforceable  in  equity;  Schimpff  v.  Dime  Deposit 
&  Discount,  208  Pa.  380,  67  Atl.  767,  holding  that  equity  will  not  specifically 
enforce  contract  to  sell  corporate  stock,  where  plaintiff  has  waited  until  stock 
quadrupled  in  value;  Steinmeyer  v.  Siebert,  190  Pa.  471,  42  Atl.  880,  29  Pittsb. 
L.  J.  N.  S.  383,  44  W.  N.  C.  61,  holding  that  court  of  equity  will  sustain  bill 
to  recover  stock  fraudulently  obtained  by  one  standing  in  confidential  relation 
to  true  owner;  Edelman  v.  Latshaw,  159  Pa.  644,  28  Atl.  475,  on  jurisdiction 
of  equity  to  decree  specific  reconveyance  of  stock  sold  under  fraudulent  repre- 
sentations. 

Distinguished  in  Riggs  v.  Reading  &  S.  W.  Street  R.  Co.  191  Pa.  298,  43  Atl. 
212,  holding  that  equity  will  not  decree  specific  performance  of  contract  to  sell 
corporate  stock;  Foil's  Appeal,  91  Pa.  434,  36  Phila.  Leg.  Int.  495,  8  W.  N.  C. 
23,  holding  that  equity  will  not  decree  specific  performance  of  contract  to  sell 
bank  stock. 
«- Contract  for  timber  having  special  valae. 

Cited  in  Strause  v.  Berger,  220  Pa.  367,  69  Atl.  818,  holding  that  equity  will 
specifically  enforce  contract  for  timber  having  special  value  to  purchaser,  where 
it  is  difficult  to  obtain  it  in  market. 

—  Of  contract  for  sale  of  saloon  license  and  fixtures. 

Cited  in  Effinger  v.  Hain,  18  Lane.  L.  Rev.  3,  10  Pa.  Dist  R.  107,  holding 
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that  court  of  equity  will  not  specifically  enforce  contract  to  lease  hotel  and 
transfer  liquor  license;  Finnen's  Estate,  196  Pa.  72,  46  Atl.  269,  holding  that 
equity  will  not  specifically  enforce  contract  for  sale  of  liqnor  license  and  saloon 
fixtures,  in  absence  of  exceptional  grounds. 
Retention  of  Jurisdiction  by  court  of  equity  for  oomplete  relief. 

Cited  in  Rainey  v.  H.  C.  Frank  Coke  Co.  73  Fed.  389,  26  PitUb.  L.  J.  N.  S. 
362;  Re  Emrich,  2  N.  B.  N.  Rep.  656,  101  Fed.  231,  30  Pittsb.  L.  J.  N.  S.  322; 
Farmers'  Loan  &  T.  Co.  t.  Penn  Plate  Glass  Co.  60  L.R.A.  710,  43  C.  C.  A.  114, 
103  Fed.  132;  Carmichael  v.  Adams,  91  Ind.  626;  West  Branch  &  S.  Canal  Co.  v. 
Bank,  2  Legal  Gaz.  169;  Columbian  Nat.  Bank  v.  Williamsport  Gas  Co.  17  Phila. 
617,  41  Phila.  Leg.  Int.  498;  Shollenberger's  Appeal,  21  Pa.  337;  Souder's  Appeal, 
57  Pa.  498,  25  Phila.  Leg.  Int.  404,— holding  that  court  of  equity  having  juris- 
diction of  subject  will  decide  all  matters  necessary  to  enable  it  to  make  full 
and  final  determination  of  whole  controversy;  Winton's  Appeal,  97  Pa.  385, 
38  Phila.  Leg.  Int.  348,  11  W.  N.  C.  66,  holding  that  court  of  equity  which  has 
once  obtained  jurisdiction  of  subject  has  power  to  enforce  its  own  decree  in 
reference  thereto;  Ahl's  Appeal,  129  Pa.  49,  18  Atl.  475,  47  Phila.  Leg.  Int.  39, 
25  W.  N.  C.  119,  holding  that  court  of  equity  which  has  once  obtained  juris- 
diction of  cause  for  one  purpose  may  retain  it  for  purposes  of  relief  not 
specifically  prayed  for,  but  disclosed  by  evidence;  Phipps  t.  Kent,  1  Chester  Co. 
Rep.  158,  holding  that  cross  bill  can  only  be  sustained  on  matters  growing 
out  of  relief  sought  in  original  bill;  Moras'  Appeal,  38  Phila.  Leg.  Int.  348, 
holding  that  court  of  equity  has  power  to  decree  sale  of  premises  on  refusal  of 
mortgagor  to  pay  amount  due;  where  court  has  directed  reconveyance  of  prop- 
erty on  payment  of  certain  sum;  Ressler  v.  Witmer,  1  Pearson  (Pa.)  174; 
Williams's  Appeal,  1  Mona.  (Pa.)  274,  16  Atl.  810,  24  W.  N.  C.  365;  Busaier 
V.  Weekey,  11  Pa.  Super.  Ct.  463;  Dare  v.  BennettBretz  Piano  Co.  30  Pa.  Co. 
C:t.  481;  East  Greenwich  Inst,  for  Savings  v.  Shippie,  20  R.  I.  650,  40  Atl. 
872, — holding  that  court  of  equity  having  cognizance  of  litigation  will  decide 
every  question  within  circle  of  contest. 

Cited  in  reference  notes  in  26  A.  S.  R.  533,  on  retention  of  equitable  jurisdic- 
tion once  acquired  to  give  complete  relief;  64  A.  D.  105,  on  granting  full  relief 
in  equity  after  jurisdiction  acquired. 
^  After  issuance  of  injunction. 

Cited  in  Marvine  v.  Drexel,  68  Pa.  362,  28  Phila.  Leg.  Int.  68,  holding  tliat 
court  of  equity  will  decree  that  sale  by  executors  be  made  in  such  manner  as 
will  serve  joint  interests  of  parties,  at  same  time  with  injunction  to  restrain 
ruinous  sale  by  them;  Porterfield's  Appeal,  77  Pa.  221,  33  Phila.  Leg.  Int.  4, 
holding  that  court  of  equity  will  decree  account  of  damages  or  waste  at  same 
time  with  injunction  to  prevent  multiplicity  of  suits;  Walter  t.  McElroy,  151 
Pa.  549,  25  Atl.  125,  23  Pittsb.  L.  J.  N.  S.  137,  31  W.  N.  C.  131,  holding  that 
account  of  damages  sustained  will  follow  as  incident  to  right  to  injunction,  and 
to  avoid  multiplicity  of  suits. 
^  Bills  of  discovery. 

Cited  ip  Pittinger  v.  Kennedy,  3  Legal  Gas.  277,  2  Luzerne  Leg.  Reg.  132, 
holding  court  of  equity  having  jurisdiction  to  compel  discovery  and  account  of 
dividends  and  transfer  of  stock  by  corporation  had  authority  to  ascertain  and 
compel  payment  of  damages  caused  by  refusal  of  company  to  permit  transfer  of 
stock;   Gloninger   v.   Hazard,   42   Pa.   389;    Petty  v.   Fogle,   16   W.   Va.   497,— 
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holding  that  courts  of  equity  will  decline  to  take  jurisdiction  where  accounts 
are  all  on  one  side,  unless  discovery  is  sought  or  required. 
^Partition  and  accounting. 

Cited  in  Hanna  v.  Clark,  189  Pa.  321,  41  Atl.  981,  43  W.  N.  C.  281,  holding 
that  court  of  equity  has  jurisdiction  in  case  where  bill  filed  for  account- and 
for  partition  founded  upon  equitable  title. 
•^In  suits  between  partners. 

Cited  in  Power  v.  Kirk,  1  Pittsb.  610,  6  Pittsb.  L.  J.  403;  McCutcheon  v. 
Ackland,   1   Chester  Co.  Rep.   82, — holding  that  court  of  equity  has  power  to 
assess   damages   where   its  jurisdiction   has   attached   in   suit   by  one   partner 
against  another  who  has  wrongfully  assigned  firm's  property. 
'^  Application  of  rule  to  orphans'  court. 

Cited  in  Odd  Fellows'  Sav.  Bank  Appeal,  123  Pa.  356,  16  Atl.  606,  46  Phila. 
Leg.  Int.  128,  19  Pittsb.  L.  J.  N.  S.  249,  23  W.  N.  C.  85,  holding  equitable 
jurisdiction  of  orphans'  court  when  once  attached,  sufficient  to  embrace  every 
relief  necessary  for  full  disposition  of  case;  McMurray  v.  Davis,  36  Phila.  Leg. 
Int.  103,  on  extent  of  orphans'  court's  jurisdiction  after  once  attached. 

51  AM.  DEC.  500,  BROWXFIELD  t.  BROWNFIELD,  12  PA.  1S6, 
Parol  evidence  to  explain  ambiguity  in  writing. 

Cited  in  reference  note  in  63  A.  D.  56,  on  parol  evidence  to  explain  am- 
biguities in  written  instrument. 

Cited  in  note  in  62  A.  D.  130,  on  parol  evidence  to  explain  written  instru- 
ments. 
^  In  will  generally. 

Cited  in  Phelps's  Estate,  4  Pa.  Dist.  R.  258,  7  Kulp,  485,  holding  parol 
evidence  admissible  to  explain  latent  ambiguity  in  will;  Miller's  Estate,  36 
Pittsb.  L.  J.  N.  S.  295,  holding  parol  testimony  showing  testatrix's  circum- 
stances and  amount  and  character  of  her  property,  admissible  to  aid  in  in- 
terpretation of  will. 

Cited  in  reference  notes  in  10  A.  S.  R.  463,  on  admissibility  of  extrinsic  evi- 
dence to  explain  will;  53  A.  D.  501,  as  to  when  extrinsic  evidence  is  admissible 
to  explain  will;  57  A.  D.  737,  on  admissibility  of  evidence  to  correct  or  explain 
will;  78  A.  D.  506,  on  admissibility  of  extrinsic  evidence  to  explain  ambiguity 
in  will;  68  A.  D.  702,  on  parol  evidence  to  remove  latent  ambiguities  in  will;  57 
A.  D.  709,  on  parol  evidence  of  mistake  in  will. 

Cited  in  note  in  50  A.  S.  R.  287,  on  exceptions  permitting  extrinsic  evidence 
to  explain  will. 

Distinguished  in  Campbell  v.  Lowe,  8  Md.  500,  66  A.  D.  339,  holding  parol 
testimony  inadmissible  to  explain  ambiguities  appearing  upon  face  of  will. 
~To  identify  legatee. 

Cited  in  Miller's  Estate,  20  Pa.  Super.  Ct.  443,  holding  parol  testimony  ad- 
missible to  show  whom  testator  meant  by  "William  Wilson's  children,"  where  he 
had  no  relatives  answering  such  description,  and  will  was  silent  as  to  identity 
of  William  Wilson;  Webster  v.  Morris,  66  Wis.  366,  57  A.  R.  278,  28  N.  W. 
353,  holding  extrinsic  evidence  admissible  to  show  that  bequest  to  "Ormo  and 
Algoma  Union  Cemetery  Association  of  Ormo"  was  to  Union  Cemetery  Associa- 
tion, and  not  to  Ormo  Cemetery  Association. 


Digitized  by 


Google 


61  AM.  DEC  J  NOTES  ON  AMERICAN  DECISIONS.  W6 

Cited  in  note  in  50  A.  S.  R.  287»  on  extrinsic  evidence  to  identify  beneficiary 
under  will. 
«-  To  identify  sabject  of  devise. 

Cited  in  Pate  v.  Bushong,  161  Ind.  633,  100  A.  S.  R.  287,  63  L.R.A.  693,  G9 
N.  E.  291 ;  Black  v.  Richards,  95  Ind.  184, — holding  that  thing  devised  by  will 
may  be  identified  by  parol  evidence;  Thompson  v.  Kaufman,  6  Pa.  Dist.  R.  522, 
holding  parol  evidence  admissible  to  identify  subject-matter  of  devise. 

Cited  in  note  in  16  L.R.A.  322,  on  parol  evidence  of  mistake  in  description  of 
land  devised. 
Admissibility  of  testator's  declarations. 

Cited  in  notes  in  50  A.  S.  R.  282,  on  admissibility  of  declarations  of  testator 
to  explain  will;  107  A.  S.  R.  473,  on  admission  of  testator's  declarations  to  aid 
in  construction  of  will. 
Construction  of  wills. 

Cited  in  reference  note  in  65  A.  D.  642,  on  jurisdiction  and  practice  in  con- 
struing devises  and  bequests  in  wills. 
Misdescription  of  land  in  will. 

Cited  in  note  in  6  L.R.A.(N.S.)  959,  on  boundaries  and  area  of  land  devised  in 
will  misdescribing  the  land. 

Competency  of  depositions  in  support  of  demand  for  new  trial. 

Cited  in  Com.  v.  Reber,  10  Pa.  Dist.  R.  683,  on  competency  of  depositions  in 
support  of  demand  for  new  trial,  which  introduce  matter  not  specified  in  rea- 
sons. 

51  AM.  DEC.   505,  WATSON  v.  BAGALEY,   12  PA.    164. 

What  writings  are  assignments  under  act  prohibiting  preferences. 

Cited  in  Clark  v.  Sigua  Iron  Co.  26  C.  C.  A.  423,  39  U.  S.  App.  753,  81  Fed. 
310,  27  Pittsb.  L.  J.  N.  S.  464,  holding  no  particular  form  of  words  necessary  to 
constitute  writing  assignment;  McCIeery  v.  Stoup,  32  Pa.  Super.  Ct.  42,  holding 
that  assignment  of  chose  in  action  or  of  fund  need  not  be  by  any  particular  form 
of  words  or  form  of  instrument;  M'llree  v.  Guy,  1  Phila.  488,  11  Phila.  Leg,  Int. 
90,  holding  act  prohibiting  preferences  sufficiently  extensive  to  embrace  every 
mode  in  which  property  can  be  passed  by  one  man  to  another;  Shafer's  Estate,. 
8  Pa.  Dist.  R.  221,  holding  assignment,  however  formal  or  disguised,  which  seeks 
to  create  preference  by  failing  debtor,  under  ban  of  act  prohibiting  preferences; 
Blabon  v.  Lewis,  3  Phila.  454,  16  Phila.  Leg.  Int.  300,  holding  that  deposit  of 
money  by  debtor  in  hands  of  third  person  for  equal  division  among  creditors  does 
not  make  such  third  person  responsible  to  creditors;  Corn  Exch.  Nat.  Bank 
V.  Philadelphia  Trust,  S.  D.  &  Ins.  Co.  11  Phila.  510,  33  Phila.  Leg.  Int.  401, 
Fed.  Cas.  No.  3,244,  holding  instrument  which  transfers  property  beyond  reach  of 
execution,  in  trust  for  benefit  of  assenting  creditors,  within  purview  of  statutes 
regulating  voluntary  assignments  for  creditors;  Re  Schaefer,  194  Pa.  420,  46 
Atl.  311,  holding  that  any  informal  assignment  which  seeks  to  create  preference 
by  failing  debtor  comes  under  ban  of  act  prohibiting  preferences  in  assignments; 
Vallance  v.  Miners*  L.  Ins.  &  T.  Co.  42  Pa.  441,  holding  assignment  directly  to 
creditors  beneficially  interested,  whether  in  satisfaction  of  or  as  security  for  their 
debts,  not  within  act  prohibiting  preferences;  Kern  v.  Powell,  98  Pa.  253,  10  W. 
N.  C.  547,  holding  assignment  which,  in  express  terms,  gives  preference  to  one 
af  assignor's  creditors,  inoperative;  Fox  v.  Curtis,  176  Pa.  52,  38  W..N.  C.  321, 
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34  Atl.  952,  holding  assignment  by  insolvent  partnership  to  third  party,  for 
benefit  of  two  of  its  creditors  only,  void  as  preferment  of  creditors;  Wily  v.  Pear- 
son, 2  Woodw.  Dec.  424,  holding  verbal  contract  of  assignment,  in  consideration 
of  subsisting  and  enforceable  indebtedness,  of  interest  in  legacy  remaining  in 
hands  of  executors,  good  as  agi|,inst  creditors  of  assignor  who  subsequently  at- 
tach fund;  Bausman  v.  Burger,  26  W.  N.  C.  365,  as  to  effect  of  deposit  by  debtor 
under  arrangement  with  creditors,  on  creditor  not  party  to  agreement;  Missis- 
sippi C.  R,  Co.  v.  Southern  R.  Asso.  8  Phila.  107,  28  Phila.  Leg.  Int.  309,  3  Legal 
Gaz.  178,  4  Brewst  (Pa.)  79,  1  Campbell,  177,  to  point  that  fund  in  hands  of 
trustee,  realized  by  conversion  of  other  property  into  money,  and  directed  by  as- 
signor to  be  paid  over  to  certain  creditors,  is  actually  impressed  with  trust  in 
favor  of  persons  beneficially  entitled;  Haines  v.  Campbell,  8  Wis.  187,  holding  as- 
signment authorizing  assignee  to  sell  property  upon  credit,  void  as  to  creditors; 
Norton  v.  Kearney,  10  Wis.  443,  holding  assignment  in  wJiich  assignee  is  "to  dis- 
pose of  property  to  best  advantage,  in  his  discretion,"  valid. 

Cited  in  reference  note  in  21  A.  S.  R.  899,  on  what  is  an  equitable  assignment. 

Cited  in  note  in  37  L.R.A.  356,  as  to  whether  a  preference  by  mortgage  or  sale 
is  an  assignment  for  creditors. 

Distinguished  in  Griffin  v.  Rogers,  4  Phila.  76,  17  Phila.  Leg.  Int.  148,  holding 
delivery  by  one  bank,  under  agreement  with  other  banks  of  city,  to  garnishees 
acting  on  behalf  of  latter,  of  certain  notes  and  bills  as  collateral  security  for 
advance  of  certain  sum  for  redemption  of  its  notes,  not  assignment  in  trust  for 
creditors;  Beans  v.  Bullitt,  67  Pa.  221,  25  Phila.  Leg.  Int.  260  (affirming  6 
Phila.  239,  24  Phila.  Leg.  Int.  252),  holding  mere  transmission  of  custody  and 
management  of  property,  not  assignment  for  benefit  of  creditors. 

—  Power  of  attorney  to  collect  and  distribute  money. 

Cited  in  Wallace  v.  Wainwright,  87  Pa.  263,  ^  Phila.  Leg.  Int.  27,  holding 
assignment  by  failing  debtor  to  attorney  for  some  of  his  creditors,  of  numerous 
claims  and  judgments,  '*in  payment  of  their  demands,"  assignment  for  benefit  of 
creditors;  Lucas  v.  Railroad,  3  Phila.  216,  15  Phila.  Leg.  Int.  326,  holding  that 
transfer  of  property  by  debtor  in  trust  for  payment  of  his  debts  will  not  fall 
within  statutes  which  regulate  assignments,  unless  made  in  due  form  and  pur- 
porting to  be  assignment;  Winner  v.  Hoyt,  60  Wis.  227,  57  A.  R.  257,  28  N.  W. 
380,  holding  chattel  mortgages  and  assignments  of  accounts  transferring  entire 
property  of  insolvent  debtors  to  certain  creditors,  with  intent  that  one  creditor 
should  convert  such  property  and  divide  same  pro  rata  among  favored  creditors, 
general  assignment  with  preferences;  Sandmeyer  v.  Dakota  F.  &  M.  Ins.  Co.  23 
S.  D.  346,  50  N.  W.  363,  holding  transfer  of  property  by  debtor  to  third  person 
to  pay  creditors,  without  transfer  of  absolute  title,  does  not  devest  debtor  of  title 
in  property,  so  that  such  third  person  can  collect  debts  due  debtor  in  his  own 
name. 

Distinguished  in  Johnson  v.  Ogilbee,  2  Phila.  79,  13  Phila.  Leg.  Int.  92,  holding 
that  power  of  attorney  to  collect  debt  due  one,  with  direction  to  pay  another  part 
of  proceeds  is  not  assignment,  where  no  part  of  debt  collected. 

—  Orders  to  pay  money  to  become  dae  under  contract. 

Cited  in  Trumbower  v.  Ivey,  2  Pa.  Co.  Ct.  471,  holding  that  order  to  collect 
and  appropriate  wages  to  become  due  from  any  future  employment  may  become 
irrevocable  assignment  by  appropriation  of  wages  to  particular  use,  but  that  it  is 
subject  to  revocation  as  a  power  of  attorney  any  time  before  execution. 
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~  Orders  transferring  debt. 

Cited  in  Oakes  v.  Oram,  43  Phila.  Leg.  Int.  620,  as  to  order  transferring  debt 
constituting  equitable  and  available  assignment. 

What  may  be  assigned. 

Cited  in  Bittenbender  v.  Sunbury  &  K  R.  Co,  40  Fa.  269,  holding  that  assign- 
ment may  be  made  of  any  property  of  which  assignor  has  actual  or  potential 
possession. 

Cited  in  note  in  6  A.  D.   380,  as  to  registry  of  stock  transfers. 

Necessity  of  recording  assignment  for  benefit  of  creditors. 

Cited  in  Re  Glen  Iron  Works,  20  Fed.  674,  17  Phila.  661,  41  Phila.  Leg.  Int 
243,  40  W.  N.  C.  514;  Driesbach  v.  Becker,  34  Pa.  162,— to  point  that  assets 
or  moneys  collected  by  assignee  under  unrecorded  assignment  are  liable  to  attach- 
ment by  creditor  of  assignor;  Dettra  v.  Bollman,  9  Lane  L.  Rev.  1,  holding  unre- 
corded assignment  in  trust,  valid  as  against  assignor  and  creditors  until  latter 
take  proper  measures  to  avoid  it;  Heath  v.  Page,  63  Pa.  108,  3  A.  R.  633,  27 
Phila.  Leg.  Int.  262,  to  point  that  assignment  by  debtor  for  benefit  of  creditors 
is  void  as  to  creditors  generally,  unless  recorded  within  thirty  days. 

51  AM.  DEC.   598,  OVSRHOLT*S  APPEAIj,   12  PA.  222. 

What  Is  partnership  real  estate.     • 

Cited  in  Abbott's  Appeal,  60  Pa.  234,  22  Phila.  Leg.  Int.  324,  holding  real  estate 
purchased  by  firm  for  partnership  purposes  partnership  property,  though  con- 
veyed in  deed  to  partners  as  tenants  in  common. 

Cited  in  reference  note  in  48  A.  S.  R.  69,  on  how  intent  shown  that  realty 
shall  be  deemed  partnership  property. 

Cited  in  note  in  19  £.  R.  C.  484,  on  land  as  partnership  property. 

Distinguished  in  Volmar  v.  Greer,  7  Phila.  464,  27  Phila.  Leg.  Int.  389,  holding 
title  to  real  estate  which  is  taken  without  any  assertion  on  its  face  that  it  is  to 
be  taken  as  partnership  property,  held  by  partners  as  tenants  in  common. 

Rights  of  creditors  In  partnership  real  estate. 

Cited  in  Re  Codding,  12  Pittsb.  L.  J.  N.  8.  212,  9  Fed.  849,  holding  judgment 
against  partnership  for  partnership  debt,  entered  by  confession  of  all  partners, 
lien  upon  partnership  real  estate;  Bean  t.  Mercer,  1  Chester  Co.  Rep.  336,  hold- 
ing that  judgments  against  firm  are  liens  against  separate  real  estate  of  part- 
ners; Erwin's  Appeal,  39  Pa.  636,  80  A.  D.  642,  holding  judgments  for  firm  debts 
payable  out  of  proceeds  of  real  estate  purchased  and  held  for  partnership  pur- 
poses, in  preference  to  judgments  against  parties  individually. 

Cited  in  reference  note  in  48  A.  S.  R.  76,  on  purchasers  and  encumbranoers  of 
partnership  realty  without  notice. 

Cited  in  note  in  28  L.R.A.  170,  on  position  of  judgment  creditors  as  to  partner- 
ship real  estate. 

Criticized  in  Re  Erb,  1  Pearson  (Pa.)  98,  holding  that  judgment  creditor  of 
partner  has  lien  on  property  purchased  with  partnership  funds  for  partnership 
purposes,  but  conveyed  by  articles  of  agreement  to  partners  as  .tenants  in  common. 

Doctrine  In  regard  to  distribution  of  fund  In  court. 

Cited  in  Rice's  Appeal,  79  Pa.  169,  31  Phila.  Leg.  Int  220,  6  Legal  Gaz.  244, 
on  doctrine  in  regard  to  distribution  of  fund  in  court. 
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Right  to  demand  isgne  to  try  facts  arising  on  distribntion  of  money 
from  sherilf's  sale. 

Cited  in  Re  Wormser,  8  Kulp,  236,  holding  that  right  to  issue  under  act  of  183& 
depends  on  materiality  of  facts  alleged  in  affidavit  of  applicant;  Souder's  Appeal, 
57  Pa.  498,  25  Phila.  Leg.  Int.  404,  holding  issue  under  act  of  1836,  demandable 
of  right  at  any  time  before  decree;  Moore  v.  Dunn,  147  Pa.  359,  23  Atl.  596,  48 
Phila.  Leg.  Int.  116,  10  Pa.  Co.  Ct  79,  28  W.  N.  C.  63,  holding  issue  under  act 
of  1836  not  matter  of  right  on  filing  affidavit  that  there  are  material  facts  in  dis- 
pute, without  stating  what  they  are. 

51  AM.  DEC.  601,  McMAHOX  t.  SLOAN,   12  PA.   a20. 
Rights  of  innocent  purchaser  from  ostensible  owner. 

Cited  in  Leigh  Bros.  v.  Mobile  &  O.  R.  Co.  58  Ala.  165,  holding  that  mere  pos- 
session of  chattel  does  not  clothe  one  with  transferable  interest  so  as  to  protect 
purchaser  as  against  true  owner;  Moore  v.  Robinson,  62  Ala.  537;  Jetton  v. 
Tobey,  62  Ark.  84,  34  S.  W.  531, — holding  that  mere  possession  of  chattel  docs  not 
enable  possessor  to  confer  better  title  than  he  actually  has;  Columbus  Buggy  Co. 
V.  Turley,  73  Miss.  529,  55  A.  S.  R.  550,  32  L.R.A.  260,  19  So.  232,  holding  that 
innocent  purchaser  of  goods  from  vendee  in  possession  having  right  to  resell  same 
acquires  title,  although  title  is  reserved  in  vendor  until  payment  made;  City 
Bank  v.  Easton  Boot  &  Shoe  Co.  6  North.  Co.  Rep.  32,  holding  that  bona  fide 
purchaser  may  acquire  title  as  against  real  owner  when  custodian  is  engaged  in 
common  business  of  selling  such  property  and  has  apparent  authority  from 
owner;  Lewis  v.  Browning,  32  Pa.  Co.  Ct.  264,  13  Luzerne  Leg.  Reg.  9,  holding 
that  continuance  of  bailment  of  horse  for  two  years  raises  no  duty  of  reclama- 
tion in  bailor;  Hildeburn  v.  Nathans,  1  Phila.  569,  12  Phila.  Leg.  Int.  254; 
holding  owner  not  disbarred  from  asserting  his  title  to  chattels  by  intrusting 
them  to  another  and  enabling  latter  to  hold  himself  out  as  owner;  Rorabaugh  v. 
Schrubb,  25  Pa.  Co.  Ct.  573,  holding  that  innocent  purchaser. of  due  bill  from 
payee  in  possession  will  take  title,  notwithstanding  real  ownership  is  in  another; 
Sensenig  v.  Seiberling,  22  Lane.  L.  Rev.  74;  Davis  v.  Bigler,  62  Pa.  242,  1  A.  R. 
393, — ^holding  that  owner  of  property  or  goods  intrusted  to  servants  and  bailees 
does  not  lose  his  property  by  breach  of  mandatory;  Agnew  v.  Johnson,  22  Pa. 
471,  62  A.  D.  303,  holding  that  purchaser  of  personal  property  takes  no  better 
title  than  his  vendor;  Quinn  v.  Davis,  78  Pa.  15,  7  Legal  Gaz.  173,  32  Phila.  Leg. 
Int  169,  holding  transfer  of  possession  to  another,  not  such  act  as  will  devest 
one  of  his  title  to  chattel. 

Cited  in  reference  notes  in  12  A.  S.  R.  299,  on  title  of  purchaser  of  personal 
property;  70  A.  D.  230,  on  purchaser  of  personalty  taking  no  better  title  than 
vendor  had;  70  A.  D.  230,  as  to  when  purchaser  obtains  good  title  notwithstand- 
ing true  owner's  claim. 

Cited  in  note  in  3  A.  S.  R.  196,  on  necessity  for  consent  of  owner  of  chattel  to 
devest  him  of  title. 
—  Purchaser  at  execution  sale. 

Cited  in  Mann  v.  English,  7  Pa.  Co.  Ct.  637,  holding  deposit  of  plant  with  florist 
for  winter  does  not  debar  owner  from  asserting  his  right  thereto  as  against  execu- 
tion officer  in  possession. 
Burden  of  proof  in  action  on  chattel  fraudulently  obtained. 

Cited  in  note  in  3  A.  S.  R.  206,  oh  burden  of  proof  in  actions  on  lost,  stolen 
or  fraudulently  obtained  chattel. 
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Admissibility  of  declarations  of  one  wrongfiilly  selllnfc  another's  prop* 
erty. 

Cited  in  note  in  3  A.  S.  R.  206,  on  admissibility  of  acts  and  declarations  of 
one  wrongfully  selling  property  of  another. 
Rll^ht  of  creditor  to  seize  property  fraudulently  assigned. 

Cited  in  Haines  v.  Campbell,  8  Wis.  187,  holding  that  property  fraudulently  as- 
signed may  be  seized  by  bona  fide  creditor  in  hands  of  assignee. 

61  AM.  DEC.  608,  ALLEN  t.  MACLELLAN,  12  PA.  S28. 
Validity  of  divorce  decree  on  service  out  of  state. 

Cited  in  note  in  19  L.R.A.  817,  on  validity  of  decree  of  divorce  obtained  on  pub- 
lication or  service  out  of  state  where  defendant  did  not  appear. 
Power  of  court  to  vacate  Judgment  or  decree  obtained  by  fraud. 

Cited  in  Nealis  v.  Dicks,  72  Ind.  374,  holding  that  judgment  obtained  by  viola- 
tion of  compromise  will  be  set  aside. 

—  In  divorce  suit  generally. 

Cited  in  Nicholson  v.  Nicholson,  113  Ind.  131,  15  N.  E.  223,  holding  courts 
empowered  to  set  aside  and  vacate  divorce  decree  obtained  by  fraud  upon  court, 
unless  restricted  by  statutory  limitations;  Earle  v.  Earle,  91  Ind.  27,  holding 
courts  empowered  to  set  aside  and  vacate  divorce  decrees  obtained  by  fraud  upon 
court;  De  Graw  v.  De  Graw,  7  Mo.  App.  121,  holding  that  relief  for  fraud  in 
obtaining  jurisdiction  in  divorce  action  can  be  obtained  only  in  court  possessed 
of  original  record,  and  by  proceedings  for  that  purpose;  Yorke  v.  Yorke,  3  N.  D. 
343,  65  N.  W.  1095,  holding  that  courts  of  general  jurisdiction  have  inherent  power 
to  set  aside  and  annul  divorce  decree  procured  by  fraud  and  deceit;  Adams  v. 
Adams,  51  N.  H.  388,  12  A.  R,  134;  Given  v.  Given,  25  Pa.  Super.  Ct.  467;  Wana- 
maker  v.  Wanamaker,  10  Fhila.  466,  30  Phila.  Leg.  Int.  265,  2  Pearson  (Pa.) 
166;  Nickerson  v.  Nickerson,  16  Phila.  154,  40  Phila.  Leg.  Int.  240,  13  W.  N. 
C.  210, — holding  that  divorce  obtained  by  fraud  will  be  annulled  and  set  aside; 
Weir  V.  Weir,  22  Lane.  L.  Rev.  84,  holding  that  divorce  decree  will  be  vacated 
when  founded  on  false  and  fraudulent  evidence,  and  respondent  had  no  notice  of 
proceedings;  King  v.  King,  28  Pa.  Co.  Ct.  313,  34  Pittsb.  L.  J.  N.  S.  177,  holding 
that  divorce  decree  will  be  vacated  where  husband,  knowing  wife's  whereabouts, 
made  publications  in  obscure  paper,  and  caused  subpoena  to  be  returned  nan  est 
inventus;  Boyd*s  Appeal,  38  Pa.  241,  holding  court  empowered  to  vacate  divorce 
decree  obtained  by  fraud  on  court  on  part  of  husband,  even  after  husband's  death. 

Cited  in  reference  notes  in  78  A.  S.  R.  878,  on  vacation  of  divorce  decree;  40 
A.  S.  R.  609,  on  vacation  of  judgments  for  divorce  obtained  by  fraud ;  9  A  S.  R 
826,  on  setting  aside  divorce  obtained  by  husband  by  fraud. 

Cited  in  notes  in  60  A.  S.  R.  658,  on  vacation,  on  motion,  of  decrees  of  divorce; 
61  A.  D.  461,  on  possibility  of  and  grounds  for  vacating  and  annulling  divorces. 

Distinguished  in  Lewis  v.  Lewis,  15  Kan.  181,  holding,  that  want  of  actual  no- 
tice will  not  annul  divorce  decree  legally  and  duly  entered,  after  service  by  pub- 
lication and  mailing  of  copy  of  petition  and  notice. 

—  Decree  for  divorce  rendered  at  previous  term. 

Cited  in  Wisdom  v.  Wisdom,  24  Neb.  551,  8  A.  S.  R.  215,  39  N.  W.  694;  Peter- 
son  V.  Peterson,  6  W.  N.  C.  449;  Fidelity  Ins.  Co.'s  Appeal,  93  Pa.  242,  8  W. 
N.  C.  395;  Peterson  v.  Peterson,  13  Phila.  82,  36  Phila.  Leg.  Int.  4;  Smith  v. 
Smith,  3  Phila.  489,  16  Phila.  Leg.  Int.  356, — holding  that  court  has  power  'to 
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vacate  divorce  decree  entered  at  previous  term,  when  fraud  has  been  practised 
upon  court. 

Cited  in  reference  note  in  75  A.  D.  486,  on  right  to  set  aside  at  subsequent  term 
decree  of  divorce  obtained  by  fraud. 

Distinguished  in  Greene  v.  Greene,  2  Gray,  361,  61  A.  D.  454 ;  Parish  v.  Parish, 
9  Ohio  St.  634,  75  A.  D.  482, — ^holding  that  divorce  decree,  although  obtained  by 
fraud,  cannot  be  set  aside  on  original  bill  filed  at  subsequent  term. 
—  When  snbseqnent  marriage  or  rights  of  Innocent  parties  intervene. 

Cited  in  Medina  v.  Medina,  22  Colo.  146,  43  Pac.  1001 ;  Carlisle  v.  Carlisle,  96 
Mich.  128,  55  N.  W.  673, — ^holding  that  subsequent  marriage  and  issue  bom 
does  not  devest  court  of  its  power  to  vacate  divorce  decree;  Lawrence  v.  Nelson, 
113  Iowa,  277,  57  L.R.A.  583,  85  N.  W.  84,  holding  that  decree  of  divorce  may  be 
set  aside  for  fraud,  although  innocent  party  injuriously  affected;  Holmes  v. 
Holmes,  63  Me.  420,  holding  that  subsequent  marriage  does  not  devest  court  of 
its  power  to  annul  divorce  decree  fraudulently  obtained;  Mahen  v.  Title  Guar- 
antee &  T.  Co.  95  111.  App.  365  (dissenting  opinion),  on  power  of  courts  to  vacate 
fraudulent  decrees  of  divorce  where  second  marriage  intervenes. 

Cited  in  reference  note  in  43  A.  S.  R.  647,  on  annulment  of  judgment  of  divorce 
after  subsequent  marriage. 

Who  may  attack  divorce  decree  on  ground  that  it  was  frandnlently  ob- 
tained. 

Cited  in  Dow  v.  Blake,  148  111.  76,  39  A.  S.  R.  156,  35  N.  E.  761,  holding  that 
one  cannot  attack  divorce  decree  upon  ground  that  it  was  obtained  through  fraud 
committed  by  himself;  Re  Burdick,  162  HI.  48,  44  N.  E.  413,  holding  party  to 
fraudulent  judgment,  or  one  in  privity  to  such  party,  or  one  possessed  of  rights 
injuriously  affected  thereby,  only  ones  entitled  to  attack  fraudulent  judgment 
after  term  expires. 
Nature  of  bill  to  impeach  divorce  decree. 

Cited  in  Ex  parte  Smith,  34  Ala.  455,  holding  bill  to  impeach  divorce  decree 
for  fraud,  an  original  bill  in  nature  of  bill  of  review. 
Effect  of  reversal  of  decree  of  divorce  after  remarriage. 

Distinguished  in  Bailey  v.  Bailey,  45  Hun,  278,  holding  one  marrying  in  good 
faith  after  having  recovered  decree  of  divorce  and  before  its  reversal  on  appeal, 
not  guilty  of  adultery. 

51  AM.  DEC.  611,  JONES  ▼.  JONES,   12  PA.  S50. 
Power  of  legislature  to  grant  divorce. 

.  Cited  in  Re  Clinton  Street,  7  Phila.  644,  27  Phila.  Leg.  Int.  5,  2  Brewst. 
(Pa.)  599,  holding  that  authority  given  to  courts  to  grant  powers  and  privileges 
operates  as  abandonment  on  part  of  legislature  of  right  to  grant  like  powers  and 
privileges;  Higbee  v.  Higbee,  4  Utah,  19,  5  Pac.  693,  holding  granting  of  divorce 
not  rightful  subject  of  legislation,  where  general  law  on  subject  of  divorce  is  in 
force. 

Cited  in  note  in  18  L.R.A.  96,  on  how  far  granting  of  legislative  divorces  con- 
flicts with  judicial  power. 
Distinction  between  Judicial  and  ministerial  acts. 

Cited  in  note  in  79  A.  D.  474,  on  distinction  between  judicial  and  ministerial 
jacts  of  quasi  judicial  officers. 

Am.  Dec.  Vol.  VII.— 61. 
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Proof  as  to  enacTtmcnt  of  statute. 

Cited  in  reference  notes  in  40  A.  S.  R.  231;  119  A.  S.  R.  902,— on  proof  of  the 
enactment  of  statutes,  66  A.  D.  687,  on  enrolment  of  statute  as  unimpeachable 
record;  85  A.  D.  357,  on  evidence  received  in  order  to  determine  whether  statute 
was  so  passed  as  to  be  invalid. 

Cited  in  notes  in  47  A.  S.  R.  815,  821,  on  proof  and  impeachment  of  enactment 
of  statutes;   14  L.R.A.  460,  on  consideration  of  extrinsic  evidence  to  show  un- 
constitutionality of  statutes  affecting  private  rights;  85  A.  D.  358,  on  rebutting 
presumption  that  enactment  of  statue  was  legal. 
—  By  legislative  Journals. 

Cited  in  reference  notes  in  69  A.  D.  504;  85  A.  S.  R.  531, — on  legislative 
journals  as  evidence;  54  A.  D.  466,  on  legislative  journals  as  evidence  of  passage 
of  statute  in  constitutional  form;  66  A.  D.  687,  on  right  to  examine  legislative 
journals  to  discover  mode  of  passing  statute. 

Cited  in  note  in  58  A.  D.  574,  on  legislative  journals  as  evidence  of  due  passage 
of  statutes. 

Presumption  from  silence  of  legislative  Jonrnal  as  to  compliance  witii 
Constitution. 

Cited  in  Cronise  v.  Cronise,  54  Pa.  255,  24  Phila.  Leg.  Int.  292,  holding  pre- 
sumption that  every  legislative  act  of  divorce  is  for  just  cause,  not  conclusive  as 
to  case  being  outside  jurisdiction  of  courts;  Angle  v.  Chicago,  St.  P.  M.  &  0. 
R.  Co.  151  IT.  8.  1,  38  L.  ed.  55,  14  Sup.  Ct.  Rep.  240  (dissenting  opinion),  on 
presumption  of  compliance  with  constitutional  requirements  when  journal  silent; 
Ex  parte  Howard-Harrison  Iron  Co.  119  Ala.  484,  72  A.  S.  R.  928,  24  So.  516, 
holding  no  presumption  from  silence  of  journals  that  house  has  disr^arded  cob- 
htitutional  requirement  in  passage  of  act. 
Attaclc  on  statute  illegally  enacted. 

Cited  in  note  in  85  A.  D.  357,  on  what  attacks  may  be  made  on  statutes  show- 
ing illegal  enactment. 

Power  of  courts  to   inquire   into   agencies   employed   by    legislature  In 
enactment  of  law. 

Cited  in  Farmers'  Loan  A  T.  Co.  v.  Chicago,  P.  &  S.  R.  Co.  39  Fed.  143,  holding 
that  judiciary  cannot  interfere  with  legislative  department  by  inquiry  into  cor- 
rectness of  information  leading  to  enactment  of  law. 

Annotation  cited  with  special  approval  in  Currie  v.  Southern  Pacific  Co.  21 
Or.  566,  28  Pac.  884,  holding  that  courts  bave  power  to  look  into  journals  of 
legislative  assemblies. 
Duty  of  party  to  pnrsue  strictly  extraordinary  remedy. 

Cited  in  Election  Cases,  65  Pa.  20,  to  point  that  party  adopting  new  and  extra- 
ordinary statutory  remedy,  out  of  course  of  common  law,  must  pursue  it  to  the 
letter;  Sheppard  v.  Bell,  2  Legal  CJaz.  64  (dissenting  opinion),  on  duty  of  party 
adopting  new  and  extraordinary  statutory  remedy,  out  of  course  of  common  law, 
to  pursue  it  to  letter;  Re  Contested  Elections,  7  Phila.  41,  25  Phila.  Leg.  Int 
390,  2  Brewfit.  (Pa.)  1,  to  point  that  authority  of  courts  of  limited  jurisdiction 
must  appear  on  face  of  their  proceedings. 

51    AM.   DEC.   624,  L.ADD  v.  KING,    1    R.  I.   224. 

Entire  contracts. 

Cited  in  reference  note  in  56  A.  D.  338,  on  entire  contracts. 
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Validity  of  parol  modification  of  written  contract. 

Cited  in  Heisley  v.  Swanstrom,  40  Minn.  200,  41  N.  W.  1029,  holding  that 
modification  of  written  contract  imposing  new  terms  and  obligations  upon  party 
must  be  in  writing;  Hicks  v.  Aylsworth,  13  R.  I.  562,  to  point  that  time  for  ac- 
cepting option  in  regard  to  land  could  not  be  extended  by  parol ;  Bangs  v.  Farret, 
16  R.  I.  615,  18  Atl.  250,  holding  performance  according  to  orally  substituted 
terms,  available  to  either  party,  in  like  manner  as  performance  according  to 
original  contract ;  Herreshoff  y.  Misch,  21  R.  I.  524,  45  Atl.  145,  holding  that  suit 
cannot  be  maintained  on  written  contract  varied  by  parol. 

Cited  in  reference  notes  in  63  A.  D.  436,  on  parol  evidence  to  explain  or  vary 
contracts;  100  A.  D.  170,  on  parol  alteration  of  time  of  payment  or  performance 
of  contracts  within  statute  of  frauds. 

Cited  in  note  in  56  A.  S.  R.  664,  on  variation  of  writing  by  subsequent  parol 
agreement  changing  time  of  performance. 

51  AM.  DEC.  630,  SAHIiMAN  T.  MILLS,  S  STROBH.  L.  S84. 
SnlRciency  of  constructive  delivery  of  chattels. 

Cited  in  Bowe  v.  Ellis,  3  Misc.  92,  22  N.  Y.  Supp.  369,  holding  virtual  or  con- 
structive delivery  sufficient  to  prove  acceptance  and  receipt  of  ponderous  and 
bulky  articles  by  purchaser. 

Cited  in  reference  notes  in  68  A.  D.  93,  on  actual  delivery  not  being  essential 
to  validity  of  sale  as  between  parties;  61  A.  D.  299,  as  to  when  constructive  in- 
stead of  actual  or  manual  delivery  may  be  made;  62  A.  D.  359,  on  effect  of  selec- 
tion of  articles  sold  as  delivery;  20  A.  D.  797,  on  measuring  and  setting  apart 
goods  as  essential  to  perfect  sale ;  82  A.  D.  667,  as  to  whether  chattel  must  be  set 
aside  and  identified  before  title  passes  by  sale. 

Cited  in  note  in  49  A.  D.  338,  on  receipt  and  possession  of  goods  in  hands  of 
bailee  at  time  of  verbal  sale  under  statute  of  frauds. 

51  AM.  DEC.  63  t.  STOVER  t.  DUREN,  S  STROBH.  L.  448. 
Presumption  of  payment  after  lapse  of  time. 

Cited  in  Wright  v.  Evans,  10  Rich.  Eq.  582,  holding  presumption  from  lapse 
of  twenty  years  not  irrebuttable;  Myers  v.  O'Hanlon,  12  Rich.  Eq.  196;  McQueen 
v.  Fletcher,  4  Rich.  Eq.  152, — holding  presumption  of  payment  arising  from  lapse 
of  twenty  years,  presumption  of  fact,  which  shifts  burden  of  proof;  Boyce  v. 
Lake,  17  S.  C.  481,  43  A.  R.  618,  holding  that  lapse  of  twenty  years  raises  pre- 
sumption of  payment  as-to  sealed  notes  and  bonds,  rebuttable  only  by  such  facts 
as  would  revive  unsealed  note  barred  by  statute  of  limitations;  Pyles  v.  Bell,  20 
S.  C.  365,  holding  presumption  of  payment  after  lapse  of  twenty  years,  one  of 
fact,  which  may  be  rebutted  by  acknowledgments;  Ex  parte  Epting,  22  S.  C.  399, 
holding  claim  for  legacy  prosecuted  twenty-four  years  after  decree  ascertaining 
amount  and  directing  its  investment,  barred ;  White  v.  Moore,  23  S.  C.  456,  holding 
debt  regarded  as  paid  after  lapse  of  twenty  years;  Sartor  v.  Beaty,  25  S.  C.  293, 
on  presumption  of  payment  of  debt  after  lapse  of  twenty  years  without  acknowl- 
^edgment;  Gibbes  v.  Holmes,  10  Rich.  Eq.  484,  on  presumption  of  payment  arising 
from  lapse  of  twenty  years;  Ellison  v.  Torpin,  44  W.  Va.  414,  30  8.  E.  183 
(dissenting  opinion),  on  presumption  of  payment  arising  from  lapse  of  time 
shifting  burden  of  proof. 

Cited  in  reference  note  in  3  A.  S.  R.  515,  on  presumption  of  payment  from  lapse 
of  time. 
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—  Right  of  court  to  make  presumption. 

Diatinguished  in  Re  Hagood,  38  S.  C.  361,  16  S.  E.  1003,  holding  that  court 
has  power  in  all  equity  cases  to  apply  presumption  of  payment  arising  from  lapse 
of  time. 

—  Snffleieney  of  admission  to  rebnt  presumption. 

Cited  in  WillinghamT.  Chicle,  14  S.  C.  93,  holding  distinct  admission  of  subsist- 
ing legal  obligation  of  debt,  unaccompanied  by  any  conduct  or  expression  in- 
dicative of  unwillingness  to  pay,  necessary  to  rebut  presumption  of  payment 
after  lapse  of  twenty  years;  Dickson  v.  Gourdin,  26  S.  C.  391,  2  S.  E.  303,  holding 
that  presumption  of  payment  arising  from  lapse  of  twenty  years  can  only  be  re- 
butted by  such  proof  as  would  take  action  upon  promissory  note  out  of  statute  of 
limitations;  Foster  v.  Hunter,  4  Rich.  £q.  16,  holding  that  lapse  of  time  less  than 
twenty  years  entitles  admissions  of  debtor  to  full  weight  as  rebutting  presump- 
tion of  satisfaction ;  Tucker  v.  Hunt,  6  Rich.  £q.  183,  on  sufficiency  of  foreclosure 
of  mortgage  to  rebut  presumption  of  payment  of  bond  arising  from  lapse  of  time. 

Distinguished  in  Colvin  y.  Phillips,  25  S.  C.  228,  holding  naked  admission  of 
subsisting  l^^l  obligation,  sufficient  to  rebut  presumption  of  payment  up  to  that 
time,  if  made  before  presumption  has  become  complete. 
SufBciency  of  acknowledgment  to  remove  bar  of  limitation. 

Cited  in  reference  note  in  97  A.  D.  571,  on  sufficiency  of  promise  or  acknowl- 
edgment to  take  debt  out  of  statute  of  limitations. 
Presumption  of  satisfaction  from  arrest  on  ca.  sa. 

Cited  in  Strode  v.  Broadwell,  36  III.  419,  holding  arrest  of  defendant  on  ca.  sa. 
satisfaction  of  judgment. 

Cited  in  reference  note  in  56  A.  D.  378,  on  satisfaction  of  lev}% 

51  AM.  DEC.  6S7,  McCOLMAN  v.  WIIiKES,  8  STROBH.  li.  465. 
Necessity  of  possession  to  maintain  trespass  qnare  clansnm  fregit. 

Cited  in  Evans  v.  Corley,  8  Rich.  L.  315,  holding  that  possession  of  plaintiff 
in  action  of  trespass  quare  clausum  fregit,  as  against  mere  trespasser  without 
title  or  possession,  will  extend  to  limits  of  his  oolor  of  title;  State  v.  Gadsden, 
20  S.  C.  456,  holding  possessor  under  verbal,  vague,  and  voluntary  permission  from 
owner  of  field  to  plant  therein  patch  of  turnips,  without  consideration  or  mention 
of  any  part  of  field,  not  in  such  possession  as  to  entitle  possessor  to  bring  ma- 
licious trespass  against  owner's  wife;  Gilmore  v.  Roberts,  18  S.  C.  551,  holding 
that  smce  adoption  of  Code  party  having  title  to  property  may  recover  damages 
for  trespass  without  regard  to  possession. 

Cited  in  reference  notes  in  63  A.  D.  53,  as  to  when  trespass  may  be  maintained; 
53  A.  D.  207,  on  possession  required  to  maintain  trespass  quare  olausum  fregit; 
39  A.  S.  R.  795,  on  necessity  for  possession  to  maintain  action  for  trespass; 
63  A.  D.  208,  on  sufficiency  of  possession  to  maintain  trespass  quare  clausum 
fregit  against  mere  wrongdoer. 
Necessity  of  title  to  maintain  trespass. 

Cited  in  Geiger  v.  Kaigler,  15  S.  C.  262,  holding  that  mere  prior  possession  in 
action  of  trespass  to  try  title  does  not  dispense  with  necessity  of  plaintiff  proving 
title;  Dom  v.  Beasley,  6  Rich.  Eq.  408,  holding  that  plaintiff  in  trespass  to  try 
title  can  recover  only  on  strength  of  his  own  title;  Harrelson  v.  Sarvis,  39  S.  C. 
14,  17  S.  £.  368,  holding  that  plaintiff  can  recover  land  from  one  in  possession 
only  upon  strength  of  his  own  title. 
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Cited  in  reference  note  in  72  A.  D.  123,  on  burden  of  defendant  in  trespass  to 
show  title  in  himself. 
Defenses  in  trespass. 

Cited  in  reference  note  in  23  A.  S.  R.  609,  on  what  may  be  set  up  as  a  defense 
in  action  for  trespass. 
Remedy  for  injury  to  real  estate  held  adversely. 

Cited  in  note  in  85  A.  D.  322,  on  remedy  for  injuries  to  real  estate  held  ad- 
versely to  plaintiff. 
Possession  of  tenant  as  that  of  landlord. 

Cited  in  reference  notes  in  54  A.  S.  R.  764,  on  tenant's  possession  as  possession 
of  landlord;  20  A.  S.  R.  500,  on  possession  of  tenant  or  agent  as  that  of  landlord 
or  principaL 
What  is  oonstmctiTe  possession. 

Cited  in  Lieberman  v.  Clark  (Wheeler  v.  Clark)  114  Tenn.  117,  60  L.R.A.  732, 
85  S.  W.  258,  to  point  that  constructive  possession  is  that  possession  which  law 
annexes  to  title;  Binda  v.  Benbow,  0  Rich.  L.  15,  holding  that  constructive  pos- 
session will  yield  to  actual  possession  in  contest  between  two. 

—  Possession  of  part  as  constituting  possession  of  whole. 

Cited  in  Santee  River  Cypress  Lumber  Co.  v.  James,  50  Fed.  360,  holding 
actual  possession  of  part  by  one  entering  upon  land  under  color  of  titlp,  posses- 
sion of  whole  tract,  except  parts  in  actual  possession  of  others. 

Cited  in  reference  notes  in  74  A.  D.  180,  as  to  when  adverse  possession  of  part 
extends  to  whole;  03  A.  D.  448,  on  possession  of  part  of  tract  of  land  as  posses- 
sion of  all. 

51  AM.  DBO.  646,  BACON  t.  SONDUST,  S  STROBH.  li.  542. 
Right  of  party  dealing  with  agent  whom  he  supposes  to  be  principal. 

Cited  in  Builders'  Supply  Co.  v.  North  Augusta  Electric  &  Improv.  Co.  71 
S.  C.  361,  51  S.  E.  231,  holding  that  one  may  recover  from  improvement  company 
for  materials  sold  agent  upon  discovery  of  fact  that  former  is  undisclosed  princi- 
pal of  latter. 

Cited  in  notes  in  2  L.R.A.  812,  on  liability  of  agent  on  contract  made  for  un- 
disclosed principal;  2  E.  R.  C.  470,  on  election  to  hold  principal  or  agent  on  dis- 
covering imdisclosed  principal. 
Effect  of  death  of  party  on  agency. 

Cited  in  note  in  23  L.R.A.  710,  on  effect  on  contract  of  agency  of  death  of  party 
thereto. 
Enforceability  of  contract  of  decedent. 

Cited  in  note  in  68  A.  D.  750,  on  enforceability  of  contracts  of  decedents. 

51  AM.  DEO.  640,  WOODWARD  v.  JAMES,  8  STROBH.  li.  552. 
Sufficiency  of  undue  influence  to  avoid  instrument. 

Cited  in  Slayback  v.  Witt,  151  Ind.  376,  50  N.  E.  380,  holding  that  conveyance 
by  aged  woman  to  her  son  will  not  of  itself  raise  presumption  of  undue  influence. 
Cited  in  reference  note  in  06  A.  D.  705,  defining  ''undue  influence." 

—  Will. 

Cited  in  Gilbert  v.  Gilbert,  22  Ala.  520,  58  A.  D.  268,  holding  that  undue 
influence  sufficient  to  avoid  will  must  constrain  testator  to  do  what  is  against 
his  will,  but  which  from  fear,  desire  of  peace,  or  some  other  feeling  he  is  unable 
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to  resist;  King  v.  Borchard,  117  Cal.  288,  49  Pac.  192,  holding  that  undue  in- 
fluence which  will  avoid  will  must  operate  upon  mind  of  testator  at  time  of 
making  will,  and  must  relate  to  will  itself;  Harvey  v.  Sullens,  46  Mo.  147, 
2  A.  R.  491,  holding  that  will  executed  by  person  so  enfeebled  that  be  is  mere 
passive  instrument  in  hands  of  those  who  produce  will  is  procured  by  undue 
influence;  Foster  v..  Dickerson,  64  Vt.  233,  24  Atl.  253,  holding  that  will,  to  be 
set  aside  for  undue  influence,  must  have  been  executed  by  one  influenced  to  that 
extent  that  his  free  agency  and  independence  are  gone;  Re  Jackman,  26  Wis. 
104,  holding  solicitations  or  arguments  which  appeal  to  motives  of  natural  affec- 
tion on  part  of  testator,  not  undue  influence. 

Cited  in  reference  notes  in  56  A.  D.  430,  on  undue  influence  affecting  validity 
of  wills;  93  A.  D.  628,  on  what  undue  influence  will  vitiate  a  will;  58  A.  D. 
272,  on  what  constitutes  undue  influence  invalidating  will;  68  A.  D.  158,  on 
requisites  of  undue  influence  capable  of  vitiating  will. 

Cited  in  notes  in  31  A.  S.  R.  687,  on  amount  of  evidence  of  undue  influence 
necessary  to  invalidate  will;  31  A.  S.  R.  676,  as  to  whether  undue  influence 
must  be  unlawful  to  invalidate  will ;  31  A.  S.  R.  680,  on  prejudices  and  aversions 
which  invalidate  will;  31  A.  S.  R.  685,  on  preference  between  relatives  as  evi- 
dence of  undue  influence  in  execution  of  will. 
Presumption  and  burden  of  proof  as  to  undue  influence. 

Cited  in  reference  note  in  31  A.  8.  R.  681,  on  burden  of  proof  and  presumption 
as  to  undue  influence  in  execution  of  will. 
Evidence  of  testamentary  capacity. 

Cited  in  reference  note  in  54  A.  D.  423,  on  evidence  necessary  to  establish 
testamentary  capacity. 

New  trial  where  verdict  is  against  the  evidence. 

Cited  in  reference  notes  in  38  A.  S.  R.  186,  on  granting  new  trial  when  verdict 
is  against  weight  of  evidence;  65  A.  D.  606,  on  new  trial  where  verdict  is 
unmistakably  contrary  to  evidence. 

51  AM.  DEC.  658,  JONES  v.  WEATHERSBEE,  4  STROBH.  li.  50. 
Admissibility  of  evidence  of  former  recovery  under  general  issue. 

Cited  in  Southern  P.  R.  Co.  v.  United  States,  168  U.  8.  1,  42  L.  ed.  355,  18 
Sup.  Ct.  Rep.  18,  holding  former  recovery  given  in  evidence,  equally  conclusive, 
in  its  effect,  as  if  it  were  specially  pleaded  by  way  of  estoppel. 

Cited  in  notes  in  69  A.  D.  705,  as  to  what  defenses  must  be  specially  pleaded; 
63  A.  D.  632,  on  right  to  prove  former  recovery  under  general  issue  without 
specially   pleading  it;    63   A.   D.   632,   on   distinction   between   pleading  former 
recovery  in  bar  and  proving  it  under  general  issue. 
Estoppel  by  former  Judgment. 

Cited  in  Mauldin  v.  Gossett,  15  S.  C.  566,  holding  order  confirming  report 
of  referee  as  to  amount  of  money  in  sheriff^s  hands  derived  from  sale  of  lands, 
binding  on  sheriff  and  all  other  parties,  if  court  possessed  of  power  to  adjudi- 
cate questions  involved;  Willoughby  v.  Northeastern  R.  Co.  62  8.  C.  166,  holding 
that  issue  once  adjudicated  in  cause  by  court  of  competent  jurisdiction  can- 
not again  be  litigated  between  same  parties  or  privies  in  suit  on  same  or 
different  cause  of  action. 

Cited  in  reference  notes  in  55  A.  D.  304,  as  to  when  judgment  is  bar  to  sub- 
sequent action  for  same  cause;  55  A.  D.  571,  on  conclusiveness  of  judgment  of 
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court  of  concurrent  jurisdiction   between   the  same  parties   on   the  same  mat- 
ter. 

Cited  in  note  in  63  A.  D.  337,  on  conclusiveness  of  judgment  upon  parties 
and  privies. 

Distinguished  in  Boyle  v.  Wallace,  81  Ala.  352,  8  So.  194,  holding  that  less 
than  two  judgments  in  favor  of  defendant  in  ejectment  is  not  bar  against  further 
suit  for  same  land,  between  same  parties,  founded  on  same  title. 
Liability  of  cotenants. 

Cited  in  reference  note  in  63  A.  D.  650,  on  liability  to  cotenant  for  flowing 
common  lands  by  dam  on  other  property. 

Cited  in  notes  in  28  L.R.A.  829,  833,  on  liability  of  cotenants  to  account  for 
use  and  occupation  and  rents  and  profits;  59  L.R.A.  862,  on  who  are  liable  for 
damming  back  water  of  stream. 
Adverse  possession  by  cotenant. 

Cited  in  reference  notes  in  70  A.  D.  363,  as  to  when  possession  of  tenant  in 
common  adverse  to  cotenants ;  53  A.  D.  487 ;  69  A.  D.  443, — as  to  what  constitutes 
ouster  of  tenant  in  common  by  cotenant. 
Ejectment  against  cotenant. 

Cited  in  note  in  50  A.  ^.  R.  844,  on  ejectment  by  one  cotenant  against 
another. 

Grant  of  nonsuit. 

Cited  in  reference  note  in  60  A.  D.  711,  on  grant  of  nonsuit  where  there  is  not 
sufficient  evidence  to  justify  verdict. 

Cited  in  note  in  24  A.  D.  624,  on  requisites  of  motion  by  defendant  for  nonsuit. 

51  AM.  DEC.  65©,  BANK  OF  HAMBURG  v.  WRAY,  4  STROBH.  li.  87. 
liiability  of  agent  acting  without  authority  from  principal. 

*Cited  in  Newberry  v.  Slafter,  98  Mich.  468,  57  N.  W.  674,  holding  agent  who 
undertakes  to  contract  on  behalf  of  another,  and  contracts  in  manner  not 
binding  on  principal,  personally  responsible;  Lagrone  v.  Timmerman,  46  S.  C. 
372,  24  S.  £.  290,  holding  falsehood  and  deceit,  not  necessary  to  charge  agent 
personally  with  contract  he  had  no  authority  to  make;  Wallace  v.  Langston,  62 
8.  C.  133,  29  S.  E.  552,  holding  one  who  signs  bond  using  apt  words  to  bind 
himself,  liable,  although  without  instrument  at  time  of  equal  rank  to  bind  his 
principal. 

Cited  in  notes  in  2  E.  R.  C.  496,  on  implied  warranty  of  authority  of  agent: 
48  A.  S.  R.  916,  on  personal  liability  to  third  persons  of  agent  assuming  without 
authority  to  make  contract  for  corporation;  22  A.  S.  R.  509,  on  agent's  liability 
where  he  mistakenly  believes  himself  authori^ced;  22  A.  S.  R.  510,  on  agent's  lia- 
bility where  he  misrepresents  authority  intending  to  deceive. 
Indorser*s  promise  to  pay  after  failure  to  give  notice  of  nonpayment. 

Cited  in  note  in  29  L.R.A.  311,  on  sufficiency  of  promise  by  indorser  after 
failure  to  give  notice  of  dishonor. 

51  AM.  DEC.  66S,  GRACEY  T.  DAVIS,  S  STROBH.  EQ.  55. 
Effect  on  creditors  of  fraudulent  conveyance. 

Cited  in  note  in  67  L.R.A.  878,  on  effect  on  legal  title  as  to  creditors  of  con- 
yeyance  of  land  in  fraud  of  creditors. 
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Effect,  as  to  creditors,  of  setting  aside  deeds. 

Cited  in  Curlee  v.  Rembert,  37  S.  C.  214,  15  S.  E.  954,  holding  that  effect  of 
setting  aside  deeds  is  to  leave  creditors  to  enforce  their  claims  according  to  their 
legal  priorities;  Mann  v.  Poole,  44  8.  C.  65,  21  S.  E.  543,  holding  that  deed  set 
aside  is,  as  to  creditors,  as  if  it  had  never  existed;  Ryttenberg  v.  Keels,  39  S.  C. 
203,  holding  that  effect  of  setting  aside  assignment  is  to  place  creditors  as  if 
it  had  never  been  executed. 

Distinguished  in  Belknap  v.  Qreene  Bros.  56  S.  C.  119,  34  S.  E.  26,  holding 
proceeds  of  after-acquired  lands  by  judgment  debtor,  payable  ratably  te  all  live 
judgments  at  time  of  acquisition  notwithstanding  date. 
Power  of  court  upon  vacating  deed  for  fraud. 

Cited  in  Wagener  v.  Mars,  27  S.  C.  97,  2  S.  E.  844,  holding  that  court  of  equity, 
upon  vacating  deed  for  fraud,  may  decree  that  land  shall  be  sold  and  proceeds 
applied  to  debts  of  grantor. 
Judgments  as  liens. 

Cited  in  note  in  17  L.R.A.  346,  on  effect  of  judgmente  as  liens. 
Interference  with  liens  by  court. 

Cited  in  reference  note  in  74  A.  S.  R.  342,  on  interference  by  courte  with  liens 
attaching  by  law. 
Priority  between  creditors. 

Cited  in  reference  note  in  90  A.  D.  296,  on  priority  as  between  judgment  credi- 
tors in  reaching  real  estate  of  debtor. 

Cited  in  note  in  1  I1.RJL  639,  on  judicial  preference  obtained  by  lien  -created 
by  creditors'  suit 

61  AM.  DEO.  665,  HOLEMAN  ▼.  FORT,  S  STROBH.  EQ.   66. 
Operation  and  effect  of  deed  to  woman  and  her  children. 

Cited  in  Beecher  v.  Hicks,  7  Lea,  207,  holding  that  conveyance  of  land  directjy 
to  woman  and  her  children  without  more,  she  then  having  children,  vests  title  in 
her  and  her  children  equally;  Mellichamp  v.  Mellichamp,  28  8.  C.  125,  5  S.  E. 
333,  holding  after-bom  child,  entitled  to  equal  share  with  others  imder  deed  of 
conveyance  in  fee  to  woman  and  children  she  already  has  and  may  hereafter 
bear  by  present  husband;  Arrington  v.  Roper,  3  Tenn.  Ch.  572,  holding  that 
deed  in  praaenti  to  woman  named  and  her  children,  she  then  having  children, 
will  vest  title  in  her  and  her  children  equally. 
Ck>n8truction  of  word  "heirs." 

Cited  in  Cloud  v.  Calhoun,  10  Rich.  Eq.  358;  McCown  v.  King,  23  S.  C.  232; 
Shaw  V.  Robinson,  42  S.  C.  342,  20  S.  E.  161 ;  Bailey  v.  Patterson,  3  Rich.  E". 
156, — holding  that  it  is  always  open  to  inquiry  whether  testetor  used  word 
"heirs"  according  to  iU  strict  acceptation  or  to  denote  children  or  next  of  kin; 
Reeves  v.  Cook,  71  S.  C.  275,  51  S.  E.  93.  holding  prant  to  heirs  of  liv«p«r  '>  nou 
which  she  has  or  may  have  by  present  husband,  construed  to  mean  children. 
Validity  of  deed  conveying  land  to  belrs  of  livlnir  person. 

Cited  in  Lott  v.  Thompson,  36  S.  C.  38,  15  S.  E.  278,  on  validity  of  deed  con- 
veying lands  to  heirs  of  living  person. 

51  AM.  DEC.  671,  WOOD  v.  INGRAHAM,  8  STROBH.  EQ.   lOs! 
Necessity  of  delivery  of  deed. 

Cited  in  Fain  v.  Smith,  14  Or.  82,  68  A.  R.  281,  12  Pac.  365,  holding  delivery 
essential  to  validity  of  deed  based  upon  consideration  of  love  and  affection. 
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Cited  in  reference  notes  in  39  A.  S.  R.  73,  on  necessity  for  delivery  of  deed; 
69  A.  D.  419,  on  necessity  to  its  validity  of  delivery  of  deed;  93  A.  D.  459, 
on  necessity  for  formal  delivery  of  deed  to  grantee. 

Cited  in  note  in  12  L.R.A.  172,  on  necessity  of  manual  delivery  of  deed  to 
transfer  title. 
Essentials  to  delivery  of  deed. 

Cited  in  Carrigan  ▼.  Byrd,  23  S.  C.  89,  holding  intention  to  deliver  and  act 
evincing  purpose  to  part  with  control  of  instrument,  necessary  to  constitute 
delivery  of  deed. 

Cited  in  reference  notes  in  56  A.  D.  442,  on  what  is  sufficient  delivery  of  deed ; 
51  A.  D.  217,  on  what  constitutes  delivery  of  deed;  38  A.  S.  R.  467,  on  \i-hat 
does  not  constitute  delivery  of  deed;  56  A.  D.  442,  on  acts,  etc.,  from  which 
delivery  of  deed  may  he  inferred. 

Cited  in  note  in  53  A.  S.  R.  551,  on  illustrations  of  insufficient  delivery  of  deed. 
Validity  of  voluntary  conveyanee. 

Cited  in  note  in  9  I1.R.A.  413,  on  validity  of  voluntary  conveyance. 

61  AM.  DEO.   675,  BUSH  v.  BUSH,  S  STROBH.  EQ.   181. 
Protection  of  bona  fide  purchaser. 

Cited  in  Fretwell  v.  Neal,  11  Rich.  Eq.  559,  holding  plea  of  purchaser  without 
notice,  operative,  when  proved,  to  defeat  suits  of  equitable  owners;  Richardson 
V.  Chappell,  6  S.  E.  146,  holding  that  court  will  not  look  into  adequacy  of  con- 
sideration in  considering  equity  of  purchaser  from  devisee  for  valuable  con- 
sideration, where  purchase  is  bona  fide;  Clark  v.  Smith,  13  S.  C.  585,  on 
protection  •of  purchaser  for  valuable  consideration  without  notice. 

Cited  in  reference  notes  in  68  A.  D.  64,  on  title  acquired  by  bona  fide  purchaser; 
68  A.  D.  552,  on  rights  of  bona  fide  purchasers  of  land;  56  A.  D.  761,  on  title 
acquired  by  purchaser  at  sheriff's  sale;  84  A.  D.  162,  on  rule  that  execution  pur- 
chaser acquires  only  such  land  as  debtor  had. 
Who  are  bona  llde  purchasers. 

Cited  in  Peay  v.  Seigler,  48  S.  C.  496,  59  A.  S.  R.  731,  26  S.  E.  885,  holding 
that  one  must  have  paid  the  purchase  money  as  well  as  have  secured  the  legal 
title  before  notice  of  equities  to  be  a  bona  fide  purchaser  without  notice;  Cooke 
V.  Pool,  25  S.  C.  593  (dissenting  opinion),  on  necessity  of  absence  of  notice  to 
entitle  one  to  invoke  protection  afforded  bona  fide  purchaser  for  value. 

Cited  in  reference  notes  in  67  A.  D.  74,  on  effect  of  consideration  on  bona  fides 
of  purchase  under  recording  acts;  54  A.  D.  668,  on  notice  of  prior  title  before 
payment  of  purchase  money  as  affecting  plea  of  bona  fides;  65  A.  D.  324,  on 
necessity  of  denying  notice  where  defense  of  "bona,  fide  purchaser  without  notice" 
is  relied  on. 
—  Necessity  of  payment  of  purchase  money  before  notice  Is  received. 

Cited  in  Maybin  v.  Kirby,  4  Rich.  Eq.  105;  Brown  v.  Wood,  6  Rich.  Eq.  155; 
Lynch  v.  Hancock,  14  S.  C.  66, — ^holding  plea  of  purchaser  for  valuable  considera- 
tion without  notice,  not  available  unless  party  has  both  paid  purchase  money  and 
acquired  legal  title  before  notice;  Jordan  v.  Pollock,  14  Ga.  145;  Paul  v.  Fulton, 
25  Mo.  156, — ^holding  that  purchase  money  should  be  paid  before  notice  received 
to  constitute  one  bona  fide  purchaser  for  value  without  notice;  People  ex  rel. 
Hill  V.  Crissey,  46  Hun,  19,.  holding  purchaser  who  takes  subject  to  rights  of  prior 
assignee,  not  entitled  to  protection  as  bona  fide  purchaser  beyond  amount  actually 
paid  before  notice;  Zorn  v.  Savannah  &  C.  R.  Co.  5  S.  C.  90,  holding  that  plea  of 
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purchase   for  valuable  consideration   without   notice  must  distinctly   aver  that 
consideration  mentioned  in  deed  was  bona  fide  and  truly  paid. 
JLiabillty  of  wife's  land  for  husband's  debts. 

Cited  in  reference  notes  in  72  A.  D.  577,  as  to  when  wife's  property  subject  to 
execution  for  husband's  debts;  57  A.  D.  162,  on  right  of  purchaser  at  execution 
sale  of  wife's  property  for  husband's  debts. 

51  AM.  DEC.  678,  WILSON  v.  BAIIiER,  8  STROBH.  EQ.  258. 
Words  creating  separate  estate  In  married  woman. 

Cited  in  Foster  v.  Kerr,  4  Rich.  Eq.  390,  holding  that  bequest  of  slaves  to 
feme  covert^  "to  her  and  heirs  of  her  body,  and  to  them  alone,"  does  not  confer 
separate  estate  on  wife  in  exclusion  of  rights  of  husband;  Raines  t.  Woodward, 
4  Rich.  Eq.  399,  holding  deed  of  slaves  for  use,  benefit,  and  behoof  of  feme  covert 
for  life,  not  inconsistent  with  their  being  subject  to  husband's  marital  rights: 
Martin  v.  Bell,  9  Rich.  Eq.  42,  70  A.  D.  200,  holding  separate  estate  created  in 
daughters  by  words  in  bequest  declaring  that  the  property  ''shall  in  no  wise  be 
subject  to  debts  of  their  husbands,  in  no  casle  whatsoever;"  Wade  v.  Fisher,  9 
Rich.  Eq.  362,  holding  gift  by  way  of  trust  to  wife's  own  or  special  use  and  bene- 
fit, not  for  her  separate  use  so  as  to  obstruct  marital  rights;  Charles  v.  Coker, 
2  S.  C.  122,  holding  that  trust  to  pay  income  of  settled  property  to  married 
woman  "for  and  during  joint  lives  of  her  and  her  husband,  taking  her  receipt 
therefor,"  gives  to  her  sole  and  separate  estate  in  income;  Bouknight  v.  Epting, 
11  S.  C.  71,  holding  no  separate  estate  created  in  married  woman  by  words  in  deed 
conveying  lands  to  one  for  his  daughter  E.,  wife  of  G.  E.,  to  have  and  to  hold 
unto  said  E.  E.,  her  heirs  and  assigns  forever;  Howard  v.  Hendersoz^  18  S.  C. 
184,  holding  no  separate  estate  created  under  deed  conveying  homestead  to  one 
in  trust  for  himself  for  life  with  remainder  to  married  woman  for  life  with  contin- 
gent remainders  over;   Wadsworthville  Poor  School  v.  Bryson,  34  S.  C.  401,  13 
S.  E.  619,  holding  that  paper  containing  obligation  on  part  of  husband  to  return 
money  to  wife  "to  dispose  of  as  she  sees  proper  to  do,"  sufficiently  shows  intent 
to  create  separate  estate  in  wife. 

Cited  in  reference  note  in  60  A.  D.  497,  on  what  words  create  separate  estate 
in  wife. 
Rights  of  married  woman  as  to  her  separate  estate. 

Cited  in  Ellis  v.  Woods,  9  Rich.  Eq.  19  (dissenting  opinion),  as  to  separate 
interest  in  married  woman  being  in  derogation  of  husband's  common-law  right. 

Distinguished  in  Nix  v.  Bradley,  6  Rich.  Eq.  43,  holding  that  mere  gift  to  sep- 
arate use  of  woman  without  gift  over  or  other  restriction  of  her  power  of  aliena- 
tion does  not  in  any  respect  limit  her  power  of  alienation  while  discovert. 

51  AM.  DEC.  682,  BOMAR  v.  MAXWELL,  9  HUMPH.  620. 
What  constitutes  baggage. 

Cited  in  United  States  v.  The  Anna,  Fed.  Cas.  No.  14,457,  holding  that  per- 
sonal luggage  only  includes  wearing  apparel  and  bed  and  bedding  of  passengers 
required  for  their  comfort  and  convenience  during  voyage;  Illinois  C.  R.  Co.  v. 
Matthews,  114  Ky.  973,  102  A.  S.  R.  316,  60  L.R.A.  846,  72  S.  W.  302,  holdin? 
that  baggage  refers  only  to  what  passenger  takes  with  him  for  his  own  personal 
use  and  convenience  and  which  he  has  committed  to  care  of  carrier;  Davis  v. 
Cayuga  &  S.  R.  Co.  10  How.  Pr.  330.  holding  set  of  harness  maker's  tools,  valued 
at  $10,  in  trunk  with  clothing,  baggage;  McKee  v.  Owen,  15  Mich.  115;  Taylor  v. 
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Monnot,  1  Abb.  Pr.  325,  4  Duer,  116;  Johnson  v.  Stone,  11  Humph.  419,—  holding 
tliat  term  baggage  includes  money  in  trunk  to  that  extent  which  may  be  con- 
venient to  meet  traveling  expenses;  Oakes  v.  Northern  P.  R.  Co.  20  Or.  392,  23 
A.  S.  R.  126,  12  L.R.A.  318,  26  Pac.  230,  holding  that  baggage  refers  only  to  such 
articles  as  are  usually  carried  for  personal  use  of  passenger,  or  for  his  con- 
venience, instruction,  or  amusement  on  journey;  Coward  v.  East  Tennessee,  V.  & 
G.  R.  Co.  16  Lea,  225,  57  A.  R.  227,  holding  watch  and  chain  and  diamond  pin, 
wearing  apparel,  and  included  in  term  "baggage";  Yazoo  v.  M.  Valley  R.  Co.  v. 
Baldwin,  113  Tenn.  205,  81  S.  W.  599,  holding  that  articles  included  in  term  bag- 
gage depend  upon  habits,  taste,  resources,  condition,  and  station  of  passenger. 

Cited  in  reference  notes  in  56  A.  D.  470,  on  what  constitutes  baggage;  56  A.  D. 
487,  on  what  is  baggage  of  passenger. 

Cited  in  notes  in  8  A.  R.  303,  304 ;  99  A.  S.  R.  347, — on  what  baggage  includes ; 
71  A.  D.  159,  161,  163,  on  what  is  baggage  to  which  passenger  is  entitled;  11 
L.R^.  760,  on  articles  worn  or  carried  by  hand  as  baggage;  71  A.  D.  161;  99 
A.  S.  R.  349, — on  money  as  baggage;  99  A.  S.  R.  350^  on  jewelry  as  baggage. 
lilabiUty  for  baggage. 

Cited  in  reference  note  in  56  A.  D.  470,  487,  on  liability  of  carrier  of  passengers 
for  baggage. 
Implication  of  contract  to  carry  baggage  from  sale  of  ticket. 

Cited  in  Saunders  v.  Southern  R.  Co.  62  C.  C.  A.  523,  128  Fed.  15,  holding  con- 
tract to  carry  without  additional  compensation  reasonable  amount  of  personal  • 
baggage,  implied  from  sale  of  ticket. 

51  AM.  DEC.   685,  HEPBURN  v.  KERR,  9  HUMPH.   726. 
Assignability  of  equity  of  redemption. 

Cited  in  Huffaker  v.  Bowman,  4  Sneed,  189,  holding  assignment  by  debtor  of  his 
equity  of  redemption,  valid;  Graves  v.  McFarlane,  2  Coldw.  167,  holding  that 
bargainer  in  trust  deed,  or  defendant  in  execution,  has  right  to  transfer  his 
equity  by  assignment;  Herndon  v.  Pickard,  5  Lea,  702,  holding  debtor's  right 
to  redeem  land  sold  at  judicial  sale,  right  which  he  may  sell  or  which  will  de- 
scend to  his  heirs;  Stark  v.  Cheathem,  2  Tenn.  Ch.  300,  holding  that  .equity  of 
redemption  of  mortgagor  may  be  sold  or  assigned  by  him;  Carlin  v.  Jones,  55 
Ala.  624,  as  to  who  may  redeem  lands  sold  under  power  in  mortgage. 

Held  obiter  in  McClean  v.  Harris,.  14  Lea,  510,  holding  that  right  of  redemption 
on  part  of  creditors,  cannot  be  cut  off  by  debtor's  sale  of  the  land  after  sale  on 
execution  before  lapse  of  time  allowed  for  redemption. 

Disapproved  in  Powers  v.  Andrews,  84  Ala.  289,  holding  that  junior  mortgagee' 
or  assignee  of  equity  of  redemption  cannot  redeem  under  statute. 
Assignment  of  note  as  passing  security. 

Cited  in  McCallum  v.  Jobe,  9  Baxt.  168,  40  A.  R.  84,  to  point  that  sale  of  note 
carried  security  with  it,  and  paper  title  was  unnecessary  to  invest  purchaser  with 
all  benefits  of  mortgage. 
Equitable  Interest  after  execution  sale. 

Cited  in  note  in  42  A.  D.  475,  on  equitable  interest  after  execution  sale. 
Right  to  reach  debtor*s  right  to  redeem  In  equity. 

Cited  in  Smith  v.  Anders,  21  Ala.  783,  holding  mortgagor's  right  to  redeem, 
mere  equitable  right,  which  can  only  be  enforced  against  unwilling  purchaser  in 
equity;  Weakley  v.  Cockrill,  2  Tenn.  Ch.  316,  holding  that  debtor's  right  to  re- 
deem land  sold  by  execution  may  be  reached  in  equity. 
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Wbo  may  redeem  from  foreclosure  sale. 

Cited  in  note  in  21  A.  S.  R.  247,  on  who  may  redeem  fr(Hn  foredOBure  sale. 

51  AM.  DEO.  688,  MANNING  v.  W£IiIiS,  9  HUMPH.   746. 
lilablUty  of  innkeeper  for  loss  of  goods. 

Cited  in  Hulett  v.  Swift,  42  Barb.  230,  holding  liability  of  innkeeper  of  same 
character  as  that  of  common  carrier. 

Cited  in  reference  notes  in  66  A.  D.  752,  on  liability  of  innkeeper  for  goods  of 
guest;  53  A.  S.  R.  476,  on  innkeeper's  liability  for  loss  of  boarders'  goods;  61  A. 
D.  530,  on  innkeeper's  liability  for  loss  of  guest's  property;  71  A.  D.  326,  on 
prima  facie  liability  for  negligence  of  innkeeper  where  guest's  property  is  lost 
while  in  his  charge. 

Cited  in  notes  in  8  L.RA..  97,  as  responsibility  of  innkeeper;  7  A.  D.  454,  on 
extent  of  innkeeper's  liability;  6  L.Rw^  484,  on  liability  of  innkeepers  as  bailees; 
6  LJI.A.  485,  on  liability  of  innkeeper  as  insurer  of  property  committed  to  his 
care;  99  A.  S.  R.  578,  on  liability  of  innkeepers  as  insurers  for  injury  to  or  k>es 
of  property  of  guest;  69  A.  D.  221,  on  kind  of  goods  for  which  innkeeper  is  liable. 
—  Of  permanent  boarder. 

Cited  in  Carter  y.  Hobbs,  12  Mich.  52,  83  A.  D.  762,  holding  that  goods  of  per- 
manent boarder  are  not  protected  as  those  of  guest;  Taylor  v.  Downey,  104  Micb. 
532,  53  A.  S.  R.  472,  29  LJI.A.  92,  62  N.  W.  716,  holding  that  hotel  keeper,  not 
.liable  for  loss  of  money  by  permanent  boarder,  where  ordinary  care  used  in 
selecti<Hi  of  night  clerk  who  stole  same;  Jeffords  v.  Crump,  12  Phila.  500,  35 
Phila.  Leg.  Int.  36,  5  W.  N.  C.  10,  holding  innkeeper  not  liable  for  goods  of  boarder 
stolen  from  inn,  unless  guilty  of  gross  negligence;  Meacham  v.  Galloway,  102 
Tenn.  415,  73  A.  S.  R.  886,  46  L.RA.  319,  52  S.  W.  859,  holding  hotel  proprietor, 
not  liable  for  loss  or  theft  of  goods  of  boarder  unless  himself  or  servants  guilty 
of  wrongful  or  negligent  act;  Nichols  v.  Halliday,  27  Wis.  406,  holding  that  board- 
ing-house keeper  has  lien  on  effects  of  boarder,  imder  statute,  to  extent  only  that 
innkeeper  had  upon  goods  of  his  guests  at  common  law. 

Distinguished  in  Hancock  v.  Rand,  94  N.  Y.  1,  46  A.  R.  112,  holding  one  who 
keeps  separate  apartments  for  boarders  and  transients,  liable  as  innkeeper  for 
loss  of  goods  to  guest  registered  as  former,  when  he  was  not  aware  of  fact. 
Who  Is  a  guest. 

Cited  in  Curtis  y.  Murphy,  63  Wis.  4,  53  A^  R.  242,  22  N.  W.  825,  holding  one 
taking  room  for  purpose  of  prostitution,  not  guest. 

Cited  in  notes  in  7  A.  D.  454;  62  A.  D.  590;  105  A.  S.  R.  932, — on  who  are 
guests  at  inn;  46  A.  R.  119,  on  who  are  guests,  in  regard  to  innkeeper's  liability; 
62  A.  D.  586,  as  to  who  are  guests  at  inn  and  when  they  cease  to  be  so;  62  A.  D. 
589,  on  effect  on  his  status  as  guest  of  agreement  with  innkeeper  as  to  time  of 
stay;  99  A.  S.  R.  583,  on  difference  between  boarders  and  guests  within  rule  as 
to  innkeeper's  liability  for  loss  of  property  of  guests. 

Necessity   of   Justice's    warrant   giving    general    statement  of   cause   of 
action. 

Cited  in  Odell  v.  Koppee,  5  Heisk.  88,  holding  that  warrant  to  answer  certain 
party  in  action  for  sum  under  $250  does  not  properly  set  out  cause  of  action. 

51  AM.  DEC.  600,  DUDLEY  v.  BOSWORTH,  10  HUMPH.  9, 

Trust  arising  from  purctiase  of  land  by  one  person  in  name  of  another. 

Cited  in  Gass  v.  Gass,  1  Heisk.  613,  holding  that  purchase  of  land  by  one  for 
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himself  and  another  in  his  own  name,  out  of  moneys  of  such  other  person,  raises 
trust  in  favor  of  person  whose  fund  is  so  used. 

Cited  in  reference  notes  in  65  A.  D.  786;  46  A.  S.  R.  513, — on  resulting  trusts; 
56  A.  S.  R.  843,  as  to  when  resulting  trust  arises;  63  A.  D.  424,  on  creation  of  re- 
sulting, trust  where  one  person  pays  for  land  and  another  takes  title;  65  A.  D. 
501,  on  resulting  trust  in  favor  of  one  paying  consideration  where  conveyance  is 
taken  in  name  of  another;  67  A.  D.  630,  on  character  of  transaction  at  its  incep- 
tion determining  whether  purchase  in  name  of  another  is  advancement  or  re- 
sulting trust;  67  A.  D.  630,  on  presumption  of  advancement  in  purchase  by  parent 
in  child's  name. 

Cited  in  notes  in  51  A.  D.  755;  34  L.  ed.  U.  S.  1091,— on  resulting  trusts;  34 
L.  ed.  U.  S.  1092,  on  trusts  residting  eo  insianii;  2  LJI.A.  817,  on  presumptions 
as  to  trusts  between  family  relatives. 
—  As  affected  by  relation  of  parties. 

Cited  in  Pool  v.  Phillips,  167  111.  432,  47  N.  E.  758,  holding  conveyance  to  wife 
at  instance  of  husband,  presumed  to  be  gift;  Seibold  v.  Christman,  7  Mo.  App. 
254,  holding  no  presumption  of  resulting  trust,  where  husband  purchases  real 
estate  with  his  own  money  and  causes  conveyance  to  be  made  to  wife;  Hall 
V.  Hall,  107  Mo.  101,  17  S.  W.  811,  holding  that  rebuttal  of  presumption  of  re- 
sulting trust  arising  from  relation  of  parties  to  each  other  will  itself  be  overcome 
when  all  facts  point  clearly  to  intention  on  part  of  purchase  to  create  trust; 
Lockhard  v.  Brodie,  1  Tenn.  Ch.  384,  holding  relation  of  parties,  sufficient  for  pur- 
pose of  rebutting  presumption  of  resulting  trust  arising  from  payment  of  pur- 
chase money. 
Burden  of  rebutting  presumption  of  trust. 

Cited  in  Phiss  v.  Plass,  122  Cal.  3,  54  Pac.  372,  holding  that  burden  of  proof 
rests   upon   nominal  purchaser  to  show   that  party   from   whom  consideration 
moved  did  not  mean  purchase  to  be  in  trust  for  himself. 
Parol  evidence  as  to  consideration  or  to  raise  resulting  trust. 

Cited  in  Goodspeed  v.  Fuller,  46  Me.  141,  71  A.  D.  572,  to  point  that  parol  evi- 
dence is  admissible  to  show  that  consideration  was  paid  by  some  one  other  than 
grantee,  and  thus  raise  resulting  trust. 

Cited  in  reference  note  in  67  A.  D.  630,  on  establishing  and  contradicting  re- 
sulting trust  by  parol. 

Cited  in  notes  in  20  L.R.A.  109,  on  parol  evidence  as  to  consideration  for  deed 
to  establish  trust  in  third  person;  14  E.  R.  C.  752,  on  right  to  show  by  extrinsic 
evidence  a  consideration  not  expressed  or  additional  to  that  expressed  in  deed. 
Right  of  donor  to  change  advancement  into  debt  or  trust. 

Cited  in  Brook  v.  Latimer,  44  Kan.  431,  21  A.  S.  R.  292,  11  L.RA..  805,  24  Pac. 
946,  holding  that  advancement  is  irrevocable  gift,  and  donor  cannot  change  it 
into  debt  or  trust;  McCoy  v.  Pearce,  1  Shannon,  Cas.  87,  1  Thomp.  Tenn.  Cas. 
145,  holding  advancement,  not  affected  by  declarations  of  donor. 
Enforceability  of  resulting  trust  in  conveyance  made  to  defraud  creditors. 

Cited  in  Gaugh  v.  Henderson,  2  Head,  628,  on  enforcement  of  resulting  trust  in 
case  of  conveyance  made  to  defraud  creditors. 

Necessity  of   resulting   trust   arising   out  of   facts   existing   at  time   of 
purchase. 

Cited  in  McClure  v.  Doak,  6  Baxt.  364,  holding  that  resulting  trust  must  arise 
out  of  state  of  facts  existing  at  time  of  purchase,  and  attach  to  title  at  thai 
time. 
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51  AM.  DEC.  6t4,  TANBIBBER  t.  SAWYERS,   10  HUMPH.  81. 

Status  of  purchaser  and  surety  at  master's  sale. 

Cited  in  Dibrell  v.  Williams,  3  Coldw.  528,  holding  that  purchasers  at  master's 
sale  become  parties  to  suit  by  motion;  Majors  v.  McNeilly,  7  Heidc  294,  holding 
that  surety  at  chancery  sale  becomes  quasi  party  to  case,  and  may  petition  for 
what  relief  he  may  be  entitled  to. 
Jurisdiction  over  purchaser  at  Judicial  sale. 

Cited  in  reference  note  in  64  A.  S.  R.  726,  on  jurisdiction  of  court  over  pur- 
chaser at  judicial  sale. 
Power  of  court  over  final  Judgments  after  close  of  term. 

Cited  in  Planters  Bank  v.  Fowlkes,  4  Sneed,  461,  holding  that  court  loses  all 
control  over  case  by  finally  disposing  of  it  without  granting  writ  of  possession, 
and  that  party  will  be  compelled  to  resort  to  court  of  law  to  obtain  possession 
of  land  purchased;  Johnson  v.  Tomlinson,  13  Lea,  604,  holding  decrees  upon  order 
pro  confesBo  after  personal  service  upon  party  8u%  juris,  final;  State  v.  Dalton, 
109  Tenn.  544,  72  S.  W.  456,  holding  that  court  after  adjournment  of  term  has 
no  longer  any  power  over  its  final  judgments. 

51  AM.  DEC.  606,  BATES  v.  liANCASTER,   10  HUMPH.   134. 
RlghU  and  liabilities  of  stakeholders. 

Cited  in  Perkins  v.  Clemm,  23  Ark.  221,  holding  that  stakeholder  of  money 
bet  upon  race  may  recover  it  by  action  against  person  with  whom  he  has  de- 
posited it;  Huncke  v.  Francis,  27  N.  J.  L.  55  (dissenting  opinion),  on  right  of 
better  to  recover  money  in  hands  of  stakeholder,  if  demanded  before  money 
paid  to  winner. 

Cited  in  reference  notes  in  70  A.  D.  791,  on  actions  against  stakeholders;  57 
A.  D.  778,  as  to  when  money  deposited  on  wager  may  be  recovered  back  from 
stakeholder. 

51  AM.  DEC.  607,  BUTLER  v.  BOYL.ES.  10  HUMPH.   155. 
Right  of  Judge  or  arbitrator  to  qucHtton  witness. 

Cited  in  Hill  v.  State,  5  Lea,  725,  holding  that  trial  judge  may  ask  question  of 
witness  overlooked  by  counsel;  Graham  v.  McReynolds,  90  Tenn.  673,  18  8- 
W  272,  holding  that  court  may  ask  competent  questions  of  witness  if  he  takes 
care  not  to  indicate  his  opinion  of  weight  ot  importance  of  evidence  he  seeks  to 
elicit. 

Cited  in  note  in  57  L.R.A.  880,  on  power  of  court  to  examine  witnesses  to 
elicit  facts  or  supply  evidence. 
When  award  final. 

Cited  in  Williams  v.  Rurabough,  5  Lea,  606,  holding  that  there  is  no  publication 
of  award  where  it  is  signed  by  two  of  three  arbitrators  and  handed  to  clerk  to 
copy,  with  intent  to  sign  same  and  send  it  to  third  arbitrator  and  all  further  pro- 
ceedings are  dropped  on  his  calling  attention  to  certain  errors  therein. 

Cited  in  reference  note  in  56  A.  D.  317,  as  to  when  award  will  be  set  aside 
for  causes  other  than  mistake. 

Cited  in  notes  in  14  A.  D.  216,  on  altering  final  award;  3  E.  R.  C.  508,  on  right 
of  arbitrator  to  change  or  alter  award;  25  A.  B.  47,  as  to  what  will  invalidate 
arbitrators'  award. 
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51  AM.  DEC.  608,  BANK  OF  TENNESSEE  v.  HILL,   10  HUMPH.    176. 
When  equity  will  prohibit  use  of  defense  of  statute  of  limitations. 

Cited  in  Monroe  v.  Herrington,  110  Mo.  App.  609,  85  S.  W.  1002,  holding  mere 
reliance  on  debtor's  promise  to  pay  if  not  sued,  no  ground  for  cutting  him  off 
from  defense  of  statute  of  limitations;  Chilton  v.  Scruggs,  5  Lea,  308,  holding 
that  equity  court  will  not  prohibit  party  from  setting  up  defense  of  statute  of 
limitations  to  suit  at  law  merely  upon  mistake  of  plaintiff  as  to  existence  of 
injunction  prohibiting  him  from  bringing  suit. 

Cited  in  reference  notes  in  66  A.  D.  546,  on  application  of  statute  of  limitations 
to  equity  suits;  9  A.  S.  R.  531,  as  to  equity  being  governed  by  statute  of  lim- 
itations; 55  A.  D.  587,  on  binding  effect  of  statute  of  limitations  in  equity 
when  remedies  at  law  and  equity  are  concurrent;  34  A.  S.  R.  92,  on  relief  in 
equity  from  statute  of  limitations;  62  A.  S.  |l.  830,  on  injunction  against  plead- 
ing statutes  of  limitations. 

Cited  in  notes  in  75  A.  D.  87,  as  to  when  injunction  against  pleading  statute 
of  limitations  will  not  be  granted;  16  E.  R.  C.  375,  on  fraudulent  concealment 
as  suspending  statute  of  limitations. 

51  AM.  DEC.  701,  WITT  ▼.  RUSSEY,  10  HUMPH.  208. 
Conclusiveness  of  Judgments. 

Cited  in  reference  note  in  55  A.  D.  535,  on  conclusiveness  of  judgment  of 
justice  of  the  peace  until  reversed. 

Cited  in  note  in  53  A.  D.  337,  on  conclusiveness  of  judgment  upon  parties 
and  privies. 
Right  to  collaterally  attack  judgment. 

Cited  in  Clark  v.  Stroud,  1  Swan,  274,  holding  defense  of  former  recovery 
unavailing  if  plea  and  proof  show  case  in  wliich  former  judgment  is  void  for 
want  of  jurisdiction;  Starkey  v.  Hammer,  1  Baxt.  438,  holding  that  evidence 
which  guided  court  rendering  decree  cannot  be  looked  to  for  purpose  of  collat- 
erally attacking  same;  Stanley  v.  Sharp,  1  Heisk.  417,  holding  that  judgment 
not  void  on  its  face  cannot  be  attacked  in  collateral  proceeding,  and  shown  by 
parol  to  be  nullity;  Montgomery  v.  Rich,  3  Tenn.  Ch.  660,  to  point  that  judg- 
ment of  justice  of  peace  cannot  be  collaterally  attacked  by  parol  testimony. 

Cited  in  reference  notes  in  62  A.  D.  331,  on  collateral  assaults  on  judgments; 
58  A.  D.  609,  as  to  whether  judgment  is  subject  to  collateral  attack;  76  A.  D. 
428,  on  right  to  attack  collaterally  judgment  of  court  of  general  jurisdiction. 

Distinguished  in  Wolf  v.  Eakerly,  10  Heisk.  124,  holding  that  defendant  in 
replevin,  for  property  claimed   under  execution   issued  by  justice,  might   show 
want  of  jurisdiction  of  former  disclosed  by  proceedings  themselves. 
Right  of  judgment  defendant  to  show  want  of  jurisdiction. 

Cited  in  Mason  v.  Westmoreland,  1  Head,  555,  holding  that  judgment  in 
justice's  court  against  indorser  for  more  than  $50  cannot  be  reached  by  certiorari 
to  quash  judgment  and  execution. 

51   AM.  DEC.   702,  WINCHESTER  v.  BEARDIN,    10  HUMPH.   247. 
Right  of  one  compelled  to  pay  debt  of  another  to  recover  from  latter. 

Cited  in  Stipe  v.  Stipe,  2  Head,  169,  to  point  that  pa3nnent  of  judgment  in 
slander  which  another  is  legally  bound  to  pay  entitles  one  to  recover  for  money 
paid:  McNeilly  v.  Cooksey,  2  Lea,  39,  holding  surety  not  required  to  exhaust 
every  possible  means  of  litigation,  nor  to  liti.i;ate  at  all,  in  order  to  l)e  entitled  to 
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subrogation;  Holt  v.  Davis,  3  Head,  629,  holding  that  surety  to  stayer  may  main- 
tain action  of  debt  on  simple  contract  for  money  paid^  where  stayer  liable 
by  his  delay;  Stafford  t.  Montgomery,  85  Tenn.  329,  2  Sw  W.  438,  holding  that 
surety  must  pay  judgment  before  being  entitled  to  relief  against  stayer. 

Cited  in  reference  notes  in  9  A.  S.  R.  580,  on  liability  to  repay  imposed  by 
voluntarily  paying  money  for  use  of  another;   30  A.  S.  R.  692,  on  right  to 
indemnity  of  party  paying  damages  for  negligence  of  another. 
ConclnslTeness  of  Judgment. 

Cited  in  reference  note  in  62  A.  D.  831,  on  oonolusiveness  of  judgments  of  jus- 
tices of  peace. 

Validity  of  Judgment  invalid  as  to  some  of  parties. 

Cited  in  Davis  v.  Reaves,  7  Lea,  585,  holding  that  judgment  may  be  void  as  to 
party  not  served,  though  valid  as  to  one  served;  Crank  v.  Flowers,  4  Heisk. 
629,  holding  that  judgment  may  be  valid  as  to  one,  though  voidable  as  to 
another. 

Cited  in  reference  notes  in  32  A.  S.  R.  668,  as  to  whether  judgment  void  as  to 
one  defendant  is  void  as  to  all;  92  A.  D.  592,  on  validity  of  judgment  against 
all  of  several  defendants  when  part  only  served. 

Cited  in  note  in  91  A.  S.  R.  368,  on  entirety  of  judgments  void  as  against  some 
of  the  parties. 
Who  are  * 'defendants." 

Cited  in  Pollard  v.  Huston,  7  Lea,  689,  holding  void  "defendants"  in  motion  to 
discontinue  means  defendants  served  with  process. 

51  AM.  DEO.  707,  BATSON  v.  MXJBBMLL,   10  HUMPH.  801. 
Running  of  limitations  against  claims  against  estate  —Right  of  personal 
representative  to  waive  statute. 

Cited  in  Pulliam  v.  Pulliam,  10  Fed.  23;  Pulliam  v.  Pulliam,  10  Fed.  53, — 
holding  that  executor  cannot  waive  statute  in  favor  of  dead  men's  estate; 
Sanderson  v.  Sanderson,  17  Fla.  820,  holding  that  administrator  may  or  may 
not  plead  general  statute  of  limitations  against  claim  not  barred  in  lifetime  of 
intestate  and  otherwise  justly  due. 

Cited  in  notes  in  104  A.   S.  R.  745,  on  right  to  waive  privilege  of  statute 
of  limitations;  78  A.  S.  R.  188,  189,  on  power  of  executors  to  waive  statute  of 
limitations. 
—  Claim  in  favor  of  personal  representative. 

Cited  in  Bym  v.  Fleming,  3  Head,  658,  holding  that  administrator  cannot 
enforce  satisfaction  of  claim  due  to  himself,  if  at  time  of  administration  it  was 
barred  by  general  statute  of  limitations;  Wharton  v.  Marberry,  3  Sneed,  603, 
holding  that  administrator  cannot  retain  out  of  assets  in  his  hands  enough  to 
pay  debt  due  himself,  but  barred  by  statute  of  limitations  at  time  of  settlement; 
Harrison  v.  Henderson,  7  Heisk.  915,  holding  that  personal  representative  may 
retain  for  his  debt  by  withholding,  within  period  allowed  by  statute  of  limita- 
tions, sufficient  amount  of  money  coming  into  his  hands,  and  obtain  credit  there- 
for in  court;  Shields  v.  Alsup,  5  Lea,  508,  holding  that  administrator  must 
exercise  his  right  of  retainer  of  money  due  himself  in  his  settlement  with  court 
within  period  of  statute  of  limitations. 

Cited  in  reference  note  in  71  A.  D.  194,  on  right  of  administrator  to  retain 
debt  due  himself  from  estate  when  barred  by  limitations. 
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Administrator  as  creditor  srenerally. 

Cited  in  reference  notes  in  92  A.  S.  R.  406,  on  administrator  as  creditor;  61 
A.  D.  544,  on  right  of  administrator  to  retain  debt  due  him  from  estate. 
Rights  of  agents,  etc.,  to  purchase  for  their  own  benefit. 

Cited  in  reference  note  in  53  A.  D.  125,  on  right  of  agents,  trustees,  executors, 
administrators,  guardians,  and  attorneys  to  purchase  for  their  own  benefit. 

51  AM.  DEC.   700,  WILLIAMS  v.  ALLEN,   10  HUMPH.   8S7. 
What  necessary  to  pass  title  to  personalty. 

Cited  in  Jones  v.  Pearce,  25  Ark.  545,  holding  no  sale  complete  so  as  to  vest 
in  vendee  immediate  right  of  property  so  long  as  anything  remains  to  be  done 
between  buyer  and  seller  in  relation  to  goods;  Fuller  v.  Bean,  34  N.  H.  290, 
holding  mere  assumption  of  ownership  or  control  by  purchaser,  not  sufficient 
evidence  of  delivery  without  proof  of  consent  or  acquiescence;  Bond  v.  Green wald, 
4  Heisk.  453,  holding  sale  of  cotton  on  which  work  is  to  be  done,  complete  when 
ginned,  baled,  and  weighed  by  vendor  as  per  contract;  Hardwick  v.  American 
Can  Co.  113  Tenn.  657,  88  S.  W.  797,  holding  that  executory  contracts  of  sale 
do  not  pass  title  until  appropriation,  ^i  mode  agreed  upon,  of  specific  goods  to 
contract;  Wells- Jones  Plow  Co!  v.  Deeds,  1  Tenn.  Ch.  App.  400,  holding  that 
sale  of  personalty  passes  title  as  between  parties,  when  property  has  been 
designated  and  set  apart  by  vendor,  if  such  be  intent  of  parties,  although  vendor 
is  not  to  make  delivery  until  afterwards. 

Cited  in  reference  notes  in  53  A.  D.  620;  39  A.  S.  R.  44, — as  to  when  sale  of 
personalty  is  complete;  58  A.  D.  93,  on  actual  delivery  not  being  essential  to 
validity  of  sale  as  between  parties;  82  A.  D.  667,  as  to  whether  chattel  must 
be  set  aside  and  identified  before  title  passes  by  sale;  59  A.  D.  57,  on  effect  of 
.something  remaining  undone  between  buyer  and  seller  on  passing  of  title;  62 
A.  D.  359,  on  effect  of  selection  of  articles  sold  as  delivery;  14  A.  8.  R.  541,  on 
loss  falling  on  vendor  so  long  as  sale  in  unconsummated. 

—  When  goods  must  be  weighed. 

Cited  in  Kaufman  v.  Stone,  25  Ark.  336,  holding  weighing  not  necessary  to 
constitute  good  delivery  of  cotton,  where  no  agreement  that  it  should  be  weighed; 
Chapin  v.  Potter,  1  Hilton,  366  (dissenting  opinion),  on  necessity  of  weighing 
goods  remaining  in  possession  of  vendor  to  pass  title. 

—  Necessity  of  payment. 

Cited  in  Johnston  v.  Eichelberger,  13  Fla.  230,  holding  that  property  does  not 
pass  without  payment  or  actual  delivery,  where  no  credit  agreed  on  or  necessarily 
implied;  Bush  v.  Barfield,  1  Coldw.  92,  holding  sale  absolute  without  payment 
or  delivery  when  everything  vendor  has  to  do  with  goods  is  complete. 

51  AM.  DEC.  712,  CALIiAHAN  t.  PATTERSON,  4  TEX.  61. 

Necessity  of  privy  examination  of  married  woman. 

Cited  in  Green  v.  Chandler,  25  Tex.  148,  holding  that  title  bond  to  wife's  land 
from  husband  and  wife  without  private  examination  of  latter  does  not  pass 
such  title  as  purchaser  can  make  his  vendee  under  agreement  for  good  title 
accept;  Cross  v.  Evarts,  28  Tex.  523,  holding  compliance  with  statute  requiring 
private  examination,  essential  to  alienation  of  wife's  separate  estate;  Selover 
V.  American  Russian  Commercial  Co.  7  Cal.  266,  holding  indorsement  by  wife  on 
stock  certificate,  void  without  privy  examination. 
Am.  Dec.  Vol.  VII.— 62. 
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Cited  in  reference  note  in  67  A.  D.  288,  on  necessity  that  acknowledgment 
of  deed  of  feme  covert  show  she  was  separately  examined. 
liiability  for  wife's  debts. 

Cited  in  reference  notes  in  80  A.  D.  123,  on  husband's  liability  for  wife's  neces- 
saries ;  73  A.  D.  326,  on  husband's  duty  to  support  wife  or  pay  those  who  do  so  in 
reasonable  manner;  58  A.  D.  124,  on  separate  property  of  feme  covert  being 
answerable  for  debts  contracted  for  its  benefit;  64  A.  S.  K.  206,  on  liability  of 
wife  for  family  expenses. 
—  Debts  contracted  before  marriage. 

Cited  in  Nash  v.  George,  6  Tex.  234,  denying  husband's  liability  for  wife's 
debts  contracted  before  marriage;  Howard  v.  North,  6  Tex.  290,  61  A.  R.  769, 
holding  that  judgment  against  both  husband  and  wife  may  be  satisfied  out  of 
property  of  either;  Taylor  ▼.  Murphy,  60  Tex.  291,  holding  community  property 
liable  for  debts  of  wife  contracted  before  marriage.    • 

Cited  in  reference  note  in  96  A.  D.  418,  on  liability  of  wife's  separate  property 
for  debts  contracted  before  coverture. 
Wife's  control  over  separate  estate. 

Cited  in  reference  notes  in  58  A.  D.  124,  on  power  of  feme  covert  over  her  sep- 
arate estate;  63  A.  D.  558,  on  wife's  power  over  separate  estate,  and  its  liability 
for  her  debts. 

Cited  in  note  in  53  A.  D.  399,  on  control  of  married  woman  over  her  separate 
estate.  * 

Necessity  of  husband  Joining  in  wife's  deed. 

Cited  in  Dow  v.  Gould  &  C.  Silver  Min.  Co.  31  Cal.  646,  upholding  statute  re- 
quiring deed  of  married  woman's  separate  properly  to  be  signed  by  her  husband 
as  well  as  herself. 

Cited  in  reference  note  in  39  A.  S.  R.  672,  on  validity  of  married  woman's 
deeds. 

51  AM.  DEO.  717,  MITOHELIi  ▼.  ZIMMERMAN,  4  TEX.  75. 
Right  of  trial  court  to  submit  issue  not  raised  by  evidence. 

Cited  in  Northern  Te^as  Traction  Co.  v.  Jamison,  38  Tex.  Civ.  App.  65,  85 
S.  W.  305,  holding  that  trial  court  commits  error  when  he  submits  to  jury  issue 
not  raised  both  by  pleadings  and  evidence. 
Wlien  transaction  is  fraudulent. 

Cited  in  Mallette  v.  Ft  Worth  Pharmacy  Co.  21  Tex.  Civ.  App.  267,  holding 
negligence  not  fraud;  Davis  v.  Driscoll,  22  Tex.  Civ.  App.  14,  54  S.  W.  43, 
holding  ignorant  or  careless  mistake  fraud;  Miiier  v.  Powers,  119  Ind.  79,  4 
L.R.A.  483,  21  N.  E.  455,  holding  widow  signing  and  acknowledging  assignment 
of  insurance  policy  on  husband's  life  without  reading,  on  assignee's  statement 
that  it  was  a  receipt  for  money  paid,  guilty  of  laches  preventing  her  from  having 
assignment  set  aside;  McCall  v.  Sullivan,  1  Tex.  App.  Civ.  Cas.  (White  &  W.) 
11,  holding  sale  of  insolvent  maker's  note  fraudulent;  Hays  v.  Bonner,  14  Tejc. 
629,  holding  representation  that  vendor  had  good  title  when  he  had  no  title, 
fraud. 

Cited  in  reference  notes  in  24  A.  S.  R.  411,  as  to  what  constitutes  false  repre- 
sentation; 81  A.  D.  58,  as  to  what  false  representation  amoimts  to  fraud: 
68  A.  D.  280,  on  misrepresentation  of  material  fact  as  fraud;  9  A.  S.  R.  730,  on 
what  representations  avoid  contract;  80  A.  D.  183,  on  actions  for  fraudulent 
representations  generally;  42  A.  S.  R.  448,  on  actions  for  misrepresentations  in 
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sale  of  land;  68  A.  D.  88,  on  what  constitutes  fraudulent  conduct  and  represent 
tations,  and  liability  therefor;  82  A.  D.  634,  as  to  what  is  fraud  and  how  estab- 
lished in  cases  where  confidential  relationship  existed;  67  A.  D.  686,  on  effect 
of  misrepresentation  as  to  matters  equally  open  to  both  parties;  90  A.  J).  430, 
on  existence  of  confidential  relations  between  buyer  and  seller  where  facts  are 
equally  accessible  to  both;  00  A.  D.  426,  on  misrepresentation  by  vendor  as 
fraud  vitiating  sale. 

Cited  in  notes  in  11  A.  S.  K.  350,  on  false  representations  which  will  vitiate 
or  avoid  contract;  40  L.  ed.  U.  S.  545,  on  fraud  and  false  representations  and 
their  effect;  35  L.R.A.  417,  on  expression  of  opinion  as  fraud;  35  L.K.A.  429,  on 
statement  of  opinion  as  to  one's  own  property  where  facts  are  not  equally  known, 
or  there  is  active  fraud  or  concealment. 
—  Duty  to  disclose  material  facts. 

Cited  in  Texas  Elevator  and  C.  Co.  v.  Mitchell,  7  Tex.  Civ.  App.  222,  28  S.  W. 
45,  holding  assignee  bound  to  inform  assignor  of  judgment  of  material  facts  af- 
fecting its  value. 

Cited  in  reference  notes  in  58  A.  D.  771,  on  fraudulent  concealments;    90 
A.  D.  425,  on  suppression  and  concealment  of  material  facts  as  rendering  sale 
fraudulent. 
Materiality  of  fraudulent  purpose  in  cases  of  actual  fraud. 

Cited  in  McCord-Collins  Commerce  Co.  v.  Levi,  21  Tex.  Civ.  App.  109,  50 
S.  W.  606;  Loper  ▼.  Robinson,  54  Tex.  510, — ^holding  misrepresentations  fraudu- 
lent, though  innocently  made;  Henderson  v.  San  Antonio  &  M.  G.  R.  Co.  17  Tex. 
560,  67  A.  D.  675,  holding  result  same  whether  misrepresentation  be  wilful 
fraud  or  not;  Home  Ins.  Co.  v.  Eakin,  2  Tex.  App.  Civ.  Cas.  (Willson)  587; 
Kempner  ▼.  Wallis,  2  Tex.  App.  Civ*  Cas.  (Willson)  516, — holding  it  immaterial 
whether  party  making  misrepresentation  knew  it  to  be  untrue;  Hunt  County 
Oil  Co.  V.  Scott,  28  Tex.  Civ.  App.  213,  67  S.  W.  451 ;  Cetti  v.  Dunman,  26  Tex. 
Civ.  App.  433,  64  S.  W.  787, — ^holding  purpose  of  fraudulent  conduct  or  statement, 
immaterial,  where  case  of  actual  fraud  is  made;  Beatty  v.  Bulger,  28  Tex.  Civ. 
App.  117,  66  S.  W.  893,  holding  that  misrepresentation  may  be  actionable 
whether  party  knows  it  to  be  false  or  not;  Smith  v.  Fly,  24  Tex.  346,  76  A.  D. 
109,  holding  innocent  misrepresentation  fraudulent  if  material ;  Cetti  v.  Dunman^ 
26  Tex.  Civ.  App.  433,  64  S.  W.  787,  holding  innocence  of  representation  imma- 
terial, where  judgment  was  fraudulently  procured. 

Cited  in  reference  notes  in  67  A.  D.  685,  on  necessity  for  intent  to  deceive 
to  liability  for  misrepresentation;  77  A.  D.  689,  on  unintentional  misrepresenta- 
tion of  material  fact  as  fraud;  68  A.  D.  771,  on  seller's  misrepresentations 
not  vitiating  sale  unless  he  knew  their  untruth;  64  A.  D.  669,  on  proof  of 
scienter  in  action  for  false  representations. 

Cited  in  notes  in  18  A.  S.  R.  560,  on  knowledge  of  falsity  in  action  for  false 
representations;  90  A.  D.  427,  on  innocent  misrepresentation  by  vendor  as  to 
quantity  of  land  as  fraud. 
Right  to  rely  on  fraudulent  statement. 

Cited  in  reference  note  in  71  A.  D.  173,  as  to  when  one  is  not  justified  in 
relying  upon  alleged  fraudulent  statements. 
\l^hen  rale  of  caveat  emptor  does  not  apply. 

Cited  in  Miller  v.  Powers,  119  Ind.  79,  4  L.R.A.  483,  21  N.  E.  455,  holding 
that  contracting  party  must  use  reasonable  diligence  to  ascertain  character  of 
writing  she  signs;  David  v.  Moore,  46  Or.  148,  79  Pac.  415,  holding  that  rule  of 
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caveat  emptor  does  not  apply  where  Tendor  of  real  property  makes  representa- 
tions concerning  which  purchaser  has  neither  knowledge  nor  means  of  knowl- 
edge; Altgelt  V.  Memitz,  37  Tex.  Civ.  App.  397,  83  S.  W.  891,  holding  purchaser 
at  exeeutor's  sale  entitled  to  abatement  of  purchase  price  where  he  was  led  to 
purchase  upon  executor's  misrepresentations  as  to  title;  Hawkins  v.  Wells,  17 
Tex.  Civ.  App.  360,  43  S.  W.  816,  holding  vendee  of  land,  not  entitled  to  have 
sale  rescinded  for  defect  in  title,  where  he  has  equal  information  with  innocent 
vendor  as  to  validity  of  title. 

Cited  in  reference  notes  in  71  A.  D.  218,  on  doctrine  of  caveat  emptor  as  be- 
tween vendor  and  vendee;  90  A.  D.  425,  on  effect  of  rule  of  caveat  emptor  upon 
fraudulent  concealment  or  misrepresentation  of  material  fact. 

Distinguished   in  Walton  v.   Reager,   20  Tex.    103,   extending  rule  of  caveat 
emptor  to  administrator's  sale;   Klop  v.  Specht,  11  Tex.  Civ.  App.  685,  33   S. 
W.  714,  where  representation  was  as  to  matter  of  opinion. 
Relief  in  equity  in  case  of  fraud. 

Cited  in  reference  notes  in  57  A.  D.  530,  on  liability  for  false  representations; 
7  A.  S.  R.  216,  on  avoidance  of  contract  by  false  representations;  56  A.  D.  509, 
on  avoidance  of  contract  by  intentional  misrepresentations;  64  A.  D.  667,  as  to 
when  misrepresentations  are  basis  for  relief;  77  A.  D.  144,  on  right  of  person 
guilty  of  negligence  to  relief  from  fraud. 

Cited  in  note  in  32  A.  S.  R.  384,  on  carelessness  as  bar  to  relief. 
—  For   fraudulent   representations   as   to   quality. 

Cited  in  Condict  v.  Brown,  21  Tex.  421,  holding  fraudulent  misrepresentations 
as  to  quality  of  machinery  in  mill  sold  on  which  reliance  was  placed,  a  defense 
pro  tanto  in  action  on  purchase-money  note;  Dean  v.  Angle,  1  Posey,  Unrep. 
Cas.  (Tex.)  186,  upholding  right  of  purchaser  to  have  sale  rescinded,  where  he 
was  induced  to  purchase  by  vendor's  fraudulent  representations  .as  to  quality, 
situation,  and  value. 
When  equity  will  relieve  for  mistake  in  quantity  of  land  conveyed. 

Cited  in  Wuest  v.  Moehrig,  24  Tex.  Civ.  App.  124,  57  S.  W.  864,  holding  that 
equity  will  relieve  purchaser  from  paying  for  land  he  did  not  get,  where  quan- 
tity material  inducement,  and  mistake  as  to  quantity  was  mutual  and  material; 
Willard  v.  Sanford,  33  Tex.  Civ.  App.  594,  77  S.  W.  290,  holding  that  equity  will 
grant  relief  in  case  of  mutual  mistake  as  to  quantity  of  land  sold,  where  de- 
ficiency great ;  Hatch  v.  Da  La  Garza,  7  Tex.  60,  holding  contract  for  sale  of  land 
in  gross  or  by  certain  boundaries,  not  binding  if  vendor  fraudulently  repre- 
sented that  it  contained  twice  its  actual  amount;  Speed  v.  Hollingsworth,  54 
Kan.  436,  38  Pac.  496,  holding  representations  by  vendor  as  to  quantity  of  land 
and  rentals  thereof,  matters  peculiarly  within  his  knowledge,  and  not  mere  ex- 
pressions of  opinion;  Jones  v.  Jones,  2  Tex.  App.  Civ.  Cas.  (Willson)  17«  holding 
that  false  representation  as  to  tillable  acreage  will  avoid  rent  contract. 

Cited  in  reference  note  in  60  A.  D.  219,  on  rights  of  vendee  in  case  of  de- 
ficiency in  quantity  of  land  sold. 
Right  to  abatement  in  case  of  deficiency  in  quantity. 

Cited  in  Copeland  v.  Gorman,  19  Tex.  253;  Franco-Texan  Land  Co.  v.  Simpson, 
1  Tex.  Civ.  App.  600,  20  S.  W.  953;  Walling  v.  Kinnard,  10  Tex.  508,  60  A.  D. 
216, — holding  purchaser  entitled  to  what  vendor  has  with  abatement  for  defi- 
ciency, where  vendor  made  incorrect  representation,  though  innocently,  as  to 
quantity;  Wheeler  v.  Boyd,  69  Tex.  293,  6  S.  W.  614,  holding  deficiency  in 
quantity  not  ground  for  abatement  of  price,  where  sale  was  in  gross,  and  vendor 
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pointed'  out  the  actual  boundaries,  and  said  nothing  to  deceive  aa  ordinarily 
prudent  person;  Wuest  v.  Moehrig,  24  Tex.  Civ.  App.  124,  67  S.  W.  864,  refusing 
to  allow  reduction  in  price  where  nothing  was  said  about  number  of  acres. 

Distinguished  in  Mclntyre  v.  De  Long,  71  Tex.  80,  8  8.  W.  622,  where  defendant 
took  under  defective  tax  title. 
Kifi^t  to  show  fraud  of  vendor. 

Cited  in  Rhode  v.  Alley,  27  Tex.  443,  holding  that  purchaser  under  special  war- 
ranty  may  show  fraud  in  respect  to  title. 
Gatoppel  by  representations,  etc. 

Cited  in  note  in  57  A.  D.  452,  on  estoppel  by  representations,  silence,  etc. 

51  AM.  DEC.  722,  SHELTON  ▼.  WADE,  4  TEX.  148. 
Sufficiency  of  appeal  bond. 

Cited  in  Jourdan  v.  Chandler,  37  Tex.  55,  holding  district  court  clerk,  incom- 
petent surety;  Horstman  v.  Little,  98  Tex.  342,  83  S.  W.  679,  holding  that  ap- 
peal bond  in  double  sum  fixed  by  clerk  as  probable  amount  of  cost  establishes 
right  of  appeal,  which  is  not  affected  by  costo  amounting  to  more  than  clerk's 
estimate;  Dickenson  v.  McDermott,  13  Tex.  248,  holding  that  injunction  should 
not  be  dissolved  for  failure  of  the  judge  to  fix  the  amount  of  the  bond,  where  the 
bond  given  was  for  a  sufhcient  amount;  Scran tom  v.  Bell,  35  Tex.  413,  holding 
that  appeal  will  not  be  dismissed  on  motion  of  appellants,  seventeen  years  after 
it  was  taken,  on  ground  that  original  bond  was  for  insufficient  amount,  where 
a  sufficient  additional  bond  had  been  given. 

Distinguished  in  Latumer  v.  State,  9  Tex.  451,  holding  bond  insufficient  to  en* 
title  person  convicted  of  crime  to  appeal,  where  law  requires  a  recognizance. 
Permitting  amendment  of  or  filing  of  new  bond. 

Cited  in  Martin  v.  Hartwell,  1  Tex.  App.  Civ.  Cas.  (White  &  W.)  243,  holding 
giving  of  new  appeal  bond,  allowable  only  to  cure  defects  for  insufficiency  in 
amount^  or  to  permit  addition  of  another  surety. 

Distinguished  in  King  v.  Hopkins,  42  Tex.  48,  holding  that  new  appeal  bond 
cannot  be  given  on  motion  to  dismiss,  where  original  bond  was  fatally  defective 
in  omitting  provision  for  prosecuting  appeal  with  effect  and  performing  judgment 
of  appellate  court;  Haill  v.  New  Shoreham,  18  R.  I.  405,  28  Atl.  344,  denying 
right  to  permit  filing  of  new  bond  nunc  pro  tunc  after  expiration  of  time 
limited  for  filing  bond,  to  take  place  of  radically  defective  one;  Hollis  v.  Border, 
10  Tex.  277,  refusing  to  allow  amendment  of  appeal  bond  on  motion  to  dismiss 
appeal,  where  It  incorrectly  describes  the  judgment;  Holloran  v.  Texas  &  N.  0. 
R.  Co.  40  Tex.  465,  holding  that  appeal  will  be  dismissed  where  appellant  failed 
to  file  bond  for  costs. 
—  Adding  new  surety  or  Increasing  amount. 

Cited  in  Berry  v.  Martin,  6  Tex.  264,  allowing  addition  of  surety  on  certiorari 
bond;  McClelland  Bros.  y.  Allison,  34  Kan.  155,  8  Pac.  239,  upholding  power  of 
court,  on  motion  to  dismiss  appeal  for  insufficiency  of  surety  on  bond,  to  allow 
filing  of  amended  bond;  Davis  v.  Estes,  4  Tex.  Civ.  App.  207,  23  S.  W.  411, 
holding  that  defects  in  appeal  bond  as  to  amount  or  number  of  sureties  may  be 
cured  by  filing  new  bond. 
Construction  of  statutes  granting  right  of  appeal. 

Cited  in  Brown  v.  Southwest  R.  Co.  10  Pa.  Dist.  R.  693,  25  Pa.  Co.  Ct.  343,  32 
Pittsb.  L.  J.  N.  S.  93;  Dane  v.  Daniel,  28  Wash.  156,  68  Pac.  446,— holding 
that  statutes  granting  right  of  appeal  will  be  liberally  construed;   Eppstein  v. 
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Holmes,  64  Tex.  560,  holding  partj  considering  himself  aggrieved  entitled  to 

appeal  as  matter  of  right. 

Necessity  of  principal  signing  bond. 

Cited  in  Bridges  v.  CundiflT,  45  Tex.  437;  San  Roman  v.  Watson,  54  Tex.  254; 
J.  &  G.  N.  R.  Co.  V.  Grant,  1  Tex.  App.  av.  Cas.  (White  &  W.)  430;  Trial 
V.  Lepori,  1  Tex.  App.  Civ.  Cas.  (White  &  W.)  738;  McKellar  v.  Peck,  39  Tex. 
381, — ^holdijig  that  appellant  need  not  sign  appeal  bond;  Florida  Orange  Hedge 
Fence  Co.  v.  Branham,  27  Fla.  526,  8  So.  841,  holding  that  all  plaintiffs  in  error 
need  not  join  in  execution  of  bond ;  St.  Louis  Brewing  Asso.  v.  Hayes,  38  C.  C.  A. 
449,  07  Fed.  859,  holding  sureties  not  relieved  from  liability  by  principal's 
failure  to  sign. 

51  AM.  DEC.  724,  CROZIER  ▼.  KIRKER,  4  TEX.  952. 
Right  of  party  to  testify. 

Cited  in  Evans  v.  Hardgrove,  11  Tex.  210,  holding  testimony  of  party  properly 
rejected  where  other  person  knew  same  facts. 
Acceptance  of  bill  of  exchange. 

Cited  in  reference  notes  in  83  A.  D.  794,  on  necessity  for  acceptance  of  bills 
of  exchange;'  92  A.  D.  578,  on  right  of  person  other  than  persoii  upon  whom  bill 
of  exchange  drawn  to  accept  it. 
Instructions  npon  the  evidence. 

Cited  in  reference  notes  in  59  A.  D.  331,  on  refusal  of  misleading  instructions; 
67  A.  D.  664,  on  instructions  upon  weight  of  evidence;  68  A.  D.  510,  on  effect  of 
judge's  expression  of  opinion  on  facts;  58  A.  D.  617,  on  instruction  being  erro- 
neous which  assumes  fact  to  be  proved ;  66  A.  D.  602,  on  erroneousness  of  instruc- 
tions assuming  that  fact  is  proved;  65  A.  D.  372,  on  error  in  charge  to  jury  assum- 
ing facts  to  be  proved  where  evidence  is  conflicting;  71  A.  D.  348,  on  impropriety 
in  instructing  jury  of  expressing  or  intimating  opinion  as  to  what  has  or  has  not 
been  proved  in  trial;  60  A.  D.  698,  on  impropriety  of  instructions  removing 
material  testimony  from  consideration  of  jury. 

Cited  in  note  in  77  A.  D.  501,  on  right  of  court  in  charging  jury  to  express 
opinions  as  to  what  has  been  proved. 
Estoppel  to  deny  liability  as  partner. 

Cited  in  Moore  v.  Harper,  42  W.  Va.  39,  24  S.  E.  638,  holding  defendants  es- 
topped by  representations  to  deny  partnership  liability. 

Cited  in  reference  notes  in  74  A.  D.  63,  on  liability  of  one  holding  himself  out 
as  partner;  72  A.  D.  324,  on  person  being  bound  as  partner  by  holding  himself 
out  at  such;  75  A.  D.  193,  on  persons  being  partners  as  to  third  persons,  though 
not  as  between  themselves. 
Authority  of  partner  to  bind  firm. 

Cited  in  Filter  v.  Meyer,  16  Tex.  Civ.  App.  235,  41  S.  W.  152,  holding  partner- 
ship liable  for  conversation  by  one  member. 

Cited  in  reference  notes  in  55  A.  D.  514,  on  power  to  bind  copartner;  99  A.  D. 
521,  on  power  of  partner  to  bind  copartners  by  contract;  54  A.  D.  513;  99  A.  D. 
256,— on  power  of  partner  to  bind  copartners  by  note  in  firm  name;  70  A.  D.  145, 
on  partner's  power  to  bind  firm  by  negotiable  instrument  im  firm  name. 

51  AM.  DEC.  728,  FITZHUGH  v.  CUSTER,  4  TEX.  801. 
Jurisdiction  of  equity  to  prevent  multiplicity  of  suits. 

Cited  in  reference  notes  in  84  A.  D.  97;  11  A.  S.  R.  355,— on  equitable  inter- 
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ferenoe  to  prevent  multiplidtj  of  suits ;  65  A.  D;  247,  as  to  when  equity  assumes 
jurisdiction  to  prevent  multiplicity  of  suits. 
Nature  of  mandamus. 

Cited  in  Austin  v.  Cahill,  99  Tex.  172,  88  S.  W.  542,  holding  mandamus,  com- 
mon-law remedy,  having  no  connection  with  equitable  jurisdiction. 
When  mandamufl  will  lie. 

Cited  in  Arberry  v.  Beavers,  6  Tex.  457,  55  A.  D.  791,  holding  that  mandamus 
will  not  lie  to  compel  the  chief  justice  of  the  county  to  receive  and  estimate  cer- 
tain election  returns  which  he  had  rejected. 

Cited  in  note  in  31  LJt.A.  353,  on  sufficiency  of  title  to  office  to  support  man- 
damus to  compel  surrender  of  office. 
Salllclency  of  answer  in  mandamus  proceeding. 

Cited  in  Sanson  v.  Mercer,  68  Tex.  488,  2  A.  S.  R.  506,  5  8.  W.  62,  holding  that 
a  general  denial  in  mandamus  proceeding  will  be  treated  as  a  nullity;  Watkins 
V.  Kirchaim,  10  Tex.  375,  holding  that  answer  to  petition  for  mandamus  need 
not  be  sworn  to,  where  it  refers  to  sufficient  matter  of  record  in  respondent's 
office  to  justify  him  in  his  refusal  to  act. 

Cited  in  note  in  89  A.  D.  742,  on  pleadings  in  mandamus. 
IVben  writ  of  mandamus  returnable. 

Cited  in  Hitchcock  v.  Galveston,  4  Woods,  308,  48  Fed.  640,  holding  that  writ 
of  mandamus  may  be  made  returnable  in  the  same  term. 
Conclusiveness  of  Judgment. 

•  Cited  in  reference  note  in  62  A.  D.  550,  on  right  to  attack  collaterally  judg- 
ment of  court  of  competent  jurisdiction. 

Cited  in  notes  in  53  A.  D.  337,  on  conclusiveness  of  judgment  upon  parties  and 
privies;  11  E.  R.  C.  16,  on  estoppel  by  matter  of  record. 
Necessity  of  conrt  liaTing  Jurisdiction. 

Cited  in  Griffin  v.  Brown,  1  Tex.  App.  Civ.  Cas.  (White  &  W.)  618,  holding  that 
waiver  or  consent  will  not  confer  jurisdiction,  where  the  court  does  not  possess 
it;  Risley  v.  Indianapolis,  B.  k  W.  R.  Co.  Willson  Super.  Ct.  (Ind.)  572,  holding 
all  subsequent  proceedings  void,  where  it  is  clearly  shown  that  at  any  stage  of 
proceedings  jurisdiction  of  court  was  lost;  Ex  parte  Towles,  48  Tex.  413,  holding 
that  statute  giving  county  court  jurisdiction  of  contested  election  cases  gives  no 
appeal. 

51  AM.  DEC.   7S5,  LTNOH  T.  BAXTER,  4  TEX.  4S1. 
Nature  of  Judicial  sale. 

Cited  in  note  in  3  L.R.A.  440,  on  implied  warranty  in  judicial  sale. 
'—  Of  administrator's  sale. 

Cited  in  Maul  v.  Hellman,  30  Neb.  322,  58  N.  W.  112;  Noland  v.  Barrett, 
122  Mo.  181,  43  A.  S.  R.  572,  26  S.  W.  692,— holding  administrator's  sale  of 
land  a  judicial  sale. 

Cited  iri  reference  notes  in  70  A.  D.  647,  on  administrator's  sale  being  judicial 
sale;  43  A.  S.  R.  580,  as  to  whether  sales  by  executors  or  administrators  are 
judicial  sales. 
Applicability  of  rule  of  caveat  emptor  to  Judicial  sales. 

Cited  in  reference  notes  in  83  A.  D.  230,  on  caveat  emptor  as  rule  at  judicial 
sale;  57  A.  D.  602,  on  application  of  rule  of  caveat  emptor  to  execution  sales. 


Digitized  by 


Google 


51  AM.  DEC]  N0TE8  ON  AMERICAN  DECISIONS.  984 

Cited  in  notes  in  6  L.R.A.  74,  on  rule  of  caveat  emptor;  26  A.  R.  38,  oa 
caveat  emptor  applying  to  sheriff's  sales. 
^To  administrator's  sale. 

Cited  in  Norton  v.  Taylor,  36  Neb.  466,  37  A.  S.  IL  441.  18  L.ILA.  88,  63  N.  W. 
481,  holding  that  doctrine  of  caveat  emptor  applies  to  all  judicial  sales;  Norton 
V.  Nebraska  Loan  k  T.  Co.  36  Neb.  466,  37  A.  S.  R.  441,  18  LJI.A.  88,  53  N.  W. 
481;  Westfall  v.  Dungan,  14  Ohio  St.  276;  Walton  v.  Reager,  20  Tex.  103; 
Ward  V.  Williams,  45  Tex.  617;  Willianu  t.  McDonald,  13  Tex.  322,— holding  rule 
of  caveat  emptor  applicable  to  sale  by  administrator  under  order  of  court; 
Altgelt  T.  Mernitz,  37  Tex.  Civ.  App.  397,  83  S.  W.  891,  holding  that  rule  of 
caveat  emptor  applies  to  administrator's  sale,  when  made  with  judicial  authority, 
as  it  does  in  all  judicial  sales;  Aiken  v.  Horn,  2  Tex.  Civ.  App.  Cas.  (Willson) 
19,  as  to  whether  doctrine  of  caveat  emptor  applies  to  sale  of  land  by  adminis- 
trator; Thompson  v.  Munger,  15  Tex.  523,  65  A.  D.  176,  holding  that  caveat 
emptor  applies  and  no  warranty  exists;  George  v.  Watson,  19  Tex.  354,  holding? 
that  purchaser  need  not  look  beyond  decree  of  court;  Club  Land  and  Cattle  Co. 
v.  Dallas  County,  26  Tex.  Civ.  App.  449,  64  S.  W.  872,  holding  it  error  to  give 
judgment  against  estate  on  unauthorized  warranties. 
Power  of  executor  or  administrator  to  bind  estate. 

Cited  in  Dallas  County  v.  Club  Land  A  Cattle  Co.  95  Tex.  200,  66  S.  W.  294 
(affirming  26  Tex.  Civ.  App.  449,  64  S.  W.  872),  holding  that  administrator  cannot 
bind  estate  by  covenant  of  warranty  in  deed. 

Cited  in  reference  note  in  70  A.  D.  647,  on  executor's  power  to  bind  decedent's 
estate  by  warranty  deed. 

Cited  in  notes  in  78  A.  S.  R.  193,  on  power  of  executors  to  sell  personal  assets; 

52  A.  S.  R  121,  on  estate's  liability  at  law  for  executor's  and  administrator's 
contracts. 

Distinguished  in  Boltwood  v.  Miller,  112  Mich.  657,  71  N.  W.  606,  holding  ad- 
ministrator  empowered   to   warrant   soundness   of   personal    property   belonging 
to  estate'  when  making  private  sale. 
Admissibility  of  transcript  of  record. 

Cited  in  reference  note  in  63   A.  D.   62,   on  admissibility   of  transcripts  of 
records. 
What  record  shonld  contain. 

Cited  in  reference  note  in  67  A.  D.  642,  on  necessity  for  record  containing  each 
paper  filed  in  its  proper  place  and  date. 
Right  of  estate  to  derive  benefit  from  administrator's  fraud. 

Distinguished  in  Able  v.  Chandler,   12  Tex.   88,  62  A.  D.  618,  holding  that 
estate  cannot  derive  any  unjust  or  unconscientious  advantage  from   unauthor- 
ized fraudulent  conduct  of  executor. 
Applicability  of  statute  of  frauds  to  sale  of  decedent's  lands. 

Cited  in  Halleck  v.  Guy,  9  Cal.  181,  70  A.  D.  643,  holding  sale  under  probate 
court,  not  subject  to  statute  of  frauds;  Whittemore  v.  Cope,  11  Utah,  344,  40 
Pac.  256,  holding  minor  heirs  estopped  to  disaffirm  parol  partition  of  land  by 
retaining  after  attaining  their  majority,  the  parts  allotted  to  them,  and  subse- 
quently selling  same,  without  asserting  claim  to  other  portions. 

Cited  in  reference  notes  in  10  A.  S.  R  748,  on  parol  partition;  53  A.  D.  486; 
93  A.  D.  443,— on  validity  of  parol  partition;  66  A.  D.  588,  as  to  when  parol  par- 
tition of  lands  is  valid. 
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Cited  in  note  in  92  A.  D.  122,  on  validity  of  parol  partitions  notwithstanding 
statute  of  ifrauds. 
What  necessary  to  give  JarUdictlon  to  probate  conrt. 

Cited  in  Finch  v.  Edmonson,  9  Tex.  504,  holding  petition  for  an  order  to  sell, 
necessary  to  give  probate  court  jurisdiction;  Miller  v.  Miller,  10  Tex.  319, 
holding  that  petition  of  executor  gave  court  no  jurisdiction  to  order  sale. 

Cited  in  reference  note  in  53  A.  D.  446,  on  jurisdiction  of  probate  court. 
Jarisdiction  over  estates  of  decedents. 

Cited  in  Weems  v.  Masterson,  80  Tex.  45,  15  S.  W.  590;  Martin  v.  Robinson, 
67   Tex.   368,   3   S.  W.   550, — holding  that  county  court  has   jurisdiction   over 
estates  of  deceased  persons;   Harrison  v.  Oberthier,  40  Tex.  385,  holding  that 
district  court  may  revise  proceedings  of  county  court  relating  to  estates. 
Collateral  attack  on  Judgment. 

Cited  in  Toliver  v.  Hubbell,  6  Tex.  166,  holding  judgment  of  probate  court, 
not  subject  to  collateral  attack;  Daney  v.  Stricklinge,  15  Tex.  557,  65  A.  D.  170, 
holding  decree  of  probate  court  confirming  administrator's  sale,  conclusive  on 
collateral  attack  against  minors,  in  absence  of  fraud  or  want  of  jurisdiction; 
Murchison  v.  White,  54  Tex.  78,  holding  jurisdiction  of  probate  court  in  matter 
of  administration  under  proceeding  apparently  regular,  not  subject  to  collateral 
attack;  Smith  v.  State,  5  Tex.  578,  holding  order  of  district  court  striking  name 
of  attorney  from  roll,  not  subject  to  collateral  attack. 

Cited  in  reference  notes  in  58  A.  D.  609,  as  to  whether  judgment  is  subject 
to  collateral  attack;  76  A.  D.  428,  on  right  to  attack  collaterally  judgment  of 
court  of  general  jurisdiction;  62  A.  D.  549,  on  right  to  attack  collaterally  judg- 
ment of  court  of  competent  jurisdiction;  63  A.  D.  83;  68  A.  D.  101, — on  im- 
peaching judgements  of  probate  courts;  67  A.  D.  740,  on  collateral  questioning  of 
judgment  of  probate  court;  58  A.  D.  503,  on  right  to  attack  judgment  of  probate 
court  collaterally;  57  A.  D.  364,  on  right  to  collaterally  attack  judgment  of 
probate  court  for  error  or  defect  therein;  58  A.  D.  133,  on  right  to  question 
collaterally  judgment  of  probate  court  upon  matters  not  within  its  jurisdiction ; 
72  A.  D.  121,  as  to  when  judgment  of  probate  court  ordering  distribution  may  be 
collaterally  attacked. 
Conclusiveness  of  Judgment. 

Cited  in  Poor  v.  Boyce,  12  Tex.  440,  holding  order  for  sale  of  decedent's  estate 
on  petition  of  administrator,  conclusive  in  absence  of  fraud;  Porter  v.  Sweeney, 
61  Tex.  213,  holding  that  all  interested  in  the  estate  are  deemed  parties  and 
bound  by  decree;  Martin  v.  Robinson,  67  Tex.  368,  3  S.  W.  550,  holding  erroneous 
conclusion  of  probate  court,  voidable  only;  Neill  v.  Tarin,  9  Tex.  256,  holding 
former  judgment  a  bar  to  subsequent  suit  between  same  parties  in  regard  to  same 
matters. 

Cited  in  reference  notes  in  57  A.  D.  529,  on  conclusiveness  of  judgment;  57 
A.  D.  168,  on  conclusiveness  of  proceedings  of  probate  court;  65  A.  D.  341,  on 
conclusiveness  of  decisions  and  orders  of  probate  courts  within  their  juris- 
diction. 

Cited  in  notes  in  53  A.  D.  337,  on  conclusiveness  of  judgment  upon  parties 
and  privies;   60  A.  D.  353,  on  what  persons  are  bound  by  decrees  and  ordern 
granting,  revoking,  and  refusing  probate  of  wills. 
Effect  of  Irregularities  on  validity  of  Judgment. 

Cited  in  Guilford  v.  Love,  49  Tex.  715,  presuming  regularity  of  probate  judg- 
ment; Giddings  v.  Steele,  28  Tex.  732,  91  A.  D.  336,  holding  that  mere  regu- 
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larities  do  not  affect  legality  of  sale;  Hudson  v.  Jumigan,  39  Tex.  579,  holding 
that  statutes  authorizing  executor's  sale  should  be  liberally  construed  in  favor 
of  irregular  sale. 
Irregularities  or  defects  In  Judicial  sales. 

Cited  in  reference  notes  in  78  A.  D.  246,  on  effect  of  irregularities  in  judicial 
sales;  42  A.  S.  R.  470,  on  defense  by  vendee  against  action  for  purchase  money; 
67  A.  S.  R.  145,  on  remedies  of  vendee  for  defect  in  title;  67  A.  D.  698,  on 
protection  of  innocent  purchaser  at  unnecessary  or  irregular  administrator's  sale. 

Cited  in  notes  in  67  A.  D.  283,  on  suits  on  promissory  notes  given  for  purchase 
of  land;  70  A.  D.  340,  on  vendee's  right  to  relief  on  ground  of  defect  of  title; 
21  L.R.A.  46,  on  objection  to  completing  purchase  at  execution  or  judicial  scJe 
on  account  of  irregularity  of  proceedings. 

—  Necessity  of  restoration  of  possession  to  defense  of  defectlTe  title. 
Cited  in  Dunn  v.  Mills,  70  Kan.  656,  79  Pac  146,  3  A.  &  E.  Ann.  Cas.  363, 

holding  rescission  and  restoration,  necessary  to  defense  by  vendee  of  land  to  action 
for  purchase  price,  in  absence  of  fraud  or  insolvency  of  vendor;  Spies  v.  Butts, 
59  W.  Va.  385,  53  S.  E.  897,  holding  that  vendee  of  land  cannot  hold  possession 
while  declining  to  pay  purchase  price  on  account  of  defect  in  title. 

Cited  in  reference  notes  in  58  A.  D.  260,  on  estoppel  of  vendee  in  possession 
under  executory  contract  to  deny  vendor's  title;  65  A.  D.  608,  as  to  whether 
vendee  in  possession  is  relieved  from  payment  of  purchase  price  on  failure  of 
title. 

51  AM.  DEC.  746,  NEILIi  v.  KEESE,  5  TEX.  28. 
Parol  evidence  as  to  writing. 

Cited  in  Hughes  v.  Delaney,  44  Tex.  529,  holding  parol  admissible  in  equity  to 
correct  mistakes  in  written   instruments. 

—  To  establish  trust. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  First  Nat  Bank,  58  Neb.  548,  78  N.  W. 
1064,  holding  parol  admissible  to  establish  resulting  trust;  McCoy  v.  Crawford, 
9  Tex.  353,  applying  principle  in  case  of  purchase  at  judicial  sale;  Vandever  v. 
Freeman,  20  Tex.  333,  70  A.  D.  391,  holding  parol  evidence  inadmissible  to  prove 
nonpayment  by  grantee;  McAlister  v.  Farley,  39  Tex.  552,  holding  parol  admis- 
sible to  prove  use  of  community  fund  to  purchase;  Hodges  v.  Johnson,  15  Tex. 
570;  Miller  v.  Thatcher,  9  Tex.  482,  60  A.  D.  172,— applying  principle  holding 
uncorroborated  testimony  insufficient  to  establish  a  trust  in  land;  Grace  v. 
Hanks,  57  Tex.  14,  holding  that  uncorroborated  testimony  will  not  create  a 
trust  in  land;  Donaghe  v.  Tams,  81  Va.  132,  holding  that  trust  may  be  estab- 
lished by  parol  if  clear  and  unquestionable. 

Cited  in  reference  notes  in  63  A.  D.  423,  on  right  to  prove  resulting  trust 
by  parol;  63  A.  D.  474,  on  establishment  of  resulting  trust  by  parol  evidence. 
Creation  of  resulting  trusts. 

Cited  in  reference  notes  in  51  A.  D.  604;  56  A.  D.  088;  65  A.  D.  786;  46  A.  S. 
R.  513;  90  A.  S.  R.  480;  92  A.  S.  R.  636,  775,— on  resulting  trusts;  59  A. 
D.  92,  on  what  is  a  resulting  trust;  56  A.  D.  688;  4  A.  S.  R.  634;  29  A.  S.  R. 
328;  31  A.  S.  R.  914;  33  A.  S.  R.  215;  39  A.  S.  R.  686;  56  A.  S.  R.  843,— as 
to  when  resulting  trust  arises;  36  A.  S.  R.  749,  as  to  how  resulting  trusts  are 
created;  3  A.  S.  R.  510,  on  existence  and  effect  of  resulting  trust;  25  A.  S.  R. 
291,  on  conveyance  without  consideration*  creating  trust  for  grantor;  25  A.  S. 
R.   291,   on   resulting  trust  where  purpose   for  which   trust  was   created   fails; 


Digitized  by 


Google 


987  NOTES  ON  AMERICAN  DECISIONS.  [735-74G 

53  A.  D.  509;  63  A.  D.  424;  80  A.  D.  206, — on  resulting  trusts^  where  purchase 
price  paid  by  one  and  title  taken  in  name  of  another;  57  A.  D.  206,  on  resulting 
trust  where  land  purchased  with  money  of  two  or  more  persons  is  taken  by  agree- 
ment in  name  of  one  of  them. 
—  Necessity  of  certainty  of  interest  in  land  to  establish  trust  pro  tanto. 

Annotation  cited  in  Currence  v.  Ward,  43  W.  Va.  367,  27  S.  E.  329,  holding 
certainty  as  to  interest  in  land,  necessary  to  establish  trust  pro  t€Mto, 
Presumption  of  advancement. 

Cited  in  reference  note  in  79  A.  S.  R.  213,  on  presumption  of  advancement  to 
wife. 

Parol  evidence  to  rebut  presumption  of  trust  or  advancement. 

Cited  in  Walston  v.  Smith,  70  Vt.  19,  39  Atl.  262,  holding  parol  evidence  admis- 
sible to  rebut  presumption  of  advancement  or  gift. 

Annotation  cited  in  Deck  v.  Tabler,  41  W.  Va.  332,  56  A.  S.  R.  837,  23  S. 
E.  721,  holding  that  presumption  of  resulting  trust  where  consideration  is  paid 
by  person  other  than  one  named  as  grantee  may  be  rebutted  by  evidence  or 
circumstances. 

Availability  of  equitable  title. 

Cited  in  Easterling  v.  Blythe,  7  Tex.  210,  56  A.  D.  45,  holding  it  inmiaterial 
in  trespass  to  try  title,  whether  plaintiff's  title  is  an  equitable  or  a  legal  one; 
New  York  &  T.  Land  Co.  v.  Hyland,  8  Tex.  Civ.  App.  601,  28  S.  W.  206;  Miller 
V.  Alexander,  8  Tex.  36,-^holding  that  ejectment  may  be  maintained  on  equitable 
title;  Hanrick  v.  Gurley,  93  Tex.  458,  54  S.  W.  347,  holding  that  in  an  action  to 
try  title  an  equitable  interest  may  be  pleaded;  Williams  v.  Turner,  50  Tex.  137, 
holding  that  married  woman  furnishing  funds  may  sue  for  breach  of  warranty, 
though  deed  was  made  to  her  husband;  Wright  v.  Thompson,  14  Tex.  558,  holding 
equitable  title  of  vendee,  not  in  default,  available  as  defense  in  ejectment  by 
vendor. 

Cited  in  reference  notes  in  67  A.  S.  R.  237,  on  importance  of  legal  title  in 
ejectment;  56  A.  D.  48,  on  equitable  title  to  sustain  action  for  recovery  of  land; 
21  A.  S.  R.  611,  on  defense  to  action  of  ejectment;  27  A.  S.  R.  372,  on  equitable 
defenses  in  ejectment;  59  A.  D.  331;  73  A.  D.  599,— on  equitable  title  as  defense 
to  action  in  ejectment. 

Right  to  relief  either  at  law  or  in  equity. 

Cited  in  Croft  v.  Peck,  64  Tex.  627,  holding  that  plaintiff  may  recover  when  he 
shows  himself  entitled  to  relief  either  at  law  or  in  equity. 

Cited  in  reference  note  in  56  A.  D.  355,  on  administration  of  law  and  equity 
by  same  forum  in  Texas. 

Grant  of  equitable  relief  in  legal  action. 

Cited  in  reference  note  in  34  A.  S.  R.  302,  on  granting  equitable  relief  in  legal 
action. 

Place  for  sale  by  administrator. 

Cited  in  Peters  v.  Caton,  6  Tex.  554,  denying  right  of  administrator  to  expose 
slaves  for  sale  at  place  other  than  that  fixed  by  statute,  in  absence  of  provision 
therefor  in  order  of  sale;  Jemison  v.  Gaston,  21  Tex.  266,  holding  sale  by  admin- 
istrator at  residence  of  deceased  provided  for  by  order  made  on  petition  of 
administrator  directing  sale  "according  to  law,"  where  such  petition  asked  for 
sale  at  such  residence. 
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Construction  of  statutes. 

Cited  in  Lane  v.  Missouri  County,  6  Mont.  473,  18  Pac.  136,  holding  that  the 
court  should  in  construing  a  statute  endeavor  to  ascertain  the  purpose  of  the 
legislature. 

Cited  in  note  in  I  L.R.A.  363,  on  construing  together  statutes  not  repugnant. 

—  Different  statutes  passed  by  same  legislature. 

Cited  in  Flatan  v.  State,  56  Tex.  93  (dissenting  opinion),  on  conBtniction  of 
statutes  relating  to  same  matters  when  passed  at  same  session  of  legislature. 

Cited  in  reference  notes  in  85  A.  D.  670,  on  construing  statutes  tit  part  materia 
together ;  57  A.  D.  364,  on  construing  together  different  sections  of  same  statute ; 
68  A.  D.  618,  on  construing  together  contemporaneous  statutes  and  statutes 
in  pari  materia. 

Distinguished  in  Laughter  t.  Seela,  59  Tex.  177;  Houston  &  T.  C.  XL  Co.  v. 
Ford,  53  Tex.  364, — holding  that  acts  passed  at  same  session  will  be  more  liberally 
construed  than  if  passed  at  diff^erent  sessions. 
Implied  repeal  of  statutes. 

Cited  in  Hanrick  v.  Hanrick,  54  Tex.  101,  holdtng  repeal  by  implication  not 
favored;  Brown  v.  Chancellor,  61  Tex.  437,  holding  that  affirmative  statute  does 
not  repeal  affirmative  statute;  Selman  v.  Wolfe,  27  Tex.  68,  holding  that  private 
act  will  not  repeal  a  public  act  by  implication;  Ragazine  v.  State,  47  Tex.  Crim. 
Rep.  46,  84  S.  W.  832,  holding  that  last  statute  enacted  will  control,  where  there 
is  absolute  and  irreconcilable  conflict  or  repugnancy  between  two  statutes. 

Cited  in  reference  notes  in  73  A.  D.  380;  74  A.  D.  317;  82  A.  D.  167, — on 
repeal  of  statute  by  implication;  12  A.  S.  R,  695,  on  implied  repeal  of  statute; 
60  A.  D.  223,  on  what  constitutes  repeal  of  statutes;  58  A.  D.  102,  on  repeals  by 
implication  not  being  favored. 

—  By  statute  passed  by  same  legislature. 

Cited  in  Brattleboro  Town  School  Dist.  v.  School  Dist.  No.  2,  72  Vt.  451, 
48  Atl.  697,  holding  presumption  that  legislature  did  not  intend  that  acts  passed 
at  same  session  should  repeal  one  another;  Flatan  v.  State,  56  Tex.  93,  holding 
that  statutes  passed  at  same  session  of  legislature  will  if  possible  be  construed 
so  as  not  to  conflict;  Cain  v.  State,  20  Tex.  355,  holding  that  statute  will  not 
impliedly  repeal  other  act  passed  at  same  session,  unless  there  is  an  unrecon- 
cilable  repugnancy  between  them. 
Admissibility  of  evidence  constituting  link  in  necessary  proof. 

Cited  in  Bouvet  v.  Woodward,  2  Posey  Unrep.  Cas.  (Tex.)  449,  holding  a  deed 
one  link  toward  the  proof  of  conveyance  by  an  attorney  in  fact. 

51  AM.  DEC.  760,  HOLiLIS  v.  FRANCOIS,  5  TEX.   105. 
Validity  of  married  woman*8  contracts. 

Cited  in  King  v.  State,  42  Tex.  Crim.  Rep.  108,  96  A.  S.  R.  792,  57  S.  W. 
840  (dissenting  opinion),  on  liability  of  married  women  on  contracts  made  by 
them;  Noel  v.  Clark,  25  Tex.  Civ.  App.  136,  60  S.  W.  356,  holding  married 
woman  not  liable  on  note  executed  jointly  with  husband  for  purchase  price  of 
land. 

Cited  in  reference  notes  in  55  A.  D.  611;  65  A.  D.  432, — on  invalidity  of  con- 
tracts of  married  women;  67  A.  D.  579,  on  personal  liability  of  married  women 
on  their  contracts;  2  A.  S.  R.  321,  on  note  of  married  woman;  80  A.  D.  667, 
on  validity  of  bond  of  feme  covert  at  common  law. 
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—  Power  over  separate  estates  generally. 

Cited  in  Callahan  v.  Patterson,  4  Tex.  61,  51  A.  R.  712  (dissenting  opinion), 
on  power  of  married  women  over  their  separate  estates;  Jones  v.  Crosthwaite, 
17  Iowa,  393,  holding  that  wife's  estate  must  be  conveyed  by  terms  ot  instrument 
creating  it;  Rhodes  v.  Gibbe,  39  Tex.  432,  holding  that  wife  can  convey  jointly 
with  husband  by  deed  duly  acknowledged;  Dow  v.  Gould  &  C.  Silver  Min.  Co.  31 
Cal.  629,  holding  that  husband  must  join  with  wife  in  conveying  her  separate 
estate;  Angier  v.  Coward,  79  Tex.  651,  15  S.  W.  698,  denying  wife's  right  to 
retract  after  duly  executing  and  acknowledging  title  bond  for  her  separate 
property;  Jones  v.  Crosthwaite,  17  Iowa,  393,  holding  executory  contract  by 
married  woman  to  purchase  property,  not  a  contract  in  relation  to  her  separate 
property. 

Cited  in  reference  notes  in  85  A.  D.  144,  on  separate  property  of  wife  as  af- 
fected by  American  statutes;  65  A.  D.  432,  on  power  of  married  woman  over  her 
separate  property;  85  A.  D.  144,  on  power  of  married  women  in  Texas  over  their 
separate  estates;  10  A.  S.  R.  289,  on  right  of  married  women  to  hold  and  dispose 
of  separate  property;  82  A.  D.  128,  on  power  of  wife  to  alienate  her  separate 
estate;  71  A.  D.  116,  on  power  of  feme  covert  to  alienate  or  charge  separate 
estate;  85  A.  D.  144,  on  rule  in  equity  as  to  wife's  power  to  dispose  of  or  charge 
her  separate  estate;  63  A.  D.  558,  on  wife's  power  over  separate  estate,  and  its 
liability  for  her  debts. 

Cited  in  note  in  63  A.  D.  399,  on  control  of  married  woman  over  her  separate 
estate. 

—  Power  to  mortgage  separate  estate  generally. 

Cited  in  Sampson  v.  Williamson,  6  Tex.  102,  56  A.  D.  762,  upholding  right 
of  married  woman  to  mortgage  her  separate  estate;  Butler  v.  Robertson,  11  Tex. 
142,  upholding  right  of  married  woman  to  bind  her  separate  estate  for  its 
preservation;  Roy  v.  Bremond,  22  Tex.  626,  applying  'principle  that  the  dis- 
position must  be  voluntary  and  free  from  fraud  and  coercion;  Roy  v.  Bremond, 
26  Tex.  626,  holding  that,  to  bind  the  wife's  separate  estate,  the  acknowledgment 
must  be  pleaded;  Sampson  v.  Williamson,  6  Tex.  102,  65  A.  D.  762,  applying 
principle  that  the  power  to  alienate  includes  power  to  mortgage. 

Cited  in  reference  notes  in  80  A.  D.  441,  on  validity  of  mortgage  of  married 
woman;  71  A.  D.  198,  on  wife's  power  to  mortgage  her  separate  property. 

—  Power  to  encumber  estate  for  husband's  debts. 

Cited  in  Rhodes  v.  Gibbs,  39  Tex.  432;  Woffard  v.  Unger,  66  Tex.  480;  Hall 
V.  Dotson,  55  Tex.  620;  Jordan  v.  Peak,  38  Tex.  429, — ^holding  that  husband  and 
wife  may  encumber  homestead  by  trust  deed  to  secure  payment  of  debt  due 
from  husband;  Shelby  v.  Burtis,  18  Tex.  644,  upholding  wife's  power  to  mort- 
gage her  separate  property  as  security  for  her  husband's  debt;  Roy  v.  Bremond, 
22  Tex.  626,  holding  that  disposition  of  wife's  estate  for  debt  of  husband  will  be 
closely  scrutinized ;  Jones  v.  Crosthwaite,  17  Iowa,  399,  holding  that  wife's  estate 
cannot  be  charged  in  law  on  a  note  for  husband's  debts;  Shelby  v.  Burtis,  18 
Tex.  644,  holding  mortgage  of  separate  estate  by  married  woman,  not  void  for 
undue  influence,  where  an  appeal  was  simply  made  to  her  sympathies  to  relieve 
her  husband's  property  from  temporary  difficulties;  Hadden  v.  Lamed,  87  Ga. 
634,  13  S.  E.  806,  holding  deed  of  gift  from  wife  to  husband,  presumptively  valid 
as  to  third  person  loaning  money  to  husband  on  faith  of  it. 

Cited  in  reference  notes  in  55  A.  D.  771,  on  mortgage  of  wife's  separate  estate 
to  secure  husband's  debts;  87  A.  D.  450,  on  power  of  wife  to  mortgage  her  sepa- 
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rate  property  to  secure  husband's  debt;  33  A.  8.  R.  515^  on  validity  of  wife's 
mortgage  of  separate  property  to  secure  husband's  debts. 

Distinguished  in  Magee  v.  White,  23  Tex.  180,  holding  separate  property  of 
wife,  not  chargeable  for  husband's  debts. 
Necessity  of  acknowledgment  to  dispose  of  wife's  separate  estate. 

Cited  in  Wilkinson  v.  Rowland,  3  Tex.  App.  Civ.  Cas.   (Willson)   30;  Ballard 
V.  Carmichael,  83  Tex.  355,  18  S.  W.  734, — holding  no  acknowledgment  necessary 
in  the  transfer  of  personalty  belonging  to  separate  estate. 
liiabllity  of  wife's  separate  estate  generally. 

Cited  in  Cruger  v.  McCracken,  87  Tex.  584,  30  S.  W.  637,  holding  wife's  sepa- 
rate estate  not  liable  on  an  appeal  bond. 

Cited  in  reference  note  in  58  A.  D.  124,  on  separate  property  of  feme  covert 
being  answerable  for  debts  contracted  for  its  benefit. 
Husband's  power  over  wife's  separate  estate. 

Cited  in  Texas  &  P.  R.  Co.  v.  Durrett,  57  Tex.  48,  holding  that  husband  cannot 
sell  personalty  belonging  to  wife's  estate. 

51.  AM.  DEC.  769,  HOWARD  v.  NORTH,  5  TEX.  200. 
What  constitutes  fraud. 

Distinguished  in  Cross  v.  Evarts,  28  Tex.  523,  holding  a  refusal  to  comply 
with  void  promise  not  fraudulent. 
Validity  and  effect  of  Judgment  against  married  woman. 

Cited  in  notes  in  55  A.  D.  600,  601,  on  validity  of  judgments  against  married 
women;  11  L.R.A.  585,  on  effect  of  personal  judgment  against  married  woman. 
Collateral  attack  on  Judgment. 

Cited  in  Nichols  v.  Dibrell,  61  Tex.  530,  holding  judgment  in  suit  involving 
title  to  large  tract  of  land,  conclusive  against  children  of  unsuccessful  party 
setting  up  homestead  rights  in  a  portion  of  such  land. 
—  Against  married  woman. 

Cited  in  Norton  v.  Meader,  4  Sa\vy.  603,  Fed.  Cas.  No.  10,351,  holding  that 
personal  judgment  cannot  be  rendered  against  a  married  woman;  Henson  v. 
Sackville,  2  Tex.  Civ.  App.  411,  21  S.  W.  187,  holding  personal  judgment  against 
married  woman,  good  on  a  collateral  attack ;  Carson  v.  Taylor,  19  Tex.  Civ.  App. 
177,  47  S.  W.  395,  holding  that  judgment  against  married  woman  cannot  be 
inquired  into  collaterally;  Smith  v.  Borden,  17  R.  I.  220,  33  A.  S.  R.  867,  11 
L.R.A.  585,  21  Atl.  351,  holding  judgment  against  married  woman  impleaded 
without  her  husband,  voidable  only,  and  valid  until  reversed ;  McCurdy  v.  Baugh- 
man,  43  Ohio  St.  78,  1  N.  E.  93,  holding  judgment  by  default  against  married 
woman,  voidable,  and  will  not  be  set  aside  except  for  fraud;  Taylor  v.  Harris, 
21  Tex.  438,  holding  plea  of  coverture  to  a  scire  facias  to  revive  a  judgment 
insufficient;  Ayers  v.  Parrish,  15  Tex.  Civ.  App.  541,  40  8.  W.  434,  holding 
foreclosure  sale  under  mortgage  mistakenly  including  part  of  homestead,  con- 
clusive on  both  husband  and  wife  in  favor  of  mortgagee  purchasing  in  absence  of 
fraud  on  his  part. 
Effect  of  deed  to  married  woman. 

Cited  in  note  in  57  A.  D.  196,  on  effect  of  purchase  by  and  deed  to  married 
woman. 
Ijiability  of  community  property  for  debts. 

Cited  in  note  in  19  L.R.A.  235,  on  liability  of  conmiunity  property  for  debts. 
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lilablllty  of  separate  estate  of  married  woman. 

Cited  in  Linn  v.  Willis,  1  Posey  Unrep.  Cas.  (Tex.)  158,  holding  it  error  to 
charge  wife's  separate  estate  where  no  liability  was  created;  Taylor  v.  Stephens, 
17  Tex.  Civ.  App.  36,  42  S.  W.  1048,  holding  levy  on  separate  property  of  wife, 
proper  under  judgment  against  husband  and  wife  in  favor  of  their  cotenants 
wrongfully  ousted,  although  the  judgment  contains  no  specific  direction  therefor. 

Cited  in  reference  notes  in  72  A.  D.  677,  as  to  when  wife's  property  is  subject 
to  execution  for  husband's  debts;  60  A.  S.  R.  331,  on  liability  of  wife's  separate 
estate  for  husband's  debts;  64  A.  D.  587,  on  separate  estate  of  wife  as  subject 
to  execution  sale  for  husband's  debts;  57  A.  D.  162,  on  liability  of  wife's  prop- 
erty to  execution  or  attachment  for  husband's  debts;  76  A.  D.  492,  on  right  to 
dispose  of  wife's  separate  estate  in  payment  of  husband's  debts;  63  A.  D.  558, 
on  wife's  power  over  separate  estate,  and  its  liability  for  her  debts. 

Distinguished  in  Taylor  v.  Stephens,  17  Tex.  Civ.  App.  36,  42  S.  W.  1048, 
holding  that  execution  on  judgment  for  tort  against  husband  and  wife  in  favor 
of  cotenant  may  be  levied  on  separate  estate  of  wife,  although  judgment  does 
not  specifically  award  execution  against  such  estate. 
Husband's  rights  OTer  wife's  property. 

Cited  in  reference  note  in  67  A.  D.  162,  on  right  of  husband  over  wife's  prop- 
erty. 
lilabillty  for  antenuptial  debts  of  wife. 

Cited  in  Nash  v.  George,  6  Tex.  234,  holding  husband  not  liable  for  debts  of 
wife  contracted  before  marriage;  Taylor  v.  Murphy,  50  Tex.  291,  holding  that 
antenuptial  indebtedness  of  wife  attaches  to  the  community  property. 

Cited  in  note  in  60  A.  D.  264,  on  pleading  and  practice  in  actions  to  recover 
wife's  antenuptial  debts. 

Distinguished  in  Taylor  v.  Murphy,  50  Tex.  291,  holding  community  property 
liable  to  execution  for  debts  of  wife  contracted  before  marriage. 
Necessity  of  separate  bill  of  exceptions. 

Cited  in  Keeton  v.  State,  10  Tex.  App.  686,  holding  that  exceptions  to  evidence 
may  be  placed  in  the  statement  of  facts. 
Time  for  objections. 

Cited  in  Gildart  v.  Grumbles,  22  Tex.   15,  holding  that,  unless  objection  is 
made  at  proper  time  and  of  record,  it  will  not  avail. 
Sufficiency  of  levy  and  return. 

Cited  in  Miller  v.  Alexander,  13  Tex.  497,  65  A.  D.  73,  holding  return  sufficient 
if  signed  officially,  irrespective  of  the  levy;  Fitch  v.  Boyer,  61  Tex.  336,  holding 
indorsement  on  levy  immaterial  when  property  is  clearly  described  in  deed. 

Cited  in  reference  notes  in  70  A.  D.  779,  on  return  to  levy  of  writ  of  attach- 
ment; 66  A.  D.  78,  on  necessity  of  signing  levy  where  return  is  duly  signed. 
Irregularities  in  execution  sale  and  tbelr  effect. 

Cited  in  Criswell  v.  Ragsdale,  18  Tex.  443,  holding  that  execution  must  be 
authorized  by,  and  conform  to,  the  judgment;  Crabtree  v.  Whiteselle,  66  Tex. 
Ill ;  Donnebaum  v.  Tinsley,  54  Tex.  362, — ^holding  iailure  to  call  upon  judgment 
debtor  to  point  out  property,  mere  irregularity;  Oppenheimer  v.  Reed,  11  Tex. 
Civ.  App.  367,  32  S.  W.  325,  holding  selling  lots  separately,  and  not  together  as 
ordered,  a  mere  irregularity;  Holmes  v.  Buckner,  67  Tex.  107,  2  S.  W.  452,  holding 
that  defective  execution  on  a  valid  power  does  not  make  sale  subject  to  collateral 
attack;  Moody  v.  Moeller,  72  Tex.  635,  13  A.  S.  R.  839,  10  a  W.  727,  holding 
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that  acquiescence  of  judgment  debtor  imparts  no  validity  to  sale;  Brown  ▼. 
Christie,  27  Tex.  73,  84  A.  D.  607,  holding  that  void  sale  subsequently  confirmed 
by  court  passes  title. 

Cited  in  reference  notes  in  55  A.  D.  565,  on  effect  of  absence  of  notice  of  execu- 
tion sale;  57  A.  D.  265,  on  effect  of  sheriff's  failure  to  give  notice  of  execution 
sale;  56  A.  D.  436;  66  A.  D.  290, — on  effect  of  defect  in  notice  of  execution  sale; 
56  A.  D.  436,  on  effect  of  irregularities  and  omissions  by  sheriff  as  invalidating 
sale;  1  A.  S.  R.  706,  on  validity  of  sheriff's  sale  to  bona  fide  purchaser  notwith- 
standing irregularity  in  notice  of  sale. 

Cited  in  note  in  58  A.  D.  149,  on  effect  of  sale  on  invalid  execution  issued  on 
valid  judgment. 

Distinguished  in  Harle  v.  Langdon,  60  Tex.  555,  holding  fact  that  purchaser 
at  execution  sale  did  not  get  good  title  because  of  previous  conveyance  to  one 
not  made  a  party,  not  ground  for  vacating  satisfaction  of  the  judgment; 
Luter  V.  Rose,  16  Tex.  52,  holding  sale  of  less  land  than  is  levied  on,  not  void 
where  statute  does  not  require  appraisement. 
—  On  title  of  purchaser. 

Cited  in  Miller  v.  Alexander,  13  Tex.  497,  65  A.  D.  73,  holding  purchaser  not 
bound  by  irregularities  of  sheriff;  Sadler  v.  Anderson,  17  Tex.  246,  holding  that 
failure  to  advertise  sale  under  execution  does  not  affect  title  of  bona  fide  pur- 
chaser; Coffee  V.  Silvan,  15  Tex.  354,  65  A.  D.  169;  Hancock  v.  Metz,  15  Tex. 
205, — holding  title  of  purchaser  at  sheriff's  sale,  not  affected  by  irregularities  in 
proceedings  prior  to  the  sale  in  which  he  did  not  participate;  Morris  v.  Hastings, 
70  Tex.  26,  8  A.  S.  R.  570,  7  S.  W.  649,  holding  that  want  of  notice  will  not 
vitiate  title  in  absence  of  fraud  by  purchaser;  Moore  v.  Johnson,  12  Tex.  Civ. 
App.  694,  34  S.  W.  771,  holding  that  failure  to  advertise  execution  sale  will 
not  defeat  title  of  purchaser;  Peters  v.  Caton,  6  Tex.  554,  holding  that  modifica- 
tion of  order  of  sale  except  by  order  of  court  will  render  sale  void;  Horan  v. 
Wahrenberger,  9  Tex.  313,  58  A.  D.  145,  holding  that  no  title  passes  where 
judgment  creditor  is  the  purchaser  under  void  sale;  Jones  v.  Taylor,  7  Tex.  240, 
56  A.  D.  48,  holding  that  decree  authorizing  conveyance  by  administrator  must 
be  produced  in  evidence,  regardless  of  recitals  in  deed;  Wooters  v.  Arledge,  54 
Tex.  395,  holding  that  sale  of  an  undesignated  part  of  large  tract  is  void  for 
indefiniteness;  and  does  not  pass  title. 
Ijaw  governing  power  of  official  to  act  at  Judicial  sale. 

Cited  in  note  in  33  L.R.A.  93,  on  power  of  official  to  act  at  execution  and 
judicial  sale  of  real  estate  as  determined  by  place  of  performance. 
Presumption  of  regularity  at  Judicial  sale. 

Cited  in  reference  note  in  69  A.  D.  362,  on  presumption  that  execution  sale 
is  regular;  76  A.  D.  148,  on  presumptions  being  in  favor  of  regularity  of  sheriff's 
acts  in  selling  property  under  execution;  89  A.  D.  550,  on  presumption  of  regu- 
larity of  sheriff's  sale;  40  A.  S.  R.  910,  on  presumption  of  regularity  of  officer's 
acts  in  making  judicial  sale;  40  A.  S.  R.  828,  on  presumption  in  favor  of  validity 
of  execution  sale. 
Place  of  sale  under  execution. 

Cited  in  Sinclair  v.  Stanley,  64  Tex.  67,  holding  sale  void,  if  held  at  other 
than  courthouse  door  of  the  county;  Boone  v.  Miller,  86  Tex.  74,  23  S.  W.  674, 
holding  sale  under  trust  deed  void  unless  terms  of  trust  as  to  place  of  sale 
are  complied  with;  Anniston  Pipe  Works  v.  Williams,  106  Ala.  324,  54  A.  S.  R. 
61,  18  So.  ni,  holding  that,  if  there  are  two  courthouses,  a  sale  at  either  is  good; 
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Grace  v.  Gamett,  38  Tex.  156,  holding  sale  void,  unless  carried  out  at  time  and 
place  prescribed  by  law. 

Cited  in  reference  notes  in  69  A.  D.  418,  on  time,  place,  and  adjournment  of 
sheriff's  sale;  76  A.  D.  148,  on  sheriff's  necessity  to  sell  at  time  and  place  pre- 
scribed by  statute;  94  A.  D.  444,  on  validity  of  sale  by  sheriff  at  time  or  place 
other  than  that  prescribed  by  statute. 
Sofflciency  and  effect  of  recitals  in  deed  to  land  sold  at  Judicial  sale. 

Cited  in  Sadler  v.  Anderson,  17  Tex.  246,  holding  that  bill  of  sale  need  not 
'  contain  a  recital  of  the  execution ;  Leland  v.  Wilson,  34  Tex.  79,  holding  that 
recital  in  deed  cannot  affect  a  stranger  whose  land  is  attempted  to  be  sold; 
Johnson  v.  McKinnon,  54  Fla.  221,  13  L.R.A.(N.S.)  874,  45  So.  23,  holding 
recital  in  sheriff's  deed,  that  sale  was  made  by  virtue  of  execution  issued  out 
of  circuit  court,  sufficient  to  show  that  officer  had  authority  to  sell;  Sydnor  v. 
Roberts.  13  Tex.  598.  65  A.  D.  84.  to  point  that  there  is  marked  distinction 
between  that  which  confers  power  to  do  certain  act,  and  rules  regulating  mode 
of  its  exercise;  Wright  v.  Doherty,  50  Tex.  34,  holding  recital  in  guardian's  deed, 
no  evidence  of  his  appointment. 

Cited  in  reference  notes  in  56  A.  D.  435,  on  necessity  and  effect  of  recitals  in 
sheriff's  deed;  63  A.  D.  361,  on  effect  of  misrecital  of  judgment  in  sheriff's  deed. 
Sufficiency  of  description  in  deed. 

Cited  in  reference  notes  in  74  A.  S.  R.  334,  on  validity  of  sheriff's  deed;  76 
A.  D.  57,  on  validity  of  comptroller's  deed;  69  A.  D.  411,  as  to  what  uncertainty 
of  description  renders  deed  void;  65  A.  D.  341,  on  mistake  or  repugnancy  in 
description  of  land  in  deed  and  parol  evidence  to  identify  land  granted;  69 
A.  D.  751,  on  validity  of  conveyance  of  land  in  which  description  is  uncertain. 
Protection  of  purcliaser  at  judicial  sale. 

Cited  in  Laughter  v.  Seela,  •59  Tex.  177,  on  protection  of  purchaser  at  execu- 
tion sale  on  a  judgment  which  has  become  dormant. 

Cited  in  reference  notes  in  77  A,  D.  504,  on  rights  of  purchasers  at  void  judi- 
cial sales;  91  A.  D.  378,  on  rights  of  purchasers  under  void  execution  sales; 
64  A.  D.  296,  on  what  irregularities  affect  rights  of  purchaser  at  execution  sale. 

Cited  in  note  in  30  A.  D.  177,  182,  on  rights  of  purchasers  who  by  reason  of 
void  sales  have  paid  off  claims  on  real  estate. 
—  Right  to  reimbursement  on  setting  aside  sale. 

Cited  in  Terry  v.  Cutler,  4  Tex.  Civ.  App.  571,  23  S.  W.  539,  holding  that 
party  seeking  to  avoid  void  foreclosure  sale  must  pay  amount  that  is  charge 
upon  land;  Andrews  v.  Richardson,  21  Tex.  287;  Morton  v.  Welborn,  21  Tex. 
772;  Terry  v.  Cutler,  4  Tex.  Civ.  App.  671,  23  S.  W.  539;  Bailey  v.  White, 
13  Tex.  114, — holding  purchaser  at  invalid  execution  sale,  entitled  to  reimburse- 
ment; Stephenson  v.  Marsalis,  11  Tex.  Civ.  App.  162,  33  S.  W.  383;  Stone  v. 
Crawford,  1  Posey  Unrep.  Cas.  (Tex.)  605;  Mayes  v.  Blanton,  67  Tex.  245,  3  S,  W. 
40, — holding  purchaser  entitled  to  reimbursement  of  money  applied  to  estate; 
Walker  v.  Lawler,  45  Tex.  532,  holding  purchaser  without  notice,  entitled  to 
reimbursement  by  owner  seeking  to  recover;  Burns  v.  Ledbetter,  54  Tex.  374, 
holding  purchaser  entitled  to  reimbursement,  when  money  paid  was  applied 
to  judgment;  Bums  v.  Ledbetter,  50  Tex.  282,  holding  principle  applicable  where 
attorney  for  judgment  plaintiff  is  purchaser;  Davis  v.  Gaines,  104  U.  S.  386, 
26  L.  ed.  757;  Valle  v.  Fleming,  29  Mo.  152,  77  A.  D.  557;  Blodgett  v.  Hitt. 
29  Wis.  169;  Dutcher  v.  Hobby,  86  Ga.  198,  22  A.  S.  R.  444,  10  L.R.A.  472, 
12  S.  E.  356, — holding  that  purchaser  at  foreclosure  sale  may  be  subrogated  to 
Am.  Dec.  Vol.  VII.— 63. 


Digitized  by 


Google 


61  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  W4 

TightB  of  mortgagee;  Flaniken  v.  Neal,  67  Tex.  629,  4  a  W.  212;  Arlington  SUte 
Bank  v.  Paulsen,  67  Neb.  717,  78  N.  W.  303,— holding  purchaser  entitled  to  re- 
imbun>ement  under  doctrine  of  subrogation;  Prench  v.  Grenet,  57  Tex.  273, 
holding  purchaser  subrogated  to  judgment  creditor,  and  entitled  to  reimburse- 
ment before  eviction;  McCormick  v.  Edwards,  69  Tex.  106,  6  S.  W.  32,  holding 
that  a  void  tax  deed  involves  no  equity  that  subrogates  the  purchaser;  Thou- 
venin  v.  Rodrigues,  24  Tex.  468,  on  right  of  purchaser  at  execution  sale  to  be 
reimbursed  amount  of  purchase  price  on  setting  aside  the  sale;  Johnson  v.  Cald- 
well, 38  Tex.  217,  on  necessity  of  reimbursing  innocent  purchaser  for  amount  • 
expended  to  satisfy  valid  judgment  on  setting  aside  sale  under  execution  there- 
under; Campbell  v.  Townsend,  26  Tex.  611,  on  necessity  of  making  reparation 
to  purchaser  at  execution  sale  for  satisfaction  of  judgment  on  which  execution 
was  issued  before  dispossessing  him;  McLean  v.  Martin,  46  Mo.  393,  holding 
purchaser  entitled  to  be  reimbursed,  where  consideration  for  which  money  was 
paid  fails;  Elam  v.  Donald,  68  Tex.  316;  Brown  v.  Lane,  19  Tex.  203, — ^holding 
purchaser  entitled  to  reimbursement  of  purchase  money  if  there  is  no  fraud  on 
his  part;  Teas  v.  McDonald,  13  Tex.  349,  65  A.  D.  66,  holding  that  equity  will 
not  restore  property  except  on  repayment  of  purchase  money;  Graves  v.  Hick- 
man, 69  Tex.  381,  holding  that  owner  must  tender  purchase  money;  Galveston,  H. 
&  S.  A.  R.  Co.  V.  Blakeney,  73  Tex.  180,  11  S.  W.  174,  holding  that  purchase  money 
must  be  proffered  by  judgment  debtor;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Blakeney, 
73  Tex.  180,  11  S.  W.  174,  holding  that  purchase  money  must  be  refunded  in 
suit  to  recover  lands  acquired  in  condemnation  proceedings;  Folts  v.  Ferguson, 
77  Tex.  301,  13  S.  W.  1037,  holding  that  property  sold  with  authority  of  minors 
can  be  recovered  on  repayment  of  purchase  money;  Cline  v.  Upton,  69  Tex.  27, 
holding  purchaser  of  homestead  at  execution  sale,  entitled  to  amount  paid  by 
him  with  interest  on  setting  aside  the  sale;  Halsey  v.  Jones,  86  Tex.  488,  25  S. 
W.  696,  holding  that  purchase  money  with  interest  must  be  repaid  before  recovery 
of  land  permitted;  McGee  v.  Wallis,  67  Miss.  638,  34  A.  R.  484,  lidding  heirs 
not  permitted  to  maintain  ejectment  until  reimbursement  of  purchase  price; 
Weaver  v.  Norwood,  69  Miss.  665,  holding  that  equity  will  enforce  a  claim  for 
reimbursement  by  bona  fide  purchaser;  Dutcher  v.  Hobby,  86  Ga.  198,  22  A.  S.  R. 
444,  10  L.R.A.  472,  12  S.  E.  356,  holding  purchaser  of  property  sold  under  void 
foreclosure  as  property  of  mortgagor,  entitled  to  rights  of  mortgagee,  where  he 
has  applied  purchase  money  to  payment  of  mortgage  and  sale  has  been  set  aside; 
Bailey  v.  White,  13  Tex.  114,  holding  that  purchaser  at  sale  on  invalid  execution 
on  valid  judgment  will  not  be  compelled  to  restore  property,  in  absence  of  fraud, 
until  money  paid  to  satisfaction  of  judgment  is  returned. 

Cited  in  reference  notes  in  77  A.  D.  564,  on  right  of  innocent  purchaser  at 
void  judicial  sale  to  reimbursement;  66  A.  D.  344,  on  right  of  purchaser  at  execu- 
tion sale  to  subrogation  to  creditor's  rights;  2  A.  S.  R.  330,  on  right  of  purchaser 
at  invalid  judicial  sale  to  subrogation  to  recover  purchase  price. 

Cited  in  notes  in  21  L.R.A.  50,  on  reimbursement  of  purchaser  at  void  execution 
sale;  69  L.R.A.  41,  42,  on  reimbursement  of  purchaser  on  annulling  judicial  or 
execution  sale;  21  L.R.A.  48,  on  subrogation  of  purchaser  on  void  execution  sale. 

Distinguished  in  Davison  v.  Robertson,  67  Mo.  208,  holding  that  in  suit  to 
try  title  between  two  purchasers  at  execution  sales  reimbursement  need  not  be 
made. 
Jurisdiction  of  equity^  to  prevent  multiplicity  of  snits. 

Cited  in  reference  notes  in  84  A.  D.  97,  on  equitable  interference  to  prevent 
multiplicity  of  suits;  65  A.  D.  247,  as  to  when  equity  assumes  jurisdiction  to 
prevent  multiplicity  of  suits. 
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